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CONSOLIDATED 
Comparative Tables showing seriatim the Volumes 


and Pages of all Indian Law Journals and Reports, 
for the months of March and April 1916, with 


the corresponding Volumes and Pages of Indian 
“ Cases. | 


Table I i 
ALLAHABAD HIGH CQURT. 


(A).—38 I. L. R., ALLAHABAD, Serres, ror MaRcH-APRIL, 1916. 
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D pah i fa fo ra: 2 bp So 
ae PRS |" ARS 
> > = ao . hee Ey? 
a g Names of Parties.] =. ak s as 3 Names of Partios. A = E 
tah pat oa ên ks ora 
bi S RES nS RSs 
Py O on o 
l V. P. lv. dR 
? 
| 
103 | Mahabir Prasad v. Masiat-ullah ... | 32 174 | 154 | Narain Das v, Musammat Dhania | 35 @3 
107 | Barati Lal v. Balik Ram a; S1 9191 163 | Parbhu Dayal v. Makbul Ahmad... | 33 505 
131 | Jadubansi Kunwar v.: Mahapal 169 | Emperor v. Bhawani Das 35 161 
Singh 32 104] 178 | Basdes Rai v, Dwarka Ram 2 346 
116 | Ram Narain v. Jagan Nath Pra- 151 | Galzari Lal veLatif Husain | 5 27 
sad 232 1841 182 | A Pleader, Jn the matter of .. | 33 632 
117 | Ram Singh v. Musamimat Bhani ... | 32 127 184, | Naubat Ral v. Dhaunkal Singh ... | 32 953 
122 | Dujai v. Shiam Lal 33 9541 188 | Najm-un-nissa Bibi Vv, Amina Bibi | 33 345 
126 | Lachmi Narain Prasad v. Kishan 191 | Mahammad Siddiq v, Mahmud-un- 
Kishore Chand 33 913 nissa Bibi 33 334 
181 | Wasi-uz-zaman Khar v. Faiza 197 | Bisheshar Ahir v. Dakharan Ahir | 32 771° 
Bibi .. | 32 348 | 201 | Muhammad Khalil v. Muhammad 
184 | Emperor v. Gobind Sahai 32 335 Ibrahim . | 3S 349 
138 | Jai Kishan Joshi v. Budhanand ` 204 | Chatter Singh v. Amir Singh ... | 32 590 
Joshi 34 244| 20%| Jamna Das v. Ram Autar Pande... | 33 351 
148 | Muhammad Ali v. Baldeo Pande | 34 J'83*] 212 | Karam Ilahi. v. Sharf-ud-Din 35 | 14 
160 | Nuri Miah v. Gauges Sugar Works, ` | 
Limited | 
| 
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217 | Bank of Bengal v. Ramanathan 310 | Makund Ram v. Ramraj 35 292 
Chetty’ v. | 32 49| 313 | Mahadeo Prasad v. Jagar Deo Gir | 33 23 

225 | J. K. Irani v. B. D. Contractor ... | 32 246 | 324 | Sahebzad Singh v. Lalsa Singh ... | 35 152 
233 | Bhawani Dat v. Emperor . | 32 664] 327 | Ram Bharose v. Emperor wa | 35 657 


236 | Parmer, H.,W. v. Cawasjee *, | 33 723] 328 | Tajammu! Husain Khan v. Moham: 


240 | Shafian v. Hamid-Ulla Khan ... | 33 727] | mad Husain Khan 35 158 
242 | Subba Bibi v. Maqbul Husain ...| 32 613 | 332 | Nehal Singh v. Khushhal Singh ... | 33 80 
244 | Mohan Singh v. Lachman Das ... | 33 707] 837 | Phul Chand v Roshan Lal ii To be 
247 | Murli Dhar v. Emperor | 33 643 printed 
249 | Murlidhar v. Dewan Chand ... | 32 945] 340 | Himmat Bahadur v. Dhanpat Rai | 35 148 
252 | Ganga Singh v. Ram Sarup ‘. | 3S 119] 844 | Emperor v. Bhima .. | 33 639 
255 | Ram Kishore v. Parmesri .. | 33 123 | 347 | Lachmi Narain v. Darbari Lal ... | 33 737 
257 | Ram Harakh v, Ram Lal . | 33 124] 349 | Jagannath Prasad v. U. P. Flour 
263 | Ganpat Rai v. Multan . | 33 97 and Oil Mills Co, Ltd. . | 35 159 
266 | Ali Husain v. H&kim-ullah .. | 33 187 | 353 | Baijnath Rai v. Dharam Deo Tewari | To be 
268 | Har Datt Pande v Emperor ... | 33 645 | printed: 
270 | Bajrangi Lal v. Ghura Rai 32 913] 861 | Radhe Shiam v. Chunni . | 35 192 
275 | Nihal Singh v. Collector of Buland- 368 | Shiam Lal v. Roshan Lal .. | 3S 280 
shahr 33 163 4 870 | Taj Singh v. Jagan Lal 35 234 
275 | Mahabir Singh v. Bhagwanti ..} 33 1104 873 | Kalka Prasad v. Man Mohan Lal... | 33 86 
279 | Sarwan v. Emperor 33 647 | 382 | Bindeshri v. Somnath 35 347 
281 | Parbhu Narain Singh v. Harbans- 385 | Mukta Prasad v. Mahadao Prasad | 33 982 
lal 35 279] 898 Rangilal v. Jassa 35 20S 


293 | Shambhu Singh v. Daljit Singh ... | 33 191 396 | Jhunni Lal v. Bombay, Baroda and 

302 | Pearey Lal v. Hanif-un-nissa Bibi | 34 303 Central India Railway Company | 35 265 

304 ' Gurdayal Singh v. Karam Singh... ! 35 289] 899 ' Bhagwat Saran Misir v. Emperor 35 167 
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' BOMBAY HIGH COURT. 
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(A).—40 BL. R., BOMBAY Szrizs, ror MARCH-APRIL, 1916, 
g £ . 94 |Q j> FE 
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mal 25 oH a 275 
taa | . RES jnz RS 
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134 aie AET Patwar dhan, 207 | Jhaver Jijibhai v. Haribhai x l 
8 983 Hansji 33 426 «- 
158 Hovicllandes Shivlal v, Chhaganlal | 210 | Fakirchand Laliubhai v. N agin- 
Narsidas 33 264: chand Kalidas 33 423 
166 | Manilal Ganga Das v, Secretary of” 220 | Emperor v. Fakira Appaya a | 33 309 
State for India 33 428 | 285 | Dwarkadas Tejbhandas, In re .,. | SI 948 
186 | Pandharinath Pundlik Revankar, 239 | Jayawant Jivanrao Deshpande v. 
' Inre 383 Ramchandra Narayan Joshi ...| BS 484 
189 vee v. Annaji Appaji Mohol- 248 | Ramchandra Narayan Joshi v. Shri- : 
we | BZ 495 patrao 4 33 771 
194 as Rangnath Godbole v. 254 | Assistant Colector of Kaira v. A 
Rama Tukaram Devkate | SE 306 Vithaldas 433 464 
200 | Wasappa v. Secretary of State for | 263 | Emperor v. Manilal Mangalji 4 31 1603 
India 498 
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(B).—18 BOMBAY LAW REPORTER, ror Marcu-Apeft, 1916, nits 
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156 | Alimahomed Rahinitulla v. Pandu- | a3 7 250 | | Narayan Ramkrishna Pandit. v SA 
| rang Laxman 01 Vigneshvar Ganap Hedge ik 414 
163 ; Jamshed Khodaram Irani v. Bur- 258 Dattatraya Sakharam BDevli v. 
: jorji Dhunjibhai Contractor 32 246 Goviéd Sambhaji Kulkarni .. 34 428 
172 : Nagindas Bhagvandas v. Bachoo a 266 | Emperor v. Govind Balvyant m 
| Harkisondas a 408 Laghate jane a 976 
185 | Markur, N. F. In re | 33 633| 284 Emperor v. Bakir Saheb 34 969 
188 ` Emperor v. Aba Waku Gondhali... | 33 642 | 289 Emperor v. Anna Laxman Bhin- Si 
190 . Wilfred R. Padgett v. Jamehetji | tade $73 
Hormusji Chuthia i 33 724| 292 Vishvanath Ganesh Joshi v, Bala 24 
198 | Mahomed Haji Essack Elias v. : Kaku Kapadi a 147 
Abdul Bahiman Shaik thal 296 Abdullabhai Lalji v. Executive 
Aziz 133 694 ; Committee, Aden 34 14] 
201 | Tsmail Allarakhia v, Dattatraya 34 308 | Thakur Umed Singh y, Sobhag 32 
R. Gandhi 515 Mal Dhadha - 161 
206 | Madhavji Dharamsey Manufactur- 315 | Jamal, A. K. A. N v Moovlla 3} 
ing Co. Ltd., v. Central India Dawood Sons & Co, ee 949 
Spinning, Weaving and Manu- 823 | Daluchand Fulchand Gandi v. 
facturing Co. Ltd. ee 34 529 Gulabhai Kanthadji 34 195 
217 | Gani Latif v. Manilal Mulji 34 520] 335 | Bapuji Jagannath v. Cov indlal 
230 | Bombay & Africa Steam Naviga- ! Kasandas Shah ' 34 167 
tion Co. Ltd. v. Haji Ajum ` 340 : Municipality of Belgaum vy, Rud- 
Goolam Hoosein sage ae 525 | rappa Subrao Sutar . 34 2] 
243 | Secretary of State for India v. | 343 | Gurappa Shivgenappa Putti v, P< 
. - Ghulam Rasul Gyasudin Kuwari | 34 535 | Tayawa Shidappa = 35 167 
247 | Gautam Jayachand Gujar v. Mal- | EC. GC. 
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(A).—43 I. L. R, CALCUTTA SermEs, ror Marcr-Aprir, 1916. P 
ee E E a eg a2 a oS en aan 
T og [ga | | webs 
< 7 . es iS p gt , 
a Names of Parties. ST im | Names of Parties, os 
ESE | est [eng < Kn 
Wr | BRS Jams r: È p% 
A _ 9 Pa. 9 
| | m| 
f | Vv. P ? ve aP 
178 | Janaki Nath Hore v. Prabhasini | 195 ! Bhikariram Bhagat v. Maharaj 3 
‘L Daseo 130 898 Bahadur Singh 34 162 
190 | Sukumari Ghose v. ‘Gopi Mohan 201 ` Administrator-General of Bengal | 


Goswami i 31 662 y. A, D. Christiana 134 187 


















































iv , INDIAN CASES. . [1916 
T “(A).— 48 I. L. R., CALCUTTA Szrres—conceld. 
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Š | 5 ey 5 
l | V. P. V. OP, 
1° ° 
207 | Eusuffzeman Sarkar v. Sançhia 248 | Madhusudan Sen v., Rakhal Ea 
Lal Nahata 34 606 Das Basak 30 %97 
211 ' Rashbehary Lal Mandar v. Anand 263 | Salimullah v. Rahenuddi i 30 68 
| Ram ! 34 205 | 269 | Harinath Chowdhury v. Haradas 
217 ; Kusodhaj Bukta v. Braja Ahan Acharjya Chowdhury 29 580 
_ Bhukta ies 13 | 277 | Pardip Singh v. Emperor 34 309 
225 | Hansman Jha v. Bahuji Jha .. 34 203] 285 National Bank of India, Ltd. yv. 
27 | Lalu Dome v. Bejoy Chand Maha- ' A. K. Ghuznavi 34 287 
tap 553 | 290 | Umed Singh v. Seth Sobhag Mal 
280 | Nikunja Rani Cowdhurani v, Secre Dhadha 32 161 
: tary of State for India 460 { 300 | Anilabala Dasi v. Rajendranath 
239 | Naresh Chandra Bose v, Hira Lal ! Dalal we | 34 227 
Bose | 34 263 | 305 | Bilasiram Thakurdas v. Gubbay., | 33 1 
243 | Lakhipriya Dasi v. Raikishori 
Dasi = 3 
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225 | Sher Jan Khan v. Alimuddi 34 598| 314 | Johur Lall De v. Dhirendra Nath 
231 | Sris Chandra Datta Chaudhuri v. |} ° De 34 707 
Mahima Chandra Datta Ghau- 326 | Prabhulal v. Kumar Krishna Dutt | 33 73 
dhuri 38 17| 333 | Samanta Dhupi v. Emperor .. | 32 182 
235 | Kalipada Karmakar v. Shekhar 337 | M. R. M. A. Subramanian Chettiar 
p Basini Dasaya 31 82 v. Rajah Rajeswara Dorai ...| JZ 256 
237 | Purna Olanda Addy, Plegder, In 348°! Bank of Bengal v. Ramanathan 
the matter of 32 657 Chetty 32 419 
241 | Sarojini Dassi v. Gnanendra Nath 358 Jatashed Khodaram Irani v, Bur- | 
Das 33, 102 jori Dunjibhai Contractor 32 246 
256 | A. K. A. Khan Ghuznavi v, Na- - 365| V. Venkatanarayana Pilay v. 
tional Bank of India, Ltd. 33 34 ; YV. Subbammal al 373 
281 | Jnanada Sundari Chowdhurani v. 372 | Gangadhar Bagla v, Hira Lal | 
Amydi Sarkar 33 148 Bagla sid 10 
205 | Dwarka Nath Sen vy. Tara Pra- e | 390 | Eusuffzeman Sarkar v. Sanchia 
sanna Sen . | 33 797 Lal Nahata 34 606 
297 | Mohesh Chandra Addy v. Panchu 392 | Mahendra Narain Saha v. Gurudas 
Mudali 32 395 Bairagi 33 689 
304 | Purna Chandra Trivedi v. Chandra 395 | Nagindas Bhugwandas v. Bachoo 
Mohini Dassi w|i SS 49 | Hurkissendas 32 403 
310 | Rameswari Chaudhurani v, K. B, 406 | Musahar Sahu v. Lala Hakim Lal 32 343 
Dutt ws | 33 685 
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411 | Pandit Parbhu Dyal v. Kalyan 432 | Krishna Chandra Chaudhuri v. 
2 Das 33 505 Ratan Ram Pal 35 673 
415 |.Kissendoyal Jitsaria v. Askaran 436 | Chatterjee Brahmin v. Durgadutt 
Ohowthmull . | 34 290 Agagwalla 34 394 
423 | Mahabir Thakur v, Emperor 33 316 | 440 | Gobind Rani Dasi v. Brinda Rani 
428 | Keshab Chandra Pramanick v., Dasi 34 405 
Ajahar Ali Biswas 28 837 | 443 | Mathura Sundari Dassi v. Haran 
429 | Hira Lal Chatterjee v. Giribala Chandra Shaha n | St 634 
Debi 34 444 | 
(C).—20 CALCUTTA WEEKLY NOTES, From Marca Ist ro APRIL 177u, 1916. 
kaa aaa aaa aaa aaa La dhana A A Ana aa aa aaa aaa anang bagan ng anga a aana Aenea etre 
. 0., 3 Q 
Ra | ped [Rri | ELE 
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e rm Names of Parties, Sag [PES Names of Parties ees 
WH ag) aio JE & A 
2 a Pea 12-5 ee ee ey 
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Pa a) P | Co 
i is | e ee E ae 
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_ 457 | Eastern Trust Company v. Mce- | 
Kenzie Mann and Co, Ltd. ... | 35 379] 547 | Miah Uzir Ali Sardar v. Savai 
463 | Sures Chandra Palit v. Lalit Mohan Behara 791 
Dutta Choudhuri 31 405 | 550 | Dina Nath Nag v. Sasi Mohon Dey 
472 | Swarnamoyee Debi v. Secretary of | Tarafdar 16 
State 30 -394 | 552 | Promotha Nath Ray Chow dian v. $ 
475 | Janardan Kishore Lal Singh Dao Dinamoni Chowdhrani 32 $58 
v. Sib Prosad Ram . | Tobe 554 | Gobdrdhan Seal v. Rai Kessori | 
printed Dassi e . |'34 435 
481 | Brojendra Kishore Roy Choudhury 562.) A.K. A. A. K. Ghuznavi v. Na. 
v. Sarojini Ray 3! 242 . tional, Bank of India, Ltd. . 133 34 
485 | Rash Behari Lal Munder v. Tiluck- 576 | Ananda Kumar Battacharji - v. 
dhari Lall Ki 29 "97 "Secretary of State for India in 
489 | Kumar Gungadhur Bogla v. Council 32 774 
Kumar Hira Lal Bogia .. | 34 10] 582 | Jogendra Nath Dey y. Gous Singh : : 
504 | Nikunja Rani Chondhurant v. Mura 34 385 
Secretary of State 31 4601 584 Kartick Ohandra Das v. Satya 
508! Babu Krishna Prasad v. Babu Nidhi Ghoshal 32 240 
Rampershad Singh 33 -990 | 586 | Purna Chandra Trivedi v. 
511 | Nabadip Chandra Nandi v. Sec- ; Chandra Mohini Dassi 33 49 
retary of State .. | 33 968 | 591 | George Henry Quiningborougk, | 
512 | King-Emperor v. Aushi Bibi . | 33 828 In the géods of 958 
518 | Baijnath Marwari v. Street, W. S. | 34 971 | 594 | Mathura Sundari Dassi v. Hatan ! 
520 | Mahabir Thakur v, King-Emperor 33 316] - Chandra Saha 634 
522 | Srimati Nrityamoni Dassi v, 601 | Har Shyam Choudhury v. Shyam 
Lakhan Chunder Sen 33 452 Lal Sahu 22 
537 | Kumar Krishna Dutt v. Hari 605 | Abdul Ghafoor Mian v. Haji 
Narayan Ganguli 33 708 Khuntkar Altaf Hosain „ 29 423 
542 | Abjal Majhi v. Intoo Bepari ...| 32 494] 608 | Dwijapada Karmakar v. Miss 
544 | Akimunnessa Bibi v. Bepin Baileau io | BH 632 
Behary Mitter w | 32 499 






























































vi INDIAN CASKS. . [1916 
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eo, (C).~~20 CALCUTTA WEEKLY NOTES, 1916—coneld. 
= = SSS ae D, 
NZ mee Rz bo ÈD vi 
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610 | Nobo Kishore Saha v. Dhananjoy 648 | Debendra Nath Haldar v. Biresh- | ` 
Saha ' © ow | 33 611 war Haldar = 321 
613 | Chairman of Municipal Commis- 650 | Adwaitya Prasad v. Baldeo 
sioners of Howrah v. Hari Dass 852 
Das Dutta 33 271 | 637 | Jahoradhi Mandal v. Debnath |e 
615 | Gopal Proshad Bhagaf v. Rajendra Chandhury 762 
' Lal Panja 34 6251 659 | Raj Kumar Sarkel v. Raj Kumar 
617 | Dulhin Genda Kunwar v. Harnan- Mali 33 767 
dan Singh 33 790] 661 | Taher Mondal v. Tarafdi Gba- | ; 
627 | Srimati Madhumala Dassi v. Lak- | rami . | 33 923 
shan Chandra Pal 22 518] 663 | Nikhrannessa Bibi 335 918 
634 | Gobinda Chandra Basak vy. Hari- 665 | Satish Chandra Ghosh v. Rames- 
das Basak 35 48 sari Dassi . | SI 894 
686 | Gangadas Sil ve Secretary of State 32 7524 667 | Abdul Rahman v. Sarafat Ali ...! 31 896 
638 | Bansiram v. Panchami Dasi.. | 3 284] 669 | Atul Chandra.Sen v. Raja Peary 
643 | Kashi Nath Pal v. Jagat Kishore |- Mohan Mookerjee 33 812 
; Acharya Chowdhury 35 298| 872 Rahiman Bibi v. Mobarak 
945 | Krishna Chandra Choudhury v. Mondal 34 336 
Ratan Ram Pal 35 673 ; 
| 
MADRAS HIGH COURT. 
4 (A).—-39 I. L. R., MADRAS Series, ror Marca-Apriz, 1918. 
3 a L 
z D, 7 Sa >. 
oy b oon IB ra bo ÈC u 
= l | BES Na ERS 
p> H . . pt E : b> roe ja. 3 s 
Y Names of Parties. Sa lam.’ Names of Parties. SST 
oh x ‘geo leds kN 
Bi ma PES fann eS 
oS g 
Ba . © "ffs = 
ee cee V, OP 
218 | Rajammal v, Narayanasamy Naic- m : 
ker 29 908 |" 283 | Penumetsa Subbaraju v. Veega. | 
235 | Srinivasa Iyengar v. Ramaswami sena Seetharamaraju . | 2B 232 
Chettiar 29 846 | 288 | Abraham Servai v. Raphial ii 
239 ' Narayanaswamy Aiyar v. Ten. Muthirian 337 
ramana Aiyar Si 326| 298 | Muthukaruppa Pillai v. Sellatham- 
250 | Mercantile Bank of India, Limited, ma 26 785 
Madras v. Official Assignee of 304 | Nagaraja Pillai v. Secretary of | 
Madras To be State 26 723 
i printed. | 317 | Chakkra Kannan v. Kunhi Pooker | 30 755 
£66 | Maharaja of Bobbili v. Venkata- 341 | Zamindar of Chellapalli v. Somaya | 2i "1 
ramanjulu Naidu 25 585! 8651 | Secretary of State v. Cock- 
269 | Jagannaikulu y. Manager of Nandi- orafi, A sat 723 
gain Estate 27 122 
* EA N ë e . 
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| V: P: Fa P. 
362 | Crown Y. Ganapathy Aiyar 26 31L 386 Vellayan Chetty v. Jobhi Mahal- 
dQ) | Chidambara Mudaliar v. Krishna- inga ‘Aiyar .: 28 93 
| sami Pillai | 28 221 | 389! Ramasami Mooppan v. Srinivasa | 
376 | Venkatachalam Chetty r. Nara- | Iyengar 126 251 
| yanan Chetty 26 740] 396 | Sri Rasah Rama Row v. Rajah of | i 
382 | Gandi Ramaswani v. Puramsetti | Pittapur . 1 29 256 
Pedamunayya .. | 27 1001 | i 
(B).—30 MADRAS LAW JOURNAL, ror Marcra-Apric, 1916. 
E a aa ee a ee aa TS Se oes a aaa ra a 
Ce | So, Jon Sx 
Pm | Names cf Partios. | SET a pk Names of Parties. O RT 
eee | gad | os eat 
Sed | BPS | bs Bes 
Aa : 6 jas | D 
EE | ae 
| Y. P. V, p, 
326 | Thavasi v. Arumugam | 28 11 444) Haji Umar Abdul Rahiman v. 
: 331; Punugu Subbian v. N ukalapsti | Gustadji Munrcherji Cooper ' 34 258 
Rami Reddi | 33 326] 451 | ViswanathaswamiNaickor v. Kamu- 
338 | Bikkina Ramayya v. Adabala: lammal . 31 833 
| Seshayya .. | 3& 475 | 456 | Secretary of State for [ndia v. 
341 | Subba Row v. Rama Row -| 32 599 Janardbana Rao ao 32 397 
847 | Chinnu Pillai v. Venkatesamy 460 | Varadaraja Mudah v. Murugesam 
| Chettiar 34 507 Pillai ~ 320 707 
361 ` Palikandy Mammad v. Chingoran 465 | Davuluru Vijaya Ramayyn v. 9 
| Keloth Valia Appa 34 381 | Davalarn Fenkatasubba Rao ... 1 Z2 Sst 
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CALCUTTA HIGH COURT. 
Arpa FROS ORIGINAL Civin Decree No. 23 
l or 1915. 

November 29, 1915, 
Present:—Sir Lancelot Sanderson, Kr., Chief 
Justice, Justice Sir John Woodroffe, Krt., and 

Justice Sir Asutosh Mookerjee, Kr. 
BILASIRAM THAKURSIDASS— 
DEFENDANT-—APPELLANT 
Versus 


EZEKIEL ABRAHAM GUBBAY— 


PLAINTIFF — RESPONDENT. 

Contract of sale of goods to be delivered in instal- 
ments — Repudiation of contract before dates of delivery, 
effect of —Damages, measure of —Construction of contract. 

Where a contract made forthe sale of goods to 
be delivered in certain instalments on or before 
certain appointed dates is repudiated by the seller, 
the true measure of damages recoverable by the 
buyer is the sum of the differences between the 
contract price and the market price" at the appoint. 
ed dates for delivery, notwithstanding that the 
last date has not elapsed when the action is 
brought or when the cause is tried, but the seller 
can show in mitigation that the buyer could in 
the interval have obtained a new contract upon 
better terms. "p. 6, col. 1; p. 9, col. 1.] 

The defendants made a contract with the 
plaintiff for the sale of 300 tons of Brown 
Java Sugar to be delivered by them in Calcutta 
on the 18th or 19th of each month by shipments 
to'be madé from July to December 1914. On the 
4th August the defendants intimated to the plaintiff 
that unless he paid extra war insurance rates, they 
would consider the contract as cancelled; the- plaintif 
roplied by saying that he was bound to carry out 
only the original terms of the contract. On the 
13th the defendants wrote “unless you give us a 
definite reply to whether you accept the condition 
within two days, we shall consider the contract 
as cancelled.” On the 14th the plaintif replied 
practically confirming what he had already said. On 
the 18th the defendants replied to the plaintiff's 
‘complaint of non-arrival of the July shipment by 
saying that they had already-cancelled the contract. 
On the defendants’ contention that they repudiated 
the contract from the 15th August by their letter 
of the 18th: «° 

Held, that the letter of the 13th August was not 
a sufficiently definite statement of repudiation as 
it gave time for further consideration, further 


15 


correspondence and further negotiations and if the 
defendants had chosen to go back upon what they 
said in that letter they cou have done so and that 
as a matter of fact the actually definite statement 
of repudiation was not made until the 18th of August. 
[p. 2, col, 2.] 


Heid, also, that under the terms of the contract, 
the sellers (defendants) were not-at liberty to deliver 
the goods in one instalment or several instalments 
by separate shipments spread over the months from 
July to December just as suited their convenience, but 
the buyer had the right to demand delivery of the 
goods in instalments by shipments during those 
months and the sellers could not have postponed 
the delivery of the whole 300 tons until the last 
ies specified in the contract. [p. 3, col. 1; p. 7, 
col, 2. 

Held, (Per Mooxerjee, J.,) (1) that the terms of the 
contract were not decisive of the question whether the 
buyer could insist upon delivery by instalments; but 
the conduct of the parties and the circumstances of the 
case showed that the parties intended that the goods 
were to be delivered in monthly instalments; ([p. 7, 
cols, 1 & 2.] = 

(2) that in the absence of any indicatjon to the 
contrary, the instalments must be deemed to havo 
been intended to be distributed rateably over the 
period appointed for the delivery of the whole 
quantity of the goods. [p. 7, col. 2.] 


Calaminus v. Dowldis Iron Company, (1878) 47 L. 


J. Q. B. 575; Coddington v. Pataeologo, (1867) 2 Ex. 
193 at p. 197; 36 L. J. Ex. 73; 15 L.T. 581; 15 W. R. 
931, followed. 


Per Mookerjee, J-—On the breach of a contract by 
the seller to deliver goods to the buyer, the measure 
of damages (recovegable by the buyer) is prima facic 
to be ascertained by the difference between the con- 


- tract prfcc and the market or current price of the 


goods at the time or times when they should have 
been delivered. This principle is also applicable to 


cases where the contract has been repudiated before, 


the time for performance arrives. [p. 8, cols, 1 & 2.] 


Roper v. Johnson, (1873) 8 C. P. 167; 42 L. J. O. P. 
65; 28 L, T. 296; 21 W. R. 384; Frost v. Knight, (1872) 
7 Ex. 111; 4l L. J. Ex. 78; 26 L. T. 77; 20 W. B. 471; 
Brown v. Muller, (1872) 7 Ex. 319; 41 L, J. Ex 214; 
27 L. T. 272; 21 W. R. 18; Simpson v. Crippin, (1872) 
8 Q. B. 14 42L. J. Q. B. 28; 27 L-I. 546; 2l W. R. 
141, followed. 


Appeal against the decision of Mr. Justice 
Chaudhuri, dated the 19th Marel 1915. 
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BILASIRAM TEAKURSÍDASS V. EZEKIEL ABRAHAM GUBBAY. 


Sir S. P. Sinha, and Messrs. B. O. Mitter 
and N. N. Gupta, for the Appellant. 


Messrs. Zorab and Hyam, for the Re- 
spondent. 
a JUDGMENT. 


SaNDaRSON, C. J.—In this ‘case the plaintiff 
brought his action against the defendants 
claiming damages for breach of contract. 
The contract was in respect of 300 tons of 
Brown Java Sugar, which was to be deliver- 
ed in Calcutta, and the contract price 
was- rupees six 
maund; the goods were to be delivered Hx. 
Ridderners Docks Jetty or ghat, and the 
shipments were ta, be made by steamers 
during July to December 1914. The date 
of the contract was the 4th of June 1914, 
and the first shipment would have to be 
made in ‘July. But in the contract there 
was a clause giving the shipper seven days’ 
margin, so that if he shipped the July 
shipment by the 7th of August, it would 
be in accordance with the terms of the 
It was given.in evidence in the 
course of the case that the length of the 
voyage would be eleven days but it was said 
on behalf of the plaintiff that it would bs 
thirteen days, and for the sake of this case 
we may take itfrom eleven to thirteen days, 
so that the first shipment under this contract, 
namely, the July shipment, if the shipper 
took the whole margin which was allowed 
to him, that is, the frst. seven days of 
August, would be due to be delivered in 
Caleutta about the 18th or 19th of August. 

Now, on the 4th of August, as every- 
body knows, war was declared, and a letter 
was written a few days" afterwards by the 
defendants in these terms, Ye beg to 
intimate to you that owing % the warno 
sugar can be shipped from. Java without 
war Insurance being effected on payment of 
extra war rates. We shad thank yon to 


intimate to us if you are prepared to take. 


the sugar on payment of the extra- war 
insurance rates charged therefor. Unless we 
hear from you within 24 hours agreeing to 
pay the extra war insurance rates we shall 
take it that you have cancelled the July 
to December portions of the above contract 
which has been ready for despatch from 
Java.” The answer to that from the plaint- 
iff was, “I write to inform you that Iam 
bound by the contract under which I pur. 
chased and.you have sold me -the sugar 


and pies six per bazar 


and that I am prepared to carry out all 
and only such obligations as are included 
in the terms-of: the contract.” On the 
18th the defendants wrote, “Unless you give 
us a definite -reply to whether you accept 
the condition within two days, we shall 
consider ‘the contract as cancelled.” On the 
lth the plaintiff replied practically con- 
firming what he had already said that he 
stood by his contract. On the 18th he wrote 
complaining “that he had not yet received 
notice of arrival of July shipment of 
sugar purchased from the defendants under 
contract No. 503.” On the 18th of August 
the defendants wrote as follows: “With 
reference to your letter of the 1ith and 18th 
instant, we regret we cannot add anything 
now to what we wrote to youon the 13th ` 
instant. Please note that we have already 
cancelled your contract. Further correspond- 
ence with regard to the said contract will 
be useless.” Now, upon that, the frst point 
that was raised by the learned Counsel for 
the defendants was that that was a repudia- 
tion of the contract and that the repudiation 
took effect from the 15th of August, basing 
their argument upon the letter of the 13th 
of August in which they said, “unless ydu 
give us a definite reply to whether you 
accept the condition within two days we 
shall consider the contract as cancelled.” 
It has been -argued on the part of the 
plaintiff that that was not a definite repudia- 
tion and that it gave time for further coun- 
sideration, further correspondence and further 
negotiations, and if the defendants had 
chosen to go back upon what they said in 
the letter of the 13th of August they could 
have done so. I think the plaintiff is right 
upon that point, and that the Istter of the 
13th August was not a sufficiently definite 
statement of repudiation, and, as œ matter 
of fact, the actually definite repudiation was 
not made until the 18th of August 1914. 
That letter of the 18th was delivered bet- 
ween 6 and 7 p, m. of the 18th, and I do 
not think it can be seriously disputed that 
it was toe late for the plaintiff to do any- 
thing on that day. Therefore, the matter 
stands in this way, that on the 18th of 
Augast the defendants repudiated their con- 
tract and definitely told the plaintiff that 
they were not prepared to carry it out any 
further. Therefore, there was a breach o 
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and the question arises, to what damages 
the plaintiff was entitled. 

Now, such a question as this in my ex- 
perience nearly always gives riseto matters 
which are very difficult to decide, and I do 
not think that this is an exception in that 
respect-——it does raise difficulty as to the 
proper measure of damages. 

The first point on this part of the case 
which was raised by the leading Counsel 
for the defendants is this: Heargued that 
although the defendants, the sellers, were 
entitled to deliver the 300 tons of Brown 
Java Sugar by instalments by shipment in 
each month, from July down to December, 
the buyer had not the right to demand 
delivery by such shipments or instalments 
but that the sellers, if they had chosen, could 
have delivered the whole of the consign- 
ment—the whole of the 300 tons— in August; 
or, on the other hand, he could have post- 
poned delivery of the whole 300 tons until 
- the last month specified in the contract. 
In my judgment that is not “a correct con- 
struction to be put upon this contract—it 
is not in accordance with the terms of the 
eontract, nor is if in accordance with the 
common sense of the matter. I am of opinion 
that just as a seller had the right to deliver 
by separate shipments spread over the months 
from July to December, the buyer in the 
same way had the right to déinand delivery 
of the goods during those months from July 
to December. It would be an astonishing 
proposition from a business point of view 
that the seller could have delivered by in- 
stalments in the way he claimed he had 
the right to do, yet the buyer was fornd 
“to take the whole lot at the beginning of 
the period or at theend oftheperiod. For 
these reasons, I do not think that the first 
point raised by the learned Counsel wasa 
good point. 

The negt point that was raised by the 
learned Counsel for the appellant was in 
respect of the July shipment. The learned 
Judge who tried the case, in assessing the 
damages, has taken the market price for. 
the July shipment to be Rs. 7-6, 
and he has deducted from that the 
gontract price, Rs. 6-0-6, and has awarded 
damages upon that basis. ‘It was argued by 
the learned Counsel for the appellants that 
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the learned Judge should have taken a y 


lower rate than Rs. 7-6 as the 
market price. I think there was sufficient 
evidence to justify the finding of fhe 
learned Judge that-Rs. 7-6 was the market 
price in respect of the July shipment, and 
Ido not think there is sufficient reason 
for disturbing the learned Judge’s judgment 
upon that point. 

The nexé point that was raised by Sir 
Satyendra is that in assessing the damages, 
not only ought the July shipment be taken 
at the ready rate,-but the August shipment 
also ought to be taken at the ready rate. 
As I understood him,*his ground was that 
Inasmuch as the shipper, if he had liked, 
could have delivered the August shipment 
by the 19th of August, therefore, the market 
rate for the ready goods (Iam not sure 
whether that is the correct way of specify- 
ing the matter, what I mean is the market 
rate for the goods which could be delivered 
then) ought to be taken in respect of the 
August shipment. I do not think that that 
is a sound contention for the reason that 
the shipper was not bound to deliver the 
August shipment until September, and that 
until SeptemLer arrived there would have 
been no breach of contract (apart from the 
repudiation) on the part of the seller if he 
had not delivered the Augast shipment. 
l, therefore, do not think it is correct ta 
say that the learned Judge 
the damages for the Avgust shipment was 
bound to take the ready rate. 


But then comes the matter which I think 
is really difficult ‘in this case. That is with 
regard to the shipments cther than the July 
shipment. The learned Judge has taken the 
market price as Ks. & and he has deducted 
from that the contract price, Rs, 6-9-6. 
Now, with the geeatest deference to the learn- 
ed Judge who tried this case, I cannot bring 
myself entirely to agree with that part of 
his judgment which deals with the evidence 
which was given on behalf of the defendants. 
The evidence which was given on behalf of 
the defendants consisted of the evidence of 
the representative of Messrs. Ralli Brothers, 
and another gentleman whose name was 
Manna Lal. I am leaving out the evidence 
of another witness because both the learned 
Counsel for the appellants have laid no stress 
upon his evidence. Now, to my mind, there 


in assessing , 


o 


s 


. the period specified in the contract, 
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7 “was evidence. given which requires very 


careful consideration. There was first of 
all the evidence of the representative of 
Messrs. Ralli Brothers, who produced his 
market rate book which was made up in 
the ordinary course every’ day at 5 o'clock 
in the afternoon, and, presumably, a gentile- 
man, who represents such a well-known firm 
as Messrs. Kalli Brothers, goes to the 
market, makes up his book at the end 
of each day, is in a position to know what 
the: market rates were, and the entries are 
made from day to day in the ordinary 
course. Speaking for myself I thirk that is 
most cogent evidence, and further, when I 
compare the entries in that book, as far 
as 1 can, with the entries which were made 
in the‘ market rate book of Messrs. Sassoon 
and Co., namely, with regard to the 15th, 
17th and 18th August, I find that the 
rates which were entered in Messrs. Sassoon 
and Co.’s book agree practically with the 
rates entered in Messrs. Ralli Brothers’ 
book,” thereby showing that they are bona 
fide business entries. Unfortunately Messrs. 
Sassoon and Co.’s entries with regard to 
the forward rates did not go beyond the 
18th: but up to the 18th, they do conform 
to the entries in Ralli Brothers’ book. 
Then‘afterthe 18th, Messrs. Ralli Brothers’ 
entries are in respect of the forward rates for 
‘shipments from July to December which ‘is 
with 
which we are concerned. Those rates on 
the 19th August were Rs. 7-7, on the 20th 
of August Rs. 7-10-11, on the 21st August 
Rs. 8: for’ ready, and thé rate for forward 
August—December Rs. 7-14, The learned 
Judge with regard to that has simply said 
this, “With regard to the evidence -on 
banali of the defendant most of the contracts 


were settlement contracts.” » Well, it may 
be so; the contract to which the witness 
referred specifically may kave been a 


settlement contract, but I may point . ont 
here that with regard to the entries made 
in the book Ram Coomar -Bhakat has 
said, “there were buyers and sellers in the 
market, for ready aud, forward goods, other- 
wise there can beno rates.” Then the 
learned Judge goes on. to say, “Messrs, 
Ralli Brothers’, Banian who was. examined 
said . that the Ralli Brothers 
sellers.at the rate mentioned by.him. . He 
could not say whether. they were sellers at 


. were” not. 


Rs. 8 or not. He said, he did not know, 
This I find dificult to accept.” It seems 
to me, with great respect to the learned 
Judge; that he has’ not given sufficient 
consideration to the very, cogent evidence 
which was put forward by this representa- 
tive of Messrs. Ralli Brothers in respect 
of the entries in the book. Further than 
that, there was evidence given bya witness - 
called Manna Lall who spoke to a particular 
transaction of the 19th of August ‘for 
September to December shipment at the 
price of Rs. 7-3” and with, , regard to 
him, the learned Judge says: “There | was 
another witness named Manna Lall who 
purported to give evidence of an actual 
sale. lt is difficult to say from his evidence 
as to what the nature of that transaction 
was. It seems to me to have been in the 
nature of a settlement, in which the defend- ` 
ant was concerned.” Now, the evidence was 
that it was zot in the nature of a settlement, 
and there was not any ground for the state- 
ment that Manna Lall and the defendant were. 
connected in some shape or form with the 
transaction. These are the grounds for my 
saying, with great deference to the learned, 
Judge, that he has not given sufficient 
consideration to the evidence on this point. 
But the matter does not stop there. Sup- 
posing I am not satisfied that the evidence 
of the defendant has been sufficiently ap- 
preciated, what is the position? I have 
got to consider now upon the evidence 
what are the rights of the parties, and I 
think that if I were now to proceed upon 
the evidence which is before me, to assess 
the damages upona correct basis and upon 
the right principle as laid down by the 


‘antherities, as far as I understand Mr. 


Mitter, I should have to come to the con- 
clusion that the’ plaintiff would. be en- 
titled to.more damages-than the learned 
Judge has already awarded him, and I 
will now proceed to say why. - The principle 
upon which the damages should be assessed. 
is this: I am reading from a passage in: 
Leak on Contract, 5th Edition, page 638, 
which correctly states the law on the point: 
“Where there is a contract for the’ sale 
and delivery of goods at-a » future time; 
or in instalments. at ‘future times, a notice’ 
by the seller -to the buyer of his intention 


v not to -deliver -may be accepted and acted- 


upon as an immediate breach, and the 
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buyer is prima facie entitled to damages 
measured by. the difference between - the 
contract price and the market price at 
the appointed time or times.of delivery, 
leaving it to ‘the seller to show 
in mitigation that he could in the interval 
have obtained a new contract’ upon better 
terms,, or if the time for >- delivery has 
not. elapsed whenthe damages are assessed, 
the future damages must . be estimated 
prospectively.” To make it EA a little 
bit clearer I may read Roper -v. Johnson 
(D), where there was a contract to deliver 
coal during certain months, as in this case, 
and where the defendant refused to deliver 
any coal, and the plaintiff brought- an 
action for damages for this breach; it was 
held that in the-absence of evidence on 
the part of the defendant that the plaint- 
iffs could have obtained a new con- 
tract on such terms as to mitigate their 
loss, the true measure of damages was 
the sum of the differences between the con- 
tract price and the market price at the 
several periods for delivery, notwithstanding 
that the last period had not elapsed 
when the action was- brought, or when 
the cause was tried. Therefore, I 
repeat that if I had to begin now and 
assess the damages afresh upon the true 
basis, I shonld have to consider, first of 
all, what was the contract price that was 
fixed by the, contract, and I should have 
to ascertain from the evidence what ithe 
market price was in August, September, 
October, November and December, and then 
to subtract the contract price from ` the 
market price at the appointed times of 
delivery in each month, and add the 
differences together, in order tc make out 
the, total amount -of damages. It- is in 
evidence that from Augustthe market was 
a rising market. Then we have the evi- 
dence _that the market price increased 
until it rose to something like Rs. 10, 
perhaps even more, Rs. "10-10: Therefore 
I say that if I. had to begin now to assess 
the damages again, as far.as I can see 
according to the evidence, I should have 
to, award to the plaintiff a largér sum 
than that which he has obtained under the 
judgment of the learned Judge. Therefore, 


(1Y (1873) 8 0. P. 167; 42 L. J. C. P. 63; 


28 Is. 
T, 296; 21-W, R. 884, 
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although I cannot say -that the judgment 
which the learned Judge’ has given is 
good with regard to. the wayin which he 
has treated the defendants’ evidence, I aus 
vot in a position to say that the plaintiff 
ought ‘to be awarded less damage than what 
the learned Judge has given him. If I 
Kad -to disturb this judgment, I -~ should 
lave to proceed to assess the damages 
upon the right principle, and according 
to the evidence I should have‘ to award 
to the plaintiff more than what he las 
already obtained, and “for this ‘reason Ido 
not think that it would be right for me 
to disturb the judgment of the learned 
Judge. 


_I think this covers all “the points which 
have arisen in this appeal. 


‘The appeal must, tapten “be dismissed 
with costs. 


_Wooprorrs, J.— On the question of the 
market rate we have been asked to say 
that the finding of the learned Judge that 
the rate in Angust and September to Decem- 
ber was Rs. 8 is wrong. If the evidence 
be closely examined, it will be found that 
the only item which directly bears “ upon 
the appellant’s argument is that which was 
given by the witness Ram Kumar Bhakat, 
the sugar Banian of Messrs. Ralli Brothers. 
The question in this case is -nob in my 
opinion so much the issue whether‘if we 
had heard the case ourselves we should 
or should: not have preferred his evidence 
to that given on behalf of the plaintiff, 
but whether that evidence having been 
rejected by the learned Judge it is by 
itself sufficient to enable us to hold 
that the judgment cn this point is 
erroneous. I refer to the evidence of 
Ram Kumar Bhakaf because the evidence 
of the wftness Narendra Krishna was ‘not. 
relied upon on behalf of the appellant, 
and the only other witness is the 3rd 
witnass Manna Lall. He states that on 
the 19th August 1914 he purchgsed 50 
tons of September to December shipment 
at Rs. 7-3 from one Janki Dass Bullabux, - 
The rate at which that sale was effected 
is different from and lower than that given 


as the market rate on the same date by 
the witness Bhnakat and is a lower rate 
than that which, it is contended 
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by the 12th ground of appeal, should have 
been awarded to the plaintiff. What then 
is the evidence of Bhakat upon which 
the appellant’s argument rests. He is the 
sugar Banian of Messrs. Ralli Brothers and 
ig certainly an important witness. He 
states that the rate of ready goods on 
the 19th August was Rs. 7-7, for forward 
goods deliverable July. to December same 
rate, and on the 20th August ready goods 
were quoted at Rs. 7-10 and forward for the 
same month at the same rate. Now against 
this we have it upon the evidence of this 
witness that there was on the 19th a sale to 
Messrs. Shaw Wallace & Co. ata rate which 
was higher than that which is stated to 
be the market rate on the 19th August 
and on the 20th August we have a- sale 
to Messrs. © Ralli Brothers at Rs. 7-8 which 
is‘ lower than what was stated to be the 
market rate “for the 20th August. We 
further have it that when the witness was 
asked whether if any one wished to purchase 
from him from the 17th to. 20th August 
he would have sold at the rate at which 
he had sold to Messrs. Ralli Brothers on 
those dates, he replied that he would have 
sold to Messrs. Ralli Brothers -and Shaw 
Wallace & Co., if they wished to buy, 
but he would not sell to other buyers at 
this rate.” When he was asked at what 
rate he would have sold to them he made 
- a somewhat vague statement that the rate 
would depend upon the parties 0-1-0, 0-2-0, 
0-3-0 or higher according to the customers, 
He was further asked whether Messrs. Ralli 
Brothers whose Banian he was were pre- 
pared to sell at Rs. 8. With-regard to this 
he says he did not know; he could not say. 
With regard to this portion of his evidence 
Mr. Justice Chaudhuri finds some difficulty in 
accepting it. And speaking fer myself I think 
I should have found some difficulty, con- 
sidering what the position of the witness 
was, namely, he was the Banian of Messrs. 
Ralli Brothers and sa far as the sugar 
business of Messrs. Ralli Brothers was 
concerned,he was in fact the representative of 
Messrs. Ralli Brothers. This witness, however, 
affords strong corroboration to another piece 
of evidenedé given on behalf of the plaintiff 
when he states that the market went steadily 
up and that the rate upon the day on which 
he gave evidence was as high as Rs. 10-1. 
Now, the question before us on this 


matter is one of pure fact. There is evi- 
dence which supports the learned Judge’s 
finding, though it is true that some of 
the criticisms which have been passed on 
it may be said to be well founded. On the 
other hand, Iam clearly of opinion that 
it is not sufficient’to show, as itis iseumbent, 
on the appellant to show, that the evi- 
dence before us is such that the finding 
is so clearly erroneous that it should be 
reversed, 

As regards the question of construction 
of the contract and that it was not in fact 
repudiated until -the 15th of August and 
as regards; the rate as regards the July 
shipment I agree with what has been said by 
the Chief Justice. I have nothing further 
to add. I agree with him that the appeal 
should be dismissed. 

Mooxkrrsce, J—This is an appeal by the 
defendant in a suib for damages for breach 
of a contract, made on the 4th June 1914 
for delivery of 300 tons of Brown Java 
Sugar by him to the plaintiff at the rate of 
Rs. 6-0-6 per maund. The contract provided ` 
that the shipments would be made by 
steamers during July to December 1914,, 
and that any shipment might be made within 
seven days after the expiry of the particular 
month. After this contract had been made 
war was declared on the 4th August 1914. 
Six days later, the seller wrote to the 
buyer and asked him to bear the extra 
war insurance. The purchaser replied that 
he was bound by the contract and was 
prepared to carry out all and only such 
obligations as were included in its terms. 
The result of further correspondence was 
that on the 18th August 1914, the seller 
intimated to the purchaser that, he had 
definitely cancelled the contract; the present 
suit was thereupon instituted on the 26th 
August 1914. The plaintiff claimed da- 
mages for the July instalment at the 
difference between the market rate on the 
20th August 1914 and the contract rate. 
As regards the August ‘instalment, he. 
claimed damages at the difference between 
the forward rate on the 20th August 1914 
and the contract rate. For the later 
instalments of Septeraber, October, Novem- 
ber and December, he claimed damages 
at the same rate. Mr. Justice Chaudhuri 
has decreed the claim in full. That decree 
has been assailed ‘before us substantially 
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on two grounds; the first raises the question 
of the true interpretation of the contract, 
the second involves the question of the 
principle on which damages should bo 
assessed. 

In support of the first ground, it has 
been argued that upon a true construction 
of the contract, the seller was under no 
obligation to deliver the goods by monthly 
instalments, and that, in fact, he was at 
liberty to deliver the goods in one instal- 
ment on any date between the Ist 
July and the ` 3lst :December 1914. 
This . contention is, in my opinion, entirely 
unfounded. It is well settled that an 
agreement to accept delivery by instalments 
may, in the absence of an express agreement, 
be inferred from the conduct of the parties 
and circumstances of the case: Thornton 
v. Simpson (2); Torling v. Ricrdan (3); 
Colonial Insurance Company of New Zealund 
y. Adelaide Marine Insurance Campany (4). 


-The contract in the present case does 
not expressly state that- the goods were 
to be delivered in monthly instalments, 
much less that the instalments were to 
be of equal quantities. But there are 
indications in two paragraphs 
instrument, namely, the twelfth ard the 
sixteenth that the parties contemplated 
délivery in instalments. This, however, is 
not -decisive ‘of thé question, whether the 
buyer could insist upon delivery by 
instalments; that must be determined with 
reference to the conduct of the parties and 
the circumstances of the case. Now, if 
we look to the correspondence between 
the parties which preceded the institution 
of this suit, we find that on the 10th 
August 1914 the seller referred to “‘the 
July and August portions of the contract,” 
which he stated were ready for despatch 
from Java. On the I8th August, the 
purchaser referred tò “my July shipment 
of sugar.” On the 19th August, the 
solicitors of the purchaser spoke of the 
50 tons which should have been shipped 


` (2) (1816) 6 Taunton 556; 2 Marsh. 267; Holt, N, P. 
164; 128 E. R. 1161. . 

(3) (1878) 2 L. R. Ir. 82 at pp. 86, 89. 

(4) (1886) 12 App. Cas. 128 at p. 138; 56 L.J. P. 
* 0,19; 56 L. T. 173; 35 W. R. 636; 6 Asp. M. C, 94. 
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of the 


a 
in July, and there is a similar statement ‘ 


in their letter of the 20th August. The 
second paragraph of the plaint states 
expressly that the defendant had agreed 
to deliver sugar to the plaintiff in monthly 
shipments of 50 tons each, to be made by 
steamers during July to December 1914. 
This was not challenged in the written 
statement, though I do not overlook the 
comprehensive allegation that whatever 
was not expressly admitted therein must 
be deemed to have been denied. An ex- 
amination of the proceedings before the Trial 
Judge also shows that both parties proceeded 
on the assumption that the goods were to ba 
delivered in monthly instalments. It is 
further plain that no business man would 
real the contract in the way suggested 
by the appellant; it is impossible to believe 
that the parties conld have intended that 
the buyer should be entirely at the mercy 


of the seller and that the latter was at 


liberty to deliver the goods either in one 
or in many instalments just as suited his 
convenience. I hold accordingly that the 
interpresation which the appellant now seeks 
to place upon the contract should not be 
accepted. 

It is further clear that in the absence 
of any indications to the contrary, as in 
Caulaminus v. Dowlais Iron Company (5), the 
instalments must he deemed to have been 
intended to be distributed rateably over 


the period appointed for the delivery of ` 


the whole quantity of goods: Coddington v, 
Palaeologo (6). 

In support of the second ground, which 
treats of the question Qf the measure of 
damages, the jadgment of Mr. Justice 
Chaudhuri has been criticised on the ground 
that he has not correctly appreciated the 


‘evidence and that he has in fact ignored 


what was weighty evidence in favour of 
the appellant. Gur attention has been 
drawn specifically to three points in the 
judgment. First, that ib minimizes the 
effect of the evidence as to the market 
rates, given by the defendant, on the ground 
that the evidence related to tHe rates of 
settlement contracts; it has been pointed 
out that a similar criticism may validly be 


(5) (1878) 47 L. J. Q. B. 575. 
(6) (1867) 2 Tx. 193at p. 197; 36 L. J, Ex. 73; 
15 L. T. 591; 15 W. R. 961, 
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directed against ‘the evidence on behalf of 
the plaintiff, which has baen accepted and 
been made the foundation of the 
decision. Secondly, the rates for the 
settlement contracts have not been treated 
as relevant evidence; it has been pointed 
out with considerable force that the rates 
for settlement contracts must affect the 
market rate and must, therefore, afford 
more or less valuable evidence relevant to 
the sabject under discussion. Thirdly, the 
evidence of the witness Manna Lall has 
been disregarded on the ground that he 
has spoken of a transaction in which the 
defendant was concerned; it has been 
conceded that there “is no evidence on the 
record which would justify this statement. 

Jt appears to me upon an examination 
of these grounds as also the entire evidence 
on the record that the judgment under 
appeal is open to valid criticism. That, 
however, does not justify the conclusion 
that the decree must be reversed. The 
question for adjudication is, what is the 
principle upon which damages should be 
assessed. If the damages have been assessed 
upon an erronecus principle, the judgment 
cannot stand; but it does not follow that 
the appellant is entitled to a reduction of 
the amount specified: in the decree; he 
must satisfy the Court that on the correct 
principle he is not liable for the amount 
decreed against him. 

‘The principle applicable to cases of this 


‘description may be concisely stated. The 


general principle is that where the seller 
wrongfully neglects or refuses to deliver 
the goods to the buyer,. the buyer may 
maintain an action against‘the seller for 
non-delivery. The measure of damages is 
the estimated loss directly resulting from 
the seller’s breach of contract. Where 
there is an available market for the goods in 
question, the measure of, damages is prima 
facie to be ascertained by the differenée bet- 

ween the contract price and the market or 
eurrent price of the goods at the time ortimes 
when they should have been delivered. The 
principle is Jucidly stated by Lord Atkinson 


‘in the case” of Wertheim v. Chicoutimi Pulp 


Company (7): “It is the general intention of 
the law that, in giving damages for breach of 


.(7) (1911) App. Cas. 301 at p. 307; 80 L, J. P.C. 
91; 104 I. T. 226; 16 Com, Cas. 297. 


voutin the party complaining should, so far 
as it can be done by money, be placed in the 
same position as he would have been in if the 
contract had been performed. That is a ruling 
principle. Ít is a just principle. The rule 
which prescribes as a measure cf damages 
the difference in market prices atthe respective 
times above mentioned is merely designed to 
anply this principle, and, as stated in one of the 
American eases cited, Grand Tower Mining, 
Manufacturing and Transportation Company 
v. Phillips (8), it generally secures a complete 
iudemnity to the purchaser. But it isintended 
to secure only an indemnity. The market 
value is taken, because it is presumed to be 
the true value of the goods to the purchaser. 
In the case of non-delivery, where the pur- 
chaser does not get: the goods he purchased, it 
is assumed that these would be worth to him, 
if he had them, what they would fetch in the 
open market; and that, if he wanted to get 
others in their stead, he could obtain them in 
that market at that price.” This principle has 
been applied to cases in which there is an 
agreement to deliver goods in instalments and 
the contract is repudiated before the time for 
performance arrives. The leading decision 
on the subject is that in the case of Roper v., 
Johnson (1), which accords with Frost v. Knight” 
(9) and Brown v. Muller (10). In that ease, 
the defendants contracted to sell to the 
plaintiffs 3,000 tons of coal to be taken during 
the months of May, June,-July and August. 
The plaintiffs having failed to take any coal 
in May, the defendants, on the 3lst of that 
month, wrote to the plaintiffs to consider the 
contract cancelled. The plaintiffs on the 
next day replied, refusing to assent to this, and 
sent to take coal under the contract on the 
10th of June, when the defendants positively 
refused delivery. The action was commenced 
on the 3rd of July. Three propositions were 
laid downin thecase:firet, that,on theauthority 
of Simpson v. Crippin (11), the defendants 
had no right to rescind the contract by reason 
of the plaintiffs’ default in not sending to take 
the May delivery; secondly, that the plaintiffs 
had elected-to treat the positive refusal of the 


(8) (1874) 90 U. S. XXIII, 71; 23 Wallace 471. 

(9) (1872) 7 Ex. 111; 41 L. J. Ex. 78; 26 D. T, 77; 
20 W. R. 471. 

(10) (1872) 7 Ex. 319; 41 L. J. Ex. 214; OTL. T, 

272; 21 W. R. 18. 

(11) (1872) 42 L, J. Q. B. 28; 8 Q. B: 14; 27 L. T, 
546; 21 W. R. 14i, 
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defendants on the 10th of June as a breach 
of the-contract on that day; thirdly, that, 
in the absence of any evidence on the 
part of the defendants that the plaint- 
iffs could have gone into the market 
and obtained another similar contract on 
such terms as would mitigate their loss, 
the measure of damages was the sum of the 
differences between the contract price and 
the market price at the several periods forde- 
livery, although the last period fixed for de- 
livery had not arrived when the action was 
brought or the cause tried. There is an in- 
structive passage in the judgment of Mr. 
Justice Brett, as he then was, to which refer- 
ence may be made: “To entitle a plaintiff to 
recover damages in an action upon a contract, 
he must show a breach and that he has suas- 
tained’ damage by reason of that breach......, 


The general rule.as to damages for a breach 


of a contract is, that the plaintiff is to be 
compensated for the difference of his position 
from whatit would have been if the contract 
had been performed. ... Now, although the 
plaintiff may treat the refusal of the defend- 
ant to accept or to deliver the goods before 
the day for performance as a‘ breach, it by no 
“means follows that the damages are to be the 
difference between the contract price and the 
market price on the day of the breach. ...... 
The election to take advantage of the repn- 


diation cf the contract goes only to the > 


question of breach, and not to the question of 
‘damages; and that, when youcome te estimate 
the damages, it must be by the difference bet- 
ween the contract price and the market price 
at the day or days appointed for performance, 
and not at the time of breach..............,.... 
It seems to me to follow...... that the 
plaintiffs here did all they were bound to 
do when they proved what was the 
difference between the contract price and 
the market price at the several days 


specified forthe performance of the contract, . 


and that prima facte that is the proper 


measure of damages; leaving it to the 
defendant. to show circumstances which 
would entitle him to a mitigation. 


No such circumstances appeared here: Thero 
was nothing to show that the plaintiffs 
ought to have or could have gone into the 
market—-a rising -‘market—and obtained a 
similar contfact.” In the case before us, the 
damages have been. assessed ona different 


principle, and as I read the authorities, on ° 


an erroneous principle; the method pro- 
pounded: by the appellant is equally erroneous. 
If the damages had been assessed on the 
correct principle, the evidence shows that 
the plaintiff would have been entitled to a 
larger sum than what has been awarded to 
him, But Mr. Mitter has contended that the 
Court should not now consider a case in- 
consistent with that expressly made in the 
plaint. The appellant, however, cannot invite 
the Court to set aside the. judgment of the 
Trial Judge and make a decree in his favour 
on what the Court considers an erroneous 
basis. Nor can the casa be sent back, for the 
remand would be fruitless from the point of 
view of the appellant; the result will be thatthe 
plaintiff will on remand get a larger sum than 
what has been awarded to him. I hold accord- 
ingly that the décree as made by Mr, Justice 
Chaudhuri should stand. 


Appeal dismissed. 
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MADRAS HIGH COURT. 
Secono Cryrn Appears Nos. 1576 anv 1577 
or 1913. 
January 19, 1916, 
Present:—Justice Sir William Ayling, Kr., 
and Mr, Justice Kumaraswami Sastri, 
CHENGALAVALA GURRAJU— Derenp- 
ANT——APPELLANT 
VETSUS 
MADAPATHY VENKATESWARA ROW 
PANTULU GARU—Pvaintirr-— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. ll~Judy- 
ment under appeal, whether can operate as res judicata 
—Appeal, if a continuation of original proceeding— 
Decision pending appeal in another suit, if operates as 
res judicata in appeal, 

An appeal is only a’ continuation of the original 
proceedings, the decree passed by the Appellate 
Court being the decree in the suit. [p. 10, col.2,] 

Gobind Chunder Roy v, Guru Churn Kurmokar, 15 C. 
94; Dinonuth Ghose v, Shama Bibi, 28 C. 23; 4 C. W. N. 

740; Kristnama Chas iar v. Mangammal, 26 M. 91 at p. 
95; Settappa Goundan v. Muthia Gounday, 31 M. 268; 
4 M. L.T. 77; Chinnakarupan Chetty v. Mêyyarpa 
Chetty, 30 Ind. Cas, 758; 18 M. L. T. 400; (1915) M. W. 
N. 844, referred to, , 

On the filing of an appeal the judgment appealed 
against ceases to be res judicata and becomes sub 
judice. [p, 11, col. 1.] 

Nilvarn-v, Nilvarn, 6 B. 110, referred to. 


iG 


“A judgment liable to appeal or actually under 
eappeal cannot operate as ves judicata during the 
interval preceding the appeal or the interval preoad- 
ing the decision of the appeal. [p. 18, col, 2. ] 

Bathishen v, Kishan Tal, 11 A, 148; A. W. N. (1899) 
42.13 Ind. Jur. 309, followod. 

The respondent filed two suits against the appel- 
lant to enforce acceptance of pttias for Fasiis 1318 
and 18 9 and obtained decrees therein on 26th 
March 1912. While these procecdings were pending 
the respondent filed another suit to enforce accept- 
ance of the patta tendered for Fasli 3320 and 
obtained a decree on the 23rd May 1912 on the 
ground that the decision in the oarlier suits rendered 
the contentions raised res judicata. Appaals which 
had been filed in the previous suits on tho 17th 
June 1912 were dismissed on the 7th December, on 
the ground that the decision in the later suit, 
which was not appealed against, -rendered the ques- 
tion raised in the appeals res judicata. On second 
appeal to the High Court: 

Held, that inasmuch as the appeals against the 
judgment in earlier suits had been filed when the 
subsequent snit came up for trial the judgment in 
the earlier suits could not have been treated as hav- 
ing finally decided the matters in issue between the 
parties so as to render the provisions of section 11, 
Civil Procedure Code, applicable. ip. 18, col. 2.] 

Held, also, that the decision in tte later suit, which 
was not on the merits but on a mistaken view of the 
law, would not render the question raised im the 
appeals against the decrees in the earlier suits res 
judicata. [p. 18, col. 2.] 

Appeals against the decrees of the District 
Court of Kistna at Masulipatam, in Appeal 
Suits Nos. 217 and 218 of.1912, respectively, 
preferred against those of the Sub-Collector, 
Bezwada Division, in Summary Suit Nos. 466 
of 1909 and 276 of 1910, respectively. 

. Mr. F. Ramadoss, for the Appellant. 
Mr. A. Krishnaswamy Atyar, for the Re- 


spondent. 


JODGMENT.—The defendant is the 
appellant, The respondent filed Suits Nos. 466 
of 1909 and 276 of 1910 against the appel- 
lant to enforce acceptance of patitas for Fastis 
1318 and 1319. They were dismissed by 
the Sub-Collector on the” 19th December 
1910 on the ground of want 8f jurisdiction, 
t they were remanded fér disposal by the 
trict Court onthe 25th November 1911. 
Sub-Collector on remand passed a 
éche in both suits on‘ the 26th March 

The suits were tried together and 
judgmtnt covered both the suits. 
Is were filed to the District Court on 
th June 1912. 

‘pe proceedings were pending before 
ifs; ub-Collector, the respondent (who is 
a) eflandlord) filed ‘Summary Suit No. 412 
ORAL to enforce, acceptance of the patta 
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tendered for Fasl: 1320. The Sub-Collector 
on the 23rd May -1912 passed a decreg 
in favour of the plaintiff, on the ground 
that the decision in Summary Suit No, 276 
of 1910 passed on the 26th March 1912 
rendered the contentions raised in the suit 
res judicata. No appeal was filed against 
the decree in Summary Suit No. 412 of 1911: 

The appeals filed against the decrees of 
the Sub-Collector in Suits Nos. 466 -of 1909 
and 276 of 1910 came on for disposal before 
the District Judge on the 7th December 
1912 and he dismissed them on the ground 
that the decision of the Sub-Collector in 
Summary Suit No. 412 of 1911 (against 
which no appeal had been filed) rendered 
the question raised by the appellant res 
judicata. The present second appeal is 
against this decision. 

- When Summary Suit No. 412 of 1911 
was decided, the time allowed by the Limi- 
tation Act; for preferring appeals against the 
decision in Suits Nos. 466 of 1909 and 276 
of 1910 had not run and itis not disputed 
that the appeals to the District Judge were 
filed in time. The only guestion for deter- 
mination, is whether the decision of another 
suit between tke same parties not on the 
merits buton the ground that the decisions 
subsequently appealed against rendered the 
question res judicata would bar the appeals 
from the prior decisions unless the later 
decision was also appealed against. There 
is a conflict between the view taken by 
Holloway, J., in Suriyanarayanarazu vV. 
Chellamkurt Chellamma (1) and that taken 
by the Full Bench of the Allahabad High 
Court in Balkishan v. Kishan Lal (2), but 
while the dictum of Holloway, J., was only 
obiter the point arose directly for determina- 
tion in the later case. 

There can be little doubt that an appeal 
is only a continuation of the original pro- 
ceedings, the decrae passed by the Appellate 
Court being the decree in the suit: Gobind 
Chunder Roy v. Gur Churn Kurmokar (8), 


' Dinonath Ghose v. Shama Bibi (4), Settappa 


Goundan v. Muthia Goundan (5), Chinna- 


karupan Ohetity v. Meyyappa Ohetty (6), 
(1) 5 M. EH. C. R. 176. 
(2) 11 A. 148; A. W. N. (1889) 42; 13 Ind. Jur. 309. 
(3) 15 C. 94, ; 
(4) 28 C. 28.40. W. N. 740, 
(A) 31 M. 268; 4 M. E. T. TU s 
(6$ 30 Ind, Cas, 753; (1915) M. W. N. 844; 18 M. 
L. T. 490. | 
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Kristnama Chariar v. mere (7) and 
that on the filing of an appeal the judgment 
ceases to be res judicata and becomes sub 
judice: Nilraru v. Nilvaru (S). If the 
appeals had been filed when Summary Suit 
No. 412 of 1911 came up for trial, the 
Sub-Collector could not have treated his 
judgmant in the snit as having finally 
decided the matters in issue between the 
parties so as to. render the provisions of 
section 11 of the Civil Procedure Code appli- 
cable. 

. In Surtyanarayanarazu v. Chellamkurt 
Chellamma (1), Mr. Justice Holloway 
referred tothe view taken by the lower 
Court that a former judgment would not 
be conclusive when an appeal is pending 
and observed as follows:— In the lower 
Court it seems to have been taken for 
granted that the former judgment could 
not be conclusive because an appeal was 
pending. This.,is not in accordance with 
English Law as the judgment on the 
rejoinder in Doe v. Wright (9) shows. It 
would, however, be perfectly sound doctrine 
in the view of other Jurists (Unger Ost. 
Priv, Recht. TI, 603, Sav. Syst. VI. 297, seq. 
*Wathter IT, 549). As an Englishman I 
should be sorry to invite a comparison 
between the reasons given by these great 
Jurists for their and those embodied in the 
English cases for the contrary doctrine”. 
These observations were obiter, as the former 
judgment against which the appeal was 
pending had become final when the judg- 
ment of the High Court was pronounced 
and according to Mr. Justice Holloway 
“the only point to be determined is whether 
it is conclusive in the present litigation” 
with reference to the identity of the 
subject as well as of the object between 
the two suits. It also appears from the 
language of Holloway, J., that he thought 


that the Continental. Jurists were right 
but that he-.felt himself bound by the 
English authorities. The view that a 


judgment will operate as res judicata even . 


when an appeal has been filed is not sup- 
ported by any subsequent decisions. 

In Doe v. Wright (9), the suit was one 
for trespass and the question was whether 

(7) 26 M. 91 at p. 95. 

(8) 6 B. 110 


(9) (1889)10 A. & E. 763; 2 P. & D. 672; 113 E. R. 
289; 50 R. R. 534. 
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“the verdict in an action before the King’s’ 


Bench in a previous action in respect of 
error was allowed in 
Chancery would operate as an estoppel jin 
the subsequent suit in the King’s Bench, 
Lord Denman in holding for‘ the plaintiff 
observed as follows: “The \replications 
being good by way of estoppel, the re- 
maining question is whether the rejoinders 
avail to destroy their effect; and these 
allege the pendency of a eit of error on 
the original judgment in the House. of 
lords; and we 
against the defendant on this point.- The 
authority cited by Mr.” Cresswell from the 
Year-Book, 18 Ed. 4, £. 6, B, pl. 38 is 
very direct and satisfactory; and to this 
and other cases cited at the Bar may be 
added those of Taswell v. Stone (10) and 
Benwell v. Black (11), because they illustrate 
the distinction taken between the mere 
maintenance of the action ona judgment 
pending a writ of error to reverse it and 
the proceedings to execution upon a judg- 
ment recovered in such second action; in 
the former case the Court being clear that 
there was no reason to set aside the judg- 
ment bat thinking it highly proper to stay 
any proceeding to execution upon it”: 

In Burnaby v. Robert Earle (12), it was 
pointed out that at Common Law, the suing 
ont of a writ of error was a supersede as 
of execution on the judgment but did not, 
affect the judgment in any other way and 
that it was consequently held in Snook v. 
Mattock (13) and Doe v. Wright (9) that 
the pendency of proceedings in error was 
no answer toan action on the judgment. 
lt was also pointed ont that by virtue of 
section 38 of the Common Law Procedure 
Act of 1854 notice of the appeal does not 
stay execution of the judgment or affect the 
judgment in any way unless bail 
within the time limited. 


The law in America is thus summarised - 
by. Black in his treatise on the Law of Judg- 


ment, Volume IJ, page 510: “In many, of. 


the States it is held that the pendency: of: 
of -the 


an appeal suspends the operation 


(10) (1769) 4 Burr. 2455; 98 E. R. 287. 

(11) (1790) 3 T. R. 643; 100 E. R. 780. 

(12) (1874) 9 Q. B. Cas. 490, 

(13) (1836) 6 A. & E. 239, 6N. & M. 
W. 188; 5 L, J. K. B. 206; LER 
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.°* judgment in respect to all its usual effects 


Peal 


_ that a judgment is 


“and hence the judgment not becoming final 


while the appeal remains undetermined it 
cannot be pleaded in Bar in the interval or 
used in evidence as an estoppel.’’. “But 
in several other States the rule” is that 
although an »ppeal suspends the operation 
of the judgment for purposes of execution 
still so long as it remains unreversed, its 
conclusivéness is not affected by the oneal 
and in éhe meantime it may be pleaded or 
produged 1 in evidence as if final.” The view 
he Ys inclined to take is that the mere fact 
liable to be appealed 
from cannot strip it of its conclasive character 
and that if remains in force as final unless 
actually suspended by an appeal and 
will in the meantime operate as res 
judicata, $ 

We do not think that English and Ameri. 
ean authorities, proceeding as they do upon 
technical rules ‘of practice and procedure 
relating to appeals, throw much light on the 
determination, of questions arising under 
section 11 of the Civil Procedure Code. 
There seems to be considerable difference 
between a bill for review or of error and an 
appeal (Hukm Chand on Res Judicata, 
page 701). As -pointed out in Settappa 
Goundan v. Muthia Goundan (5) the func- 
tions of the Appellate Court are not the 
game in England and America as in India 
and consequently great care has to be 


‘exercised before decisions based on 
practice and procedure of a_ highly 
technical character are followed ` in 
considering questions arising under the 


Civil Procedure Code. There is nothing in 
the Code to suggest that stay of execution 
has anything to do with the finality ofa 
judgment under appeal. 

“The Full Bench of the’ Allahabad High 
Court in Balkishan v. Kishia Lal (2) held 
that a.jadgment liable tg appeal or actual- 
ly under appeal cannot operate as res judi- 
cata during the interval preceding the appeal 
or .the interval preceding the decision of the 
appeal, Mr. Justice Mahmocd, after referring 
to the view of Pothier to the effect that 
judgments liable to appeal stand for the 
purpose of res judicata on the same foot- 
ing as provisional judgments, was of opinion 
that Explanation IV of section 13 of the 
Civil Procedure Code of 1882 wasnot in- 


consistent with the view Pai Pothier and other 
Continental Jurists that judgments liable 
>to appeal are only provisional. and not final 
adjudications. The Chief Justice (Sir John. 
: Edge) and Mr. Justice Straight concurred in 
the judgment pronounced by Mr. Justice. 
Mahmood. 

Explanation LV to section 13 of the Civil 
Procedure Code of 1882, which enacted that 
a decision liable to’ appeal may be final 
within the meaning of the section until-the 
appeal is made, has been omitted in the 
present Code (of 1908) and the omission. 
[which was in all probability made in view 
of the decision in Balkishan v. Kishan Lal 
(2)] removes any doubts or difficulties: in 
dealing with the question and.it is not ne- 
cessary to speculate on the class of cases to 
which this explanaticn can- be applied 
if a judgment lable to appeal is only held 
to be provisional and not operative as res 
judicata. 


in dealing with section 52 of the Trans- 
fer of Property Act it has been held that 
a person who purchases property between 
the date of the disposal of the suit and 
the filing of the appeal would be bound 
by the rule of lis pendens: Gobind Chunder 
Roy v. Guru Churn Kurmokar (3), Dinonath 
Ghose v. Shama Bibi (4), Sukhdeo Prasad 
y. Jamna (14), Seitappa Goundan v. Muthia 
Goundan (5). I£ the appeal is only a con- 
tinuation of the original proceedings and 
the suit is, for the purpose of section ` 52 of 
the Transfer of Property Act, regarded as 
pending between the date of the decree and 
that of the filing of an appeal, it is diffi- 
cult to see why the same rule.should not 
apply when dealing with section. 11, Civil 
Procedure Code. The principle has been 
extended by Sadasiva Aiyar and Spencer, JJ., 
to the interval elapsing between the dis- — 
posal ofa claim and the-filing of a regular 
suit under Order XXI, rule 68, of the Civil 
Procedure Code (the Limitation Act allowing 
a period of one year): Krishnappa Chetty v. 
Abdul Khader Saheb (15), 

In Panchanada Velan v. Vaithinatha Sas- - 
trial (16) a Full Bench of this Court held 


(14) 23 A. 60; A. W. N. (1900) 199, 
(15) 25 Ind. Cas. 11; 26 M. L. J. 449; 38 M. 585. 
(16) 29 M. 333; 16 M. L. J. 63. 
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that when cross-suits are tried together and 
an appeal is preferred against only one of 
the decrees, the -Judgment in the suit not 
l appealed against did not render the questions 
at issue res: judicata. Their Lordships ob- 
serve ‘as follows:-—‘It would lead to start- 
ling results if wewere to hold that an Ap- 
pellate Tribunal is precluded from dealing 
with a question which comes before ib on 
appeal because an .inferior Court, upon the 
came. fants bul I a GA ke olker kan the: cise 
under.appeal, had given a decision which had 
not been appealed against at the same time as 
the decision in the case under appeal.” In 
Ramasamy Chettiar v. Karuppan Chetti (17) 
the Chief Justice and Mr. Justice Srinivasa 
Aiyangar held that where judgments were 
delivered in respect of two suits, the one 
being based on. and following the other, 
the fact that the party had not appealed 
against one of the decrees would not render 
the questions raised in the decree appealed 
against res judicata. The same principle is 
applicable to cases where separate judg- 
ments are delivered in a number of con- 
nected suits. In the present case, except the 
fact that the pittas tenderad were for se- 
parate faslis, the cause of action and the 
parties ate the sama, and the principle of 
the. decisions above referred to may well be 
applied to the facts of the present case. 


Tt has been argued by Mr. Krishnaswami 
Aiyar for-the respondent that, so long as 
an appeal is not filed, the - possibility of 
filing an appeal and of a reversal cannot 
affect- the present validity of the judgment 
and that as appeals-may be filed even after 
the period -prescribed by the Limitation 
Act (should the delay be excused). there 
would be no finality to judgments. There 
is some force in this argument but, on the 
other hand, so long as a party is givena 
right of appeal it would lead to great. 
hardship if an’ erroneous judgment operates 
as rés judicata during the interval allowed: 
by law between’ the date of judgment and 
the filing of an appaal, especially as a party 
cannot in this country file an appeal at once. 
As observed in Setiappa Goundan v. Muthia 
Goundan (5), ° ‘It is nos open to a defeated 
suitor to file an appeal immediately, as he 
has to obtainecopies of decree and judgment, 


(17) 31 Ind. Cas, 216; 29 M. L. J. 551; 
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and he ought not to suffer for the delay 
imposed by law. There is uo reason why 
this delay should prejudice him in this 
respect any more than the delays due to 
adjournments or stay of proceedings.” 

It should also be remembered that a later 
decision not appealed against would be final 
irrespective of the decision of the Appellate 
Court and that, therefore, the finality of the 
decision not sopedied against is In no way 
disturbed by what the Appellate Court might 
do. Jt is argued that it is the duty of 
the party to file an appeal against the 
later decision if he thjnks that it is wrong 
and that if ought not to operate as res 
judicata:}but there are cases where no appeal 
or second appeal is allowed by law. Diff- 
culties will also arise if the party is not 
in a position to file an appeal against the 
later decision before the appeals filed against 
the earlier decisions come oh for disposal. 
As regards appeals filed out of time and 
after independent rights. between the parties 
have ripened, it is unlikely that Courts 
would excuse the delay, if during the in- 
terval other’ rights come into existence, 
which would render it inequitable that 
questions disposed of should ba re-opened 
at the instance of a party who seeks the 
aoe of the Court: Hsdaile v, Payne 

18 : 


Following the decision in Balkishan v. 
Kishan Lal (2), we are of opinion that 
the Sub-Collector was wrong in holding that 
the decision passed by him in Suits Nos. 463 
of 1909 and 276.of 1910 had the force 
of res judicata during the interval between 
the date of his decree and the time allowed 
by law for filing the appeal. 


The erroneous decision in Suit No. 412 of 
1911, which was noton the merits but ona 
mistaken view of the law taken by the Sub- 
Collector, would not, therefore, render the 
question raised in ihe. appeals filed against the 
decrees in Suits Nos. 466 of 1909 and 276 of 
1910 ves judicata, because the correctness 
of the decision in Suit No. 412 of 1Q11 would 
not be questioned in the appeals against 
those decrees. Mangalathammal v. Narayana- 
swami Atyar (19) is directly in point. 


(18) 40 Ch. D. 520 at p. 523; 
L. T. 804; 37 W. R 309. 
(19) 30 M. 461; 17 M. L. J. 250, 


SEL. J. Ch. 265; 59 
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Panchanada Velan v. Vatthinatha Sastrial{16) 
and Ramasamy Chettiar y. Karuppan Chetti 
(17) are also authorities for holding that 
the District Judge was not debarred from 
deciding the appeals on their merits simply 
because no appeal was filed against the 
decree in the connected suit. 

We reverse the decision of the District 


Judge and remand the appeals for disposal’ 


on the merits. The respondent will pay the 
appellant’s’ costs in this Court and the costs 
in the lower Court will abide and follow 
the result. 

Appeals allowed: 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 23 oF 
e 
1912. 
March 24, 1915. 
Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Chapman. 
NABA GOPAL GOSWAMI—Petiniover— 
APPELLANT 
VETSUS 
SRI GOPAL alias RAM GOPAL BHATTA- 
CHARJEE—DEVENDANT— RESPONDENT, 

Letters of Administration, revocation of, on applica- 
iion of heir after great lapse of time, when not cited in 
Probate proceeding—Probate proceeding, duty of Judge 
in respect of minor heir of testator in—Letiers of 
Administration, grant of, in absence of minor heir 
of deceased. 

Ina Probate proceeding assoon as the Judge is 
informed of the existence of a minor heir of the 
deceased in case of intestacy, it becomes incumbent 
upon him to issne notice upon the minor and to have 
a guardian ad litem åppointed for him. [p. 15, col. 1.] 

Walter Rebells v. Maria Rebelis, 20. W. N. 100, fol- 
lowed. | 

Where after the grant but beforo the issue of Letters 
of Administration in respect of an alleged Will, 
a revocation proceeding was® instituted on the 
application of a maternal uncle of the minor heir of 
the deceased but when a guardian ad litéin for the 
minor had been appointed in the proceeding, the 
matornal uncle made au application for withdrawing 
his application for revocation on tho allegation „that 
he had made inquiries and had been satisfied that the 
Will was genuine, whereupon the Judge struck off 
the revocation case aud issued Letters of Adminis- 
tration; on the application for revocation by the heir 
on attaining majority: 

Heid, that the representation of the minor heir 
in the revocation case could not be said to 
have been effective for the purpose of making the 
order ultimately passed by the Judge an order in 
solemn form, as the revocation case was quite @ 
separate case from the Probate case. [p. 15, col. 1.) 
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A minor, who was neither cited nor properly repre- 
sented in a Probate proceeding by which his interests 
have been effected, is entitled to come in (even after 
a great lapse of time) and to have the Will proved 
in solemn form in his presence. [p. 15, col. 2.] 


Appeal against the decree of the District 
Judge of Nadia, dated the 22nd November 
1911. 

Babus Ram Chandra Mozumdar, Brojo Lal 
Ohakrabutiy, Gubind Chunder Ohakrabutty, 
Herambo Chandra Guha and Bhidhar Haldar, 
for the Appellant, 


Babus Provas Ohunder Mitra’ and Bara- 
nasibasi Mukerjee, for the Respondent. 


JUDGMENT.—This appeal arises out of 
an‘application for revocation of Letters of 
Administration granted to one Ram Gopal 
Bhattacharjee in respect of the Will-by one 
Raghupati Bhattacharjee, hisdeceased brother. 
An application was made in August 1896 and 
in this application the only heir left by the 
deceased was not named, nor was any citation 
issued ‘upon her. Upon ea parte evidence of 
another brother of theapplicantnamed Sripati 
Bhattacharjee Letters of Administration were 
ordered to be granted. Immediately there- 
after, the learned Judge was informed by an 
anonymcus letter that there was a daughter in 
existence and that the Will was not a genuine 
one. The learned Judge then issued notice 
upon the maternal uncle and the maternal 
grandmother of ‘the daughter of the 
deceased. The maternal uncle Durga Das 
then made an application on his behalf for 
the revocation of the Letters of Administra- 
tion which had not then been issued. Durga 
Das thereafter made an .application for the 
appointment of a guardian ad litem of the 
minor and an order to that effect seems to 
have been made. Then a few days after, 
Durga Das made an application for with- 
drawing his application for revocation on the 
allegation that he had made enquiries and’ 
had been satisfied that the Will was a genuine 
one. Upon this application being made 
Durga Das’s revocation case was struck 
off aud Letters of Administration were issued. 


Tt is contended by the learned Vakil for 
the respondent that this was tantamount 
to a contentious proceeding in which the 
minor was represented, that infact the 
applicaticn was made on behalf*of the minor 
herself and that after attaining majority she 
was not entitled to object to the ultimate 
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grant that was made. But the difficulty that 


` we find in accepting this contention is this, 


namely, that as soon as the learned Judge 
was informed of the existence of the minor 
-heir of the deceased in case of intestacy, it 
“was his duty to issue notice upon the minor 
and to have a guardian ad litem appointed for 
her. It was so held in the case of Walter 
“Rebells v. Maria Rebells (1). Lt is stated in 
that case that if an application is made for 
the Probate of a Will which affects the 
interests of a minor, the proper course 
‘is to serve the minor with a notice 
and have a proper guardian ad litem ap- 
-pointed for him. Now in this case, it is 
admitted that the minor was not served 
‘with notice. It might be that the service of 
notice on the minor, who was then livinglin 
the custody of the applicant, for Letters 
of Administration would not have been 
of much use still there was that want 
of notice. There was, however, that order 
for the appointment of a guardian ad litem 
but the appointment was made in the 
revocation case which was aquite separate 
case from the Probate case. If this guardian 


44 litem had been appointed in the Probate 


case, lit would have been the duty of the 
Court to proceed with the caseas a conten- 


. tious case in the presence of the minor 
“répresented by her guardian ad litem. 


In 
that case fresh evidence would have had 
to be taken and an order made upon the con- 
tention. That has not been done. There- 
fore the representation by Durga Das cannot 
be said to have been effective for the purpose 
of making the order ultimately passed an 
order in solemn form. 

Another application was made by another 
relation of the minor named Nakuleswar 
Bhattacharjee on the same allegation as was 
made by Durga Das. In this case Ram 
Gopal put ina written statement. Therein 
he stated that this Nakuleswar was indebted 
to the deceased testator and tried to get him- 
self discharged from the debts due to the 
estate and failing therein he threatened to 
harass him with litigation regarding the Will. 
There is evidence in this case by a nephew 
of Nakuleswar to the effect that Nakuleswar 
was made to give up that proceeding ultimate- 
ly, when it was before the High Court, on the 


(1) 2 0. W, N. 100. 
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consideration of his getting back all the. 


ornaments which he had pledged with 
Raghupati and of his being paid a certain 
sum of money. There is no order in the lower 
Court by which Nakuleswar was allowed 
to proceed as a next friend of the minor and 
in its absence we do. not think that the 
interests of the minor were properly repre- 
sented by Naknleswar or that the minor 
was at all represented in this litigation. If 
the minor was neither cited nor properly 
represented in this litigation, she is entitled 
to come inand to have the Will proved in 
solemn form in her presence. If the Will is 
a genuine one, it will be proved in her 
presence. Of course there may be paucity 
of evidence on account of the lapse of time 
but however great the lapse of time may 
be, such evidence as is available will be 
considered and such an order made as will 
leave no reason for the complaint that the 
case of the minor has never been properly 
placed before the Court. 

In this view of the case we think that 
the Court below should have made an order 
for revocation and ordered the Will to be 
proved in solemn form. 

The appeal is, therefore allowed, and 
the decree of the lower Court is set aside. 
Costs of this appeal will be costs in the 
cause. We assess the hearing fee at three 
gold mohurs. 


Appeal allowed, 
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MARIAPPA NADAN V. ARCNACHALAM CHETTY, 


MADRAS HIGH COURT. 
Civit Revision Petitions Nos. 171 anv 172 
“or 1915, 
. December 13, 1915. : 
Present:-—-Mr. Justice Sadasiva Aiyar. 
K. P. A. MARIAPPA NADAN— DEFENDANT 
PETITIONER IN BOTH 
BETSUS 
In C. R. P. No. 171 or 1915 
A. R. R. M. ARUNACHALAM CHETTY 
AND OTHERS—PLAINTIFFS— RESPONDENTS 
In ©. R. P. No. 172 op 1915 
A. R. R. M. ARUNACHALAM CHETTY— 


PLAINTIRF- RESPONDENT, 

Principal and agent —Accounts not settled—Suit for 
recovery of specific sum, nature of—Provincial Small 
Cause Courts Act(IX of 1887), Sch. Lf, cl. 31—Jurisdic- 
tion. 

Where an account between the principal and 
agent has yet to be settled, a suit for recovery, though 
of a specific sum, is a “suit for. an account”? within 
the meaning of clause 31 of Act IX of 1887 and is 
uot cognizable by a Small Cause Court. 

Varadarajulu Chettiar v. Pattra Narayanaswamy 
Chetty, 20 Ind. Cas. 518; 14 M. L. T, 46; (1913) M. W. 
N. 579; 24 M. L. J. 693 at p. 695; Kailas Chandra 
Mandal v, Kiranenda Ghosh, 10 Ind, Cas, 883; Chidrie 
Kristappa v. Siddamsetti Yamanappa, 13 Ind. Cas. 159; 
(1912) M. W. N. 8G; 11 M. L. 1. 18, followed. 


Petitions, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decrees of the Court of the Temporary 
Subordinate Judge of Ramnad at Madura, 
in Small Cause Saits Nos. 756 and 777 
of 1914. 

Mr. B. Narasimha Rao, for the Petitioner. 


Mr .A. Krishnaswami Aiyar, for the Re-‘ 


3 :ondents. 

JUDGMENT.—Several cases have been 
quoted before me (by the learned Counsel 
for the petitioner and by the learned Vakil 
for the respondents) on the question of the 
‚scope of Article 31 of the Provincial Small 
Cause Courts Act. As said in Varadarajuln 
Chettiar v, Fatira Narayanastamy Cheity (1), 
“The decided cases are perltaps not altogether 
reconcilable.” 1 donot intend, therefore, to 
go through the cases. The above case of 
Varadarajulu Ohetivar v. Patiya Narayana- 
swamy Chetty (1) (16th April 1913) seems 
to be the latest decision by a Bench of this 
Court which has carefully considered the 
question. That case approyes of the follow- 
ing dicta found in Kailas Chandra Mandal v. 


’ 


(O 20 Ind. Cas, 518; 24 M. L. J. 693 at p. 695; 14 
M. L. T. 46; (1913) M. W. N. S79. 
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Kiranenda Ghosh (2) and Chidrie Kristappa vV. 
Siddamsett? Yamanappa (3): “I£, in order to 
grant relief to the plaintiff, it is necessary 
to take accounts, the suit is one for an 
account within the meaning of Article 31 
although the plaintiff may have chosen to 
puta definite money value upon his claim.” 
It “must depend upon the relation in which 
the parties stand to each other and the 
rature of the investigation required to 
afford relief to the plaintiff.’ “Article 31 
applies to cases where the relationship of 
the parties is such that one of them is 
bound to render accounts to the other.’ 
In the present casé the plaint clearly makes 
out that accounts had not been settled 
between the principal and’ the agent. In 
fact. so far as another settled account 


“between the parties is concerned, there is a 


note added at the end of the plaint in this 
suit that a separate suit was going to be 
filed (that separate suit was brought 8 days 
afterwards and filed with this suit and Civil 
Revision Petition No. 172 of 1915 has been 
filed against the decision therein). The 
distinction made by the plaintiff himself 
between the two claims shows 
plaintiff knew that “the nature of ‘the 
investigation required to afford relief” to 
him in the present suit made it “necessary to 
take accounts.” 

I, therefore, seb aside the decision of the 
Subordinate Judge passed in Small Cause 
Side of his Court and order the return of 
the plaint to be presented to the Court 
having jurisdiction. As the question of 
jurisdiction was not raised in the lower 
Court the petitioner will pay the respond- 
ents’ costs in this Court. The costs in 
the lower Court will be provided for in the 
original suit commenced from the filing of 
the plaint in the proper Court. l 
“There is nothing arguable in Civil 
Revision Petition No. 172 of 1915 wbich 
will be dismissed with costs. 

Petition No. 171 allowed; 
Petition No. 172 dismissed. 

(2) 10 Ind. Cas, 883. 

: (3) 13 Ind, Cas, 159; (1912) M. W. N. 36; 11 M, 


that the, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1931 
or 1911. 

May 11, 1915. 

Present; Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Roe. 

SRIS CHANDRA DATTA CHAUDHURI 
AND OTHERS—Derenpants Nos. 1 to 83— 
APPELLANTS 
VETSUS 
MAHIMA CHANDRA DATTA 
CHAUDHURI AND ANOTHER-—PLAINTIFEFS 


— RESPONDENTS. 

Partition, suit for—Properties, what to be included— 
Lessees, right of, to get partition against co-sharers of 
lessors. 

Permanent tenure-holders under some of the owners 
of a joint estate are entitled to seek partition as 
against the co-sharers of their Jessors in the estate. 
[p. 18, col. L] 

Hemadri Nath Khan v. Ramani Kanta Roy, 24 C. 
575; 10. W. N. 406; Bhagwat Sahai v. Bipin Behary 
Afitter, T Ind. Cas. 549; 37 0.918 (P.C.); 120. L.J. 
240; 14 C. W. N. 962; 8 M. L. T. 228; 7 A. L. J. 1137; 
12 Bom. L. R. 997; 20 M. L. J. 907; (1910) M. W. N 
691; 37 I. A. 198, followed. 

A partition snit can include no property wherein 
each of the parties to the suit does not claim an 
interest. {p. 18, col. 2.] 

Ram Taran Nag Mozumdar v. Hari Charan Nag 
Mozumdar, 22 Ind. Cas. 30; 18 ©. L. J. 556; Radha 
Kanta Shaha v. Bipro Das Roy, 1 ©. L. J. 40; Ram 
Lochhi Koer v. Collingridge, 5 O. L. J. 307;110. W. N. 
397; Kailash Chandra Das v. Nityananda Das, 3 Ind. 
Cas. 21; 11 C. L. J. 884; Uma Sundari Debi v. Benode 
Lal Pakrashi, 34 0, 1026; Ram Mohan Lal v. Mul Chand, 
28 A. 39; A. W. N. (1905) 169; 2A L.J. 700; Subba 
‘Row v, Ananthanarayana Iyer, 14 Ind. Cas, 524; 23 M. 
L., J. 64; 11 M. L. T. 895, followed. 

Padmamani Dasi v, Jayadamba Dasi, 6 B. L. R. 
134; Punchanun v. Shib Chunder Mullick, 14 O. 835; 
Ram Mohan Lal v. Mul Chand, 28 A. 39; A. W. N. 
(1905) 169; 2 A.L. J. 700; Syed Habibur Rasul v, 
Ashita Mohan Ghosh, 12 C. W. N. 640; Hem Chandra 
Chowdhury v. Hemanta Kumari Debi, 28 Ind. Cas. 442; 
19 C. W. N. 356; Jogendra Nath Mukerji v. Jugobhundu 
Mukerji, 14 0.122; Jogendra Nath Rai v. Baldeo Das, 
6 C. L. J. 735; 35 C. 961; 12 C. W. N. 127; Mahomed 
Fazlur Rahman v. Mahomed Fayzur Rahman, 10 Ind. 


Oas. 364; 15 C. W. N. 677; Satya Kumar v. Satya - 


Kripal, 3 Ind. Cas. 247; 10 ©. L. J. 508; Manse 
Ram v. Ganesh, 16 Ind. Cas. 383; 17 C. W. N. 521, 
referred to. 

Where one of the co-owners, who are by mutual 
arrangement in possession of different parcels of 
land included in their joint property, transfers his 
share in a parcel in the possession of his co-sharers, 
the transferee is entitled to maintain, as against 
them, a suit for partition of that parcel. [p. 1§, col. 2.] 

Shivmurteppa v, Virappa, 24 B. 128; 1 Bom. L. B. 
620, distinguished. 

Appeal against the decree of the Sub- 
ordinate Judge, Backergunge, dated the 


26th April 1911, -reversing that 
» 2 
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of the. 


Munsif, Barisal, dated the llth February ° 


1910. ; 
Babus Joges Ohunder Roy and Gunada 
Charan Sen, for the Appellant. a iy Sd 

Babu Brojyendra. Nath Ohatterjee, for. the 


Respondent. 
JUDGMENT. 


Mooxerset, J. This isan appeal by the’ 
first three defendants in a suit for partition of 
joint property. The substantial question now 
in controversy between the parties 19, 
whether the suit as framed is maintainable. : 

The disputed property, the subject-matter 
ofthe partition claimed by the plaintiffs, is 
included in an estate Azimpur which has 
been divided and formed into five separate 
estates. One of these divisions is called 
Choi Hissya, wherein the sixth defendant 
has a share. The plaintiffs have acquired 
the position of permanent etenure-holders 
under the sixth defendant in a talug Ananda 
Bose and a howla Chandraprabha; they claim 
an one-anna nineteen-and-a-half-gandas and 
one il share inthe howla and taluq men- 
tioned. Their allegation is that the lands 
now in suit, which are comprised in Mauza 
Icholi, are included in the Choi Hissya 
estate and have been separated by metes and 
bounds so as to be capable of partition with- 
out reference to other lands of the estate. 
The defendants, who are some of the pro- 
prietors of the estate and the lessors under 
them, contend that the plaintiffs are not 
entitled to maintain this suit for partition in 
respect of these lands alone, but are bound 
to claim partition of all the lands in the Choi 
Hissya estate, although the plaintiffs have no 
interest in any lands other than those now 
in dispute. The Court of first instance gave 


effect to this contention and dismissed the ` 


suit. Upon appeal the Subordinate Judge 
has reversed that decision and made a pre- 
liminarydecree for partition. In our opinion 
the decree of the Subordinate Judge is 
manifestly correct. 

It cannot be disputed, in view of the 
decision of the Full Bench in Hemgdri Nath 
Khan v. Ramani Kanta Roy (1) and of the 


Judicial Committee in Bhagwat Sahat v.’ 


Bipin Behary Matter (2), that the fact that 

(1) 24 0. 675; 1 C. W. N. 406. 

(2) 7 Ind. Cas, 549; 37 0.918 (P.O); 12 C.L. J. 
240; 14 C. W.N. 962; 8 M. L. T. 228;7 A L, J. 1187; 
12 Bom. L. R. 997; 20 M. L. J. 907; (1910) M. W, N, 
691; 37 I. A, 198... es 
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* the plaintiffs are permanent tenure-holders 
and seek partition as against the co-sharers 
of their lessors in the estate, is no objection 
to the grant of relief to them. But it has 
been argued on behalf of the defendants- 
appellants that as, by private arrangement 
amongst the co-proprietors, separate parcels 
of the lands of the Choi Hissya estate have 
been in occupation of different proprietors, 
the plaintiffs aslessees under some of them 
should not be allowed to maintain a suit for 
partition of the lands included inthe one 
mauza wherein alone they are interested and 
’ thereby to disturb the arrangement made by 
the superior landlords. The contention in 
substance is that the plaintiffs are in no 
better position than their grantor and as 
their grantor would not in ordinary circum- 
stances have. been allowed to maintain a suit 
for partition „as against his co-sharers in 
respect of a portion oniy of joint property, 
the plaintiffs are under a similar disability. 
This argument has been controverted as 
unsound on behalt of the respondents and the 
principle has been challenged as too com- 
prehensive that a suit for partition must in 
all circumstances include all the joint pro- 
perties owned by the parties to the suit. In 
support of this view reliance has been placed 
upon the decisions in Padmamant Dast v. 
Jagadamba Dasi (8); Punchanun v. hib 
Chunder Mullick (4); Ram Mohan Lal v. Mul 
Chand (5); Syed Habibur Rasul v. Ashita 
Mohan Ghosh (6) and Hem Chandra Chou? 
dhury v. Hemanta Kumari Debi (7). We 
may state at once that ib is not necessary 
for the purposes, of the present case to 
maintain the view thata suit for partition 
need not embrace all the joint properties 
owned by the parties thereto. We shall 
accordingly assume that, as an ordinary 
rule, a suit for partition “must include all 
the properties jointly held by the , parties: 
Jogendra Nath Mukerji v. Jugobundhu 
Mukerji (8); Jogendra Nath Rat v. Baldeo 
Das(9); Mahomed Fazlur Rahman v. Mahomed 


(3) 6 B. L. R. 134. 
(a) 14 C. 835, 

(5) 28 A. 39; A. W. N. (1905) 169; 2 A. L. J. 700. 
(6) 12 C. W. N. 640 

(7) 28 Ind. Cas, 442; 19 C. W, N. 356. 

(8) 14.0. 122. ; 
(9) 60. L. J. 785; 35 0. 961; 12°C. Wy-Nt 187. 
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Pakrashi (17); Ram Mohan Lal v. 
‘Chand (5) and Subbu 
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Fayzur Rahman (10); Satya Kumar v. Satya 
Kripal (11); Mansaram v. Ganesh (12). But 
asa necessary corollary to this rule, we have 
the complementary principle that a partition 
suit can? include no property wherein each 
of the parties to the suit does not claim 
an interest: Jiam Taran Nag Mozumdar v. 
Hari Charan Aag  Mozumdar (18); 
Radha Kanta Shaha v. Bipro Das Roy (14); 
Ran. Lochhi Koer vw. Collingridge (15); 
Katlash Chandra Das v. Nityananda Das 
(16); Uma Sundari Debi vy. Benode Lal 
Mul 
Row v. Anantha- 
narayana Iyer (18). Buton behalf of the 
appellants this principle has been assailed as 
inequitable; we are unable, however, to 
give effect to this criticism. 

Take one concrete illustration. Suppose 
iwo properties A and B are jointly owned 
by X and Y. By mutual arrangement X 
holds possession of A, while Y holds 
possession of B; but no final and definitive 
partition is effected between tbe parties. 
Y, though in possession of B, transfers 
to Z his one-half share in A. Is Z- 
entitled to claim partition as against X ? 
There is no room for controversy that 4 
is entitled to maintain a suit for this 
purpose, though the result may be that X 
will thereby be driven to sue Y for partition 
of B. But this does not involve any 
hardship upon X ; when he consented to- 
take exclusive possession of À and allowed 
his co-owner Y to occupy B, he did so 
with full knowledge that the arrangement 
might be disturbed by partition, whether 
that partition was effected at the instance 
of Y or of a transferee from Y, If this 
view were not maintained, it would be 
necessary to hold that when by mutual 
arrangement, co-owners are in possession 
of different parcels of land included in 
their joint property, their right of alien- 


(10) 10 lnd. Cas. 354, 15 C. W. N. 677. 
(11) 3 Ind. Cas. 247; 10 C. L. J. 508. 
(12) 16 Ind. Cas. 383; 17 C. W. N. 521, 
(13) 22 Ind. Cas. 30; 18 0. L. J. 556. 
(14) 10. L. J. 40. 

(15) 5 C0. L. J. 307; 11 ©. W. N. 397. 
(36) 3 Ind. Cas, 21; 11 C.L. J. 384, 
(17) 34 C. 1026. ` 

(18) 14 Ind. Cas. 524; 23 M. L. J. G4; 


11M. L. T, 
395, va 
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ation is restricted thereby. In the case 
mentioned, as soon as Y transfers his 
interest in A to 4, A ceases to be part 
of the joint property held by X and Y 
and acquires the character of joint property 
held by Y and Z; at the same time, B 
retains its character of joint property owned 
by X and Y. Consequently in respect of 
A. either X or 4 is entitled to claim 
partition against the other; and a simi- 
lar position must be maintained with 
regard to Y. In the case before us, it 
has been urged that the plaintiffs -should 
not be granted relief till they institute 
a suit for partition, not merely of the 
lands comprised in Mauza Icholi wherein 
alone they are interested as permanent 
tenure-holders, but also in. ninety-nine 
other. mauzas which are comprised in 
the Choi Hissya Zemz.dary, and where- 
in they have no interest at all. To give 


-effect to this contention would be to affirm 


4 


the principle that the plaintiffs can insti- 
tute a suit for partition in respect of 
property in which they possess no interest 


` whatsoever; no conceivable theory has been 


suggested to support such a view, while 
section 44 of the Transfer of Property 
Act clearly points to the contrary conclu- 
sion. We may add that reference was 
made in the course of argument to the 
case of Shiumurteppa v. Virappa- (19), which 
is plainly distinguishable on the ground 
that there the subject-matter of the 
litigation was co-parcenary property held. 
by members of a joint Mitakshara family. 
The result is that the decree of the 
Subordinate Judge is affirmed and this 
appeal dismissed with costs. 


We may mention that an objection has 


been raised before us in respect of parcel 
No. 75. The parties are agreed that the ques- 
tion whether parcel No. 75 is Hable to he 
partitioned as included in Mauza Icholi in 
the Choi Hissya Zemindary should re- 
main open for determination by the Court 
below before the final deeree for partition 
is made; a declaration to this effect will 
accordingly be imserted in the decree. 
Appeal dismissed. 


(19) 24B. 128; 1 Bom. L. R. 629. 
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ALLAHABAD HIGH COURT. 

Lerrers Patent Appea No. 94 or 1915. 

: February 17, 1916. 
Present:—Sir Henry Richards, Kr., 
Chief Justice, Mr. Justice Tudball and 
Mr. Justice Rafique. 
SHAMBHU SING H-—PLAINTI PR —- 
APPELLANT 
versus 
DALJIT SINGH AND OTHERS——DEFENDANT3 — 
RESPONDENTS. 

U. P. Land Revenue Act (ILI of 1901), s. 233 (hk) — 
imperfect partition-—Land of one patti wrongly included 
in another— Suit in Civil Court ~Jurisdiction—Res 
judicata. 

In 1875 a mahal was divided into 9 pattis. Patli No. 
9 was a shamilat patti. Patti No. 2 came into plaint- 
iff’s possession through purchase. The defendant 
was a co-sharer in pattis Nos, 4 and 5, In 1904, the 
defendant made an application for perfect partition of 
his share in pattis Nos. 4,5 and 9. This application was 
dropped and the defendant made a fregh application 
for imperfect partition. This was done and a portion 
of patti No. 2 was erroneously brought into the 
defendant's new patti: 

Held, ina suit for declaration of title and in the 
alternative for possession, that the suit was not 
barred by tle provisions of section 233 (k) of tha 
Land Revenue Act. fp. 21, col. 1; p. 28, col. 2.] 

Held, also, that the snit was not a suit 
respect to the partition or union of mahals”, 
col. 1; p. 22, col. 2 | 

Muhammad Sadiq v. Laute Ram, 23 A. 291; 
A. W. N. ( 901) 86, explained and distinguished. 

Aisha Begam v. Abdulla Khan, A. W. N. (1899) 
190; Kishen Prasad v. Kadher Mal, A. W. N. (1900) 
1l and Daaram Singh v. Ram Dial Singh, 25 Ind, 
Cas. 177; 12 A, L. J. 1126, referred to, 


Appeal against the decree of Mr. Justice 
Piggott, dated the 14th June 1915, under 


section 10 of the Letters Patent, in Second 
Appeal No. 921 of 1914. 4 


The Hon’ble Dr. Tej Bahadar Sepru and 
Mr. Kailash Nath Katju, for the Appellant. 
Mr. Gulzart Lal, for the Respondents. 


JUDGMENT, 


Ricuarps? C. J.— This appeal arises out of 
a suit in which the plaintiff claims a declara- 
tion of his title to and possession of 
certain’ plot of land. The case will be 
found reported as Daljit Singh v. Shgmbku 
Singh (1). Itis only necessary to shortly 
sum up the facts which have been found 
by both the Courts below, In a. parti- 
cular mahal there were nine paitis formed in 
the year 1875. Patci No. 9 was a shamilat 


“with 
Lp. 20, 


(1) 30 Ind, Cas. 189; 13 A. Ja J. 779. 
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patti, common to all the co-sharers. In 
course of time patti No. 2 became the pro- 
e perty of the plaintiff. The defendant was a 
co-sharer in pattis Nos. 4 and 5 and also in 
the shamilat patti No. 9. The plaintiff or 
his predecessor-in-title had no share in patties 
Nos. 4and'5. In 1904 the defendant made 
an application for perfect partition in the 
Revenue Court. . He asked that a separate 
mahal ‘might be made of his share in pattis 
Nos. 4 and 5 and also in No. 9.. For some 
reason or another this application was 
dropped and a fresh application was made 
for imperfect partition in the year 1905. 
There is nothing to show whether or not 
the predecessor-jn-title of the plaintiff, 
Dular Singh, ever got notice of this second 
application. It resulted in a separate patti 
being formed of the. defendant’s share in 
putti Nos. ‘4 and 5, tke shamelat patti 
remaining unpartitioned. The plaintiff 
instituted the present suit alleging that in 
the partition made on the second application 
of the defendant, a portion of his patit 


No. 2 was...erroneously brought into the 
defendant’s new patie. He accordingly 
claimed a declaration of his title to the 


plot and possession if he should be fonnd 
out of possession. Both the Courts agreed. 
that there was a mistake and that portion 
of the plaintiff's land was by mistake 
given to the defendant. The first two 
Courts decided in his favour. A learned 
Judge of this Court held that the suit 
was barred by the provisions of section 
233, clause (k), of the’ Land Revenue Act 
of 1901. That section provides that no 
person shall institute any suit or other 
proceeding in the Civil Court with respect 
to partition or union of mahals except as 
provided in sections 111 and 112. Sections 
Ill and 112 provide that if in partition 
proceedings in the Revenue Court questions 
of title arise, the Collector may, if he 
thinks fit, try the question himself in 
which case he is to adopt the procedure 
thereine mentioned and his decree is deemed 
the decree of the Civil Court. It seems 
to me extremely difficult to hold that the 
present suit is a suin with respect to partition 
or union of mahals.’ It is admitted that 
if the very same suib was brought by a 
person who had not received notice or by 
reason of his not being a recorded co-sharer 
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was not a party to the partition 
proceedings, his suit would not have been 
barred by section 233 (k). But it is said 
that the section is a bar to the suit if 
the plaintiff was a party to the partition 
proceedings in the Revenue Court. I have 
great difficulty in seeing how a suit is a 
snit “in respect of partition” if brought 
by one person while it is nota suit “in 
respect of partition” if brought by another. 
The suit, if brought hy a person who was 
not a party to the Revenue Court 
proceedings, affects the partition neither 
more nor less than it would if he wasa 
person who was a party to the Revenue 
Court proceedings. It would disturb or 
upset the recent partition as much and 


as little in one caseas inthe other. Thé 
section deals with suits of a particular 
nature, not with the parties to it. Ona 


has to carefully bear in mind the distinction 
between holding that the suit is a suit 
which the plaintiff cannot institute in the 
Civil Court and holding that the proceedings 
in the Revenue Court are a defence to 
the suit. If the suit is one which cannot 
be instituted, it is at once thrown oub on 
the ground tbat the Civil Court has no 
jurisdiction to hear it. It is quite a 
different matter if, after the case had been 
heard, the Court finds that the proceedings 
in the Revenue Court disclose a defence 
to the suit, for example, on the ground of 
res judicata. The facts of the present case 
seem to me to illustrate how dangerous 
it would be to hold that a suit like the 
present could not be instituted in the 
Civil Court, and in this connection I may 
remark that a party has a right to institute in 
the Civil Court any suit which he is not 
by the Legislature in clear terms prevented 
from instituting. In my opinion under the 
circumstances of the present case we are 
entitled and bound to treat the second ap- 
plication, which was made by the defend- 
ant in the year 1905, as an application for 
the partition of pattis Nos. 4 and ó alone. 
These were the only two patits which were, 
as a matter of fact, “dealt with in the 
partition. This being so, the present plaint. 
iff or his predecessor-in-title was in no way 
interested in-the mannerein which pattis 
Nos. 4and 5 were partitioned. The plaintiff s 
predecessor-in-title had: no share in patas 
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Nos. 4 and 5 and the applicant for partition 
‘had ‘no share in patti No. 2, which belonged 
to the plaintiff’s predecessor-in-title. It 
seems to me that the plaintiff was not even 
a necessary party to this second applica- 
tion in so far as it was for the partition 
‘of pa‘tis Nos. 4and 5. He would only be a 
necessary party to a partition which was 
‘for the division of the property in which 
“he was coucerned. In my opinion the 
present suit was not barred by the provisions 
“of section 233, clause (k), of the Land 
‘Revenue Act and as the findings are in 
favour of the plaintiff, I think the decree 
of the lower Appellate Court ought to be 
restored. l would allow the appeal. 


I may add one word about the case of 
. Muhammad Sadiq v. Laute Ram (2). Itseems 
‘to me that the plaintiff was there asking the 
Civil Court to partition what was part 
-and parcel of the property which could 
only. be partitioned by the Revenue 
Gourt. 


Tupari, J.—I fully agree. Partition 
“means, as pointed out in section 106 of 
_the Revenue Act, division not only of a 
mahal butalso a part of a mahal. In the 
_ present case what was actually partitioned 
_on the basis of the application of the 25th 
_of March 1905 was a part of the mahal 
in which the present plaintiff or his 
predecessor-in-title had no concern. It was 
‘immaterial to him how the land of those 
"two puttis was divided amongst the co- 
sharers therein. What seems to have 
happened is that in dividing the land of 
‘those two  pattis the Partition Court 
erroneously thought that a certain plot 
was within the boundaries of those two 
patiıs and took it into -consideration in 
the partition. Of that fact the plaintiff 
or his predecessor-in-title probably had 
‘not the slightest information at all. It 
“was only when the plaintiff's possession 
began to be disturbed that he had any 

knowledge of what had occurred. He has 
. come into Court with the present suit, 
. which in substance and in form is a simple 
` suit for possession of land on- the basis 
cof title on the allegation that certain 


. persons who had mno’ title thereto had © 


ct (2):28 A. 201.4, We N. (1901) 86. 
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trespassed on it and some had taken it into 
their possession. I believe that, as a matter 
of fact, he made no objection to the 


partition proceedings nor was it necessary | 


for him to do so. In my opinion in the 
circumstances of this case it is ‘utterly 
impossible to say that the suit.isa suit 
in respect of fhe partition of patiis Nos. 
4 and 5. It is really a suit in respect 
of the trespass committed by certain 
persons on properly to which they had 
no title whatsoever. In the course of the 
arguments attention has been called to the 


decision of this Court in Muhammad Sadiq 


v. Laute Ram (2) and great stress has been 
laid upon certain remarks to be found in the 
judgment therein. The facts of that case 
were simple. There was a partition, ~All 
the co-sharers were parties to that partition. 
The lands constitnting the mahal were 
actually divided among the co-sharers, On 
some of the lands stood some trees: The 
plaintiff in that case came forward with 
a civil suit for the partition of the trees 
on the allegation that the Revenne Court 
had not, as a matter of fact, partitioned 
the trees and moreover had no jurisdiction 
whatsoever to partition the trees. Therefore. 
he asked for division of the trees among 
the persons concerned. This Court held, 
and I think rightly, ‘that the Revenue 
Court had -jurisdiction to divide up not 
only the land but also the trees upon it| 
and that it had actually divided both the 
land and the trees. The suit was one 
which was barred by section 241 (f) of 
the old Land Revenue Act, which deprived 
the Civil Court of any jurisdiction in a 
matter relating to the distribution of 
the land among the co-sharers. In my 
opinion the case was rightly decided on 
the facts thereof and any remarks which 
are to be found, are to be read in con- 
junction with the facts and circumstances 
of that case and they are not to be taken out 
of their setting and placed apart as being 
general principles which will govern the 
facts and circumstances of every other case. 
In my opinion the decision of the Courts 
below was correct and I would allow the 
appeal, 
RaFique, J.—I am also of opinion that this 
appeal should prevail. The appeal is on 
behalf of the plaintiff and the question for 


` a > 
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decision is whether his claim is barred by 
the provisions of section 233, clause (x), of the 
United Provinces Land Revenue Act (Bêna 
*Act III of 19C1). In order to determine the 
question it is necessary to recite some of 
the facts which are either admitted or 
proved. It appears that as long ago as 
1875 a partition took place through the 
Revenue Court between the co-sharars of 
the mahal, under which it was divided into 
several patitis one of which, patti No. 9, was 
known as patti shanilat. Patti No. 2 was 
awarded toone Dalar Singh, the predecessor- 
in-title of the plaintiff, and pats Nos. 4: 
and 5 were allotted to Daljit Singh, defend- 
ant, and to some others. 
Singh applied for separation of his share 
out of patizs Nos. 4 and 5 as also ont of 
the shamilat patti No. 9 by perfect parti- 
tion. On the application of Daljit Singh 
notices were issued to all the co-sharers 
of the patits in the mahal. The Assistant 
Collector, however, declined to make a perfect 
partition expressing an opinion that he 
would, if so desired, allow an imperfect 
` partition. Thereupcn Daljit Singh presented 
a fresh application asking for tle separation 
“of his share .by an imperfect partition. 
The Assistant Collector, in the course of 
separating the share of Daljit Singh ont 
of pattis Nos. 4 and 5, somehow iveluded 
a portion of the land belonging to patti 
No. 2, thatis, of Dular Singh. The plaint- 
iff, who is the purchaser of Dular Singh’s 
rights in patti No, 2, instituted the suit 
out of which this appeal has arisen for a 
declaration that the said portion of land, 
taken out of patti No. 2 and included in 
the putti of Daljit Singk by mistake during 
the proceedings of imperfect partition in 
1905, belonged to him and that, in case 
he was found out of pessession, a decree 
for possession should be granted to him. 


The first two Courts found that the land 

. in suit formed part of patit No. 2 and 
decreed the claim. On appeal a learned 

Judge of this Court held that, though the 

land in suit was a part of patti No. 2, 

the plaintiff, could not maintain the present 

suit in view of the provisions of section 

233, clause (k), of the United Provinces 

Land Revenue Act, and accordingly reversed 

the decrees cf the lower Courts. The plaint- 
iff has preferred thig Letters Patent Appeal 
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and contends that section 233, 


hand the 


In 1905 Daljit 


“af the partition of the 


(1936 


clause (fk), 
does not govern his case. On the other 
respohdents rely on the said 
sectionand the Fall Bench case of Mukammad 
Sadiq vy. Laute Ram (2). They con- 
tend that under the Revenue Act no person 
shall institute any suit or other proceeding 
in the Civil Court with respect to partition 
or union of  mahals except as provided in 
sections 111 and 112” of the Act. Dalar 
Singh, the predecessor-in-title of the plaintiff, 
should have raised the question, now raised, 
during the proceedings of the imperfect 
partition in 1903, or in any case he could 
have done so. lIe having failed to do so 
no civil suit lies. I dn not think that the 
contention for the respondents is correct. 
The partition or union of mahals referred 
to in clause (k) of section 233 means the 
partition or union of those mahals in respect 
of which partition or union is sought, and 
not any other. The prohibition, therefore, 
governs the case of those mahals only in 
respect of which partition or union is asked 
for and made. It could not apply to other 
mahats which were not the subject of parti- 
tion or union. If the construction of the 
section in question contended for on behalf 
of the respondents were correct, the pro- 
prietors of a village, some portion of whose 
land had been inelnded by mistake or 
error during the partition of an. adjacent 
mahal, would have no remedy at all. It 
may be said for the responderts that the 
proprietors of the village could bring a civil 
suit on the ground that they had no notice 
adjacent mahal, 
But the obvious reply would be that under 
the law no notice was required to be given 
to them and partition once made and no 
objection taken duriug the partitian pro- 
ceedings no civil sait could be entertained, 
However, in the present case ib has been 
found by tbe lower Courts that no netice 
was given to Dular Singh of the second 
application of Daljit Singh asking for im- 
perfect partition. In my opinion even if a 
notice had been issued to Dular Singh, he 
might very well have kept away thinking 
that he was not concerned with the parti- 
tion of pattis Nos. 4 and 5 in: which He 
had no share.. Besides it ig doubtful whe- 
ther the provisions of section 233, clause 
(k), of Act III of 1901 ‘would apply- to ' 
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‘proceedings in an imperfect partitior, Jn 
the case of Arisha Begam v. Abdulla Khan (3), 
it was held that the omission toraise the 
question of title by a party, to an imperfect 
partition did not preclude him from suing 
‘afterwards inthe Civil Court to establish 
his title. In another case, namely, that of 
Kishen Prasad v. Kadher Mal (4), it was 
held that if at a perfect partition of a 
mahal the land of another mahal was taken 
by mistake and divided and no objec- 
tion was taken by the co-sharers of the 
latter mahal, they were not debarred from 
suing in the Civil Court to establish their 
title. 

It is true that both these cases were decided 
under the former Act (XIX of 1873) but the 
provisions of that Act asto the exclusion 
of the jurisdiction of the Civil Court were 
similar to those in the present Act (III 
of 1901). Itmay, however, be argued that 
the said cases were decided before the Full 
Bench case of Muhammad Sadiq v. Laule 
Ram (2) and hence may be taken to have 
been overruled. The reply is that the points 
raised in the former cases were not raised 
and decided inthe Full Bench case. Besides 
tthe facts of the latter case were quite 
different from those reported inthe Allahabad 
Weekly Notes for 1899 and 1900 and from the 
present case. The facts of the Full Bench 
ease were that Muhammad Sadiq, Dewan 
Mal and some others were co-sharers ina 
certain village. An application was made 
by some of the co-sharers, in which Dewan 
Mal did not join, for perfect partition, and 
notices were ‘issued to all the co-sharers 
including Dewan Mal. He made no objec- 
tion in time. The Assistant Collector made 
the partition in the course of which he 
divided the groves also. The share of 
Dewan Mal was sold in execution of a 
decree and purchased by Laute Ram. The 
latter brought a suit in the Civil Court 
for a declaration of his title tothe groves 
‘on the allegation that they belonged ex- 
clusively to Dewan Mal and that the 
Revenue Court could partition the land 
but not the trees. It was held that the 
suit of Lante Ram could nct be entertained 
_by a Civil Court in view of the provisions 


~ 


| (8) AL WL. ia 190. 
(4) A. W. N. (1960) 11. 
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of section 241, clause (f), Act XIX of 1873., 


The case of Laute Ramis clearly distin- 
guishable from the present case on three 
grounds, namely, first, there was in that case 
a perfect partition, secondly, property 
included in the village sought to be par- 
titioned was divided and no property outside 
the village was taken and divided and 
thirdly, the Revenne Court could divide 
also the groves situate in the village. 
Muhammad Sadiq’s case (2) is, therefore, not 
in point and does not help the respond- 
ents. The case of Dharam Singh v. Ram 
Dial Singh (5) is in point and supports the 
view of the law I “have taken. In my 
judgment the provisions of section 238,clause 
(k), of Act III of 1901 do not govern the 
present case. . 

By tae Covrt.+-The order of the Court 
is that the decree of the learned Judge of 
this Court is set asideand tle decree of the 
lower Appellate Court is restored with costs 
in all Courts, including in this Court fees on 
the higher scale. 


Appeal allowed. 
“(5) 25 Ind. Cas. 177; 12 A. L, J. 1126. 





ALLAHABAD HIGH COURT. 
First Civit Appear No. 275 or 1914. 
January 29, 1916. 

_ Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr: Justize Tudball. 
MAHADEO PRASAD AND OTHERS— 
DEFENDANTS—A PPELLANTS 
LENSUS 


JAGAR DEO GIR—-PLAINTIFF, AND OTHERS—~ 


DFFENI ANTS — RESPONDENTS. 
- Pre-emption-—Wajib-ul-arz—Plaintiff owner 
vevenue-jree area—Sale of 16-annw mahal—Plaintiff 
having no share in latter, if co-sharer. 

A certain area of land inthe disputed village was 
held rent-free up to the year 1840 by the predecessors- 
m-litle of the plaintiff. In that year, the Govern- 
ment resumed the mugfi and assessed it to revenue, 
The plawhtiff, a Goshain, had no share inthe lands 
which constituted the 1J6-anna mahal nor did he 
enjoy any part of tho income derived therefrom. 
The vendors, Mallahs by caste, had no right, title 
or interest in the land of the resumed minah. “There 
was but one engagement for the payment of revenue 
and that by the owners of the mahal only. In the 
list of the co-sharers mentioned in the a cajib- 
ul-arz, itho owner of the resumed muaf was not 
included nor was the wajib-ul-arz signed by the 
latter: 

Held, that the plaintiff pre-emptor had no com. 
munity of interest, was nota co-sharer with the 
yendors and was not one of those to whom the 

z e 


ofa 


* 


° custom gave a right of pre-emption. 
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[p. 29, col. 2; p. 
80, col. £. 

Kallian Mal v, Madan Mohan, 17 A. 447; A. W. N. 
(895) 98; Narain Das vy. Ram ‘Saran Das, 20 A. 419; 
A.W. N. (1898) 94; Raghunath Prasad v. Kanhaya 
Lal, A. W. N. (1¢02) 68; Ahmad Ali v. Najam-wn-nisa, 
2A. L. J. 145; Battu “Lal v. Bhola Nath, 19 Ind. Cas. 


~ 149, approved. 


Inayat Husain v. Amin-ud-din Ahmad, A. W. N. 
(1888) 182: Niamat Ali v. Asmat Bibi, 7 A. 626; 
A. W. N. (1885) 188; Safdar Ali v.. Dost Muhammad, 
12 A. 426; A. W. N. (1890) 117; Narain Prasad v. 


Munna Lal, 5 A. L. J. 802; 30 A. 829; A. W. N. (1908) ` 


142, distinguished. 
Lalta Prasad v. Lalta Prasad, A. W. N. (1881) 
165, not followed. 


First appeal from the decision of the 
Subordinate Judge, Ghazipur, dated the 24th 
June 1914, 


FACTS.—The village in dispute was 
assessed to Government revenue in 1790 at 
Rs. 630-9-9. One Khandhai Gir, the plaintiff’s 
predecessor-in-title, held a certain area 
revenue-free, but about the year 1840 it 
was resumed and assessed to Government 
revenue at Rs. 88. In 1882-83, a separate 
kh wat was drawn up for the resumed muofi. 
In 1840, the owners of the 16-anna mahal 
were Mallahs, while the owner of the muaft 
was of a different caste. There was but 
one engagement for the payment of revenue 
by the owners of the mahal only and not 
by the holder of the muafi. In the wajib- 
ul-arz the owner of the muaf was not in- 
cluded among the list of share-holders nor 
was it signed by the former. The muafi- 
holder had a separate khewat allotted to 
him at the revision of records which he alone 
signed. The owners of the mahal having sold 
it to defendants, the plaintiff-muafi-holder 
brought a pre-emption suit which was decreed 
by the lower Court. The vendees appealed 
to the High Court. 

Mr. Gulzari Lal (with him the Hon'ble 
Dr. Sundar Lal and Mr. Bakshmi Narain), 
for the Appellants.—The plaintif, has not 
been able to prove the particular custom 
which he setup. He is the holder of a 
resumed muafi. No doubt the owners of the 
16-anna mahal are responsible for the pay- 
ment of the Government revenue in respect 


of the muaji also; but the muafi-holder is not 
‘Hable to pay the revenue due from the co- 


sharers of the mahul. It follows, therefore, 

that there is no community of interest bet- 

ween the two. The two wagil-ul-araiz cer- 

tainly record a custom of pre-emption; but 
2. 
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that'eustom is confined to the co-sharers ‘of 
the 16-anna mahal with which the plaintiff 
has no concern, | 

He relied on Kalian Mal v. Madan Mohan 
(1), Dalganjan Singh v. Kalka Singh (2), 
Narain Das v. Ram Saran Das (3), Raghunath 
Prasad v. Kanhaya Lal (4), Ahmad Ali v. 
Najama-un-nisa (5) and Battu Lal v. RBhola 
Nath (6). 

The Hon’ble Dr. Tej Bahadur Sapru (with 
him Dr, Surendra Nath Sen and Messrs. 
Harnandan Prosad and Igbal Ahmad), for the 
Respondents.—The real question is whether 
the plaintiff is a co-sharer in the mahal or 
not. Tt is indisputable that there is joint 
responsibility for the payment of Government 
revenue. The resumed muafi is‘part and 
parcel ofthe mahal. There is no separate 
mahal forthe muafi. It follows, therefore, 
that there is community of interest between 
the holder of the muaf and the other co- 
sharers. I rely on Inayat Husain vy. Amin- 
uddin Ahmad (7), Niamat Ali v. Asmat Bibi 
(8), Narain Prasad v. Munna Lal 9) and 
Lalta Prasad v. Lalta Prasad (10). 

Mr. Gulzart Lal was not heard in reply. 

JUDGMENT.—This is a defendant; 
vendee’s appeal arising out of a pre- -emption 
suit based on village custom, which has been 
decreed by the Court below. The last four 
pleas in the memorandum of appeal have 
not been pressed. The first three grounds of 
appeal raise only one question, viz., whether 
under the custom of pre-emption prevailing in 
the village of Amwa Singh, the plaintiff has 
any right at all to pre-empt the property in 
suit. 

The custom on the point of pre- sanction 
was not stated in the plaint. The plaintiff 
in paragraph 1 thereof alleged that he 
and the defendants 2nd party were co-sharers 
in the village, that a custom prevailed in the 
village, that the vendees were strangers and 
that as against them the plai:tift bad a 
right of pre-emption under the wajib-ul- 
orth) 17 A. 447; A. W. N. (1898) 98. 

(2) 22A. l; A. W. N. (1899)-111. 


(3) 20 A. 419; A. W. N. (1598) 94. 
N. (1902) 68. 


VK. (1888) 182. 


18) 7 A. 626; A. W. N. (1884) 183. e 
(9) 5 A. L. J. 302; 30 A. 329; A. W. N. 5. (1908) 142. 
(10) A. W.N. (1881) 165, ; 
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The plea taken before us by the vendees is 
that in the circumstances of this village the 
plaintiff is not a co-sharer with the vendors 
and is not entitled under the custom to pre- 
empt. Admittedly in the village of Amwa 
Singh, there is only one 16-anna mahul in 
which the plaintiff has “no” share whatsoever. 
The vendors are the owners of the whole 
mahal and have by their sale-deed transferred 
to the vendees the “whole” of it. In short 
the vendors had no co-sharer with them, a 
fact of very great importance as we shall 
shortly show. 

There is, however, in the village a certain 

area of land which up to 1840 was held by the 
predecessors-in-title of the plaintiff free of 
revenue. 

In 1840 or shortly before, Government 
resumed the muafi or revenue-free grant, 
assessed it to revenue and the holder thereof 
paid that revenue and still pays it direct to 
Government. 

This area measures 59 bighas 11 biswas 9 
dhurs, and its revenue is Rs. 67-2 plus 14 
annas cesses. 


The area of the lé-anna mahal is -842 
wighas 10 biswas and one dhur and its total 
revenue Rs. 643-9-9. The plaintiff is a 
Goshain. The vendors who owned the 16- 
anna mahal are Mallahs by caste. The 
village is in the Ghazipur District where the 
Permanent Settlement isin force. Itis an 
-admitted fact that the plaintiff has no share 
in-the lands which constitute the 16-anna 
mahal nor does he enjoy any part of the 
income derived therefrom. In the same way 
‘the vendors had no right, title or interest in 
the land of the resumed muafi. 


Prima facie, therefore, the plaintiff was 
‘not a sharer much less a co-sharer with the 
vendors in anything, but on his behalfit is 
urged that he and the -vendors were all 
jointly liable for the revenue of the whole 
village (2.e., both the mahal and the resumed 
muafi) and that he is in this way a co-sharer 
in the village and, therefore, under the custom 
“entitled to pre-empt. It is, therefore, necessary 
“to examine the history of the village and 
"also the evidence put forward to prove the 
“custom, The village is situated in the 
*“Ghazipur District and is permanently settled. 
A reference» tothe wajib-ul-arz of 1840 will 
‘show’ (in the preamble) that the | _Tevenue 
gt hé mêhal ‘was “pernianently “fixed at 
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Rs. 630-9-9 in the year 1197 Fasli (1789- ` ° 
1790 A.D.) ` > 


That same preamble andclause 7 show that 


- Khandai Gir, the plaintiff’s predecessor in-title, 


had, until1840 A.D., held a certain area reye- 
nue-free but that it had just before 1840 been 
resumed by Government and a revenue of 
Rs. 88 fixed upon it. . (The correct figures as 
per khewat are Rs. 87-2 plus 14 annas for road- 
cess.) The same document shows that in 
1840 certain lands within the mahal were 
held as gagirs by certain persons, and the 
khewat of 1290 Fasli (1882-1883) shows 
that an additional sum of Rs. 18 had been 
added to the revenue of the mahal in respect 
to those jagivs, so that the revenue of the 
mahal in 1882-1883 was recorded as 
Rs. 630-9-9 plus Rs. 13 for the jagir, total 
Rs. 643-9-9, 

It will also be seen that in 1882-1883 a 
separate khewat called a supplementary khewat 
was drawn up for the resumed milak land, t.e., 
the resumed muaf. 

Furthermore in 1248 Fasli (1841) a 
separate (vide 9A)  pattidari statement 
(or khewat) was drawn up for this land 
showing Khandai Giras the lambardar thereof 
and the Government demands as Rs. 88 


- (revenue Rs. 87-2 plus road-cess 14 annas.) 


In 1840 also, the owners of the 16-anna 
mahal were not of the same caste as the 
owner of the resumed muafi. It is thus 


clear that when the Permanent Settlement. 


was made, there was one mahal assessed to 
revenue and a certain area outside that 
mahal not assessed to revenue, though liable 
for revenne. , 

The mahal and this area were owned by 
separate bodies of persons. There was but 
one engagement for the payment of revenue 
and that by the owners of the mahal only. 
In the year 184) there was no new Seitle- 
ment. It could anly have been a revision 
of records as the Settlement was permanent. 


But a warrb-ul- arz was drawn up. The 
preamble begins “We (here follow the 
names of the co- -sharers) zemindars and 
share-holders of Mauza Amwa* Singh do 
declare as follows.” It will be noted that 
this list of share-holders dós “not” include 
Khandai Gir, the owner of the resumed 
muofi. He is not to be confounded with 
Khandaiys Rai. The declarants then state 
that the jama of this mahal was permanently 


. has 


appointment of a new lambardar 


‘Khandai Gir. 
“sets out the custom of pre-emption and it 


2G 


i © 
MAHADEO PRASAD V. JAGAR DEO GIP, 


, fixed at Rs. 630-9-9 in the Settlement of 1197 
Fasli and the jama of the land of Khandai Gir 
“now” been fixed at Rs. 88 and that they 
voluntarily execute the wajrb-wl-arz agree- 
ment and that they will be bound by the 
conditions entered therein. 

In clause 1 they say “We pay the Govern- 
ment revenue and are in possession,” 

In clause 7 they stated “Khandai Gir has 
muaft land which has been resumed and has 
recently been settled at a gama of Rs. 85, 
We shall take that jama also and shall pay 
it ‘along with ourjama,’” 

In clause 10, they say “Should any of 
‘as’ wish totransferehis share in whole or 


-in part by sale or mortgage he should inform 


his co-sharers of the village and sell the share 
to them for a price. If they refuse to take 
it or pay the proper price he is at liberty to 
make a sale ormortgage toany person he likes, 
Should he transfer his share to a stranger 


without informing the co-sharers of the village, 
‘the’ sale shall not be held to be valid.” 


In paragraph 11 they say “We shall always 
remain in possession according to the details 
of shares given at the foot.” 

In paragraph 12 they say in respect to the 
“another 
person shall be appointed as lambardar accord- 
ing to the opinion of the majority of ws? 

In paragraph 13 theysay ` “We make collec- 
tions from every tenant in respect of our res- 
pective shares according to the pafwari’s 


- rent roll.” 


After paragraph 16 follow the 
the shares” 


“details of 
mentioned in paragraph Il, 


‘These details include only the shares which 


go to make up the 16-anna mahal and do not 
include the muaf lands of Khandai Gir. 

The wajib-ul-arz is signed by or on behalf 
of the co-sharers ofthe mahal and not by 
Clause 10 is the clause which 


distinctly confines the custom to the ce-parce- 


‘nary body of the 16-anna mahal and does 


not extend it so as to: include the owner of 
the resumed muaf. 

Tt will also ke seen that Khandai Gir had a 
separate kkewat or pattidari statement allotted 
to him at this revision of records, which he 
alone signed, wide Exhibit Nat page 9 
of the appellant’s book. Itisclear that his 
liability for the revenue of his Jand was 
entirely separate. He held it under a sepa- 
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rate agreement with Government made some 
51 years after the agreement of the Permanent 
Settlement. All that the co-sharers of the 
1§-anna mahal agreed with Government to 
do in respect thereto was to collect it 
from him and pay ib into the treasury 
along with cur jama, 14, e, along with their 
own revenue. 

A mahal means one of four things as 
laid down in the definition in section 4, 
clause (4), of the Land Revenue Act. We 
need not consider sub-clauses (b), (c) and (d) 
as we are not now .concerned with them 
in this case. Sub-clause (a) gives the 
and we see that a 
mahal means any local area held under a 
separate engagement for the payment of 
land revenue provided that (1) if such 
area consists ofa single village or portion 
of a village, a separate Record of Rights 
has been framed ‘for such village or 
portion. In the case now before us the 
village consisted of one mahal plus a bit 
of resumed muaf land held under a 
separate agreement for the ‘payment of 
its , revenue. The mahal had a separate 
Record of Rights and the co-sharers dig 
not take upon themselves any responsibility 
for the revenue of the resumed - muaf. 
They agreed to collect it on behalf of 


Government and to pay it into the 
treasury when they paid theirown. Section 
141 of the Revenue Act says: “In the 


care of every mahal the revenue assessed 
therecn shall ke the first charge on the 
entire mahal and on the rents, profits or 
produce thereof;” and section }42 says “All 
the proprietors of a mahal are jointly and ` 
severally responsible to Government for 
the revenue for the time being assessed 
thereon.” 

16 is, therefore, clear that in this village 
of Amwea Singh, the co-sharers of the 14- 
anna mahal (and that mahal itself) were 
resporsible for the revenue assessed thereon 
and were in no way responsible for the 
revenue of the resumed mzafi, in which 
they had no right, title or interest, which 
was held by Khandai Gir under a separate 
engagement and which was not liable in 


any way for the revenue of the 16-anna 
mahal. 


It is of no‘avail to say that the 


resumed muaf did not constitute a mahal 
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in itself. We are not so sure. that it 
did not do so, but even if it did not, 
that fact did not render the 16-anna 
mahal and its proprietors responsible for 
its revenue. There are many such plots 
in these provinces. Sach was the state 
of affairs at the time when this muafi 
was resumed by Government. 

We next come to the wajzb-ul-arz drawn up 
at the next revision cf records in 1290 Fash 
(1882-1883, A. D.). 

The first thing to be noticed is that by 
that time both the 16-anna mahal and 
the resumed muafi had changed hands, 

The rats who held the former had 
been replaced by two Mallahs, Baijnath, 
son of Katwaru, and Mahadeo, son of 
Bachchu Lal, both of Ghazipur town. They 
each owned a half of the mahal (vide 


khewat at page 11 of the appellants’ 
book). The revenue of the mahal was 
Rs. 648-9-9 being the original sum of 


Rs. 630-9-9 plus Rs. 13, assessed on the old 
jagir lands of the mahal, 


The resumed muaf had gone to one 
Alam, a Ranki by sect, anda Musalman. 
Moreover, he had mortgaged it to other 
Musalmans who were in actual possession. 
Strangers had thus come in and replaced 
the old owners. We see that at the 
present moment the resumed muafi has 
gone back to a Goshain, the plaintiff, 
and the Mallahs have now sold their 16- 
anna mahal to some Mahajans, the present 
appellants. 


At this revision of records two separate 
khewats were drawn up (l) one which 
is headed the khewat of Mauza Amwa 
Singh for 1290 Fasli ‘vide 11A) and which 
relates only to the 16-anna mahal, and 
(2) one which is headed ‘Supplement to 
the khewat in respect to the resumed 
milak lands in Mauza Amwa Singh.” The 
former is signed by Baijnath one of the 
two co-sharers and there is appended to it 
a note, signed by the Deputy Collector 
and other officials, which ran as follows:— 
“Baijnath, zemindar, verified this khewat 
to-day for himself and for the cther co-sharers 
as mukhtar.” 

The Jatter (supplementary khewat) was 
not sigre but bears a -note signed by the 
Deputy Collector “To-day Bahullah having 
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appeared as a mukhtar on bebalf of Alam,- 
holder of the resumed land, and of Abdus 
Samad,. admitted this khewat to be 
correct,” 

There were no fresh engagements taken 
for the payment of the revenue. The 
Permanent Settlement prevented that, but 
a new wajzb-ul-arz was drawn up. It was 
divided into chapters. ° 

Chapter I is headed “Customs of the 
mahal and the nature of the property.” 

Paragraph .1 sets forth that the village 
is in the form of zemindar? tenure and all 
the proprietors are in proprietary possession 
and occupation of thetrerespective shares. 


This clearly did not relate to the 
resumed muaf, which did not constitute a 
share and moreover was in the occupation 
and possession of a mortgagee. 

Paragraph-2 runs thus “The lambardar 
deposits the Government dues (jama) in the 
Government Treasury from the income of the 
mahal in the following instalments; and the 
jama of the resumed muaf land is deposited 
by the muafidur himself, who obtains the 


revenue receipt in the name of the 
lambardar, inasmuch as the lambardar 
is under all circumstances liable for 


payment of the jama and is held Hable 
in case the revenue falls into arrears.” 
It will be noticed that the jama of the 
mahal is to be paid out of the income of 
the mahal and that it is clearly 
distinguished from the juma of the 
resumed muaf which has to be paid by 
the muafidar himself, though he takes a 
receipt in the name of the lambardar. It 
will be remembered that in the former 
wajit-ul-arz the zamindars-co-sharers agreed 
with Government to recover the revenue 
of the resumed muafi from the holder 
thereof andeto pay it into the treasury 
with their own.revenue. The only change 
introduced in this year was that in future 
the muafidar was to pay his own revenue 
direct to Government. 


Chapter II is headed “The richts of 


+, 
the co-sharers inier se baseg on custom 
or agreements.” 
An examination of the whole of this 


chapter will show that its contents relate 
an toto to the rights of the owners of the 
l6-anna mahal and in no way refer to 


. post 


28 


e 
MAHADEO PRASAD V. JAGAR DEO GIR, 


. * the rights of either inferior proprietors or 


*the owner of ‘the ‘resumed muafi. -‘ For 
these latter persons, a separate Chapter 
No. 3 was reserved headed “Rights of 
persons in possession” t.e., Hukuk-1-Kabizan, 

The reason of this separation is obvious 
when we examine section 62 of Act XIX 
of 1873, the Revenue Act which was then 
in force in these provinces. It directed 
the Settlement Officer to frame for each 
mahal a record containing a list of— 

(a) All the co-sharers. 

(b) All other persons occupying any 
portion of the land therein or who are in 
possession of any herjtable and transferable 
interest in such land or receiving rent in 
respect thereof. 

(c) The nature and extent of, ‘the 
interest held therein by each of such 
co-sharers and other persons. 

(d) All persons holding land free of 
rent or revenue Iree, 


It will be noticed that the body of 
co-sharers is a distinct and separate body 
from that of those persons who hold land 
. revenue free, etc. The latter are not co- 
sharers in the mahal. 


Throughaut Chapter II it is stated that 
the proprietors of the mahal are joint in 
food and that their income is jointly en- 
joyed by them (vide paragraphs 1 and 7). 
The owners of the 1]16-anna mahal were 
Hindus and joint. The owner of the 
resumed muaf was a Musalman and, 
therefore, clearly coes not come within the 
term “proprietor” used in this Chapter. 


In paragraph 2 16 is stated that the 
of lambardar if it falls vacant is 
filled by a nominee of the sharers of the 
mahal. In paragraph 11 it is stated that muaf 
grants are made and resumed by | the 
proprietors of the mahal, “and then in 
paragraph 13 it is laid down as follaws:— 
“The custom as to the right of pre-emption 
is this:—When aco-sharer wants to transfer 
his property he at first transfers it to 
his near relation and afterwards to his 
distant relatives from among the co-sharers 
of the village. If these persons refuse to 
take it, then other sharers in the village who 
are not relatives are entitled to take the 
“property.” The custom sets forth a right 
of the co-sharers inter se, as the heading 
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of the Chapter shows and it does not 
state it as a right also of the owner 
of the muafi. His rights are stated in 
Chapter IIT, paragraph 2. 

Chapter IV relating to the rights .of 
tenants concludes the wajtb-ul-arz. 

To sum up briefly, the custom according 
to the entry in both wajib-ul-araiz was 
clearly a custom existing among the co- 
sharers in the 16-anna mahal with which 


| the owner of the resumed muafi had no 


concern. In the .document of 1840 
the custom was clearly thus stated, 
the resumed muafieholder not even 


dictating or signing the document. 
In that of 1882, his signature appears 
but his rights are separately treated from 


those of the owners of the 16-anna mahal, © 


and not in the chapter in which the 
custom of pre-emption is mentioned, 


In both these years there was a separate 


khewat for each of these two sets of 
proprietors. The 16-anna mahal was held 
under one engagement for the payment 


of revenue made at the time of the Permanent 
Settlement. l 

The resumed muafı was held under an 
entirely separate engagement made at the 


time of resumption in 1840 or shortly 
before. It is, therefore, clear that the 
owners of the mahal and the manal 


itself with its rents, profits and produce 
are in no way responsible to Government 
under sections 141 and 142 of the Revenue 
Act (IIL of 1901) for the revenue of the 
resumed muafi, even though the lambardar 
of the mahal may have agreed with 
Government in 1840 to ` collect the 
revenue of the latter from the owner 
thereof and pay it into the treasury with his 
own. That agreement came to an end 
in 1882 when it was agreed that the 
resumed muafi-holder was to pay it himself 
direct to Government. . 

There is, therefore, no right common to 
the owners of the mahal and the resumed 
muah, The owners of the one have no 
right orinterest in the other or its rents, 
profits or produce, nor do they share in 
the responsibility for the revenue of the 
other. They are not co-sharers in any 
sense of the word. The object of the 
custom of pre-emption in villages has 
frequently been stated to be the prevention 
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of the entry into the co-parcenary body 
of an outsider. If we leave out of 
consideration some rare and unusual customs 
(which at times give the right to certain 
persons, by reason of blood relationship or 
otherwise who have no share), it is clear 
that he who seeks to prevent this must 
himself be a member of that co-parcenary 
-body. In this class of cases this Court 
has repeatedly laid emphasis on the necessity 
for the pre-emptor proving that he is a 
co-sharer, in either profits or the liability 
for revenue, with the vendor, vide Dalganjan 
Singh v. Kalka Singh (2) and Ganga Singh 
vy. Chedi Lal (11), in the latter of which the 
former is quoted, discussed and approved. _ 

In the present case the plaintiff pre- 
emptor is clearly not a co-sharer with the 
vendors at all, there being no right 
or liability common to both. 

The position of the owner of a resumed 
muaft in regard to pre-emption has frequently 
been the subject of decision in this Court 
and those decisions have been practically 
uniform. ‘In Kallian Mal v. Madan Mohan 
(1), it was held that the owner of a 
resumed muaf was not a co-sharer in 
the village within the meaning of the 
wajub- ul-arz, 

‘This was ‘quoted and followed with 
oo in Narain Das v. Ram Saran Das 
3). | 

The same view was taken in Raghunath 


Prasad v. Kanhaya Lal (4) and Ahmad Ali` 


_v. Najama-un-nisa (5) and in Battu Lal v 
Bhola Nath (6). 


On behalf of the respondent our attention 
has been called to four reported decisions re- 
ported as Inayat Husain v. Aminuddin Ahmad 
(7), Niamat Ali v. Asmat Bibi \8) and Safdar 
Ali v. Dost Muhammad (12) and Narain 
Prasad v. Munna Lat (9). 

ln the first three of these cases there 
was no question whatever of the position 
of the owner of resumed muaf., 


In the first of these cases the pre-emptor, . 


Tara .Chand, was the owner of certain 
plots, which were part and parcel of the 
actual patti, 
been reduced because these plots had been 


(11) 12 ind Cas. 98; 33 A. 605; 8 A. L, J. 996. 
, 02) 12 A. 426; A. W. N. (1890) 117. 
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the revenue of which . had 


` ` 96 


planted as groves, but they . being part, 


of the makal were responsible to Government 
for the revenue ofthe mahal, 

In the second of these cases the plot 
exchanged was similarly an integral part of 
the mahal. 

In the third the defendant-vendee was 
held to be a co-sharer because be was 
the actual owner of certain plotsall duly 
assessed to revenue and actually part of 
the mahal, for the whole revenue of which 
they stood charged. These cases are, there- 
fore, not in point. In the case reported as 
Narain Prasad v. Munna Lal (9), the 
property sold was pårt of aresumed muaf 
and the plaintiff-pre-emptor was aco-sharer 
in ‘that resumed muafi while the ane was 
a co-sharer in another one, 

The custom as laid in the wajtb- ul-arz 
in that case was: “if from among the 
malikan deh, any co-sharer wishes to sell 
his property (hakiyat) he will first sell 
the same to a co-sharer in the property 
(sharik hakiyat) and in case the latter 
refuse to purchase, then to any one he 
likes.” 


It was held that resumed muaf was 
‘hakiyat’ and the owner of resumed muafi was 
a malik or owner. In the circumstances of that 
village and custom the decision may have 
been perfectly correct. The plaintiff was 
actually a co-sharer in the property part of 
which had been sold. The judgment does 
not set forth the constitution of the village. 


` Jt quotes with approval the decision in 


Lalta Prasad y. Lalita Prasad (10). In this 
latter case it was held that the words 
“in the zemindart” occirring in the wanib- 
ul-arz were used only to limit the qualitica- 
tionof a brother by blood ard not to 
circumscribe the area in the mauza to be 
governed by” the clause in the wajztb-ul-arz 
relatjng to the “right of pre-emption. The 
report does not give the whole judgment 
but the case appears somewhat in favour 
of the respondent’s contention. It is, however, 
not in accordance with the long line of 
deéisions all the other way from 1895 up 
to-the present time and the question of 
co- -ownership was not considered. “In our 
opinion, ‘the plaintiff pre-emptor in the 
present case had no community of interest, 
was not a co-sharer with vendors and 
was not one of those to. whom the gustom 
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as proved gave a right of pre-emption. 


The decision of the Court below on this 
point was wrong. 

It was necessary for the plaintiff to prove 
not only that some custom prevailed. He 
had to prove a custom which gave him a 
right to pre-empt the property in suit. Any 
evidence given in the case was as to a 
custom between co-sharers. The plaintiff 
as we have shown was nota co-sharer with 
the vendors. He has failed to prove the 
existence of a custom which gives him a 
right of pre-emption as against the 
vendees. 


We, therefore, allow this appeal, set aside 
the decree of the Court below and dismiss 
the suit witk costs in both Courts. Costs in 
this Court will include fees on the higher 
scale. 


Appeal allowed. 


ALLAHABAD HIGH COURT. 
Civit Revision Petrrton No. 62 or 1915. 
February 1, 1916. 
Present:—Mr, Justice Piggott and 
Mr. Justice Walsh. 

DURGA BAKSH SINGH AND otHERS— 
APPLICANTS , 
versus 


FATEH BAHADUR SINGH— 


RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 115, Sch. LI, 
Para, 16—Rejection of application for adjournment, 
mo reasons assigned for — Material irregulatity. 

Certain objections were filed within the time 
allowed in regard to an arbitration award amd on 
the date fixed for hearing the objector filed an 
application for adjournment to enable him to 
produce evidence. The Court rejected the applica- 
tion for adjournment without giving any reasons 
and passed a decree in terms of the award on the 
ground that the objector had produced no evidence: 

Held, per Walsh, J. (Piggott, J., dwbitante), that this 
was a material irregularity within the meaning of 
section 115, Civil Procedure Code. [p.31, col. 2.] 

Practice in English Courts discussed. 


Civil revision against the order of the 
Subordinate Judge, Cawnpore, dated the 
22nd--December 1914. 
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Mr. Uma Shanker Bajpai, for the Appli- 
cants. 


Mr. A. P. Dube, for the Respondents. 


JUDGMENT. 
Watsu, J.—In this case I have no doubt 
in my own mind as to what is the proper 
course for this Court to take. It is an 


application for revision of an order of the 


Court below, dated the 22nd December 1914, 
passing a decree inthe terms of a certain 
award under paragraph 16 of the 2nd 
Schedule to the Code of Civil Procedure. 
To an award of this kind the law has 
given, for reasons which may be good or 
bad but which do notconcern us, a right 
to either party to object. The award was 
filed in this particular case after some 
further time had been given on the llth 
of December 1514. Notice was then given 
to the Vakil for the applicant that objections 
could be filed within ten days (the usual 
time) and that hearing of the objections 
would take place on the following day 
after the expiration of the ten days; that 
is, on the 22nd of December. That in my 
opinion gave the partyaright; if he saw 
fit, to object to the award on any of the 
grounds under paragraph 15 of the 2nd 
Schedule. He did in fact file objections 
to the award, which althongh not artistic 
in form included in substance at any rate an 
attack on the arbitrator on the ground of 
misconduct. This was a ground under para- 
graph 15. It, therefore, followed that the 
Court could not pass a decree withont hear- 
ing the objector. On the day fixed for the 
hearing the applicant appeared but was 
not ready with his evidence. About that 
there can be no possible doubt whatever, 
because he filed a long application ask- 
ing the Court to grant him an adjourn- 
ment for the purpose of enabling him to 
produce his evidence. Whether he had 
had ample time to get his evidence but 
had failed, whether there was some evidence 


, there, such as the arbitrator himself who 


might have been put into the witness-box 
and examined as a preliminary to his 
or whether if was a dishonest. 
1 have 
no means of knowing. It is suggested by 
the respondents’ Advocate that it was a 
dishonest application. It may have been 
so; but l cannot for myself tind “facts 
e 
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without materials upon which to base my 
decision. I, therefore, have to look at the 
judgment of the Court below. So far as 
the application for adjournment is concerned 
there is an order to be found in the order 
sheet showing that the learned Judge 
rejected it for reasons given in the judg- 
ment. I have looked at the judgment and 
it is right to say that the language of 
the judgment rather indicates that the 
learned Judge ‘had in his mind some 
suspicion with regard to the application 
and with regard to the solidity of the 
grounds upon which it was based. He, 
however, unfortunately fails to deal with 
the adjournment atall. He gives no reason. 
It, therefore, stands plain on the face of 
the record that this application for 
adjournment was dismissed “without giving 
any reasons. I am ‘not prepared to say 
that even that was an irregularity if there 
was anything to show to this Court that 
he had dealt judicially with the application 
for adjournment, that he thought that it 
was not a bona fide application, that he 
thought that the time of 10 days 
given for filing objections was ample for 
the applicant to prepare his case and that 
he had been guilty of neglect in ‘not com- 
ing before the: Court ready with his case. 
That would have been a decision with 
which, even if I thought it unsatisfactory, 
l could not have interfered. This order 
is not subject to an appeal and if the 
matter was dealt with judicially, however 
unsatisfactory the reasons may appear to 
this Court, this Court cannot overrule it. 
But there is nothing to show what was 
the real gronnd in the learned Judge’s 
mind. JI cannot sitting here assume 
without any evidence ora finding to guide 
me that the application was necessarily 
‘without bona fides. It, therefore, stands thus: 
On the record as it stands the application 
for adjournment was refused apparently for 
no reason. That in itself as I have 
stated above might not be suficient; 
but in the substantial judgment by means 
of which the learned Judge passed a 
decree under the terms of the award, his 
ground for deciding against the applicant 
upon the merits is that he has produced 
no evidence “whatever. Whether it was 
bis fault or not, .the fact remains that 
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he produced no evidence and this was due ' 
to the dismissal of his application for 
adjournment. To my mind that was a 
material irregularity. It is always a 
little dificult to say what is a material 
irregularity which justifies a revision 
by this Court. It is perhaps dangerous 
to speculate; but in England mistakes of 
jurisdiction which are apparent on the 
face of the record or cases in which a 
lower Court can be shown to have fail- 
ed to exercise its jurisdiction there is a 


speedy remedy. Where proceedings are 
bad on their face they can be set right 
by certiorari, and whtre a Court has 


failed to hear and determine a proceed- 
ing or application it can be ordered to 
hear and determine by means’ of a writ 
of mandamus. Whether the revision section 
was intended as a substitute for those 
two rather technical proceedings I am 
unable to say. But to my mind the 
grounds upon which writs of certiorari 
or mandamus may be granted in England 
form no unsatisfactory test as to whether 
or not there is material irregularity within 
the meaning of this Code. Being of 
opinion that there has been, as far as is 
shown on the face of the proceedings or 
by any other evidence before us, a failure 
by the lower Appellate Court to hear 
and determine the application for adjourn- 
ment or the objection which the Court 
itself gave the applicant leave to file, I 
think there was material irregularity 
within the meaning of the section and I 
think further that,’ assuming as I am 
bound to’ assume for the. purpose of this 
judgment “that the applicant was acting 
bona fide in the Court below and bona fide 
applied to this Courtin revision because 
he wishes that his case should be properly 
dealt with, it would be a great misfortune 
if there were no power inherent in this 
Court to correct such mistake as has been 
complained of here. Ifthere were no such 
power, the result would be that in a 
bona fide case where a party really wished 
to attack an award andthe Court refused 
to give him a proper opportunity he would 
be wholly without remedy. There is 
nothing before us in this case throwing 
any light upon the real merits. The 
substantial part of Mr. Dube’s argu- 
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' ment was really directed to the merits. 
In: that matter he has yet tobe heard 
by a proper Tribunal. If he is right, 
ihe order which I suggest will do. him no 
harm. He can yet succeed upon the merits. 
He will have the additional satisfaction of 
having succeeded upon the merits after his 
case has been fully heard. At present he ap- 
pears to have succeeded without the case 
being heard at all. It is perhaps desirable to 
refer to the first point which was argued on 
behalf of the applicant. 1 take an equally 
strong view with regard to that. The point 
submitted was that the authority of the real 
litigant was not given to the original sub- 
mission to arbitration and that the document 
under which I understand it was held that 
the authority was conferred does not, bear 
. such interpretation. I do not care in the least 
whether the document gave such authority or 
not. Itseems eto me wholly immaterial. It 
may be that there was no original authority 
to consent to a submission to arbitration and 
that if an objection bad been taken at the 
proper time that might also have been raised 
in revision. I express no opinion about it. It 
is sufficient for me to say that after anaward 
had taken place the parties have, however, 
dissatisfied they may be with the same, no 
right to object on the ground that the sub- 
mission was bad. After they have taken part 
in the arbitration proceedings, it is certainly 
too late for them to come to this Court in 
revision to question the original proceed- 
ing. 

Taking the view which T do upon the 
second point argued I think that the decree 
of the Court below should be reversed 
and the case be sent back to that Court 
to be dealt with on the merits and I 
order accordingly. This order does not 
include the application for adjournment, 
as the applicant has Already had abun- 
dant’ time to prepare his case and when 
the case gets back the objections made 
by the applicant must be heard and the case 
ultimately disposed of by the Court below 
after taking such evidence as the parties may 
adduce. The case will, therefore, come before 
the Subordinate Judge of Cawnpore on the 
merits as res integra, that is to say, the objec- 
tions must be dealt with by him and heard 
according to law as though the hearing was 
taking place before him for the first time, 


INDIAN GASES, 4 


{1916 


the parties being at liberty to produce mate- 
rial evidence. 

Piggott, J.—It seems to me that this ap- 
plication for revision was probably admitted 
because of the plea assailing the validity of 
the reference to arbitration. 1 am satisfied 
that there was no force in that plea and that 
the application for reference to arbitration 
was duly signed on behalf of Musummat 
Sheorani Kunwar by a person who had her 
authority to do so. On the question of the 
manner in which the objections taken to the 
award were disposed of by the Court below I 
am not prepared to agree unreservedly with 
the reasons given by my learned colleague 
for his decision. Had I been sitting alone I 
should have been prepared to hold that the 
Court below was within its jurisdiction in 
fixing the 26th of December for final disposal 
of any objections that might be filed, also 
that in rejecting the application for adjourn- 
ment, without giving his reasons and 
apparently on inadequaté grounds, the 
learned Subordinate Judge bad not been 
guilty of such irregularity. as to justify 
interference of this Court in the exercise 
of its revisional jurisdiction, l think, 
however, that the proceedings in the Gonit 
below were very unsatisfactory and by no 
means regret the fact that my learned col- 
league has seen his way to take a wider view 
of the authority of this Court as applicable to 
this particular case. The matter has already 
occupied a disproportionate amount of the 
time of this Court and I certainly do not pro- 
pose formally to dissent from the order pass- 
ed by my learned colleague. For these reasons 
I concur in setting aside the Jower 
Court’s order dismissing the applicant’s 
objections and the decree which followed 
thereon. 

By tae Corrt, —The application i is allowed. 
The order of the Court below is set aside and 
the case is remanded to that Court with direc- 
tions to hear the objections of the present 
applicant on the merits and dispose of them 
according to law. 


Application allowed; Oase remanded, 
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CALCUTTA -HIGH COURT. 
ÅPPEAL FROM APPELLATE Decrer No. 2525 
or 1913. 

February 25, 1916.: 

Present: — Mr. Justice N. R. Chatterjea and 
Mr. Justice Richardson. 
CHAITA DASSYA~—Ptarntipr— 
APPELLANT 
VET SUS 
MADAN CHANDRA DAS SARKAR AND 


OTHERS ~J) s¥aNDANTS— RESPONDENTS, 
Hindu Law —Partition—Agreement of members of 
Hindu family not to partition, how far binding. 
An agreement between the members of a Hindu 
- family not to come to a partition is binding 
upon themselves where no equitable ground is made 
out for not giving effect to the agreement, 


Appeal against the decree of the District 
Judge, Rangpur, dated the 2nd May 1913, 
reversing- that of the Munsif, Kurigram, 
dated the 9th March 1912. 

Babu Girija Prosanna Sanyal, for’ the Ap- 
pellant. 

Babu Chandra Kanta Sen, 
spondents. 

J UDGMENT.—This appeal arises out of a 
suit for partition brought by a Hindu widow 
against the sons and grandsons of her de- 
censed husband’s brother. There was a 

. compromise decree between the parties in a 
previous suit and the plaintiff agreed by that 
compromise that as long as she lived she 
would hold and enjoy ejmali -possession of 
certain properties mentioned in the decree 
jointly living with the defendants in the 
same mess as before and also that she would 
not be competent to make a gift or sell the 
properties or transfer the same. 


The learned District Judge has held that 
‘it was on the understanding that the plaintiff 
would-not ask for partition in her life-time 
that the suit was compromised by the de- 
fendants. Now, an agreement between the 
‘members of a Hindu family not to come to 
a partition might be binding upon them- 
selves. See Mayne’s Hindu Law, 7th Edi- 
tion, page 687; Krishnendra Nath v. Debendra 
Nath (1). We agree with the District 
‘Judge in holding that by the compromise the 
plaintiff bound herself to enjoy ejmali pos- 
session of the property with the defendants 
and not to ask for partition. No equitable 
ground has been made out by her for not 


(1) 120. W. N 


V. 793 
3 ; 


for the Re- 
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giving effect to the agreement. The appeal 
is accordingly dismissed. We. direct that ` 
each party do bear its own costs in all the’ 
Courts. 


Appeal dismissed. ` 


LOWER BURMA CHIEF COURT. 
Seconp Orvin APPEAL No. 229 or 1915. 
March 1, 1916. 

Present: —Mr. Justice Maung Kin. 

N. A. P. K. CHETTY FIRM—Devenpanr— 
APPELLANT 
CETSsis 
MA ON SHWEHE—Pratntirs — 


RESPONDENT. 
Registration Act (XVI of 1908), ss. 82, 85—Ducu- 
ment—Regqistration—Presentation by minor, effect of. 

A presentation of an instrament for registration 
by a minor who claims under the instr ument, 
is not invalid presentation and the instrument is not 
void though registered. [p. 34, col. 2.] 

Shankar Das v. Joyra; Singh, 5 A. 599, referred to. 


Mr. N. S. Atyer, for the Appellant. 

Mr. Jordun, for the Respondent. : 

JUDGMENT.—In Civil Execution No. 
35 of 1914 of the District Court defendant 
attached a house and compound in the belief 
it belongad to his. jadgment-debtor, U. Cheik. 
Plaintiff in this case .asserts that they 
belong to her in virtue of a deed of gift of 
April 1907 and registered inher favour by 
U. Cheik. Defendant pleads that the gift 
is benami. = 

The concurrent, findings of the lower 
Court are (1) that the gift was made with 
due formalities and (2) that it was not 
benami. 

‘This appeal is made by the defendant 
on several grounds. ‘The first ground has 
been waived. The 5th and the 6th grounds 
are of facts. 

Of the remaining three grounds, ground 
numbering 4 may be considered first. It 
is in support of the proposition that a gift 
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in favour of a minor is not valid. No 
authorities have been cited for it and I 
know of none. This ground is obviously not 
tenable, 


The next is that the gift is invalid 
because it was not drawn up as required by 
law. The contention is that the deed was 
not duly attested by two witnesses, there 
being only one. On reference to the copy 
of the deed, which has been properly 
admitted,. 1 find that under the title 
“witness or witnesses” appear two names 
one above the other and the one below has 
opposite to it the words, “the scribe.” Upon 
this it has been argwed that there was only 
one witness and thatthe second name was 
of the writer and appears as such. I do not 
think the argument is sound. Both the names 
are, in my opinion, names of witnesses; the 
second witness was described as the scribe, 
only because he happened to have written 
the document. This ground must also fall to 
the ground. 


The only other ground is that there was 
no transfer of ownership to the plaintiff. 
The point has been raised for the first time 
in this Court and Ido not thinkthe appel- 
lant should be allowed to raise it at this 
stage of the proceedings. There is every 
reason to believe that U. Chiek parted with 
the possession of the house to the plaintiff, 
if not at the time of the execution and 


_ registration of the gift, certainly two years 


afterwards when he left the house in pos- 
session of the plaintiff on his going to live 
with his new wife. There is reason to believe 
that there would have been more evidence 
forthcoming on the point, if it had been 
raised before. The evidence on the record 
shows that when the gift was made the 
donee was abont 15 or 16. U. Cheik remained 
on inthe house for two years and then left 
it to go and live with another’ wife he then 
married. He left the plaintiff in th8 house 
in suit with anauntof hers and did not 
return to it except to pay occasional visits to 
the plaintiff, 


Mr. Aiver, Counsel for the appellants, 
raised another question before me. Though 
it was not raised in the lower Court or in 
the grounds of this appeal, I shall deal with 
it, as itisa point of law raisable on the 
materials on the record. The deed of the 
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gift appears , to have been presented by the 
plaintiff. As she wasa minor atthe time, 
it was contended that the deed was void. 
The contention was kased upon the case’ of 
Shankar Das v. Jogray Singh (1). That was 
a case in which the bond presented for 
registration had been executed by a father 
on behalf of his minor son and the minor 
was not represented in the registration 
of the bond; it was held that the bond 
could not affect the minors rights or 
interests in the property comprised in it! 
Here in. this case the deed was executed 
by an adult in favour of the minor. Under 
section 32, presentation for registration 
can be made by some person execut- 
ing or claiming under the instrument pre- 
sented and under section 35, the Registering 
Officer shall refuse to register the instru- 
ment if, inie ala, the person by whom 
the document purports to be execuied isa 
minor. There is nothing in the Registra- 
tion Act wbich justifies the contention that a 
presentation made by a minor who claims 
under the instrument presented is invalid 
presentation rendering the instrument void, 
though registered. 


The appeal is dismissed with costs, > 


(1) 6 A, 599 Appeal dismissed, 





CALCUTTA HIGH COURT. 
ÅPPEAL FROM ORIGINAL DEGRER No. 58 
or 1915. 

January 4, 1916. 

Present: — Sir Lancelot Sanderson, Kr., Chief 
Justice, Justice Sir John Woodroffe, Kr., 
and Justice Sir Asutosh Mookerjee, Kr. 

A. K, A. KHAN GHUZNAVI— DEFENDANT 
—APPELLANT 
VETUSS 


NATIONAL BANK or INDIA, Lp. ~ 


PLAINTIFFS— RESPONDENTS. 

Contract Act (IX of 1872), ss. 183, 139— 
Guarantee, contract of, when discharged by new trang- 
action between creditor and principal debtor—Interest, 
lability to pay, as damages-—Interest Act (XXXII of 
1839)—Surety’s right to control appropriations of money 
paid, in by principal debtor——Appropriation of pay- 
ments, rule of, and its variation—Surety, liability of. 

The defendant by a contract of guarantee with 
the plaintiff Bank undertook to pay to the 
Bank on the 80th September J913 to the extent of 
Rs. 3,00,000 all money then due from the 
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principal debtor on current account or otherwise 
howsoever, including all interest, charges and other 
expenses that might be charged by the Bank. 
The Bank on the 16th October 1918 without the 
consent and knowledge of the defendant opened a 
Second account with the principal debtor on his 
-depositing Rs, 20,000 on condition that the deposit 
would not be applied in reduction of the overdraft on 
the guaranteed account. After the 30th September 
1913 the manager of the Bank several times asked 
the defendant for payment and the correspondence 
between them showed that the Bank were charging 
interest upon the account from that date and the 
defendant did not take any objection but only prayed 
for time: j 

Held, that the guarantee was not discharged by the 
Opening of the second account. [p. 36, col. J; p. 41, 
col. 2; p. 44, col. 2. | 
, Held, also, that the defendant was liable to pay 
Interest after the 30th September 1918 at the usual 
rate of the Bank. [p. 39, col. 1; p. 45, ool. 1.] 

Held, (Per Sanderson, C. J.) that there was no 
duty in this case upon the Bank to communicate with 
the defendant with reference to the opening of the 
oa account on the 16th October 1918. [p. 87, 
col, 2. 

Per Sanderson, C. J—An omission of a creditor to 
do some act which his duty to asurety requires him 
to do, does not discharge the surety under section 


8 


139 of the Contract Act unless the eventual remedy . 


. of TT is impaired by such omission. [p. 38, 
col, 1. 

Per Mookerjee, J.—In the absence of spacial agree- 
ment, a guarantor has no right to control the 
appropriation, by customer or banker, of moneys paid 
in, subject to the qualification that the banker is 
bound to deal with the accounts in the ordinary way. 
[p. 42, col. 2.] 

Sherry, In re, London and County Banking Qo. v. 
Terry, (1884) 25 Ch. D. 692 at p. 705; 53 L. J. Ch. 
404; 50 L. T. 227; 32 W. R. 394, distingnished. 

Kirby v. Marlborough, (1813) 2 M. & S. 18; 14 R. R. 
578; 105 E. R. 289; Lysaght v. Walker, (1881) 6 
Bligh. (xN. s.) 1; 5 E. R. 208; 2 Dow. & Cl. 211; 35 R. 
R, 1; Williams v. Rawlinson, (1825) 3 Bing. 71; 10 
Moore, 362; R. & M. 283;3 L. J. C. P. 164; 28 R. R. 
584, 130 E. R. 440, followed, 

So Jong as an account is unbroken, a surety should 
not, without his consent, express or implied, be 
prejudiced by any departure from the rule of 
appropriation of items in order of date. [p. 43, col. 1.] 

Clayton's case, (1816) 1 Mer. 572; 15 R. R. 161; 36 
E.R. 781; Cory Brothers y Co. Lid. v. Mecca, (1897) 
A.C. 286 at p. 295; 66 L. J. P. 86: 76 L. T. 579; 45 
W. R. 667; 8 Asp. M. O. 266, approved. 


Appeal against the decree of Mr. Justice 
Chaudhuri, sitting on the Original Side, 
dated the llth June 1915. 

Messrs. Langford James and N. Strcar, for 
the Appellant. 

Messrs. Avetoom and Pankridge, for the 
Respondents. 

JUDGMENT. 
SANDERSON, C. J.—This 
the Bank for the 


was an action 


by recovery of 
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“Rs. 25,454-12-9 alleged to be due from the 


defendant A. K. Ghuznavi upon a contract 
in writing, dated the 10th June 1913. 

It appears that the defendant’s brother 
A. H. Ghoznavi, trading under the name ` 
of A. H. Ghuznavi & Co., as jute bailer 
and shipper, had an aecount at the 
Bank: advances were ‘made by the 
Bank to A. H. Ghuznavi & Co. against 
shipping documents in relation to jute 
in course of shipment: the form of 
overdraft being known here as ‘advances 
against shipping lien,’ the rate of interest 
charged being l per cent over Bank of 
Bengal rate with a minimum of 5 per 
cent. 

During the course of-business it was 
discovered that certain dock receipts and 
bills of lading, which had been handed 
to the Bank by A. H. Ghuznavi & Co., 
were spurious, and consequently a con- 
siderable amount of the overdraft was un- 
secured. 

Certain securities were pledged with the 
Bank by A. H. Ghuznavi &Co., but they were 
insufficient to cover the amount due and the 
Bank called for additional security, 


The result-was that after certain interviews 
between the Bank and the defendant, the 
defendant gave the Bank a letter which 
was to the following effect :—‘‘In consider- 
ation of your having agreed at my re- 
quest to extend the time for payment 
of moneys overdrawn by Messrs, A. B. 
Ghuznavi & Co., upon their current account 
with you, I the undersigned A. K. A. A. 
K. Ghuznayi hereby agree “with ‘you as 
follows:” “I will pay to you on the 
80th September 1913 to the extent of 
Rs. 3,00,000—all money then due to you 
from Messrs. A. °H. Ghuznavi & Co. 
on current account or otherwise howsoever, in- 
cluding allinterest charges and other expenses 


which you may charge against Messrs. A. H. 
Ghuznayi & Co. 


“No possession of any guarantee from any 
other person or of any other security shall 
determine, prejudice or lessen my liability 
hereunder,” 


Between the 10th June 1913 and 30th 
September 19138, the date specified for pay- 
ment in the letter, memoranda showing the 


‘state of the account «ere frequently sent 
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to the defendant, and, according to the 
evidence of Mr. Stewart, who was at thattime 
sub-manager of the Calcutta Branch of the 
“Bank and whose evidence is uncontradicted, 
. the defendant was in the habit of calling 
on the Bank whenever he was in Calcutta 
during that period and seeing Mr. Stewart, 
he asked the Bank not to press his brother 
or to foreclose, and he wanted his brother 
to continue doing his business. 

On the 10th June 1913, the overdraft was 
Rs. 5,41,653-2-0, and on the 30th September 
1918, the overdraft including interest was 
Rs. 86,843-5-0. During the above-mentioned 
period the account had not been drawn upon 
by A. H. Ghuznavi & Co., but the overdraft 
had been reduced by payment by A. H. 
Ghusznavi&Co. and by crediting to the account 
the proceeds of sales of the securities lodged 
“with the Bank. 

Mr. Stewart did not see the defendant after 
the 30th September 1913, and it appears 
that he learntfrom the newspapers that the 
defendant had gone to Mecca and that he 
did not return to Calcutta until February 
1914. 

On October 16th, 1913, A. H. Ghuznavi 
went to the Bank and wanted to open an ac- 
count to enable him to continue his business. 
He had Rs. 20,000 which he wished to de- 

‘posit provided the Bank would allow him to 
- draw against this sim by cheques: that is 
to say, the Bank were not to take it in pay- 
ment of the amount ane to them. 

Consequently a No. 2 account was opened 
by the. Bank to enable A. H. Ghuznavi & Co. 
to-continue his bailing business, the Bank 
` stipulating that any profits on such business 
-` should be paid to the credit of the over- 
drawn siccount, and agreeing to take A, H. 
Ghuznavi's word for the actual amount of 
profits. 


“Apparently A. H. Ghuznavi entinued his 
business and No. 2 account was used, as 
far as it can be seen from the evidence, as a 
current operative account from the 16th 
~ Octoker 1913 until the end of the year in the 
ordinary course of business, 

' Certain sums were transferred from the 
No. 2 account to No. 1 account purporting 
‘to be profits of the business according to the 
_ statement of A. H. Ghuznavi & Co. 

‘Such payments reduced the balance on othe 
: overdrawn account. e 
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As far as Mr. Stewart could say, the de- 

fendant was not aware of this arrange- 
ment made between the Bank and A. H, 
Ghuznavi. 
' On December 81st, 1913, there was stand- 
ing -to the credit of A. H. Ghuznavi & 
Co. on the No. 2 account Rs. 40-13-2 only, 
and for all practical purposes, as far as 
this case is concerned, that account may be 
said to have come toan end shortly after- 
wards, 

Subsegnently the Bank claimed from the 
defendant payment of the balance on the 
overdrawn No. 1 account and a copy of 
the account of A. H. Ghuznavi & Co. was 
at the request of the defendant sent to 
him. This appears from the letter of the 
23rd Marsh 1914 . so thatan examination 
of the account in March 1914 must have 
shown the defendant that a No. 2 account ` 
had been in existence in November and 
December 1913 and that considerable sums 
of money had been transferred from such 
account to the overdrawn account. 

In spite of this thedefendant in Ins letter. 
of April and June 1914 to the Bank did 
not dispute his lability, but on the con- 
trary assured the Bank that he would ` see 
that what was owing from his brother shonld 
be fully paid. 

The defendant now alleges that his position 
was that of a surety and that in consequence 
of the arrangement made by the Bank with 
A, H. Ghuzuavi & Co. in October 1913 
and their subsequent transactions with bhim, 
he, the defendant, has been discharged from 
his liability to the Bank. 


The points urged before this Court were 
that the matter was governed by section 
139 of the Contract Act which runs as 
follows: “If the creditor does any act which 
with the rights of the 
surety, or omits to do any act which his duty 
to the surety requires him to do, and the 
eventual remedy of the surety himself 
against the principal debtor is thereby im- 
paired, the surety is discharged.” 


The first ground was that it was to be 
implied from the letter of 10th June 1913 
and the way in which the Bank dealt with 
the overdrawn account that A. H. Ghuz- 
navi was to pay off his overdraft, 
and consequently the Bank were acting 
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contrary to such implied agreement when 
they allowed A. H. Ghuznavi to use the 
Rs. 20,000 for opening the No. 2 account 
and to draw against it, instead of applying 
it for the payment of overdraft on the 
No. 1 account, and that consequently the 
Bank had done an act inconsistent with 
the rights of the surety within the meaning 
of section 139 of the Contract Act. 

In my judgment that argument will not 
assist the defendant. 

The answer to it is that it was not 
within the power of the Bank to appropriate 
that sum to the overdrawn account: A. 


H., Ghnuznavi, as I read the evidence, 
would only deposit the sum on the 
condition that the No. 2 account was 


opened and he was allowed to draw against 
it for the purpose of continuing his 
business: and the Bank, if they took that 
money at all, could only take if on that 
condition, and could not appropriate ib to 
the overdraft on the No. 1 account. 

It was further argued, though not very 
strenuously, by learned Counsel for the 
defendant that the’ two accounts should be 
treated as one account and that if that 
course were adopted, and inasmuch as 
some Rs. 60,000 had been paid into the 
said account in October 1913, tke overdraft 
now sued for would have been wiped off 
by such payments, reliance being 
placed upon the rule in Clayton’s case (1). 

The answer to that argument is, that 
the rule in Clayton’s case (1) applies only 
to the items in one current account and 
when there is no specific appropriation by 
the debtor. In this case there was in 
fact a specific appropriation by A. H, 
Ghuznavi when he insisted on a new 
account being opened with the Rs. 20,000 
and his being allowed to draw against 
that sum: and there were in fact not one 
account, but two accounts. 


The main ground, however, which was 
relied upon was that it was the duty of 
the Bank to the defendant to.inform him 
of the transaction between the Bank and 
thé defendant’s brother in October 1913, 
and, inasmuch as they did not do so, the 
defendant is released, and reliance was 
placed upon, the cases of Polak v, Everett 


(1) (1816) 1 Mer. 572; 15 R. R, 161; 85 E. R. 781. 
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(2) and Holme v. Brunskill (3) and Rees 
y. Berrington (4). 

In my judgment in this case ikore- was 
no duty to communicate with the defendant 
with reference to the opening of thè 
No. 2 acconnt in October. In my opinion this 
was not contrary to the nature of the 
defendant’s engagement, to use the words 
of Lord Loughborough: on the contrary I 
think ib is clear from the evidence that 
if was in accordance with the arrangement 
made by the defendant with the Bank. 
In hisinterviews during the period between 
June and September 1918 he had expressed 
his wish that his brother should be allowed 
to centinue his business, obviously in the 
hope that by so doing A. H. Ghuzgnavi 
would be able to pay his debt to the 
Bank and that the defendant would not 
be called upon in-respect thereof. 

1 do not see how the defengant’s brother, 
having regard to the nature of his business, 
could continue his business without having 


a banking account upon which he- could 
draw in the ordinary course of. kis 
business, and, when the defendant 


intimated that he wished his brother to 
be allowed to continue his business, he 
must have contemplated some such arrange- 
ment as was in fact made, by the Bank, 
and, therefore, ib may be said that he 
impliedly consented to such an arrangement 
being made. l 

It was argued by Mr. Langford James 
that having regard to the letter of 10th 
June 1913 and the way in which No. 1 
account was treated by the Bank, that 
the “carrying on of business” contemplated 
by the defendant was merely the realising 
of the securities held by the Bank and 
the receiving of payments from the debtor 
for the liquidation of his debt; but this 
to my mind is’ an unreasonable inference 
to drawe from the “uncontradicted evidence 
of Mr. Stewart, and it was evidently not 
so understood by the Bank. 

This would be alone sufficient to decide 
the case on this point against the defendant, 


(2) (1876) 104. B D. 663; 46 L.J. Q. B. 218; 35 L, 
T, 350; 24 W. R 689. 
L J. Q. 


(8) (1878) 3 Q. B.D 495 at p. 503; 47 
B. 619; 38 L. T. 888. 

(4) (1795) 2 Ves. (Jan) 540; 3 R. R. 3; 30 E. R. 765; 
2 Wh. & T L. C, (7th Ed.) 568, 
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but it must be remembered that under 
section 139 of the Contract Act of 1872 
in order to discharge the surety it must 
be shown that not only has the creditor 
dmitted to do some act which his duty to 
the surety required’ him to do, but also 
that the eventual remedy of the surety 
himself has thereby been impaired. 

Even if my judgment on the above men- 
tioned matter is not correct, I do not 
think that it has been shown in this case 
that the eventual remedy of the defendant 
againat his brother has been impaired, 
and, therefore, in my judgment this part 
of the defence fails and the learned Judge’s 
judgment should be upheld. 

The next point argued was that interest 
after the 30th September 1913 could not 
be recovered. Upon this point it is 
necessary to see how the matter stands 
upon the correspondence between the 


parties. 
By the letter of 10th June 1918 the 


defendant agreed “to pay to the 
Bank on the 30th September 1913 
to the extent of Rs. 3,00,000—all money 


then due from A. K. Ghuznaviand Co, 
on current account or otherwise, including 
all interest, charges and other expenses 
which you may charge against A. H. 
Ghuznavi and Co.” Therate charged upon 
the account was 1 per cent. over Bank of 
Bengal rate witha minimum of 5 per cent. 

After September 30th correspondence 
passed, the Hank on one side asking the 
defendant for payment and the defendant 
asking for time, 

On the 30th September 1913 the Manager 
of the Bank wrote as follows:— 

“We beg to advise that after crediting 
the proceeds of £1,386 remittance from 
London of which we informed you privately 
yesterday, the account of ‘Messrs. A. 
Ghuznavi and Co., after adding interest ia 
date, is Dr. Rs. 86,343-5-0. In terms of 
your guarantee, dated 10th June 1913, we 
shall be glad to receive payment ot this 
amount to-day.” 

On theelst of October he wrote again 
reminding the defendant of that fact and 
asking for payment. 

On the 26th of February the Bank again 
wrote setting out the amount that was due 
and saying that Mr. A, H. Ghuznayi had 
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apparently come to the end of his resources 
and they were unable to obtain payment 
from him, and then wrote saying, “All 
the shares in our hands have keen sold 
with the exception of 50 Dunbar Mills 
ordinary shares and 22 Goosery Mulls 
ordinary shares which are practically 
worthless, and we must, therefore, ask you 
to pay us the amount due with interest 
to date in terms of your guarantee.” 

On the Sth of March the Bank | again 
wrote asking for payment, saying, “As we 
have received no reply, we presume you 
have not received our. letter and beg to 
enclose a copy thereof. Nothing further 
has been paid to the account of Messrs. 
A. H. Ghuznavi and Cò., and we shall, 
therefore, be glad if you will send us a 
remittance in liquidation of the account in 
terms of your guarantee.” 

On the 21st the Bank again wrote saying, 
“The settlement of the account is a matter 
of the utmost importance and we must ask 
you to give it your immediate attention. 
Failing a prompt settlement, it will be 
necessary for us to place the matter in 
the hands of tbe Bank’s Solicitors.” 

On the 23rd they wrote again saying, “As 
desired in your letter of the 22nd instant, 
we beg to hand you herewith a copy of 
the firm’s account from June last to date 
showing a balance of Rs. 24,958-9-9 still 
due to us exclusive of interest from ist 
January 1914.” This to my mind clearly 
shows that the Bank were charging interest 
upon the account. 

On the 4th of April the defendant wrote 
a letter to which I have already referred. 
In the paper-book it was dated the 4th of 
March: it was agreed that it wasthe 4th 
of April. This is a long letter which I 
do not intend to read all through. To- 
wards the end of it he said, “When I still 
assure you that I shall see that what is 
now owing to you from my brother is fully 
paid up, I trust you will not be wanting 
in that consideration which is so ordinarily 
extended. Please let me know whether the 
different shares belonging to my brother, 


which you hold, have now all been sold 
up and credited to the account.” 
I think that correspondence, the Bank, 


on the one hand, showing by -their letters 
and by the copies of the accounts which 
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they sent that they were charging interest 
upon the account and the defendant taking 
no objection to it, amounted, in my opinion, 
to an agreement to pay what was then 
owing in consideration of time being given 
by the Bank. 

On the 15th of April, there was a further 
letter sent by the Bank which is significant, 
because at the bottom of that letter they 
' get out the amount of the debit—it is at 
page 37 of the Paper-book —as Rs..24,948-9-9 
and interest up to the 20th of April 
making the total of Rs. 25,561-1-9. That, 
to my mind, clearly set ont that interest 
was being claimed by the Bank, and there 
was no objection raised by the: defendant 
in any shape or form. 

Then on the 7th of June the defendant 
writes again a letter in which he points 
out that it will be much better for the 
Bank to allow his brother further time. 
He says, “In the first place, the recovery 
of your balance by means of a suit will 
take four times more time than is actually 
necessary to recover it in a friendly way 
.by showing some little further consideration. 
In the second place, my brother tells me 
that after receiving my letter he has 
begun making some payments to you and 
has promised to make weekly payments. 
The whole thing really depends on his 


being able to proceed with his business. 


which he hopes to do by the (tdth of 
July as arrangements ara almost complete, 
and he willbe able to make you substantial 
payments. At any rate you could wait 
till August to see whether his expectations 
turn out to be correct, if in the meantime 
he goes on making you some payments. | 
would, therefore, ‘again ask you to bs so kind 
as to wait till then and also to instruct your 
Solicitors accordingly.” 


The defendant in my judgment must 
have known that the interest on the over- 
draft was running on, even if it had not 
been expressly drawn to his attention as 
it was in the letters, e. g., 23rd March 
1914 and 15th April 1914, and when 
he asked for forbearance and time and 
wave his undertaking to see the Bank 
paid, in my opinion, he must be taken to 
have agreed* to pay the usual interest 
charged by the Bank until the balance 
was paid, 


INDIAN OASES, 


39 


On the 16th July 1914 the Bank wrotea * 


letter which is at page 40 of the paper- 
book, and after claiming payment of the 
amount due, demanded interest at the réte 
of 2 per cent, over the Bank rate, and after 
that date there appears to have been no 
further correspondence. I do not think 
that interest can be charged at any but 
the rate which was usual on the account, 
vizą, l per cent. over Bengal Bank rate, and 
if it has been charged at 2 per cent, 
over the Bank rate the account must be 
adjusted. l 

As regards the last point that the whole 
account should be re-opened, I think that 
no sufficient ground has been shown by 
the defendant for re-opening the accounts, 
ard I agree with the judgment of the 
learned Judge on this part of the case. 

In my judgment the appeal should be 
dismissed with costs. The learned Counsel 
for the Bank having stated that he was 
prepared to, take judgment of the amount 
due on the 16th July 1914, viza 
Rs. 25,178-2-9, the decree will be varied 
by substituting the above-mentioned sum 
for the amount of Rs. 25,454-12-9 men- 
tioned in the decree. 


Wooprerrs, J.—The agreement of 
guarantee of 10th June 1913 on which the 
plaintiff Bank sues is almitted, but the de- 


fendant’s liability thereunder is said to have . 


been discharged by dealings prejudicial to him 
between the creditor and debtor. The defend- 
ant, secondly, denies his liability to pay interest 
after date of the.agreement; and lastly in 
the event of these two issues being decided 
against him, then he asks thatan account 
be taken of what is due by him. The 
guarantee was given by the defendant for 
his brother’s debts to the plaintiff Bank 
which at its tai amounted to over 5 
lakhs of rupees, because it: was discovered 
that documents given by <A. H. 
Ghuznavi, his brother, to the Bank were 
forged with the result that A. H. Ghuznayi’s 
overdraft was largely unsecured. The 
defendant-appellant in consideration of 
favourable treatment by the Bank towards 
his brother agreed to pay the Bank on 
the 80th September 1913 to the extent 
of three lakhs all money then due by 
his brother on current account including all 
interest, charge and, other expenses. The 


+ 
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* manager Mr. Stewart says that the appellant 


asked him not to press his brother and not to 
foreclose but to allow him to continus 
doing - business. There is no question that 
the -amount then due was Rs. 86,343-5-0 
including interest. A demand for payment 
of: this sum elicited no response from the 
appellant, He was repeatedly written to, 
given information of the state of account 
and asked for payment, but sent no 
reply until several months had passed, when 
Ke at length asked for further 
time, assuring the Bankthat they need not 
Kave any anxiety, for*that he would see that 


the amount due by his brother was fully paid: 


up. During this time, owing to several 
credits, the amount of the debt of A. H, 
Ghuznaviwas reduced to Rs. 25,454-12-9, 
ihe amount claimed in the plaint. Daring 
his period also there took place the act which 
is the chief subject-matter of this appeal. 


The appellant did not pay up the sum due, 


and kis brother on 16th October 1913 asked 
the Bank to open a separate account, called 
account No. 2, to enable him te continue his 
business. He had then Rs. 20,000 which he 
wished to-deposit provided only the Bank 
would allow him to withdraw it by cheques, 
that is io say, it was notto betaken in payment 
-of the amount due on the former account, called 
account No. 1. The Bank agreed to open 


_ No. 2 account to be kept separate from No. 


1 account, the original overdraft account. 
The bank, however, took the money with the 
stipulation cn its part that any profits made 
on account No. 2 shoula go to the credit of 
account No. 1. .This was done and the 
debit balance reduced. It is admitted that 
the Bank did not advise the appellant of this 
arrangement which,the latter claims,discharg- 
ed him of all liability under the agreement. 
It is to be noted on these facts that no 
complaint is made against the Bank in respect 
of any matter prior to the- 30th September 
1913. The Bank did nothing which increased 
or affected the liability of the surety to pay 
the sam mentioned on the date stated. | This 
is, therefore, nota case where during the 
pendency of the agreement, and before it had 
matured, the creditor does something which 
increases the surety’s liability or impairs his 
rights, .Had the Bank sued the surety on 
the Ist October. for recovery of the sum 
agreed to be paid onthe preceding day, no 
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question as to the latter’s liability could 
have arisen. But the surety did not pay 
though repeatedly pressed to doso. The, 
rights of the Bank having thus fully matured 
to the payment of both principal and interest, 
what, if any, were their duties to the 
PAN ? They were entitled to close the 
account against him and claim what was due 
onit. They were,on the other hand, bound to 
credit any subsequent payments made by the 
debtor for the purpose of clearing his debt. 
It is not denied that they did this, that is, 
the Bank credited the payments made to 
it for that purpose. It is not and could 
not be argued that if the debtor had money 
and refused to pay it to the Bank in 
discharge of his debt, that this would make 
the Bank liable. What is said is that the 
debtor had Rs. 20,0C0 which he might have 
paid towards his debt, but did not, refusing 
to make it over to the Bank except upor 
the express condition that the sum so 
received by them was not to be employed 
in reduction of the debt on account No. J, 
but only the profits arising from account 
No. 2 opened with the sum mentioned. It 
is said that the Bank injured the guaran- 
tor’s rights hy acceding to this request 
and opening a second account. Itis obvicus. 
that the first account was not thereby 
directly affected, for the second was a 
What is said is that if 
the debtor had paid the Rs. 20,000 to _ 
credit of the first account instead of opening 
a second account, the first account would 
have been reduced by the difference between 
that sum ‘and the profits earned in tke 
second account, viz., some Rs, 18,000. But 
the debtor was not desi:ous of paying this 
sum of Rs. 20,000 in discharge of his debt, 
nor could the Bank compel him fo do so. 
They might have refused to open this 
second account and the debtor might have 
taken his money elsewhere. This would not 
have benefited the guarantor in any way. 
On the contrary what they did do was, so 
far as it went, for his benefit. For they 
stipulated ikat the sum earned in the second 
account should be credited totbe discharge 
of the first account, and in this way the 
debt, ard, ilerefcre, the appellant’s guaran- 
tor’s liability, was actually redticed. To the 
extent of such reduction he has been bene- 
fiicd by whet has been done, A suggestion 
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is, however, made that if the Bank had 
communicated its transaction tothe guaran: 
tor who went to Arabia, the latter would 
have done better for himself than merely 
getting the profits on account No. 2, for he 
might have insisted that his brother should 
not ‘continue his business in this way but 
should pay the Rs. 20,000 towards payment 
of his debt under aeeoane No. 1, and that 
if he refused he could have enforced his 
wishes by legal means taken against his 
brother. This suggestion is I, think, without 
any reality. I do not believe that the ap- 
pellant would have done anything of the 
kind, and think that the contention is an 
attarthoushit with a view to defeat a claim 
which has already been delayed. The de- 
fendant has not given his evidence to say 
what he would have done, or in what way 
he has been damnified, nor was any sug- 
gestion made on this head to Mr. Stewart 
in cross-examination. On the contrary the 
unrebutted evidence is that the appellant 
wished that his brother should continue his 
business, which he could not have done if 
all the available sum were appropriated by 
the Bank towards the discharge of the 
debt due on account No. 1. Apart from 
_ this the objection when examined is that 
the Bank did not refuse to open account 
No. 2and did not do what they could? not 
have compelled the debtor to do, viz., insist 
upon his paying the Rs. 20,000 to the rodi 
of account No. Land so further reduce the 
_amount payable by the appellant. In opening 
the new account the Bank in fact stipulated 
. that the profits arising therefrom should go 
tothe credit of the first account which was 
in fact reduced in this way. The objection 
now taken is put forward here in Court 
for the first time. On the 4th March 1914 
the appellant wrote to the Bank “I shall 
assure you that I will see that what is 


now owing to you from my brother is fully 
paid up.’ 


It is suggested that this meant that he 
would see that his brother paid and not 
that he would pay. This is not the way 
in which it .was understood by the Bank, 
who were thus asked for time and who on 
the 15th April 1914 wrote “We note your 
assurance that you will see that the amount 
due to us by your brother is fally paid. We 
wish, however, the matter settled now, etc.” 
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In my opinion upon the facts the surety 
is not discharged. 

As regards interest the appellant’s con- 
tention in substance is that though, if he had 
done what he agreed to do, viz., pay what 
was due for principal and interest on the 
30th September, he would have had to pay 
interest, yet because he did not, but was 
given time by the Bank, he is not to pay 
interest at all as the sum due on the 30th 
Septembsr has been wiped out by appropria- 
tion of the Bank, and the agreement does 
not provide for interest subsequent thereto. 
In effect the appellant asks us to penalise 
the Bank for its indulgence towards him. 
Tt would have been better ifthe Bank had 
expressly provided against this contingency— 
not impossibly it did not occur to them that the 
appellant would take the kind of objec- 
tions which have been argued before us. 
However this may be that contention fails. 
The Bank was entitled tointerest on the 
30th September, and, if necessary, | would 
declare that the appellant do pay such 
interest crediting subsequent payments to 
principalonly. But this is not necessary as I 
agree with Chaudhuri, J., that the appellant 
is liable for interest, and if not he would be 
liable for the same amount as and by way of, 
damages. The Bank cannot be reasonably 
made to suffer for the appellant’s default. 
The sixth and only ground of appeal touching 
interest does not raise the point argued. 
As regards the rate of interest 1 agree with 
the Chief Justice. 

The appellant further says that he would 
like to have particulars of the claim, and that, 
therefore, an account should be taken. 

The Bank has put forward their claim as a 
correct statement of accountand the defendant 
has not impugned it. He was informed from 
time to time of the state of the account and 
neverat any time disputed its correctness. The 
presen request for information appears to be 
dictated more by a desire to gain time than 
to know how the account is made up. 


On Jane 7th, 1914, the appellant wrote to 
the Bank’s manager when asking for further 
time “The recovery of your balance by means 
of a suit will take four- times more time than 
is actually necessary to recover it in a friendly 
way.” There is no reason why this should 
be so if the matter is not purposely delayed. 
In my opinion the appellant has failed to 
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establish that the judgment of Chaudhuri, J., 
is wrong and I would dismiss the appeal 
with costs. 

e Mooxersen, J.—This is an appeal by A. K. 
Ghuznavi, the defendant, in an action for 
recovery of money due on a contract of 
guarantee. The brother of the appellant, A. 
H. Ghuznavi, who carried on business in 
Calcutta as a jute bailer and shipper under 
the name of A. H. Ghuznavi & Co., had a 
current Account with the plaintiff-respondent, 
the National Bank of India. In 1913 the 
Bank discovered that securities which had 
been put in by A. H. Ghuznawi to cover 
advances made by them were spurious and that 
a large overdraft was consequently unsecured. 
The Bank thereupon required him to sup- 
plement the securities he had already pledged. 
The defendant, who wanted that his brother 
should continue the business, interviewed the 
manager of thé Bank, requested him not to 
foreclose and offered to hold himself respon- 
sible, should the Bank allow his brother to 
continue ‘The Bank accepted the offer and 
the terms of the agreement were set out in a 
document as follows: 


“In consideration of your having agreed, at 
my request, to extend the time for payment 
of ‘the moneys overdrawn by Messrs. A. H, 
Ghuznavi & Co., upon their current account 
with you, I,’ the undersigned Abdul Karim 
abu Ahmed Khan Ghoznavi hereby agree 


* with you as follows: 


“I will pay to you onthe 30th September 
1913 to the extent of Rs. 3,00,000, all money 
ther due to you from Messrs, A. H. Ghuznavi 
& Co., oncurrent account or otherwise howso- 
ever, including all interest, charges and 
other expenses which you may charge against 
Messrs. A. H. Ghaznavi & Co. 

“No possession of any guarantee from any 
other person or of any other security shall 
determine, prejudice or lessen my liability 
hereunder.” 


Onthel0th June 1913 when this guarantee 
was given by the defendant for the benefit 


‘of his brother, the overdraft by the latter 


on the Bank stood at Rs. 5,41,653-2-0. 
Thereafter, various payments were made by 
A. H. Ghuznavi from time to time, and sums 
were also realised by the Bank by the sale 
of securities held by them. There was 
practically no fresh oyerdraft, and on the 
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30th September 1913 the sum due, inclusive 
of interest, had been reduced to Rs. 86,343-5 0. 
It is plain that, under the agreement 
of guarantee, the defendant did, on that date, 
become liable to the Bank to the extent.of 
thesum just mentioned. Notwithstanding 


protracted negotiations, the Bank failed to 


recover anything from the defendant, and on 
the 12th November 1914, they instituted 
this suit for recovery of Rs. 25,454-12-9. In 
claiming this sum the Bank haye allowed credit 
for various payments made by A. H. Ghuznavi 
& Co., since the 30th September 1913 in 
reduction of the overdraft, but they have 
also charged interest on the sum overdue, 
The defendant resisted the claim substantially 
on the ground that the guarantee was 
discharged, first, because the Bank, without 
his consent, on the 16th October 1918 
opened another account with his brother, who 
then depositedin cash a sum of Rs. 20,000, 
aud secondly, because the Bank failed in their 
duty towards himas surety, as they did 
not intimate to him the transactions with his 
brother which commenced on the 16th 
October 1913 and went on apparently to the 
3rd March 1914. These contentions have, 
in my opinion, been rightly overruled by Mr. 
Justice Chaudhuri. 


In support of the first branch of the 
argument, reference has been made on behalf 
of the appellant to the decision in Sherry, In 
re, London and County Banking Co. v. Terry 
(5); but that case, when carefully analysed, 
does not assist his contention. It is well 
settled that, in the absence of special agree- 
ment, a guarantor has no right to control 
the appropriation, by customer oar banker, of 
moneys paid in, subject to the qualification 
that the banker is bound to deal with the ac- 
counts in the ordinary way of business: Kirby 
v. Marlborough (6); Lysaght v. Walker 
(7). Thus, payments in may be appropriated 
to a pre-existing debt which is not covered by 
the security and of which the surety had no 
knowledge: Williams v. Rawlinson (8). On 
the termination of the guarantee, the account 

(5) (1884) 25 Ch. D. 692 at p. 705; 63 L. J. Ch. 404; 


50 L. T. 227; 32 W. R. 394, 
(6) (1813) 2 M. & S. 18; 14 R. R. 573; 105 E. R. 


Z 
(7) (1831) 5 Bligh. (N. s.) 1; 5 B. R. 208; 2 Dow. 
& Ol. 211; 35 R. R. 1 
(8) (1825) 8 Bing. Yl; 10 Moore, 362; R, & M. 283; 
8 L. J. C. P, 164; 28 R, R, 584; 130 E. R. 440, 
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may be closed and a new one opened to which 
all payments in may be carried; though the 
‘bankeris not entitled, where an account is 
guaranteed to a limited extent, to split that 
account during thecontinuance of that guaran- 
tee and appropriate all payments in to the 
unsecured balance: Bechervaise v. Lewis (9); Ez 
parte Hanson (10). It is perfectly intelligible 
that so long as an aceountis unbroken, a 
surety should not be prejudiced by avy depar- 
ture from the rule of appropriation of items 
in order of date, as enunciated in Olayton’s case 
(1), unless his consent to such departure is 
expressed or can be implied from the character 
of his engagement: Cory Brothers & Co. Lid. v. 
Mecca (11). Bat I cannot appreciate how, 
after the liability of the defendant under the 
contract of guarantee had become fixed on 
the 30th September 1913, he can maintain 
that the guarantee was discharged merely 
because a new account was opened by the 
Bank with the principal debtor on the 16th 
October 1913; there isclearly no room for 
the application of the doctrine that it is 
contrary to ordinary business and good faith 
to open a new account during the currency of 
the guaranteed one and carry all payments 
in to the new account,—a principle based on 
the self-evident position that the real rights 
of the surety cannot be prejudiced by the 
method of book-keeping, for as Lindley, M. 
R., said in Mutton v. Peat (12), itis immaterial 
_ “how the bankers may have manipulated 
their books or how many accotnts they may 
have kept.” If this is borne in mind, the 
observation of Cotton, L. J.,in Sherry, In re, 
London and County Banking Oo. v. Terry (5), 
as to the effect of an attempt by a Bank to 
make anew account before the guarantee 
terminates, whéreon Mr. Langford James 
strongly relied, proves valueless for the pur- 
poses of hisargument: see also City Discount 


Co. v. McLean (18); York City and 
County Banking Co. v. Bainbridge (14); 
Booth, In re, Browning v. Baldwin (15). 


(9) (1872) 7.0. P. 372; 41L. J. C. P. 161; 26 
L. T. 848; 20 W. R. 726. 
. (10) (1811) 18 Ves. 232; 34 E. R. 305. 

(11) (1897) A. O. 286 at p. 295; 66 L.'J. P. 86; 76 
L. T. 579; 45 W.R. 667; 8 Asp. M. C. 266. 

(12) (1900) 2 Ch. 79 at p. 85; 69 L, J. Ch. 484; 82 
L. T. 440; 48 W. R. 486. 

(18) (1874) L-R. 9 C. P. 692; 43 L. J. C. P. 344; 30 
L. T. 883. 

(14) (1880) 48 L. T, 732; 45 J. P. 158. 

(15) (1879) 40 L, T, 248; 27 W. B. 644, 


INDIAN OASES. 


43 


We must further bear in mind the. funda- . 


mental fact that A. H. Ghuznavi offered to 
open the second account with the Bank, only 


on condition that he would be permitted ,to - 


draw upon it for the purposes of his business 
in other words, that his deposit would not be 
applied in reduction of the overdraft on the 
first account. The position then was that if 
the Bank accented the.condition, they could 
not apply the deposit contrary to their engage- 
ment; if they refused to accept the deposit 
subject to the condition imposed, A. H. 
Ghuznavi would not have opened a second 
account. In either event, the surety could 
not by any possibility ‘be prejudiced. It is 
an elementary rule that any specific direction 
regarding the appropriation of a deposit must 
be observed by the Bank. In the case before 
us, the agreement between the Bank and the 
depositor made it impossible for the Bank 
to apply the deposit in reduction of the 
overdraft on the first account; conseqnently 


the fact that the deposit was not so applied,’ 


does not justify the contention that the Bank 
were at fault and the surety must be deemed 
discharged; there was thus no room for the 
application of the rule in Clayton’s case (1), 
As an illnstration, reference may be made to 
Wilson v. Dawson (16); there a buyer of cattle, 
who was indebted to a Bank as principal 
upon a note that had matured, deposited an 
amount greater than the note, under special 


agreement that the deposit would be applied . 


only in payment of cheques drawn by him in 
favour of sellers of cattle. This arrangement 
was made without the assent of the surety 
who had guaranteed the promissory note; yet 
it was ruled that the surety was not released 
by the failure of the Bank to apply the 
deposit in discharge of the note. 


In support of the second branch of the 
argument of theeappellant, reliance has been 
placed upon Rees v..Berrington (4); Polak v. 
Everett (2) and Holme v. Brunskill (3); and 
particular stress has been laid upon a passage 
in the judgment of Loughborough, L. C., in 
the case first mentioned: “it is the clearest 
and most evident equity not to caery on any 
transaction without the privity of him (the 
surety) who mast necessarily have a concern 
in every transaction with the principal debtor, 


(16) (1876) 52 Ind. 513. 


+ 


. surety -is discharged. 
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F You cannot keep him bound and transact his 


affairs (for they are as much his as your own) 
without consulting him. You must let him 


: judge whether he will give that indulgence 


contrary to the nature of his engagement.” 
On this, the argument is sought to be founded 
that the Bank failed in their duty to the 
appellant when they carried on transactions 
with his brother under the second account 
without any intimation to him. This conten- 
tion is, I think, wholly unsubstantial, In the 
first place, the statemert of the rale in Rees 
y. Berrington (4) must be taken subject to 
the qualification formulated by Brett, L.J. 
in Holme y. Brungkill (8). The true 
rule is, as Chitty, J., observes in Bolton 
vy. Salmon (17), that if there is any 
agreement between the principals with 
reference to the contract guaranteed, the 
surety ought to be consulted, and that if 
there ig any alteration, which is not obviously 
either unsubstantial or for the benefit of 
the surety, he is to be the sole Judge whether 
he will remain liable. This is substantially 
in accord with section 139 of the Indian 
Contract Act, which provides that if the 
creditor does any act which is inconsistent 
with the rights of the surety or omits to 
do any’ acb which his daty to the surety 
requires him to do, and the eventual re- 
medy of the surety himself against the 
principal debtor is thereby impaired, the 
The rule thus enun- 
ciated fits in with the statement of Story 
(Equity Jurisprudence, section 325) adopted 
by the Coart of Exchequer in Watts v. 
Shuttleworth (18). Reference may also be made 
to the rule enuneiated in section 133 of 
the Indian Contract Act which embodies a 
familiar principle relating to the discharge 
of a surety by variance in terms of the 


contract, recognised in .q long line of 
decisions, amongst others, in Bonar v. 
Macdonald (19); Ward v. National 


Zealand (20) and Taylor 


‘Bank of New 


(17) (1891) 2 Ch. D. 48 atp. 54; 60 L. J. Cli, 239; 
64 L. T. 222; 39 W. R. 589. 

(18) (1860) 5 IT. & N. 235; 29 L. J. Ex. 229; 120 
R. R. 559, affirmed 7 H. & N. 353; 7 Jur. (x. sa) 945; 
5 L. T., (x. s.' 58; 10 W.R. 132; 126 R. R. 471. 

(19) (1850) 3 H. L. C. 226 at p. 238; 14 Jur. 1077, 
7 Bell, 379: 10 E. R. 87; 88 R. R. 60 

(20) (1883) 8 App. Cas. 755 at p. 763; 52 L. J. P, 
0, 65; 49 L. T. 315. 
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v. Bank of New South Wales (21). The judg- 


ment of the Judicial Committee 
delivered by Sir .Robert Collier in: 
Ward v. National Bank of New Zealand 


(20) is specially instructive and ap- 
proves of the decisions in Po’ak v. Everett 
(2) and Holme v. Brunskill (8). In the 
second place, it is clear to my mind that 
what the Bank did when they opened the 
second account with A. H. Ghuznavi was 
exactly in conformity with what had been’ 
the intention of the appellant; his desire 
throughout was that the Bank should not 
foreclose, that his brother should carry on 
the business, and should have facilities for 
that purpose. This has been precisely the 
result of ‘the opening of the second: 
account, and the appellant himself has been 
to some extent benefited thereby, as monies: 
taken from the second account have, from . 
time to time, been placed to the credit of. 
the first account for the reduction of the 
overdraft therein. There is no reality in 
the contention that if the appellant had 
bean apprised in time of the transactions. 
in the second account, he might have taken 
effective measures to protect himself against 
his brother. I feel no doubt thatthe de- 
fendant world never have taken any action 
of the kind now suggested; this is plainly. 
shown by his conduct after he had become 
aware of the transactions in the second 
account, He not only never protested but 
he actually tõok time repeatedly to satisfy 
the dues of the Bank. Assume that this 
does not affect his legal rights, but . his 
conduct affords valuable evidence of his 
true intention. In my opinion, the argument: 
of the appellant fails in both its branches; .- 
this is clearly not a case where we can; 
say that the Bank had the means cf satis- 
fying the overdraft, either actually or poten. - 
tially, in their control or within their pos- 
session, and yet, to the prejudice of. tke 
surety, did not choose to avail themselves . 
thereof; nor can we say that the Bank en- 
tered into fresh transactions with the- 
debtor which constituted a variation. of the 
original contract or in any way impaired 
the eventual remedy of the surety against 
the principal debtor. The claim of the Bank 
must consequently be sustained. i 


(21) (1886) 11 App. Cas. 596 at p. 603; 55 D.J. P, 
C. 47; 55 L. T., 444, ; l 
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J LA a 
There remain two subordinate questions 


which require a brief examination: first, 19 
the appellant entitled to have the accounts 
opened; secondly, is he liable for interest 
‘ after the 30th September 1913, and if so, 
at what rate? I think the contention that 
the appellant is entitled to an account, is, 
in the circumstances of this case, illusory. 
The appellant was informed from time to 
time as to how the accounts stood as be- 
tween the Bank and his brother; he never 
disputed the correztness of the accounts; 
in fact, he never even expressed a desire 
to test them. The suggestion of the 
respondent that this question has now been 
raised with a view to gain time, is, I think, 
not quite groundless, and receives support 
from the fact that no serious attempt has 
been made to challenge any specific items in 
the account before us or even to indicate 
that there are any entries which required 
explanation or investigation. No ground, 
“in my opinion, has been made out to justify 
an order for enquiry into the accounts. 
As rogards the claim for interest, it is 
contended that there was no agreement to 
pay interest after the 30th September 1913, 
and that the elements necessary to support 
a claim under the Interest Act of 1839 
have not “been established. This may be 
conceded; but it is plain that the Bank can 
rightly dann interest by way of damages 
for the detention of the money due to them. 
Authority for this position may be found 
in the decision of the Judicial Committee 
in Ohajmal Das v. Brij Bhukan (22) 
and in a long line of cases reviewed in 
Mohamaya Prosad Singh v. Ram Khelawan 
Singh (23) and Ramjiban Shah wv. Dhiku 
Singh (24), which show that the strict rule 
of the English Common Law, as enunciated 
in London Chatham § Dover Rutlway Co. 
v. South Hastern Railway Co. (25), has not 
been followed in this country. Ithink also 
that this is pre-eminently a case where 
interest should be allowed; the defendant 
repeatedly obtained time from the Bank; 
his conduct may well be deemed to imply 
an undertaking to pay interest, for no com- 


(22) 22 J, A. 199; 17 A. 511; 6 Sar. P. ©. J. 624. 

(23) 15 Ind. Cas. 911; 15 C. L. J. 684. 

(24) 16 Ind. Cas. 246; 160. L, J. 264 at p. 270. 

(25; (1893) App. Cas. 429; 68 L. J. Ch. 98; 1 R. 
275; 69 L. T. 687; 58 J. P. 36. 


. decree must be affirmed, and with 


-mercial man would agree to an 


overdue would carry interest during the 
extended time. As regards the rate, I think, 
the Bank can reasonably claim only what 
was originally agreed upon between them 
and the debtor, and not the higher rate 
demanded from the appellant in their letter 
of the 16th July 1914. No contract was 
made for payment of interest at the higher 
rate and none can be implied from the con- 
duct of the parties. The decree, consequently, 
requires .to be varied in this respect. 

Subject to the variation indicated, the 
costs, 
as the appeal has substantially failed. 


Appeal dismissed; Decree modified. 


MADRAS HIGH COURT. 
Civi APPEAL No. 268 or 1911. 
March 30, 1914, 
Present:— Mr. Justice Tyabji and 
Mr. Justice Spencer. 

C. PRASANNA VENKATACHEHLLA 
‘REDDIAR—Derenvayr No, 2— 
APPELLANT 
VETSUS 
Tue COLLECTOR or TRICHINOPOLY 
AND ANOTHER—-PLAINTIFF AND DEFENDANT 


No. 1— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 92, O. XXH 
— Suit under s. 92—Alienee of trust property, if can be 
joined as party—Death of one of the respondents— 
Abatement of uppeal—Test-—"Right to sxe,’ meaning 
of--Limitation Act (IX of 1908), s. 10, Sch. I, drt. 120 
—Right to follow trust property in hand of alienee, 
when arises—Aliente for consideration and in good 
faith—Suit for declaration that alienation is wmvatid— 
Limitation, 

The mere fact that one of the respondents is 
dead and that his representative is not brought on 
the record will not make the appeal abate, if the ri ight 
survives to the appellant. [p. 46, col. 2; p. 48, col. 1.1 

The right survives where the question on which 
adjudwation i is sought by the appellant in his appeal 
will not affect the deceased party. [p. 47, col. 1.) 

When the provisions of Order XXII of the Civil 
Procedure Code have to be applied to appeals, the 
words ‘the right to sue’ must be construed as 
meaning ‘the right to prosecute by_law, to obtain 
relief by means of legal procedure.’ {@. 46, col. 2.] 


The right to follow trust pr operty in 
the hands of a transferee arises only where 
the transferee has not acted in good faith; 


(1) If such a transferee has paid no consideration 
he is not an assignee for valuable consideration 
within the terms of the Limitation Act, section 10, 


and in his case a suit for the purposes of following 


extension , 
of time, unless he understood that the sum e 
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ot trust property is not barred by any length of time. 


° But (2) where the transferee is an assignee for 
valuable consideration, (a) if he has acted in good 
faith without having notice of the trust he acquires 
immediate title to the property under section 64 of 
the Trusts Act, or (b) if he has not acted in good 
faith but has paid valuable consideration he acquires 
good title after the lapse of the period necessary for 
extinguishing (under section 28 of the Limitation 
Act) the right of the beneficiary to follow the trust 
property in his hands. [p. 47, col, 2.) ; 
The right to sue for a declaration that an alien- 
ation of property is invalid falls under Article 120 of 
the Limitation Act and accrues at the completion 
of the document, not when the plaintiff obtains 
knowledge of the alienation. [p. 47, col. 2; p. 49; col. 


aha: —Whether can alienees or trespassers on 
trust property be joined’ as parties to a suit under 
section 92 of the Civil Procedure Code? [p. 48, col. 2,] 


Appeal against the decree of the Sub- 
ordinate Judge of Trichinopoly, in Original 
Suit No. 2 of 1910. 

Messrs. T. Subramania Atyar and T. M. 
Krishnaswamt Aiyar, for the Appellant. 

The Government Pleader, for Respond- 
ent No. 1. 

JUDGMENT. . 

Tyan, J.—The Collector of Trichinopoly 
is the plaintiff. The suit is instituted 
under sections 92 and 93 of the Civil 
Procedure Oode. 

The first defendant (now deceased) was 
the alleged trustee and manager of ‘the 
charities referred to in the plaint. The 
second defendant was alleged to be a 
transferee from the first defendant of a 
portion of the lands appertaining to the 
charitable trust. 

The prayers against the first defendant 
were for removal of the-first defendant 
from the trusteeship and for accounts. 
There was a prayer (b) “to declare the 
sale to the second defendant of the lands 
belonging to the charity to be invalid.” 
This is the only relief clajmed against 
the second defendant. -There were other 
prayers for the appointment of a” new 
trustee and for vesting the trust property 
in the trustee as appointed. The plaintiff 
obtained all the reliefs asked against both 
the defendanjs in the lower Court. 

‘There were appeals against this decree 
by each of the defendants. But the first 
defendant is now dead and her repre- 
sentatives not having been brought on the 
record, her appeal has abated, and has 
been -dismissed. by us. The present appeal 
e is by the second defendant. 


any 


It was contended before us on behalf — 
of the plaintiff that the second defendant's 
appeal must also abate, inasmuch as the 
first defendant who was originally a 
respondent to this appeal is now dead and 


her legal representatives have not been 
brought on the record as required by 
Order XX. II. 


In my opinion the appeal does not 
abate. 


The mere fact that one of the respond- 


ents is dead and that his representative 
is not brought on the record, will not 
make the appeal abate if the right 


survives to theappellant. In Gopal Ganesh 
Abhyankar v. Ramchandra Sadashiv Sahas- 
sabudhe (1), ib was succinctly stated 
that when the sections of the Civil 
Procedure Code which are now replaced 
by Order XXII have to be applied to 
appeals, the words “the right to sue” 
must be construed as meaning “the right 
to prosecute by law, to obtain relief by 
means of legal procedure.” This is not 
expressly stated in Order XXII, rule 11, 
which may be styled the interpretation 
clause of the order. But several rules in 
the order become meaningless in their 
application to appeals unless these words 
are added; and the addition of these words 
would follow from giving to the expression 
a “right to sue” a meaning cognate to that 
which the rule expressly gives to the 
word “suit”. Gopal Ganesh Abhyankar v. 
Ramchandra Sadashiv Sahasrabudhe (1) was 
followed in Paramen Chetty v. Sundararaja 
Naick (2). 

The relief that the second defendant 
claims in appeal is, first, that as he was 
not a necessary party to the suit, his 
name should be struck off from the 
record, and secondly, that if there was 
cause of action against him it was 
barred by limitation, that in either case 
the suit should be dismissed as against 
him. If the second defendant is 
entitled to claim this relief, he is entitled 
to do so in his sole right. The only 
person against whom this relief is claimed 
is the plaintiff. On the death of the first 
defendant, the second defendant’s right to 
claim this was not affected. A test for 


(1) 26 B. 597 at pp.6C2, 608, 607; 4 Bom, L, R. 826, 
' (2) 26 M. 499. 
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deciding whether the right survives was 
suggested by the Government Pleader, 
viz., whether the appellant can succeed, 
and the decree can be reversed, without 
bringing the legal representative of the 
deceased party on the record. This test 
is satisfied in the present appeal. The 
question on which adjudication is sought 
by the second defendant as appellant 
before us will not afféct the deceased party. 
See Renga Srinivasa Chart v. Gnanaprakasa 
Mudaliar (3). An ingenious argument was 
put forward on this point that the lower 
Court’s decree entitled the second defendant 
to sue the first defendant for damages 
for breach of covenant for title, if 
there was any such covenant, that the first 
defendant was consequently interested in 
the appeal of the second defendant. The 
argument does not seem to require any 
detailed refutation. 
the appeal does not abate. 

On the merits several questions of law 
were argued before us. It is necessary to 
deal only with the question of limitation. 
1 am of opinion that the claim, if any, 
against the second defendant was barred. 

I express no opinion on the point 
whether the plaintiff had any cause of 
action against the second defendant; but 
will assume that in the circumstances of 
this case,.though the suit was brought by 
the Collector under sections 92 and 93 of 
the Civil Procedure Code, such a declaration 
as is here sought by prayer (b) can be 
asked and obtained against a person who 


claims to be a transferee from the 
trustee. 
Ib was suggested in the first instance 


that the Collector’s right to obtain this 
relief (assuming it exists) is not barred, as 
section 10 of the Limitation Act prevents the 
right to follow ‘the trust property in the 
second defendant’s hands from being barred 
by any length of time. The second defend- 
ant has been found to be an assignee for 
valuable consideration, and that finding has 
not been attacked before us. But it was 
. argued that it has not been found that the 
second defendant is a transferee in good 
faith, and that the mere fact of his being a 
transferee for consideration will not make the 
plea of limitation available to him, unless 


(3) 30 M, 67 at pp. 68, 69; 2 M. L; T. 36, 


I hold, therefore, that 


he is also a transferee in good faith. This 
contention cannot be upheld. Trust property 
in the hands of a transferee in good faith for 
consideration without the notice of the trust 
cannot be followed by the beneficiary at all: 
see Trusts Act, section 64. The right to 
follow arises only where the transferee has not 
acted in good faith: (1) if such a transferee 
has paid no consideration he is not an assignee 
for valuable consideration within the terms of 
the Limitation Act, section 10, and‘ir his case 
a suit for the purpose of following trust pro- 
perty is not barred by any length of time. 
But (2) where the transferee is an assignee 
for valuable consideratio, (a) if he has acted 
in good faith without having notiee of the 
trust he acquires immediate title to the pro- 
perty under section 64 of the Trusts Act, or 
(b) if he has not acted in good faith, but has 
paid valuable consideration he acquires good 
title after the lapse of the period necessary 
for extinguishing (under section 28 of the 
Limitation Act) the right of the beneficiary 
to follow the trust property in his hands. 
This is in accordance with principle, When 
there is valuable consideration for the trans- 
fer, the original trust property is replaced by 
the consideration. There is no such institu. 
tion when there is no consideration. No quesa 
tion is raised here as to the adequacy of the 
consideration. 

Tf limitation tan be pleaded then the 
Article applicable to the suit is Article 
120. This was conceded. It was argued, 
however, by the learned Government 
Pleader that time did not begin to run from 
the date of the exeaution of the sale of the 
26th of January 1899 whieh is alleged to 
have been made in breach of trust, and a 
declaration of the invalidity of which 19 
sought in prayer (b) of the plaint, but that it 
began to run only, from the time when the 
Collector was informed of the facts entitling 
him to take action under section 92 of Civil 
Procedure Code. lt was strenuously pressed 
upon us that a publie officer has no duty 
cast upon him to go round and examine 
public trusts and that suits which hp is en- 
titled to institute must be allowed to be bar. 
red though he may have no knowledge of his 
right tosue. The Article must, however, be 
construed as it is, and L find myself unable to 
see how the meaning suggested by the learned 
Government Pleader can be read into the words 

when the right to sueeacorues.” The Article 
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must be ċonstrued as it is, notwithstanding 
that Article 134 preseribes a period of twelve 
years from the date of the. purchase from the 
trustee whem possession is sought for. If the 
Collector can sue under section 92 of the 
‘Civil Procedure Code for a declaration against 
an alleged transferee in breach of trust (or 
which point I express no opinion), then the 
suit must, it seems to me, be brought within 
‘six years cf the sale. Time. began to run, 
therefore, on 26th January 1899, and the suit 
was brought more than six years thereafter. 
It was, in my opinion, barred by limit- 
ation. 

“. The appeal will be allowed and the suit 
dismissed against the second defendant. The 
costs of both parties to the appeal in both 
Courts will be payable out of the trust funds, 
‘but the appellant will recover his whole costs 
first and the first respondent will recover his 
costs only out of the balance. We are in- 
formed that Some costs incurred in the lower 
Court have been recovered by the Collector 
from the appellant. These will have to be 
refunded to the appellant and under section 
99 of the Civil Procedure Code we specify 
four months from this date for this being 
done. 

Spencer, J.— I agree that the appellant can 
‘obtain the relief that he seeks in this appeal 
‘without making the legal representatives of 
the second respondent parties. 

In Durga Charan Sarkar v. Jotindra Mohan 
Tagore (4), the test employed for ascertaining 
whether a particular defendant was necessary 
party to the suit was to see (1) whether 
there was a right to some relief against him 
in respect of the matter*involved in the suit; 
(2) whether his presence was necessary to 
enable the Court effectually and completely 
to adjudicate upon and settle all the questions 
involved in the suit. The questions involved 
in an appeal do not necessarily include all the 
questions involved in the suit to which ib is 
related: if we read “appeal? wherever the 
word “suit”? occurs in the above passage and 
consider what are the reliefs asked for by the 
appellant inthe present appeal, it will appear 
that heecan obtain all that he wants-without 
_ the presence of the first defendant or her 
legal representatives. 


There bas been considerable divergence of 
opinion in the reported decisions of Courts in 


. (4) 27 C. 498 at p. 497. 


Tndia as to the scope of section 539 (corres- 
ponding to section 92 of the Code of 1908) 
before the present Code became law. Now 
the question as to the powers of a Court pro- 
ceeding under section 539 to remove trustees, 
held to be within the competence of the Court 
by Subbayya v. Krishna (5), Husene Begam v. 
Collector of Moradabad (6), Girdhart Lal 
v. Ram Lal (7), Sajedur Raja Chowdhuri v. 
Gour Mohun Das Baishnav (8), and held to be 
withont the competence of the Court by 
Narasimha v. Ayyan Uhetti (9), Rangasami 
Naickan v, Varadappa Natckan (10) Budre2 Das 
Mukim v. Chooni Lal Johurry (11), Budh Singh 
Dudhuria v. Niradbaran Roy (12), has been 
settled by the legislature introducing clause 
(a) in section 92 (1). Itis still a debatable 
question whether alienees or trespassers on 
trust property can be joined as parties to a 
suit under this section. It was held in 
Ghazaaffar Husain Khan v. Yawar Husain (18) 
that alienees could be impleaded for the pur- 
pose of determining what properties are 
affected by the trustand in Sajedur Raja 
Chowdhurt v. Gour Mohun Das Baishnav (8), 
that they could be made parties for the 
purpose of recovering from them properties 
improperly alienated, but in Augustine v. 
Medlycott (14), Strinivasa Ayyangar v. Sirini- 
vasa Swamd (15), Kazi Hassan v. Sagun 
Balkrishna (16), Huseni Begam v. Collec- 
tor of Moradabad (6), Arunachella Ohetti v. 
Muthu Chettiar (17), Budree Das Mukim v. 
Chooni Lal Johurry (11), Budh Singh Dudhuria 
v. Niradbaran Roy (12), it was decided that 
the section was not applicable to suits against 
strangers to the trust. Now assuming with- 
out accepting that the Government Pleader 
is correct in his contention that the object of 
the section as shown by the addition of 
clause 2 is to protect trusts against multifa- 
rious suits, that the words of the section are 


(5) 14 M. 186; 1 M. L. J. 95. i 
(6) 20 A. 46; A W. N. (1897) 219. 
(7) 21 A. 200; A. W. N. (1899) 32, 
(8) 24 0. 418. 
(9) 12 M. 157. 
(10) 17 M. 462. 
(11) 33 0. 789; 100. W. N. 581. 
(12) 20. L. J. 43L r 
(13) 28 A 112; 2 A. b. J. 591; A. W. N. (1905) 208 
(34) 15 M, 241, 
(15) 16 M. 31. ° 
(16) 24 B. 170; 1 Bom. L. R. 649. 
(17) 17 Ind. Cas. 586; 23 LL. L. J. 347, 
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very wide, that the reliefs (a) to (g) are 
"illustrative and do not limit thé grant under 
(h) of such further” or other relief as the 
nature of the case may require, the plaintiif’s 
suit must still fail as against the second’ de- 
fendant: unless he can show that it is in 
time, 

The relief asked against the ET defend- 
‘ant is a declafation’that the sale of the 
-trust properties -to him is invalid. * This 
‘case can hardly be treàted asa suit for re- 
covery of possession of trust properties for 
‘which Article 184 would be appropriate. © 

It was held in Ottapurakkal Thazhate Soopt 


«v, Cherichil Pallikkal Uppathumma (18) that — 


the right to sue fora declaration’ that one 
alienation of property is invalid’ falls 
under Article 120 of the Limitation Act and 
‘accrues at the completion of the document, 
not when the plaintiff obtains knowledge of 
the alienation. The- second defendant pur- 
chased under Exhibit B on` 26th January 
1899 and the ‘plaint is dated 7th October 
1909. Article 120 allows six years from the 
date of the right to sue accruing. The Sub- 
Judgé finds that the Collector became aware 
of the alienation when he received the report 
of the Revenue Inspector, Exhibit H, dated 
19th February 1905; but it appears that he 
was aware of some trust properties having 
been misappropriated and alienated when hè 
passed the proceedings Exhibit I, dated 9th 
June 1899. I, therefore, consider that the 
relief sought NA Ki the appellant is in any 
case time-barred, and I agree in dismissing 
the suit against him with costs to be paid as 
directed in my learned brother's judg- 
nent. l 
Appeal UROS: 


= (18) 5 Ind. Cas, 698;-33 M. 31. 
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FULL SENCH. 
ÅPPEAL FROM APPELLATE Decres No, 2417 


or 1913. . 

February 7, 1916. 
Present:—Sir Lancelot Sanderson, KT., 
Chief Justice, Justice Sir Woodroffe, Kr., 
- Justice Sir Asutosh Mookerjee, Kr,, 
Justice Sir Herbert Holmwood, KT., and 

Mr. Justice D, Chatterjee. 
PURNA CHANDRA TRIVADI—PLAINTIPF 
APPELLANT 

Versus . ; 
CHANDRA MONI DASI AND OTHERS— 


DEFENDANTS — RESPONDENTS, 
Non.transferable occupancy-holding, transferee of 
share im, right of-—Co- sharers, other,- right of—Land- 
lord, right of. 
Where a share of a non-transferable occupancy- 


“holding is transferred, the holders of the other share 


are entitled to be in possession of the property as 
against the landlord and, therefore, the landlord bas 
no S to take posseemon of the property. [p- 5l, 
col. 2 

Per Mookerjee, J. The purchaser of a shave of a 
non-transferable - occupancy-holding is entitled to 
possession even as against the landlord. [pa 51, col. 2.) 

Dayamoyi v. Ananda Mohan Roy, 27 Ind. Cas. 61; 
4260. 172; 18 0. W. N. 971; 20 O. L. J. 62, applied.. 


_ Appeal against the decree of the District 
Judge, Murshidabad; dated the 24th of April 
1918, affirming that. of the Munsif, Ist Court, 
Kandi, dated’ the 28th June 1912. 

FACTS material ,to the report are as 


follows: 
Plaintiffs Nos. 2 and 3 were tenants in - 
respect to -one-half of a non-transferable 


ovecupancy-holding. , They mortgaged part of 
their interest to ie father of the plaintiff 
No. 1, who in execution of a decree based on 
the mortgage purchased the mortgaged 
property and then purchased the rest of the 

interest of plaintiffs Nos. 2 and 3. i 


The predecessor-in-interest of defendant 
No. 1 was a, co-sharer landlord. He 
obtaine@ a decree for his share of the rent 
of the whole holding in a suit brought 
against the recorded tenants and purchased 
the right, title and interest of the judgment- 
debtors in execution of his decree. He 
then obtained recognition from his to-sharers 
and dispossessed the plaintiffs by sub-letting 
the holding to defendants Nos. 2 to 6. 
The plaintiffs thereupon brought a suit for 
recovery of possession of the lands on declara, 
jon of their. title thereto, 


00 
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The Court of first instance held that the 
defendants were entitled to raise the plea of 
non-transferability and the plaintiffs had no 
yalid title to the disputed land. It did not, 
therefore, decide two issues, namely: 

Issne No. 5. Are the plaintiffs entitled 
to get khas possession of the lands in 
suit ? 

Issue No.6. To what relief are the plaint- 
iffs entitled in this suit ? 

The plaintiffs, appealed. The District 
Judge upheld the decision of the Trial Judge. 
He said:—- 

“The only question for me is. whether 
they (defendants) were estopped from rais- 
ing this plea on appellants’ behalf. The 
ease of Radha Kant Chakravartt v. Rama- 
‘nand« Shaha (1) is relied on; but I think 
that I am bound by Krishna Lal Saha v. 
Bhatrab Chandra Rahat (2) and Iswardhari 
Singh v. Suhebzadi (3).” 

The plaintiffs then appealed to the High 
Court and this appeal, v:z„ Appeal from 
Appellate Decree No. 2417 of 1913, came on 
for hearing before Richardson and Mullick, 
JJ., who referred the case to the Full Bench. 

The material portion of the order of refer- 
ence was as follows :— 


sk 

It appears to us, however, to be extremely 
difficult to distinguish it in principle between 
those cases in whicha co-sharer landlord 
has bought a holding by private sale and 
those cases in which he has bonght at a 
forced sale held in execution of a money- 
decree, whether the decree has been obtained 
by himself or by a third party. In both 
classes of cases, so far as the co-sharer land- 
lord is concerned he is a voluutary purchaser 
of the right, title and interest of the tenants 
and if he cannot take advantage of the 
landlord’s statutory right fer the purpose of 
improving his position,and getting in a 
larger title in the one case, no reasoh occurs 
to us why he should not be similarly 
debarred in the other. 

“That being our view in regard to the 
nuthoritigs. we are of opinion that the 
difficulty of the subject-matter and the 


(1) 13 Ind, Cas, 698; 16 0. W. N. 476; 16 ©. L. J. 
269; 39 C. 5138. 
(2) 90. W. N. coxlviii. 
(3) 12 C, W. N. 720; 85 0, 538, 
: é 
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frequency with which controversies of this 
kind arise make it desirable that the 
present case should be referred toa Full 
Bench, 

“We accordingly direct that the following 

question be referred toa Fall Bench: 

Whether a co-sharer landlord who has 
purchased a non-transferable occupancy- 
holding in execution of a decree for his 
share of the rent is competent to question 
the validity of the title of a previous 
transferee of the holding from the tenant, 
such transfer not having been recognised by 
the landlord.’ ” 

Babu Naresh Chandra Sinha, for the Ap- 
pellant.—The question that has been referred 
to the Full Bench does not arise. Here a 
portion only of the holding has been trans- 
ferred. The landlords cannot eject the 
transferee of a portion. 

[SANDERSON, O. J.—It seems that the 
plaintiffs are -ont of possession. lt is not 
a suit for ejectment of the transferee by 
the landlords but a suit for recovery of 
possession by the transferee. | 

Yes, my Lord. As the landlords have no 
right to eject the transferee of a portion, 
the dispossession of the transferee is wrong- 
ful. . It is an invasion of a legal right. 
bin the transferee can recover possession 
also. 

See Dayamoyt v, Ananda Mohan Roy (4). 


Babu Sorosht Charan Mitra, for the Re- 
spondents. 


JUDGMENT. 


SANDERSON, ©. J.—In this case the refer- 
ence to us by the two learned Judges, 
which is set out at page 4 of the paper-bonk, 
is “whether a co-sharer landlord who has 
purchased a non-transferable occupancy- 
holding in execution of a decree for his 
share of the rent is competent to question 
the validity of the title of a previous 
transferee of the holding from the tenant, 
such trausfer not having been recognised by 
the landlord.” 

In my judgment, and I think all my 
learned brothers agree, apparently there has 


(4) 27 Ind, Cas. 61; 42 C. 172; 18 C. W, NX. 971; 20 
C. L, J, 62. 
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been a misconception of the facts of this case, 
and when they are correctly appreciated, the 
point which is involyed in this reference 
does not arise at all, because ib now appears 
that the plaintiffs Nos. 2 and 3 were 
tenants in respect of one-half only of an 
occupancy-holding which was not transfer- 
able and the plaintiff No. 1 has purchased 
their interest. Therefore, the most the 
plaintiff No. 1 has purchased is the one- 
half share only, and under those circam- 
stances there are other people, who are 
holders of the other half share, and who 
are entitled to be in possession of the pro- 
perty as against the landlord, and, therefore, 
the landlord had no right to take possession 
of the property. Consequently, the point 
which has been referred to us does not 
arise. The course which this Court thinks 
as the proper one is to remit this case to 
the District Judge in order that he may 
deal with the other points which may arise 
in the case. See page 9 of the paper-book 
where the Munsif who tried the case says: 
“The other points need no discussion after 
the above finding.” There are evidently 
other points which may have to be deeided, 
and the case is remanded for that pur- 
pose. 


The appellant will have the costs of this 
hearing and of the Division Bench. 


WOODROFFE, J.—I agree, 


MOOKERJER, J.—The question referred to 
the Fail Bench for decision has been framed 
on a misconception of the actual facts of the 
case. The order of reference assumes that 
the first plaintiff acquired the entire holding 
by the two transactions upon which he 
relies, namely, first, a purchase at a sale in 
execution of a murtgage decree on the 10th 
March 1907, and secondly, another purchase 
under a conveyance on the 14th October 
1907. But, on an examination of the plead- 
ings and the proceedings in the suit it is 
plain that under these transactions the first 
plaintiff acquired only one-half share of the 
holding, and this accords also with the 
finding of the District Judge. In this view, 
the question referred to us does not arise, 
and the rights of the parties must be 
governed by the rales formalated by the 
Fail Bench in Dayamoyt v. Ananda 
Moran Roy (4). That decision shows 
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that the plaintiff, as purchaser of a share 
of an occupancy holding, is entitled to pos- 
session even as against the landlord, inas- 
much as the tenancy has not yet terminated, 
and interposes a barrier between him and the 
landlord. Consequently, the plaintiff is 
entitled to recover possession from the 
landlord who must be deemed to have 
wrongfully evicted him from the holding 
whereof he ha; purchased a share. 

I must add, however, that on the materials 
before us we are notin a position to 
make a decree for possession in favour of 
the plaintiff, as there has not been up to 
the present stage any determination of the 
question raised in the fifth issue in these 
terms: “Are the plaintiffs entitled to get 
khas possession of the lands in suit?” This 
issue was framed in these circumstances. 
The allegation of the plaintiff was that his 
mortgagors and vendors were «in exclusive 
occupation of specific lands described in the 
plaint as representing the half-share which 
he subsequently acquired. This was not 
admitted by the contesting defendant who 
set up a case of joint possession of all the 
lands of the holding by the joint tenants. 
If the allegation of the plaintiff turns out 
to be true, he will be entitled to a decree 
for exclusive possession of the land 
described in the plaint as representing his 
half share of the entire holding. If, on the 
other hand, it turns out that the predeces- 
sors-in-interest of the first plaintiff -were in 
possession, jointly with their co-sharers, of 
the lands of the co-tenancy, the plaintiff 
will be entitled to a,decree for joint posses- 
sion of all the lands to the, extent of his 
half share. These are matters which must 
obviously be investigated before a decree 
for possession can be framed in favour of the 
plaintiff. Butit must be clearly understood 
that inthe determination of this question, 
tae Court below must proceed on the basis 
of the finding accepted by us, namely, that 
the plaintiff has by his purchases acquired 
a good title to a half share and a half 
share only of the occupancy-holding “in 
dispute. 


On these grounds I agree that this appeal 
must ba allowed with costs and the case 


‘remitted to the District Judge in order that 


the matter may be reheard on the lines indi- 
cated above. 


y+ 
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“Hormwoon, J.—I agree with the judg- 
“mentis ‘which have been delivered, and I 
have- jo. objection . to the case going back 
‘for the purpose of deciding the fifth issue 
‘and-.other questions which the learned 
“Muasit ‘held would arise in the suit, if the 
plaintiffs established their right to obtain 
‘possession . as against defendant No. 1. 
But when the case goes back it ought not, 
in-my opinion, to be open to the District 
Judge. to re-hear the case upon the question 
‘pf whether . plaintiffs Nos, 2 and 8 are 
‘tenants in ‘yespect of a portion of the 
folding” px of the whole. Provided the 
Temand. 15 limited to the question which 
has been enuneiated in the judgment of 

r. ` Juštico. 'Mookerjee, I am in entire 


s gement. 
Cutan J.—lI agree. 
a _. Appeal allowed; Case remanded. 
Ste > E SAH a tia’, 
Ai me ae Ce : En ei 4 
~ Pe oer 


erties. Crab. APPEAL No. 127 or 1914. 

joo amc’ ...Jantary 27, 1916. 
iar — Sir John Wallis, Kr., Chief J malice, 
Íy. c and-Mr. Justice Phillips. | 
PONNAMBALA PILLAI (pren) AND ANOTHER 
A ees Nos. 2 to 5—AppreLLants 

ee .. %@TSUS 

vhs MUTHU. CHETTIAR AND OTHERS—- 
PLAINTIFENO, l-anp Derenpants N 0s. 6 to 8 


vif RESPONDENTS, 

. Trust L Religious endowments- Dismissal of ti -ustee, 

kow- effected—Suit by ‘two out of fiwe trustees to recover 

Sent, “whether ” ‘matntainable—Tr ustee, when can give 

Hood dischérgë. were 

. Where. insa suit : TET by two out of five 
ea ay ee to recover rent for three faslis 


NAHAN 


$ PE”. C -S 


Ka aka han ‘receiving their'answer® took upon 
jumped 9 ee the plaintiff that he had been 


won A h ihat ihe ‘plaintiff was not properly dis- 
a ‘and if was competent to him to sue; [p. 53, 

teol. p 

(2) thit the’ suit broen by twe ont of. the five 
trustees alone was maintainable and was not bad for 
imisjoinder: of parties. [p. 58,-col. 2.] ` 

g, ERT emesware an v, Shangaran, 14 M. 489; Puramathan 
Semayaginad v, Sankara Menon, 23 M. 82; Savitri 
Anitarjanan. v: Raman Nambudri, 24 M. 296; Karattole 
Edamana v. Unni Kannan, 26 M. 649, distinguished. - 

Peria Karwppan v. YVeleyuthan Chetti, 29 M. 302; 
Pyari Mohyun Bose vi Kedarnath Roy, 26 Q, 409; 
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3 C. W. N. 271; Rasu Mudaliar v. Veerasami Pillai, 18 
M. L. J. 495; 4 M. L. T. 194; Kunhan’ v. Moorthi, 7 
Jnd. Cas. 422; 8 M. L. T. 208; (1910) M. W. N. 359; 20 
M. L. J. 951: 34 M. 406; Malappurath Paramadhathil 
v. Channazhi Krishnan, 13 Ind. Cas 234; (1911) 2 M. 
W. N. 587; Narayanan Chettiar v. Lakshmanan Chettiar, 


-29 Ind. Cas. 1; 28 M. L. J. 571; Biri Singh: v. Nawal 


Singh, 24.A. 226; A, W.N. (1898) 31, followed. 

Even one out of many trastees can give a good dis- 
charge for rent and similar payments of income if 
he has oris held ont by his ao-trustees as having 
‘authority todo so. [p. 53, col. 2.] 
~- Ullatil Ketathil Nethiri Menon v. Mullapuili Gopalan 
Nair, 30 Ind. Cas. 713; 29 M. L. J. 291; 2 L. W. 714; 
(1915) M. W. N. 586; 18 M. L. T. 220, followed. 


Appeal against the decree of the Court 
of the Subordinate Judge, Kumbakonam, in 
Original Suit No. 63 of 1913. 

Mr. T, V. Venkatarama Aiyar, ‘for the Appel- 
lants. 

` Messrs. T. Rangachariar and 0. Krishnama- 
chariar, for the Respondents. 


JUDGMENT.—This is a suit brought by 
two out of five trustees of atemple to 
-recover rent for three fasiis, 1316, 1317 
and 1318, and the irst question is as to 
whether the suit was properly instituted 
as the Subordinate Judge has held. As to 
that, it is objected, in the first place, that 
‘the Ist plaintiff had been dismissed by the 
Kumbakonam Temple Committee from his 
office af trustee hefore the institution of 
the suit. -It does not appear from the 
exhibits in the case that he has ever been 
finally dismissed by the -Committee (See 


’. Exhibit I of the llth February 1912 and 


Exhibit C of the 5th January 1913, from 
which it appears that the question of his 
dismissal was still to be settled in circulation). 
Apart from this, itis not suggested that he 
had ever been called upon to answer the 
charges in respect of which it was proposed 
to dismiss him, and, therefore, even if they 
had go purported to dismiss him, such an 
abuse of the rules of natural justice, it is 
well settled, would invalidate the dismissal 
in the case of an office of this kind. It 
appears that the managing member of the 
Temple Committee sent proposals to the 
other members of the Committee to dismiss 
the Ist plaintiff, which is a very extra- 
ordinary method of conducting temple 
business of-this importance; and before he had 
received answers from all the members took 
upon himself to inform the plaintiff that he 
had been dismissed. The chairman had, in 
our opinion, no right to proceed i in this way, 
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and one of the members who replied, was 
fully justified in requiring that the 
matter should be further considered. We 
hold that’ the lst plaintiff was 


properly dismissed and that the first objection 
fails. 


“The next objection is that atthe time the 
suit was brought the 7th and Sth defendants 
had been appointed trustees of this Devas- 
thanam by the Temple Committee. That is 
contested on the other side, but we assume 
for the purposes of this case that they had 
been duly appointed. It is then said it was 
not competent to the lst and 2nd plaintiffs 
to institute the suit by themselves without 
consulting the other trustees whom.they have 
impleaded as the 6th, 7th and 8th defend- 
ants. At. one time there was a considerable 
body of authority in this Court in favour of 
that view, namely, Parameswaran v. 
ran (1), Puramathan Somayajipad v. Sankara 
Menon (2), Savitri Antaryanam v. Raman 
Nambudri (8). Butin Mariyil Raman Nair 
v. Narayanan Nambudripad (4), doubts were 
expressed as to the soundness of that view, 
and the question was referred to a Full Bench 
in Karatiole Hdamana v. Unni Kannan (5). 
The Fall Bench did not find it necessary to 
decide the general question but based their 
decision on the terms of the Transfer of 
Property Act applicable to the suit, which 
was asuitfor redemption. However, since 
that time a view adverse to the view taken 
in the earlier cases had been expressed in a 
long series of cases beginning with Peria 
Karuppan y, Veleyuthan Chetti (6), which 
followed the decision of the Calcutta Full 
Bench in Pyari Mohun Bose v. Kedarnath 
Roy (7), and this was followed by one of us 
sitting on the Original Side in Rasu Mudaliar 
v., Veerasami Pillai (8), and 
the same view was taken by Benches of this 
Court i in Kunhan v. Moorthi (9), Malappurath 
Par amadhathil v. Chanunazht Krishnan (10) 


(1) 14M. 489. 

(2) 23 M. 82. 

(3) 24 M. 296. 

(4) 26 M. 461. 

(5) 26 M. 649. 

(6) 29 M. 302. 

(7) 26 C. 409; 30. W N. 271. 

(8) 18 M. L. J. 495; 4 M. L. T. 194, 

(9) 7 Tnd. Cas. 422; 34 M. 406; 8 M. L. T. 208; 
(4910) M..W.N:359; 20 M. L. J. 953. 

(10) 13 Ind, Cas, 234; (1911) 2 M. W. N. 587. 


not 


Shanga- 


subsequently ` 
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and quite recently in Narayanan Chetivar v. 
Lakshmanan Chettiar: (11). In these. cir- 
cumstances having regatd to the fact that 
all the later cases are practically agreed on. 
this point, we must hold that this objection 
also must be overruled. I may mention that 
the same view has been taken in Biri Singh 
y. Nawal Singh (12). soi 

The next question is whether the alleged 
payment to defendants Nos. 6, 7 and Band 
settlement with them was valid and binding 
on the trust. Weare quite prepared to 
accept the law as recently laid down in 
Ullattil Kalathil Nethirt Menon v. Mullapull¢ 
Gopalan Nair (13), that even one out of 
many trustees can receive and give a good 
discharge for rent and similar payments ‘of 
income, if he has or is held out by hig 
co-trustees as having authority to do so. 
There is no question in this case either of 
defendants Nos. 6, 7 and 8 ‘having had 
authority from the -other trustees, the 
plaintiffs, or having been held ont as having 
authority. The evidence is that there:had: 
been disputes between the plaintiffs and 
the 6th defendant in.-consequence, it is 
alleged, of his conduct while he was in 


` management of the trust, and in consequence 


of those disputes the Ist and 2nd plaintiffs 
had actually sent the notice Exhibit NI 
on the 13th September 1908 to the 2nd 
defendant, giving notice not to pay to the 
Sth defendant but to pay to them. This 
was before the alleged appointment of the 
defendants Nos. 7 and 8 as trustees. This 
clearly amounted to a revocation of any 
authority which the 6th defendant previously 
had to receive the rent on ‘behalf of the 
general body of trustees. Subsequent to 
this the defendants Nos. 6, 7 and 8 without 
any authority from the plaintiffs and without 
consulting with them sent 2nd defendant 
Exhibit M calling upon him to pay the 
arrears of rent due, telling him not to pay 
to the minority, that is to say, the plaint- 
iffs. In our opinion, assuming that the 
7th and 8th defendants were trustees, these 


three trustees had no power in thie way 


to usurp the duties of the trust and to say 


Bee 29 Ind, Cas. J; 28 M. L. J. 571. 
- (12) 24 A. 226; A. W. N. (1898) 81. ` 

3) 30 Ind .Cas. 713; 29 M. L. J. 291; 2L. W: 114 
(1915) M, W. N. 586; 18 M. d. T. 220, 
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that payment should be madeto them. In 
the circumstances we do not think that the 
5th, 7th and 8th defendants had any 
«authority to receive the rent, still less to 
enter into the settlement ‘which is relied 
upon for the defendants. It is not necessary 
to consider in this case whether at a 
properly convened meeting a majority of 
the trustees might decide that payment 
should be made to them alone to the exclu- 
sion of the other trustees, because in the 
present case if is not alleged that any 
such meeting had been held or any such 
proposal submitted to the other trustees. 
But it has been’ unnecessary to consider 
whether the defendants Nos. 7 and 8 were 
really appointed trustees, or whether the 
payment was in fact made by the 2nd defend- 
ant to these defendants, a fact which is 
disputed by the plaintiffs. 

In the result, the appeal fails and must 
be dismissed with costs. At the request of 
- the appellants we direct the decree to be 
varied by inserting that the payment is to 
be made to the Ist plaintiff and the 6th 
defendant on behalf of the Devasthanam. 

Avpeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1323 
OF Mer 
June £$, 1914. 

Present: w ustice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Beachcroft, 
JOTIRAM KHAN — DEFENDANT — 
APPELLANT 
VETSUS 
JONAKI NATH GHOSE AND ANOTHER— 
PLAINTIFFS— RESPONDENTS. 

Bengal Tenancy Amendment Act (I of 1807, B. C.), 
if has a vetrospective effect—-Non-occupancy raiyat of 
land within limits of Town of Calcutta, status of, if 
affected by subsequent passing of Bengal Tenancy 
Amendment Act—Declarator; Slatute, if retrospective 
—~Non-ogupancy raiyat not holding under. lease for 
term, ejectment of-—Bengal Tenancy Act (VIII of 1885), 
s. 44, cl, (c). 

The Bengal Tenancy Amendment Act (I of 1907) 
does not retrospectively affect the rights of a tenant 
who before the commencement of the Act had the 
status of a non-occupancy or an occupancy raiyat in 
the land held by him within the limits of Calcutta 
as defined in Schedule I of the Calcuita Municipal 
Act, 1899. [p. 06, col. 14 
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Obiter dicta.—A Statute which is proper ly of a merely 
daclaratory character has a retrospective effect, but 
the nature of the Statute must be determined ‘from 
its provisions aud the mere fact that the expression 

“it is declared” has been used, is by'no means con- 
clusive as to the true character of the legislation. 
[p 56, col, 1.] 

Attor ney-General v. Theobald, (1590) 24 Q. B. D. 
557; 62 L. T. 768; 33 W. R. 527; Harding v. Gommis- 
sioners of Stamps for Queensland, (1898) App. Cas. 769 
at p. 775; 67 L. J. P. ©. 144; 79 L.T., 42; 14 T.L. R. 
4S8, followed. 

The provisions of section 3 of the Bengal Tenancy 
Amendment Act iI of 1907) cannot be given 4 
retrospective operation, as the Act isnot a declaratory 
one but has effected a fundamental alteration in the 
law.” [p. 66, col. 1.] 

Under the Bengal Tenancy Act, there is no rai yai 


« who helds from year to year, and if the tenant is a 


non-occupancy raiyat who does not hold under a 
lease for asterm, he cannot be ejected under the 
provisions of clause e) of section 44.. [p. 57, col. 1.] 


Appeal from the decision of the District 
Judge, 24-Parganas, dated the dth January 
19138. 

Babu Mohint Mohan Chatterjee, for the Ap- 
pellant. 

Babus Tarakishore Choudhury, Dwarka Nath 
Ohakravarty and Satish Ohandra Ghatak, for 
the Respondents. 

JUDGMENT.—This is an appeal by the 
defendant in a suit for arrears of rent and 
for ejectment. The defendant was inducted 
into an agricultural holding on the 16th De- 
cember 1898 by the plaintiffs who granted 
him a lease for fiye years. The holding is 
situated within the present Municipal limits 
of Calcutta, but is beyond the jurisdiction 
of the Town of Calcutta as determined by 
the Proclamation of the Governor-General 
in Council, dated the 10th September 1794, 
and issued under section 159 of Stat. 33, 
Geo. HI, c. 52 (Rules and Orders of the High 
Court, edited by J. H. Hechle, p. 555). On the 
9th November 1910 the plaintiffs commenced 
this action, not only for the recovery of 
arrears of rent then due but also for eject- 
ment of the defendant on the allegation that 
they had terminated his tenancy by service 
of a notice to quit. The suit has been decreed. 
for both rent and ejectment. There is now no 
contest as to the liability of the defendant for 
the arrears decreed. The only question in 
controversy is, whether the plaintiffs are 
entitled to the decree for ejectment. The 
answer -must depend on the status of the’ 
defendant. 

The case for tho plaintiffs isthat the status 


of the defendant must be determined with 
+è 
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reference to the provisions of the Transfer of 
Property Act and that he is consequently 
liable to be ejected after service of the prescrib- 
ed notice to quit. The case for the defendant 
is that his tenancy, in its inception, was of an 
agricultural holding, that he acquired the 
status of a non-oceupancy rawat under the 
Bengal Tenancy Act, and that at the date 
of the commencement of this suit, he was a 
. non-oecupaney raiyat whose tenancy had not 
been terminated. The Courts below have 
held that the tenancy of the defendant was 
terminable and has been duly terminated by 
service of notice to quit under the Transfer 
of Property Act, as the provisions of the 
Bengal Tenancy Act had no application 
thereto. This view is challenged in this 
appeal as erroneous. 


The Bengal Tenancy Act, as framed in 
1£85, provided in section 1 that its provisions 
were not to extend to any land within the 
Town of Calcutta, At that time the Muni- 
cipal limits of Calcutta were identical with 
the limits of the “Town of Calcutta” as 
defined by the notification of the Governor. 
General in Council, dated the 10th Septem- 
ber 1794. There was consequently no 
room for contention at that time that the 
operation of the Bengal Tenancy Act was 
not excluded in the case of land in the 
suburbs of the “Town of Calcutta.” In 
1888, the Calcutta Municipal Aet was passed 
by the Bengal Legislative Council, and as a 
result thereof, lands which were originally 
comprised in the suburbs of the Town of 
Calcutta were brought within the jurisdiction 
of the Corporation of Calcutta for Municipal 
purposes. It was held by this Court in the 
ease of Biraj Mohini Dassi v. Gopeswar Maul- 
lick (1) that this circumstance did notin any 
way affect the operation of the Bengal 
Tenancy -Act, thatthe “Town of Caleutta” 
mentioned in section 1 was not equivalent to 
“Calcutta” as defined for the purposes of the 
Calcutta Municipal Act, 1888, and that, not- 
withstanding the extension of the limits of 
Calcutta for municipal purposes, the Bengal 
Tenancy Act was applicable, to lands situated 
outside the limits of the “Town of Calcutta,” 
though included, for municipal purposes, 
within the limits of “Calcutta.” Consequently, 
when on the 16th December 1898 the defend- 
ant obtained his lease of the disputed J:land 


(1) 27 0. 202, 
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from the plaintiffs, he forthwith acquired 
the status of a non-occupancy raiyat of an 
agricultural holding govérned by the provi- 
sions of the Bengal Tenancy Act. Subse- 
quently, on the 22nd May 1907, the Bengal 
Legislative Council passed the Bengal Te- 
nancy Amendment Act, 1907 (Act I of 1907), 
and what we are called upon to consider in 
this appeal is the effect, if any, of this legis- 
lation on the status of thedefendant. Section 
3 of the Bengal Tenancy Amendment Act, 
1907, is in these terms: “To sub-section (3) 
of section 1 of the Bengal Tenancy Act. the 
following explanation shall be added,namely, 
the words ‘The Town „of Calcutta’ mean, 
subject to the exclusion or inclusion of any 
local area by notification under section 637 
of the Calcutta Municipal Act, 1899, the 
area described in Schedule I to that Act.” The 
effect of this explanation is to give a new 
definition of the expression “Town of 
Calcutta” for the purposes of the Bengal 
Tenancy Act, namely, to make it equivalent 
to “Calcutta” as determined from time to 
time, for municipal purposes, under the 
Calcutta Municipal Act, 1899. The disputed 
land, as already stated, was beyond the limits 
of the “Town of Calcutta” but within the 
limits of “Calcutta” as defined in Schedule I 
of the Calcutta Municipal Act, 1899. Conse- 
quently, when the Bengal Tenancy Amend- 
ment Act, 1907, canfe into force, the land 
ceased to be subject to the operation of the 
Bengal Tenancy Act. To take one illustra- 
tion, if at any time after the Bengal Tenancy 
Act had ceased to be applicable, the land 
became vacant and the landlords settled a new 
tenant thereon his tenancy would not be 
governed by the provisions of the Bengal 
Tenancy Aci. But the question arises, whe- 
ther the Bengal Tenancy Amendment Act, 
1907, retrospectively affects the status of 
persons, who, before its commencement, had 
acquired rights in respect of the land; does 
it destroy such rights and transform a 
tenant, who had at that time the status 
of an occupancy or a non-occupancy 
rawat, into a tenant from year to year or 
month to month ? The Courts betow have 
adopted the view that as the addition to sube 
section (3) of section 1 of the Bengal Tenancy 
Act is called an “Explanation,” there was no 
alteration of the Jaw, in other words, that the 
legislation of 1907 was merely declaratory of 
the law and might legitimately be givey 


rare 


J OTIRAM KHAN V. J ONAKI NATH GHOSE. 


rétrospective operation. 
in our opinion, clearly fallacious. It need 
not be disputed that Statutes, which are pro- 
perly of a merely declaratory character, have a 
retrospective effect, because, if the Statute 
is in its nature declaratory, the argument that 
it must not be construed so as to take away 
pre-existing righis ceases to be applicable 
{ Attorney-General v. Theobald (2)]. But, as 
was pointed out by Halsbury, L. C., in ‘the 
case of Harding v. Commussioners of Stamps 
for Queensland (3), the nature of the Statute 
‘must be determined from its provisions, 
and the mere fact, that the expression if is 
declared” has been ased, is by no, means eon- 
clusive as to the true aana dhok of the legis- 
‘lation. Tested in the light of this principle, 
-what is the position in the case before us? 
The addition to sub-section (3) of section 1 of 
the Bengal Tenancy Act is, no doubt, called 
an “explinatien;” but in reality it effects a 
vital alteration in the law. It is worthy of 
note that the Bengal Tenancy Amendment 
Act, 1907, is described as an Act to amend 
the Bengal Tenancy Act; 1885; it is not even 
‘in terms a declaratory Act. It is further plain 
that another addition which has been made 
“to the same sub-section vf section] and refers 
to areas comprised within a Municipality con- 
_ stituted under’ the Bengal Municipal Act, 
1884, also effects a fundamental alteration in 
the law. In our opinion, there is no room 
for’ serious controversy that the law was 
materially altered by the legislation of 1907 
and that the provisions of section 3 cannot be 
given a retrospective operation. This view 
is supported to.some extent by the provisions 
of section 9, sub-section (3) [see section 19 
(2) of the Bengal Tenancy Acti. We hold 
accordingly that the status of the defendant 
was not affected by the legislation of 
1907, which gave a new definition of the ex- 
pression “Town of Calcutta,” as used in 
section 1 of the Bengal Tenancy Act? 

If, then, the status of the defendant 
was not affected by the legislation of 
1907, what are his rights? Under section 
44 (c): of the Bengal Tenancy Act, he 
was, as a non-oceupancy raiyat, liable to 


so (1890) 24 Q. B. D, 557; 62 L. T. 768; 38 W. R. 


(8) (1898) App. Cas. 769 T TIH; 67 L. J, P. C. 
144; 79 L. T. 42, 14 T. L. R. 48 
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ejectment on the ground that the term’ 
of the lease had expired. It is plain that 
in clause (c) the expression “the lease’” 
refers to the registered lease under which 
the non-occupancy ratyat had been ad- 
mitted to occupation of the land. The 
defendant was admitted to occupation of 
the- land under a registered lease on the 
16th December 1898. The term-of the 
lease expired on the 16th December 1903, 
when the Bengal Tenancy “Act was still in 
force inthe locality. Hecould consequently 
have been ejected under the provisions of 
the clause (c) of section 44, which was then 


controlled by section 45, since repealed. 
Section 45 was in these terms: “A suit 
for ejectment on the ground of the 


expiration of the term of a lease shall 
not be instituted against a non-ocoupancy 
raiyat unless notice to quit has been 
served on the razvat not less than six 
months before the expiration of the term 
and shall not be instituted after six months 
from the expiration of the term.” The 
landlords had thus to satisfy two conditions, 
if they intended to avail themselves of the 
provisions of sub-section (c) of section 4+. 
They were bound to serve a notice upon 
the defendant, not later than the 16th 
June 1903 and if he did not-vacate the land, 
they were bound to commence a suit for 
ejectment against him not later than the 
16th June 1904. This they did not do. 
The defendant continued in occupation of 
the holding, and rent was thereafter ad- 
mittedly received from him. The defend- 
ant was thus a non-ocenapancy razyat on the 
22nd May 1907, when the Bengal Tenancy 
Amendment Act came into force; as that 
legislation did not affect his status, he cone 
tinued to be a non-occupancy raiyat and 
was such at the date of the snit. Mean- 
while section 45 has been repealed by the 
Bengal Tenancy Amendment Act, 1907. 
It is accordingly argued that the plaintiffs 
are’ no longer fettered by the restriction 
préviously imposed by the section and are 
now entitled to proceed to eject the de- 
fendant under clause (3) of section 44, 
There is, however, an insuperable obstacle 
in their way. The Bengal Tenancy 
Amendment Act, 1907, no doubt, repealed 
section 45, but it introduced, at the same 
time, a new clause (1) (a) in Schedule IIL 
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to the effect that a suit to eject a non- 
“occupancy razyat on the ground of ‘the 
expiration of the term of his lease must 
“be instituted within six months from. the 
expiration of the term; consequently, if the 
defendant be still deemed to hold under 
the lease of the 16th December 1898, the 
term of the lease expired on the 16th 
December 1903, and at the date of the 
commencement of this suit, a period much 
longer than six months had expired. On 
the other hand, if it be contended that 
the ' defendant no longer holds under the 
. lease of the 16th December 1898, he can- 
not be ejected onthe ground that the term 
of his lease has expired. It has finally been 
argued that after the expiry of the lease of 
the 16th December 1898, the defendant 
became a tenant from year to year, and 
that consequently at the end of any year, 
he may be deemed a non-occupancy ratyat 
the term cf whose lease has expired. This 
is entirely fallacious. Under the Bengal 
Tenancy Act, there is no raiyat who holds 
from yearto year, and if the tenant is a 
non-occupancy ratyat who does not hold 
under a lease for a term, he cannot be 
ejected under the provisions of clause (c) of 
section 44. From every possible point of 
view, it is plain that the tenancy of the 
defendant has not been legally terminated 
by service of notice to quit, and the claim 
for ejectment must fail. 

It has been ingeniously argued, as a last 
resort; that the plaintiffs are entitled to 
eject the defendant under clause (d) of section 
44, which provides that a non-occupancy 
_vatyat shall be liable to ejectment on the 
ground tbat he has failed to pay an arrear 
of rent. The obvious answer is, that this 
“was not the foundation of his claim in the 
plaint. Ifsuch a claim had been put forward, 
-it could have been made only in accordance 
with the provisions of sub-section (1) of 
section 66, and to the decree made ina snit 
so framed, the provisions of sub-section (2) 
of section 66 would have applied. We need 
not, however, deal with this aspect of the case 
in detail because the claim was based only 
on clause (c) of section 44. 


The result is that this appeal is allowed, 
-and the deczee of the District Judge set 
aside -i in so farasit entitles the plaintiffs 
to eject the defendant.- The appellant- will 
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in this Court and 
District Judge, and 
in the 


have his costs both 
in the Court ofthe 


Court of first instance. 
Appeal allowed, 


MADRAS HIGH COURT. 
Seconp OrviL APPEAL"NO. 299 or 1914. 
December 18, 1915, 

Present: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Seshagiri Aiyar. 
MURUGAPPA CHETTIAR—Puraintiry 
No. J— APPELLANT 

VErsalts e 
RANGASAMI NAICKEN AND OTHERS— 
DEFENDANT AND PLAINTIFF No. 2— 


RESPONDENTS. 
Trust—Religious endowment-——Lease—Tristee, con- 
duct of--Trust, liability of, for compensation—Construc- 


` tion of lease—Long occupation, effect of—Permanent 


lease. 

_ A trustee of a religious endowment cannot by his 
conduct make the trust liable to pay compensation to 
a tenant who builds on the leased site and who has 


‘not got a right of permanent occupancy. [p. 59, col. 1.] 


Perumal Gramani v, Mahamad Kasim Sahib, 28 Ind. 
Cas, 840, followed. 

A lease should not be regardedas permanent merely ' 
because it prescribes no time, even when the lessee 
occupies the land for 60 years at alow rate of rent. 
[p. 58, col. 1.] 

Sivatha Muthu Asari v. Revd. J. N. H. Mesguita, 19 
Ind. Cas. 824; (1913) M. W. N. 480; 13 M. L. T. 513; 
24 M. L. J. 642, followed. 

Second appeal against the decree of the 
District Court of Trichinopoly, in Appeal 
Suit No. 228 of 1913, preferred against 
that of the District Munsif of Trichino- 


poly, ig Original Suit No. 416 of 1909. 


This second appeal first came on for hear- 
ing on the 29th March 1915, when the Court 


delivered the following 


JUDGMENT.—We are unable to agree 
with the District Judge that because the 
lease-deed “prescribes no time”, therefore, it 
should be regarded as a permanent lease, 
‘The fact that the lessee and his assigns 


. have been allowed to continue to occupy the 


lease site for 60 years cannot create a per- 
manent lease right and cannot have any 
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legal bearing on the construction of exhi- 
bit Z [See Stvatha Muthu Asari v. Revd. J. 
N. H. Mesguita (1).] We are clear that 
Exhibit Z can only be treated as creating a 
monthly tenancy. (See section 106 of Act 
IV 1882). 

On the question of the right to compen- 
sation and the amount thereof the lower 
Appellate Court has not given findings and 
we request if to submit findings on the 
following issues: 


1. Whether the trustees of the temple 
by their conduct afforded hope and en- 


couragement tothe defendant and his prede-. 


cessors-in-title that*the latter would not be 
ejected without a reasonable return for the 
expenditure incurred by them in building 
upon the plaint site. [See Dattatraya Ra- 
yajt Pat v. Shridhar Narayan Pai (2).] 

2. If the above issue is found in the afirma- 
tive, what sam is the defendant entitled 
to as compensation before he could be ejected. 

Both sides will be at liberty to adduce 
further evidence. The time for submission 
of findings .is three months from the date of 
receipt of records. Ten days will be allowed 
for filing objections. 

In compliance with the order contained in 
the above judgment the District Judge of 
Trichinopoly submitted the following 

FINDINGS.—Plaintiffs gota decree in 
ejectment. Defendant appealed, and this 
Court gave him two months’ time to pay up 
his arrears of rent in regarding his lease as 
a permanent one. 

2. On second appeal the High Court held 
that there was no permanent lease but only 
a monthly tenancy and called for findings. 

1. Whether the trustees of the temple by 
their conduct afforded hope and 
encouragement to the defendant 
and his predecessors-in-title that 
the latter would not be ejected 
without a reasonable returt for the 
expenditure incurred by them in 
building on plaint site? and 

2. What sum is defendant entitled to 

„28: compensation before ejeciment? 

3. As regards issue 2, I find Rs. 900 is 
the valne of the house and defendant is 
entitled to that amount before ejectment, 


The Munsif found this was the proper valua- 
(1) 19 Ind. Cas. $24; 24 M, L. J. 642; (1918) M, W. 
N. 480; 18 M. L. T. 518. 
(2) (1892) P. J. 348; 17 B. 736. 
d 
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tion, In paragraph 6 of this Court’s appeal 
judgment I agreed with him and have, there- 
fore, given my finding on that point already. 
It ig sufficient to repeat it here. The Mun- 
an figure is proper for the reasous given by 

im.. 

4 Às regards issue 1, this house-site was 
given on lease at low rent to defendant’s 
predecessors 60 years ago and has been held 
at the same rent ever since. Defendant’s 
predecessor builta terraced house on it 35 or 
40--50 years ago and defendant who bought 
16 in 1905 improved that property. Plaintiff, 
the landlord, has suffered this holding at low - 
rent and building for 60 years and I hold 
that by this alone he encouraged defendant 
to believe that he could not be ejected 
without compensation. The actual terms of 
the lease say that as soon as a tenant fails 
to pay a mouth’s rent he must remove his 
thatched roof and go. When we find that on 
land so held substantial buildings are erected 
and sold and this property changes hands at 
the same low rent for 60 years, the landlord 
has acquiesced in the improvementsandeither 
permanency of holding or compensation for 
ejectment. It is clear from exhibits A and 
AL and VII that in 1888 a dispute arose 
about other tenants doing what defendant’s 
predecessor did and the temple landlord, 
then compromised and recognizetl the hold- 
ings as permanent. Defendant who is a 
recent purchaser says he relied on their com- 
promises as showing that the holding he 
bought was also permanent. I think they 
gave him good reason to think so. A few 
old men are examined on each side, for 
defendant that the temple consented to his 
predecessor building the terraced house and 
for plaintiff, that he did not consent but 
objected. I reject all this evidence as worth- 
less, Who is going to remember such mat- 
ters for 50 years? It is clear that several 
tenants did make such improvements. Plaint- 
iff questioned their acts and recognized 
their holdings as permanent. If he ever 
questioned defendant's predecessor in the 
same way, I believe he acquiesced in his 
acts, 1 think defendant had good reason 
owing to the acts of plaintiff to consider 
ne had bought a permanent holding and 
that if he were liable to ejectment he would 
get compensation and I find that Rs. 900 
is the value of his building. 
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This: second appeal came on for final 
hearing on the 13th of December 1915, after 
the return of the findings of the lower 
Appellate Court upon the issues referred by 
the Court for trial]. 

Mr. A. Krishnaswamt Atyar, for the Appel- 
lant.—-In this case, the findings are called 
for on @ mistaken supposition. At the 
time when such findings were called for, the 
decision in ferumal Gramant v. Mahamad 
Kasim Sahib(3) was not published. The 
law on that subject is changed. 

[SESHAGIRI Alyar, J.—How can we go back 
upon our order, when once the findings are 
called for on a certain supposition? | 

Mr. A. Krishnaswamt Aryar.—There is no 
question of estoppel on a question of law. 
The | decision in Perumal Gramang .v. 
Mahamad Kasim Sahib (3) is clearly in my 
favour. ` 

[Saswaaret Aryvar, J.— Is that case reported 
in any other journal? | 

Mr. V.-R. Ponnusawmy Atyangar (amicus 
curtze).--No. L reported it because it’ is a 
decision on a novel point of Jaw, 

Mr. T. V. Muthukrishna Atyar, for the 
Respondents.-I admit that Perumal 
Gramant v. Mahamad Kasim Sahib (8) is 
clearly against me, but can your Lordships 
go behind the order now? In this case the 
man has been in occupation for 60. years at 
the same rate of rent. 

[Sapastva Aryar, J.— We cannot help it; the 
decision in Perumal Gramang v. Mahamad 
Kasim Sahib'(3) is clearly against you, we 
are bound by it | 

JUDGMENT.—Following Perumal Gra- 
mani v. Mahamad Kasim Sahib (3), we hold 
that the trustee cannot by his conduet 
make the trust liable to pay compensation 
to a tenant who builds on the leased site 
-and who has not got a right of permanent 
occupancy. Inthe result the District Judge’s 
decision will be set aside and the revised 
decision of District Muusif restored. The 
defendant will pay the plaintiffs’ costs in 
the District Ccurt. There will be no order 
as to costs in second appeal. The time 
granted to the respondent for -removal of 
buildings in ihe District Munsif’s decree 
will be extended till the expiry of two 
months from this date. 


~ Appeal allowed, 
(3) 28 Ind. Cas, 840. ; 


CALCUTTA HIGH COURT. 
APPEALS FROM ORIGINAL Decrnes Nos. 358 anp ` 
370 oF 1909. 

June 1, 1915. 

Present:—Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr. Justice N. R. Chatterjea. 
In No. 358 
Raja PEARY MOHUN MUKERJER— 
Devenpant No, L— APPELLANT 
versus 
CHANDRA SEKHAR SARKAR— 
PLAINTIFF, AND OTHERS ~- REMAINING 
DEFENDANTS ~ ResPONDENIS 
In No. 370 
ISABELLA ROBINSON AND orurrs— 
DErLNDANTS—ÅPPELLANTS 
VETSUS 
CHANDRA SEKHAR SARKAR— 
PLAINTIFF, AND OTHERS—REMAINING DEFENDANTS 
—~ RESPONDENTS. 
Mortgage—Redemption—Previous suit by mortgagee 
for ‘possession— Decree, nature of-—Ljectment-decree— 
Suit for redemption, if barred--Civil Procedure Code 
(det XIV of 18957), s. 244—Preliminary decree—Appeal 
— Final decree, no appeal against—Appeul ayaiust 

preliminary decree, if barred. 

A mortgagee sued for the recovery of possession 
of immoveable properties mortgaged by right 
of ijara and obtained a decree for possession, with a 
right to be in possession thereof so long as the 
moneys for which the properties were mortgaged 
were not re-paid out of the income arising from 
them: | f 

Held, that this was a decree in a suit for eject- 
ment and that a separate suit for redemption was 
not barred by section 244 of tho Civil Procedure 
Code, 1882. ip. 65, col. 2.] 3 

Per Coxe, J.—An appeal filed against a preliminary 
decree can be heard although siuce the appeal was 
lodged, a final decree has been passed which has not 
been appealed against. [p. 68, col. 1.] 

Appeals against the decree of the Officiat- 
ing Subordinate Judge, 2nd Court, Hooghly, 
dated the 17th May 1909. 

FACTS of the case appear from the fol- 
lowing dissenting judgments :— 

Roy, J.— I regret that I ‘cannot agree. 
1 am ,of opinion thata suit for redemption 
lies and that the plaintiff is entitled to re- 
lief on the plaint as framed by him. We 
should treat the plaint as one for redemp- 
tion on the original mortgage of June 1867. 
There was a suit No. 3 of 1876 bf the mort- 
gagees and the decree runs thus:—For 
recovery of possession by right of ijara ofa 
four-anna share of the rights to the 
muhals, Mauza Gopalnagar Majher Char, 
Mauza Nuta Char, Bhowanipur and village 
Bhowanipur together with Rajbagan, Mauza 


€ 


-and if does not 
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e Gournagar, Mauza Mukundanagar, Ganga- 


prasadpur with Char Paradanga, Mauza 
Jhewchur, Hat Bahadurgunge and others, 
comprised in revenue-free Taraf Balagari 
and revenue-paying Char Balagari, being 
the mortgaged properties, in Pargana 
Banpur in the Districts of Hooghly and 
Nadia valued at Rs. 11,671-8-0. 

“This suit has this day been heard by 
Mr. H. T. Prinsep, the Judge, in the pre- 
sence of the Pleaders of both the parties, 
arguments have been made thereon and all 
the evidence, oral and documentary, pro- 
duced by the plaintiff and the defendant 
have been heard and properly considered, 
whereupon this Court orders that the plaint- 
iff’s claims be decreed and that the plaint- 
iff do get possession of the four-anna 
share of the mahals claimed by right of 
zjara and be in possession thereof so long 
as the moneys*for which the said mahals 
were mortgaged are notre-paid out of the 
income arising from them, and further that 
the plaintiff do get from the defendant 
Rasikananda the costs of this suit with 
interest thereon at the rate of 6 per cent. 
per annum from this day until realisation 
and also that interest shall run on the 
principal money at the rate of 9 per cent. 
per annum under the conditions contained 
in the mortgage-bond. Finis.” That was 
clearly a decree in a suit for ejectment 
stand in the way of a 
suit for redemption. The Full Bench 
decision of the Bombay High Court in the 
case of Ravii Shivram Joshi v. Kaluram (1) 
and the case of Har Prasad v. Sheo Ram 
(2) are in point “and the judgment of the 
Judicial Committee in Hart Ravji Ohiplunkar 
vy. Shapurjt Hormasji Shet (3) _ lends 
support to them. Their Lordships „of 
the- Judicial Committee observe:— It 
was contended by the learned Counsel for 


the appellant that he could fall badk upon 


the right to redeem the mortgage of 1806, 
the Jaw of limitation, by Act XIV of 
1859, providing that there should be sixty 
years for e suit to redeem from the.time 
of the mortgage, or from the date of an 
acknowledgment made in writing signed by 
the mortgagee, or some person claiming 


(1) 12 B. H. C. R. 160. 


; 02 20 A. 506 at p. 511; A. W. N. (1898) 139, 


3y-10 B. 461; 13-1. A. 66., 


under him, The difficulty in the way. of 
the appellant availing himself of that is, 
that it is a different case from that which 
he made in the plaint. In the plaint he 
did not seek to redeem . the mortgage of 
1806, or allege that there kad been an 
acknowledgment of that mortgage. If he 
had, the question whether there had been 
such an acknowledgment made, would 
have been enquired into in the lower Courts; 
but he treated the decree as the mortgage 
which he sought to redeem; and supposing 
that he could, according to the decision 
of the High Court of Madras, which was 
cited, fall back upon the mortgage of 
1806, in their Lordships’ opinion he is not 
at liberty to do that upon the present 
appeal.” The- case in the Madras High 
Court is Periandi v, Angappa (4). The 
Bombay High Court distinguishes the case 
of Hari Ravji Chiplunkar vy. Shapurji 
Hormasji Khet (3), and follows their Full 
Bench decision above referred to in the 
later case of Narasinha Manohar Vv. 
Bhagvantrav (5). Thus it appears „to 
me there is clear authority now that in 
a case like the presenta separate suit for 
redemption would lie. 

The mortgagees executed the decree in 
Suit No. 3 of 1876, and through Court 
obtained possession of the mortgaged pro- 
perty in 1879. The execution case was 
No. 70 of 1879. Syamadhone Mukherjee, 
the plaintiff’s predecessor-in-interest, put in 
an application in the above-mentioned 
execution case for accounts, etc. This was 
on the 20th November 1884, Mr, Gillon, 
the District Judge of Hooghly, pronounced 
judgment on this application on the 3ist 
August 1885. There was an objection that 
the application was not maintainable under 
section 244, Civil Procedure Code. Mr. Gillon - 
decided that it was. Ib appears to me 
that the decision need not hamper us. What 
we have to decide now is whether the 
present suit is barred by section 244, of 
the Code or not. I hold that it is mot, 
The plaintiff had made an application 
similar to that of Syamadhone. This was 
on the 19th September 1903. The matter 
came up in appeal to this Court and the 
learned Vakil who opposed the application 


(4) 7M. 423, 
(5) 14 B. 827. n 
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conceded that a separate suit for redemption 
‘would lie. The learned Judges who heard 
‘the case (Rampini and Woodroffe, JJ.) 
“were also inclined to adopt that view. 

The next question is whether the suit 
‘as framed is. to be treated as a suit for 
‘redemption’! of the original mortgage of 
1867. The plaint runs thus:— 

- “1. That the property described in the 
schedule below and’ situate partly within 
the’ ambits of Thana Balagarh, District 
‘Hooghly, and partly within the 
of Nadia belonged to one Rasikananda 
Gossain of Balagarh, District Hooghly, 
and that the said Rasikananda Gossain, 
deceased, mortgaged the said property to 
James Henry Howard and others of Bandel, 
District Hooghly, who sued the said mort- 
gagor in the Court of the District Judge 
of Hooghly (Suit No. 3 of 1876) and on 
the 3rd April 1877 got a decree directing 
them to remain in possession of the 


mortgaged properties till their. debt be 
satisfied out of the usufruct . of the 
same. 


“12. That on appeal by the plaintiff to 
the Hon’ble High Court (Appeal No. 236 
of 1905), their Lordships have held that the 
proper remedy of the plaintiff lies in insti- 
tuting a regular redemption suit and that 
the plaintiff is entitled to redeem the mort- 
gaged properties, 
> 18. That the plaintiff believed that on 
proper account being taken from the decree- 
holders their entire dues will be found to have 
been already satisfied ont of the usufract 
of the mortgaged properties as provided 
for hy the decree, and that the plaintiff 
will be entitled to recover from them the 
amount that they may have received in excess 
of their real dues. 


“14. That the original amount of debt, 
i.e. the principal money for which the pro- 
perties were mortgaged was Rs. 8,000 and so 
the plaintiff values his claimat Rs. 8,000 and 
prays for the redemption of the mortgaged 
properties. 

“16. That the cause of action accrued 
from. the date of disposal of High Court 
Appeal No. 236 of 1905, t.e., the 29th May 
1906, at Balagarh, District Hooghly, Sadar 
Sub- diys and other places, 
` “17 (a) That the plaintiff 'be entitled to 
redeem the mortgaged properties, 


District ` 


+ 


. 1885” 


“(b) That the decree-holders defendants ° 
Nos. 1 to 6 be directed to submit a true and 
up-to-date account as to the decretal debt and 
its realisation, on the basis of the direc- 
tions contained in the order of the District 
Judge of Hooghly, dated the 31st August 
and 

“(i) That such further relief may be given 
to the plaintiff asthe Court may consider 
just and reasonable.” . . 


It appears fo me that we should treat 
this plaint as one to redeem the mortgage 
of 1867. It cannot properly be treated 
otherwise, It cannot be said that the plaint 
is for redeeming a mortgage created by the 
decree in Suit No. 3 of 1876, because that 
decree did not create any such thing and 
the mortgage was not merged in that decree. 
Then the judgment of Mr. Gillon on the 
application of Syamadhonee on the several 
points raised before him and relating to 
some of the conditions of the mortgage, if 
binding at all in this suit, is to be regarded 


as interpreting the mortgage and nothing 


more. The plaintiff has made a prayer that 
in the taking of accounts the directions in 
that judgment may be followed. That does 
not mean that he bases his right to redemp- 
tion on that judgment. “And an action for 
redemption will not certainly be dismissed at 
the present day, simply because the plaintiff 
insists upon his right to redeem upon 
certain definite terms which he is not entitled 
to claim:’ Ghose’s Mortgage, 4th Edition, 
page 613. 


The form of thb plaint ina redemption suit 
has been set forth in No. 46, Appendix A, First 
Schedule tothe present Code of Civil Procedure 
and it does not differ in substance to that in 
the old Code. All the particulars required 
to be stated are to-be found in the plaint 
or in „the proceedings referred in it, I 


do not think that the plaint 1 is materially 


faulty in that respect and “forms are 


no longer regarded as sacrosanct.” 


I agree with my learned colleague’ s deci- 
sion on the other points raised in the suit 
and if my opinion on the points on which 
we differ prevails,.I will have no difficulty 
in agreeing to the orders he may propose 
to make, The contents of the mortgage-deed 
may be ordered to be put in evidence and 
if the defendants wish to set up. any new 
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points of defence either in the taking 
of accounts or on the merits they may 
be allowed an opportunity to do it.. 


Coxr, J.— These two appeals have been 


heard at the same time and as there is . 


no real difference between them they can 
be governed by one judgment. The appel- 
lant in Appeal No. 358 is a lessee under 
the appellants in Appeal No. 370. He is 
defendant No. 7 while they are the defend- 
ants Nos. 1 to 6. 

The defendants Nos. 1 to6 are the suc- 
cessors-in-interest of certain persons named 
Howards, in whosé favour one Rasika- 
nanda Gossain executed some kind of mort- 
gage of the property in suit in 1867. In 
1877 a decree was passed in favour of 
the Howards agaiust Rasikananda and his 
descendants as well as against six other 
persons, who appear to have purchased the 
whole or a part of Rasikananda’s remain- 
ing rights in the property. According to 
a subsequent decision of the District Judge 
they had bonght the whole of Rasika- 
nanda’s interest. In this decree of 1877, 


the claim is described as being one for 
recovery of possession of the mortgaged 
property valued at Rs, 11,6718 The 


decree was ‘that the plaintiifs do get 
possession of the fourannas share of 
the mahals claimed by right of tjara and be 
“im possession thereof so long as the moneys 
for which the same mahals were mortgaged 
are not re-paid out of the income.” 
Thereafter on the 22nd September 188], 
the Howards executed a dar-7¢ ara in favour 
of the defendant. No. 7, under which he 
was to pay a gross rent of Rs. 2, 3+ and 
a net rent of Re. 1,250. It was calevlated 
that by this means the sum due would be 
paid to the Howards in 41 years. lt must 
be remembereé that in addition to the mort- 
gage-money they were entitled to interest at 
9 per cent. and also toa considerable sum for 
costs and interest thereon. A passuge in the 
_dar-ijara runs: “Then (1328) our dues from 
the Goswgmis in respect of our claim in the 
suit, the decree wherein was executed in 
the said case No. 70, together with costs 
and interest will in accordance with a 
separate account made with the consent 
of the Goswamis have been fully paid. 
After payment of the said moneys the 
Goswamis shall get khets possession of the 


- the interest of Rasikananda. 


properties covered by the dar-iara on the 
expiry of the term of this dar-djara.” 
On the same day the execution of the 
decree was struck off “on an application 
by the decree-holders intimating that arrange- 
ments have been made between the decree- 


holders and the debtors for the liquida- 
tion of the judgment-debt.” 
The plaintiff in this ease is the succes- 


sor-in-interest of three of the parties to 
the decree'of 1877 who had - purchased 
They were 
not parties to this dar-zara. 


Then in the same execution case the 
predecessor-in-interest of the plaintiff on the 
20th November 1884 put in a petition in 
which he asked for an acconnt, and for 
redemption, 

The request runs as follows:— It now 
being nevessary to know whether the decretal 
money due to the decree-holders has been 
paid or not and if not wholly paid how much 
has been paid and how much still remains 
due to bring the mortgaged property to 
my own possession by redeeming the same 
on payment to the decree-holders of the 
money, if any, which still remains due, 
it is prayed by this petition that an 
order may be made directing the said 
decree-holders to tle in Court an account 
showing the moneys they have realised 
since they took possession of the morb- 
gaged property hy executing the decree and 
if the decretal money has not as yet been 
fully paid to let the Court know how 
much still remains due by rendering a 
proper account thereof.” The mortgagees 
were willing to restore the property on pay- 
mentof what was due. Rasikananda’s heirs 
objected that the matter could not be 
dealt with under section 244 of the then 
Code, bat this contention was overruled. 
The Court held that the cb,ections to the 
application failed and that the petitioner 
could redeem the whole of the mortgaged 
property. The mortgagees had filed ae- 
counts and the then petitioner cbjected 
to them. The objections were upheld in 
part and the decree-holders were directed 
to file a revised account. This was put 
in and the petitioner was allowed a fortnight 
to examine it and file his objections, if 
any. This wasin September 1885. Nothing 
further was done, however, for 18 years, 


1 
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Then in September 1903, an application 
was put in by the present plaintiff. It 
is not on the record but its effect may 
be gathered from the orders passed on it. 
The District Judge held that the order 
declaring Shamadhone’s right to yvadeem 
was an order under section 244 and had the. 
effect of a decree, which ought to have been 
executed within three years from the date of 
its confirmation by the High Court in March 
1886. Heaccordingly held thatthe applica- 
tion was barred by limitation and this view 
was upheld by the High Court on appeal. 
The plaintiff now brings this suit which he 
desires us to regard asa suit for redemption. 
It has been decreed and the defendants 
appeal. d 

A preliminary objection is raised that 
the appeal does not lie, because the decree 
appealed against is a preliminary decree 
and since the appeal was lodged a final 
decree has been passed which has not been 
appealed against. This point, however, must 
be decided against the respondents on the 
strength of tbe decision in Nistarinee Dabee 
y. Rai Mohun Biswas ‘6). 

I need not waste many words on the plea 
of the defendants that the suit must fail 
because the other parties to the decree of 
1877 have not been made parties to the 
suit. This is pressed by the defendant 
No. 7, who contends that his lease cannot be 
avoided unless all the persons entitled to 
the equity of redemption come in. These 
persons have never been heard of in con- 
nection with these proceedings for . more 
than 30 years. Under Order I, rule 13, 
all objections have to be taken before the 
issues, but here they are mentioned neither 
in .the written statements nor in the issues. 
I think, therefore, that this objection fails. 


The principal objection, however, is ihat- 
the suit is not maintainable at all by reason 
of section 244, now section 47, of the 
Civil Procedure Code, and this contention 
is, in my opinion, well founded. The case 
seems to be governed by that of Hart Rarji 
Ohiplunkar v, Shapurji Hormasji Shet (3). 
In that case there was a decree stating the 
amount due and directing that until the 


- (6) 20 Ind, Cas, 576; 18 O. L, J. 214, 
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defendants cleared off the money, the 
plaintiffs should nse and enjoy the field 
and on the day the defendants should pay 
the plaintif should compute the sum due, 
receive the amount, and restore the land. 
And the operation of the decree was, in the 
opinion of their Lordships, that the mort- 
gagors might at any time tender what was 
due and require restoration of the land. 
Now the original decree in this case in itself 
may perhaps amount to a decree such as 
was passed in the case eitted above. But it 
is supplemented by and must be read with 
the order of 1885 which is clear enongh, 
and the two. together amount, in , my 
opinion, to a decree to just the effect of the 
decree in the case cited, namely, a decree 
giving possession of the land to the mort- 
gagees till they were paid, off and then 
restoring it to the mortgagors. And the 
decision of their Lordships amounts to this, 
that you cannot sue to enforce such a 
decree by suit but must enforce it by exe- 
cution. The plaint in this suit is not really 
a plaint for redemption of the mortgage. 
The mortgage is not produced and the 
learned Pleader for-tbhe respondents says 
frankly that nobody knows anything about 
it. The learned Counsel for the appellants 
has given us certain figures which would 
go to show that if the mortgage had to be 
redeemed according to what were probably 
its terms, the result would be altogether 
different from that arrived atin this suit. 


_I need not discuss these fignres, because it 


seems clear to me that this is not really a 
suit to redeem the “original mortgage but a 
suit to enforce the decree ‘of 1885. The 
cause cf action is given as the decision: of 
this Court that the application for execution 
was barred by limitation and it is prayed 
“that the decree-holders defendants Nos. 1 
to 6 be directed to- submit a true and up- 
to-date account as to the decretal debt and 
its realisation, on the basis of the direc- 
tions contained in the order of the Dis- 
trict Judge, Hooghly, dated the 3lst August 
1885.” -To use the words of their Lord- 
ships: “The suit as framed, then, apparently 
treats this decree as in the nature of a 
fresh mortgage and as regulating the rights 
of the parties from that time.” The question 
whether a mortgage should be enforced by 


suit or execution depends on the question 
+ 


~ 
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whether or not the mortgage has merged 
in a decree. This is explained in Narasinha 
Manohar v. Bhagvantrav (5), in which it 
was held that Hari Ravji Ohiplunkar 
v. Shapurgz Hormasjz Shet (3) 
did not apply because “the decree did not 
create any new relationship or get the 
original mortgage merged in it. Such a 
decree is no bar to a redemption suit 
based on the mortgage.” In that case the suit 
was based on the mortgage-bond itself and 
it was held that the suit was not barred. 
But here the decision in 1885 given at 


the plaintiff's iastance, that he could 
redeem the property under section 244, 
shows that the mortgage was finally 


merged in the decree and that a new 
relation between the parties was created. 

No doubt it has been held in Ravji 
Shivram Joshi v. Kaluram (1) and Har 
Prasad vy. Sheo Ram (2) that when a mort- 
gagee gets a decree for possession until 
he is paid off, the mortgagor cannot apply 
to redeem him in execution. But that is 
not the question before us in this case, and. 
also in these cases it was not held that the 
mortgagor could bring a suit for redemp- 
tion, not on the terms of the mortgage, but 
on the terms of the subsequent decree. 
And in this Court a different view seems 
to have been taken in Golam Russool Khan v. 
Kishen Mohun Shaha (7). Moreover, I 
doubt very greatly if it is open to the plaint- 
iff in this case to plead that he could not 
apply under section 244, He has applied 
twice under that section. On the first 
occasion it was held in his favour after con- 
test thatthe objection that he could not ap- 
ply under section 244, Civil Procedure Code, 
failed and that he was entitled to redeem; 
and on the second occasion no question was 
raised of his right to apply under the 
section but the application was geld to be 
barred. 

There is one point that is in the plaint- 
iff’s favour, namely, that the learned Pleader 
for the appellants conceded in the former 
case that a suit for redemption would lie. 
An admission, however, by a Pleader on a 
point of law will not bind a party, and in 
the second place it was not conceded that 
the plaintiff could sue for redemption 
otherwise than on the original mortgage. 
The concession seers not ta have affected 


(7) 23 W., Rae 166, 


the decision of Rampini,J. He observes: 

It is conceded for the respondent that the 
petitioner may still sue for redemption. If 
this be so then the petitioner has a remedy 
which he ought to have recourse to.” But 
the concession clearly affected the decision 
of Woodroffe, J., and if it had not 
been made it would seem from the terms 
of his judgment that he would not 
have agreed to the dismissal of the appeal 
on the ground that the application was 
barred by limitation. This, no doubt,is a 
hardship for the plaintiff. But we must 
take the decision as it stands and cannot 
disregard it because it was based on an’ 
admission by the respondents’ Pleader on a 
point of law. ; - 

I hold, therefore, that this is not a suit 
for the redemption of the original mort- 
gage in which there may be special terms 
of which we know nothing, buta suit for 
enforcement of the decree of 1877 and 1885. 
A suit, in my opinion, does not lie for such 
a purpose and the decrees must be enforced 
by executicn in the usual way, nor is it 
open to the plaintiff in the present suit 
after his previous applications to contest 
this proposition. This view may seem to 
involve hardship but the hardship is, I 
think; more apparent than ‘real. The 
plaintiff knew in 1885 on what terms he 
could redeem the property and for 18 years 
he did nothing. The learned Subordinate | 
Judge thought that he had full knowledge 
of the dar-zjara and there can be little real 
doubt that he acquiesced in the settlement 
of which the dar-wara was the outcome. 
When that lease comes to an end his rights 
to recover the property will be unaffected 
by this decision, and it seems to me that 
it is not much hardship if he is compelled 
by the result of these proceedings to be 
subject for a few years more to an arrange- 
ment in which he has so long acquiesced. 

I would, therefore, decree the appeals and 


dismiss the suit but under the circum- 
stances the parties might bear their own 
costs throughout. My learned colleague, 


however, does not agree and the case must 
be laid before the Chief Justice for refer- 
ence to a third Judge. The points of law 
may be formulated thus:— | 

l. In the circumstances of this case is a 
suit for redemption harred by section 47 of the 
Code ? 


"aw 


Vol, XXXIII] 3 


2. If not, can this suit be regarded as 
a suit for the redemption of the mortgage ? 


Roy, J.—I agree to the reference. 
JUDGMENT. 


Jenkins, ©. J.—(May 18th, .1915).—It 
appears that the decree of Mr. Prinsep on 
which the appellants before us prineipally 
rely came under consideration of the High 
Court on appeal. It would be difficult for 
us to form any opinion as tothe effect of 
that litigation unless we see the decree of 
the High Court, because that decree perhaps 
modified, possibly superseded and certainly 
in some degree interfered with the decree 
of Mr. Prinsep. On this being pointed out 
to the appellants in both appeals they have 
expressed a wish to putin that decree The 
respondents in both appeals assented, but on 
a condition which appears to us to be fair 
and which has been accepted by the appel- 
lants, that is, the original mortgage should 
also be received by us as apart of the. 
record. Mr. Bagram, the Counsel for the 
appellants in R. A. No. 370 of 1909, 
makes a prayer which we think he is 
entitled to do, that the production of the 
mortgage af this date should not interfere 
with or prejudice his argument that the sui 
really is one ona decree and not on a 
mortgage. 


JENKINS, ©. J.—(IJfuy 19th, 1915).—This 
is a reference under section 98 of the 


present Code of Civil Procedure. It pro- 
vides, amongst other things, that “where 
a Bench hearing the appeal is com- 


posed of two Judges belonging to a Court 
consisting of more than two Judges and 
the Judges composing the Bench differ in 
Opinion on a point of law, they may state the 
point of law upon which they differ and 
the appeal shall then be heard upon 
that point only by one or more of. the 
other Judges and such point shall be decided 
according to the opinion of the majority 
(if any) of the 
the appeal including those who first heard 
it.” The appeal in this suit was heard 
by Coxe and Harinath Roy, JJ., and the 
points of law on which they differed in 
opinion were formulated by them as follows: 
—In the cixeumstances of this case is 
a suit for redemption barred by section 
47 of the Code? I agree with Mr. Justice 
eb 
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Judges who have heard’ 


Roy that this suit for redemption is not 
barred. And I so fully agree with the 
reasons that he has given that it would 
serve no useful purpose to endeavour to put 
them into different language. The only point 
to which I would take exception is that 
the question is erroneous in so far as it 
refers to section 47. The reference should 
have been to section 244, as this suit com- 
menced in 1908 before the present Code came 
into operation. 


Having answered that question in the 
negative, we are then asked whether this suit 
can be regarded as a suitefor redemption of 
the mortgage. I am unableto regard it 
as- anything else; and here again I must 


express my complete acceptance of the 
arguments advanced by Mr. Justice 
Roy. 


The result then is that the matters on 
which the learned Judges were at variance 
should be decided in acenrdance with the 
opinion of Mr, Justice Roy. Unfortunate- 
ly the learned Judges from whose differ- 
ence of opinion-this matter has come 
before us have left it in doubt as to what 
course should be. taken in the event 
which has now happened, that is to say, 
in the event of our agreeing with Mr. 
Justice Roy. The only thing that can be 
done is that the case must be sent back 
to the Bench taking the group of this 
case. | 


N. R. UYATTERJBA, J.—I agree. 


. In.No. 358 

Babus Mohendra Nath Roy, Haradhan 
Chatterjee and Kumar Sanker Roy, for the 
Appellant. 


Babus Jyotı Prosad Sarbadhikari, Karuna- 
moy Bose and Panchanan Ghose, for the Re- 
spondents, . 
Ix No, 370. 

Mr. Bagram and Babu 
Chatterjee, for the Appellant. 


Hara Prosad 


Babus Mrhendra Nath Roy, Kayunamoy 
Bose and Panchanan Ghose, for the Respond- 
ent, 

JUDGMENT., 

JENKINS, O. J.——This litigation, which has 
been pending since the 2ist January 1909, 
came before a Bench of two Judges by way 
of appeal who differed wn a point of law; and 
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it accordingly came before Mr. Justice N. 
‘Chatterjea and myself under section 98 of 
the Code. We expressed our opinion on the 
point of Jaw referred to, and being the 
Beneh now taking .the group the case has 
come before us for final disposal, 


We have experienced some difficulty in 
determining how to dispose of the case, as 
unfortunately the two learned Judges did 
not make alternative decrees as would be the 
convenient procedure where powers under 
section 98 are brought into operation. But 
the parties before us have taken up a very 
sensible attitude and enabled us to arrive at 
what is an approximation at any rate, to 
a just result. With the approval of the 
parties, the decree that we now pass will 
be in these terms~-the plaintiff and the 
tnortgagees waiving all accounts as between 
themselves and the ape consenting 
to accept defendant No. 7 as his tenant on 
the terms of the dar-wara for’ a term of 
years which will expire in September 1922 
at a rent of Rs. 1,424.8 (rupees one thousand 
four hundred and twenty-four annas eight 
orly) a year, subject to any further reduc- 
tion incase anything in excess of Rs. 195-8 
has to be properly ‘paid to the repre- 
sentatives of the original mortgagor, and 
defendant No. 7 undertaking to-pay to the 
mortgagees all arrears of rent up to the kist 
that fell dne in Chattra last and undertaking 
to pay all future rent to the plaintiff begin- 
ning with the kist which will fal-due in Assar 
next, it is decreed that the property be forth- 
with redeemed. 


All attachments, if any, will be released. 
Each party will bear its own costs through- 
out. 

Redemption allowed. 
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MADRAS HIGH COURT.. 
APPEAL AGAINST APPELLATE ORDER No. ua OF: 
1913. ; x 
March 1, 1915. 
Present:—Mr. Justice Seshagiri Aiyar and 
Mr. Justice Napier. 
SUBRAMANIA PILLAI—Paritiover 
—~APPELLANT 
VETSUS — 
KUMARAVELU AMBALAM alras 
V. E. K. R. KARUPPIAH KANGANI— 


RESPONDENT. 

‘Civil Procedure Code (Act XIV of 1882), s. 244— 
Civil Procedure Code (Act FV of 1908), s 47—"Stay 
of execution,” omission of, from 8. 47, effect of. 

The omission of the words “stay of execution” 
found in section 244 of theold Code of Civil Procedure 
from section 47 of the present Code is no indication 
that matters relating to stay of execution are not 
within that section. The omission is due rather to 
avoid surplusage. 

Rukmani Ammal v. Krishnamachary, 8 Ind. Cas, 
1071; 9 M. L. T. 464; (1910) M. W. N. 798; Laldas 
v. Kishordas, 22 B. 463, followed. 

Hassan Ali v. Gauzi Ali Mir, 31 ©. 179, dissented 
from. 


Appeal against the order of the Court of. 
the Sabordinate Judge, Ramnad, in Appeal 
Suit No. 463 of 13:2, preferred against 
that of the District Mansit, Sivaganga, in 
I. A. No., 492 of 1912,in Original Suit No, 
194 of 1911. 


Mr. Rangachariar, for the Appellant. 

Mr. O. V. Anantha Krishna Atyar, for ene 
Respondent. 

JUDGMENT.—The attention of the Sub- 
ordinate Judge was apparently not drawn 


to the decision in Rukmani Ammal vV. 
Krishnamachart (1), where Subramania 
Aiyar and Boddam, JJ., follow the 
Bombay ruling in JZaldas v. Kishordas 


(2). Mr. Anantha Krishna Aiyar argues 
that these two decisions had reference .to 
the language employed in section 244 of the 
Code of Civil Procedure of 1882, which 
in express terms included stay of execution 
among questions relating to execution. Weare 
not satisfied that the omission of these words 
in section 47 of the present Code is any 
indication that matters relating to stay of 


mo 8 Ind. Cas, 1971; 9 M. L, T, 46%; (1910) M. We 
N O) 22 B. 463. 1 es rae eee 
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execution are not . ‘within the 
The words omitted may have been regarded 
as superfluous. Moreover the plea that the 


decree ‘should not be enforced certainly. 


relates to execution, whether. it relates to 
stay of execution or not. It is not 
analogous ‘to the plea of frand in obtaining 
a decree, because where fraud ‘is set up, 
the decree is sought to be avoided and not 


to be executed: but where an agreement is 


pleaded, it only affects the enforceability of 
the decree. We think the decision in Laldas 
v. Kishordas (2) is correct and are not 
prepared to follow Hassan Ali v, Gauzi Ali 
Mir (3). We must set.aside the order of the 
Subordinate Judge and direct him to dispose 
of the appeal onthe merits. Costs will 
abide the result, 


. Appeal allowed. 
“(8) 31 C. 179. 


MADRAS HIGH COURT. 
` -APPBAL AGAINST Orper No. 19 or 1915. 
(Civin Reviston Petition No. 77 or 1915.) 
February.1, 1916. 
eer Justice Sadasiva Aiyar and 
Mr. Justice Moore. 

P. A. L. A. ANNAMALAI CHETTY— 
DHE N DAN E IN A, A. O. No, 19 
. OF 1915 AND Prritioner IN C. R. P. No. 77 

-or 1915 
VETSUS 
CR. M, A. M. RAMASAMI CHETTY— 
‘Poatntive—Responpent IN A. A. O. No. 19 
or 1915 anp ©. R. P. No. 77 o 1915. 

Civil Procedure Code (Act V of 1908), Sch. II, 
Para, - 21, cl., (1)-—Award—Decree—Performance of 
award between date of award and date of decree 
thereon, effect of. : 

A Court cannot refuse to file an award by. imposing 
further conditions than those mentioned in Schedule 
It, ‘paragraph 21, clause ('), of the Civil Procedure 
Code, 1908. [p 68, col. 1.] 

Parties can agree to refer disputes pending in a 
suit between them to private arbitration without 
making an application to Court. [p. 68, col. 2.] 
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L. 
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anaro v. Nanja Rao, 16 Ind. Cas. 478; 12 M.’ 


followed. 
An award cannot be attacked on the ground: that 


the obligations imposed under the award have been 


performed between the date of the award and the 
date of the application to file the award, though it 
might be a valid defence to an application for exe. 
ee the decree passed on the award. [p. 5 
col. 2 

Quxere.—Whether facts of a particular kind even 
though they took place before the passing of the 
decree in a suit, could be set up by the judgment. 
debtor as a plea in bar to the execution of the decree? 
[p. 68, col. 2.) 

Chenvirappa v. Puttuppa, 11 B. 708, approved. 

Rukmani Ammal v, Kr ishnamachary, 8 Ind. Cas, 
1071; 9 M. L. T. 464 (1910) M. W. N. 798 and 
Krishnamachariar y. Rukmani Ammal, 15 M. L. J. ate 
doubted. 


Appeal against, and petition under eoctioli 
115 of Act V of 1908 praying the High Court 
to revise, the order of the Court of the Tem- 
porary Subordinate Judge of Sivaganga, in 
Original Suit No. 71 of 1914. 


Mr. C. S. Venkatacharzar, for the Appellant 


and Petitioner. 

Mr, 0. V. Ananthakrishna Aiyar, for the 
Respondent. À 
JUDGMENT. 


SADASIVA ATYAR, J.—Though this appeal 


“is described in the memorandum of the 


appeal grounds as an appeal against the 


decree and judgment passed by the Tempo-. 
rary Subordinate Judge, the learned Vakil. 


for the appellant has requested us to treat it 
as an appeal against only the order passed by 
the lower Court directing the arbitrator’s 
award to be filed under Schedule II, paragraph 
21, clause (1), Civil Procedure Code (corre- 
sponding to old sectidn 526). 

Schedule II, paragraph 21, élause (1), is as 


‘follows:— Where the Coast is satisfied that 


the matter has been referred to arbitration, 
and that an award has been made thereon, 
and where no ground such as is mentioned or 
referred tq in paragraph 14 or paragraph 15 
is proved, the Court shall order the award to 
be filed and shall proceed to, pronounce judg- 
ment according to the award.” 


Mr. C, S. Venkatachariar for the appellant 
first argued thatother grounds than those 
mentioned in paragraphs 14 and 15 might 
also be advanced against the filing of the 


award. Reading paragraph 21 (1) in its’ 


ordinary sense, if seems to us clear that 
the Court is bound to file the award when 
three conditions are fulfilled; namely,-(a) the 


148; 23 M. L.J. 290; (1912) M. W. N. 1091,- 
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Court being satisfied that the matter has been 
referred to arbitration, (b) the Court being 
satisfied that an award has been made thereon 
and (¢) no ground mentioned in paragraphs 
14 and 15 being proved against theaward. 
If so, to refuse to file the award on other 


grounds seems to be clearly against the pro- - 


visions of the section. 

Mr. Venkatachariar, however, relied on 
observations found in certain decisions given 
under section 526 of the old Code. Two of 
the ‘decisions he relied on are reported as 
Amrit Ram v. Dasrat Ram (1) and Chinta- 
mallayya v. Thadi Gangtreddi (2). The point 
directly decided inf those cases was that 
though the two conditions (a) and (b) above 
referred to in Schedule IT, paragraph 21, were 
not found in section 526 of the cld Code, the 
Court was entitled to refuse to filethe award 
if thosè two conditions are not fulfilled. The 
very general observations found in those cases 
that other grounds than those mentioned in 
sections 520 and 521 of the old Ccde 
{corresponding to present paragraphs 14 
and 15) can also form grounds for 
refusing to file the award should, in my 
opinion, be read as qualified by the particular 
objections treated as valid in those cases. 
Anyhow, the new Code having fixed the con- 
ditions clearly and reasonably, I do not think 
that the Courts can refuse tofile awards by 
imposing further conditions than the three 
mentioned in paragraph 21 against the 
imperative words of the Statute Law. 

In the present case, the conditions (a) 
and (b) have admittedly been fulfilled. 
The only objection to the filing of the 
award available to the appellants, therefore, 
is that one or more of the grounds men- 
tioned in paragraphs 14 and 15 is or are 
available to him, 


Paragraphs 14 and 15 together contain 
six grounds of objectiowrs toan award. So 
far as: the three grounds mentioned in 
paragraph 15 are. concerned, ik is admitted 
that no such grounds were put forward jn 
the lower Court 

As regards the three heads of objections 
mentioned in paragraph 14, though the 
ecounter-petition put in by the defendant 
(appellant) in the lower’ Court vaguely 


(1) 17 A. aa 


N. (1894) 187. 
(2) 20 M. 89; 7 M. L J..61. 
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mentions one or two of the said grounds, . 
it appears from the judgment of the 
Subordinate Judge that only two objections 
wereargued before him and those two ob- 
jections form the subject of two issues 
raised at the trial, namely, (1) “Whether the 
award is illégal as the reference leading to it 
was made in the pendency of Original Suit 
No 75 of 1913 on the file of this Court.” (2) 
“Whether everything that is to be done 
under the award has been performed by the 
defendant and so it cannot be filed in 
Court.” 

As regards the first contention, it must 
be decided against the appellant on the 
strength of the decision in Nanjappa v. 
Nanja Rao (3). As regards the second 
contention, the performance of the obliga- 
tions imposed by the award on the defend- 
ant between the date of the award and the 
date of the application to file the award is not 
one of the three: grounds mentioned in para- 
graph 14 as available for attacking the 
award, 

It may be a question whether, if the de- 
fendant had really fulfilled the obligations, as 
alleged by him, that would be a valid defence 
to an application of the plaintif for execu- 
tion of the decree passed on the award. 
Though there are several decisions [see 
Rukmani Ammal v. Krishnamachary (4), 
Laldas Narandas v. Kishordas Devidas (5), 
Rajub Ali Chowdhury v. Hadayet Ali Chowdhury 
(6), Krishnamachariar v. Rukmani Ammal 
(7) and Subramania Pillai v, Kumaravelu 
Ambalam (8)] holding thatthe facts of a 
particular kind, even if they had taken 
place before the passing of the decreein a 
suit, could be set up by the judgment- 
debtor as a plea in bar to the execution 
of the, decree, I feel (with the greatest 
respect) grave doubts as to the soundness 
of those decisions and Ī am inclined to 
follow, what appears to me, the very cogent 
reasoning found inthe case of Chenvirappa 
yv. Puttappa (9) decided by . West and 


Birdwood, Jd. 

(3) 16 Ind Cas. 478; (1912) M. W. N, 1091; 12 M. 
L. T. 183; 28 M. L. J. 290. 

(4) R Ind. Cas. 1071; (1910) M. W. N. 798; 9 M. 
L. T., 464. 

(5) 22 B. 463. 
r (6) 29 Ind. Cas. 699; 22 O. L. J. i 19 0. W. N. 
151. 

(7) 15 M. L. J. 370. 

(8) 88 Ind. Cas. 66. 

(9) 11 B. 708. 
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However, the defendant would not even 
then be without a remedy for recovering 
back any sums which he has paid between 
the date of the award and the date of the 
application for filing the award and having 
regard to the imperative terms of Schedule 
Il, paragraph 21, I think the lower Court 
was right in filing the award. I would, 
therefore, dismiss the appeal with costs. 

The connected civil revision petition is 
dismissed. 

Moore, J.—I agree. 

i Appeal dismissed, 


COURT OF THE BOARD OF REVENUE, 
E UNITED PROVINCES. 
Revenue Perrrron No. 129 or 1914-15 of 
Bupaun Districe, 
July 20, 19:5.. 
Present:—Mr. Holms, 5. M., and 
Mr. Campbell, J. M. 
NARPAT—DEFENDANT— APPELLANT 
VETSUS 


TIKA—Pramntipr— RESPONDENT. 
` Agra Tenancy Act (II of 1901),s. 198—Ejectment— 
Tenant leaving village—Zemindar letting holding to 
another—Suit by former tenant against new one as sub- 
tenant, maintainability cf. 

T, a tenant-in-chief, left the village and thereupon 
the zemindar let the holding to one N. Subsequently 
T returned and sued N treating him as sub-tenant. 
N denied the relationship and alleged that he held 
the land direct from the zenindar: 

Held, that the payment of rent by N to the zemin- 
dar being in good faith the ejectment suit should 
fail under section 198, Act II of 1901, and T and the 
zemindar: be left to fight out their ‘case between 
themselves. 

Second appeal from the order of the 
Commissioner of the Rohilkhand Division, 
dated 23rd October 1914, reversing that 
of ‘the Assistant Collector of Budaun District, 
in a case of ejectment. 


JUDGMENT. 


Horus, S. M.—(July 17ih 1915.)—The 
Assistant Collector found that Narpat had 
been put in as tenant-in-chief by tae 
zemindar- apparently after the death of 
Lachhi, the brother of Tika, when Tika left 
the village. The Additional Commissioner 
has not discussed the evidence àS to Tika’s 
relinquishment. I have looked into the evi- 
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dence and there is a considerable amount of 
evidence on Narpat’s side, Tika has pro- 
duced three isolated receipts for small sums 
in 1309, 1310and 1320 Faslis for payments 
made to the zemendar, They rather support 
the story told by the karinda that when 
Tika came back he was given a small 
quantity of land by the zemzndar. His 
Pleader tells me that he has left his remain- 
ing receipts at home. If-he had receipts 
for full rent for these years he would un- 
doubtedly have produced them. There 
seems to me no evidence to support the 
Additional Commissioner’s finding that the 
payment of rent by Narpat to the zemindar 
was not in good faith.. There is evidence I 
think to show that the payment was in good 
faith. This being so, the suit for ejectment 
should be dismissed and Tika and the 
zemindar left to ight ont their case between 


` themselves. 


I would set aside the order of the Addi- 
tional Commissioner and restore that of the 
Assistant Collestor, respondent paying costs 
throughout, 


Camepetn, Jd. M.—I agree. 
Appeal allowed, 


MADRAS HIGH COURT. 
Civi Revistun Petitions Nos. 538 to 551 
or 1914. 
December 10, 1915. 

Present: ~My. Justice Siinivasa Aiyangar. 
S. MANIKAM PILLAI (Recerver)— 
PLAINTIFF—PETITIONER 
VETSUS 
KUPPA GOUN DAN AND OTHERS—— DEFEND- 


ANTS — RESPONDENTS. 

Receiver—Appointment before decree for realization 
of amount due to plaintiff—Termination of suit, whether 
puts an end to Receivers authority—Sutt for recovery 
of rent instituted afterwards, whether maintainable. 

Where in a suit for recovery of money a Receiver 
is appointed bafore decree to realise the amount due 
to the plaintiff, neither the termination of the suit 
ina decree nor the pendency of an appeal against 
that decree will put an end to the authority of the 
Receiver to realize the rent to collect which he was 
appointed. Therefore, a suit instituted by him for 
recovery of rent after that date is maintainable. [p. 
70, col. 1.) 
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- Petitions, under section 25 of Act IX of 
1887, praying the High Court to revise 
the -decrees of the Court of the Principal 
District Munsif of Salem, in Small Cause 
Suits Nos. 3695, 3696, 3698 to 3700, 3702, 
he to 3708, 3710 to 3713, respectively, of 

Mr. K. V. Krishnaswamy Adyar, for the 
Petitioner. 

JUDGMENT.—In this case, the Receiver 
filed a suit to recover the rent due to the 
inamdar, for the collection of which he was 
appointed as Receiver in another suit. The 
plaintiff in thatsuit claimed a decree for 
money charging the properties of the 
wnamdar; and the Receiver was appointed 
before decree to collect the rents due to 
the plaintiff to obtain the realization cf the 
amount for which he might have obtained 
a decree. The plaintiff obtained a decree 
for money and there is an appeal pending 
agdinst that in this Court. Neither the 
termination of the suit in a decree nor the 
pendency of the appeal against that decree 
will put an endto the authority of the 
Receiver to realize. the rents to collect for 
which he was appointed Receiver. It appears 
that the District Judge in whose Court the 
original suit was pending has, subsequent to 
the decree, continued the same Receiver 
means even if the appointment of the Re- 
ceiver terminated with the termination of 
the suit, the District Judge had certainly 
power to make a fresh appointment in exe- 
cution of the decree. The District Judge 
- did not, therefore, act without jurisdiction 
in continuing the Receiver. In these cir- 
cumstances, the judgment of the District 
Munsif dismissing the suit on the ground 
that- the Receiver had no authority to sue 
for the recovery of rent is not right. 

The suit will be sent down to the lower 
Court -and that Court will pass æ decree in 
favour of the Receiver in accordance with 
his findings on the other issues in the case. 
This will be the judgment in the other con- 
nected revision petitions. 

The’ Receiver will be entitled to have his 
costs in the lower Court. There will be no 
costs here. = 

- Petitions allowed; Suits remanded. 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. ` .. 
Revenve Petition No. 66 or 1914-15 oF 
Bapaun Distxictr. 
May 24, 1915. 

Present:— Mr. Holms, S. M. 
Musammat CHAMPA KUAR—PLAINTIFE— 
APPELLANT 
versus 
PATI RAM AND OTHERS— DEFENDANTS— 
RESPONDENTS. 
Rjectment-—Trespass—Jurisdiction. i 

Where a person trespasses upon the land of a 
zemindar for any purpose other than cultivation, a 
suit to eject him lies only in the Civil Court, but 
where the trespass is for the purposes of cultivation 
2 Revenue Court alone has jurisdiction to pass a 
decree for his ejectment. 

Second appeal from the order of the 
Commissioner, Rohilkhand Division, dated 
the 20th November 1914, reversing that 
of the Assistant Collector’ of Budaun Dis- 
trict, in a case of ejectment. 


JUDGMENT.—The defence in this case 
is that the defendant himself planted the 
trees, which'constitute the grove in the plot, 
over 40 years ago. Of this there is no evi- 
dence whatever, and all the evidence goes 
to show that it was the plaintiff or his pre- 
decessors who planted the trees and that 
they belonged to him. At Settlement -in 
1302 Fasli, the plot was recorded as ‘kadim’; 
in 1810 and 1811 Fasizs other tenants were 
entered as holding for a year each, and the 
defendant’s name appears aS one year’s 
tenant from 1312 Fasli. From the former 
patwart’s statement it is quite clear that 
during some years the defendant sowed 
chari in the plot in suit. It, however, was 
not cultivated in 1320 or 1821 Fasli, and 
the former patwurt -ceased to be patwart 
over three years ago so there is no evidence 
that it has been cultivated for at least three 
years and possibly it may be longer. If the’ 
defendant had trespassed on the plot, as 
on the evidence he appears to have done, 
he does not seem at present.to be trespass- 
ing for purposes of cultivation. The plaint- 
iff tells me that what he does is to prevent: 
the plaintiff cultivating. This being so, the, 
suit for ejectment clearly lies in the Civil 
Courts and not in the Rent Court and I. 
dismiss the,appeal. Parties will bear their. 
own costs. ` Should in the future the defend- 
ant cultivate the plot, then, of course, a suit” 

6 
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for his ejectment can be brought in the Rent 
Court. 


Appeal dismissed. - 


MADRAS- HIGH COURT. 
APPEAL AGAINST Orper No. 95 or 1914. 
January 19, 1916. 
” Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. 
BOLLA BRAHMADD alias BAPANNA—- 
“  Counrer-petiticner No, 5— ÅPPELLANT 
VETSUS 
RUDDARAJU VENKATARAJU AND 
OTHERS—PETITIONER AND COUNTER-PETITIONERS 


Nos. 1 to 4, 6 AND 7—RESPONDENTS. 

Civil Procedure Code (Act F of 1908), s. 47, O. XXI, 
rr. 2, 16—Hxecution—Application by transferee-decree- 
holder, order on, if appealable—Uncertified payment, 
whether can’ be recognized. ` 

An application by a transferee-decree-holder under 
Order XXI, rule 16, of the Civil Procedure Code, 1908, 
is an application for exetution of a decree, and not 
one to merely recognize him as such transferee. [p. 
71, col. 2; p. 72, col. 2.] 

Ramachandra Aryar v. Subramania Chettiar, 
L. J. 393, followed. 

À- dismissal for default of such a petition after 
an order passed on itin favour of the transferee- 
decree-holder, is an order passed in a matter relating 
to the satisfaction and execution of the decree, and 
is appealable under section 47 of the Code of Civil 
Procedure. [p. 71, col. 2; p. 78, col. 1.] 

‘Payments to a decree-holder out of Court cannot, 
unless certified under Order XXI, rule 2, be recognized 


14 M. 


by any Court executing the decree, whether such - 


payments were made before or after the date of 
transfer of such a decree. [p. 72, col. 2; p. 73, col. 1.] 
Bayyana Ramayya ~. Nana thi Krishnamurthi 
32 Ind Cas, 952: 3 L. W. 186; 19 M. L. J. 124; (1916) 
M W.N 188; Alathoor Badruddeen v Gulam Moideen, 
12 Ind. Cas. 662; 10 M. L. T. 396; (1911) 2 M. W. N. 
473; 36 M. 357; 24 M. L.J. 541; Ganapathy Ayyar 
v. Chenga Reddi, 29 M 312; 16 M. LJ 83, followed 
Rama Ayyan v. Sreenivasa Pattar, 19 M. 230; 5 M, 
L. J. 218, distinguished. 
` Agra Bank v. “Cripps, 8 M. 455; Mon Mohan Karma- 
kar v. Dwarka Nath Karmakar, J Ind. Cas. 55; 
12 0. L. J. 312, dissented from. 


Appeal against the order of the Court of 
ibe Subordinate Judge, Kistna at Elore, 
in , Execution Petition No 24 of 1918 (in 
Original Suit No. 37 of 1904 on the file 


of the uaa sh Sub-Court of Rajah- 
raundry ). 


Pd 


Mr, B, Somayya, for the Appellant, 
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‘tion 47 of the Code of Civil Procedure. 


71 


Mr. B. Narasimha Rao, for. the Respond- 
ents, 


JUDGMENT. 


Sapastva Aryar, J.—The 6th defendant 
(judgment-debtor) is the appellant.. This 
appeal has arisen out of an order passed 


by the Subordinate Judge allowing the Ist 


respondent who obtained transfer of the 
decree (the transfer-deed being dated 4th 


` February 1910) from the decree- holder, to 


execute the decree on an application made 
by the Ist respondent under Order XXI, 
rule 16, of the Code of Civil Procedure. 
A preliminary objection is taken by. Mr. 
Narasimha Rao for the Ist respondent that 
as the execution application was dismissed 
seven daysafter the passing of the order 
appealed against on the ground that default 
was made by his chent, the transferee- 


decree-holder, in taking further steps (that ` 
` is, filing of the drafts of sale’ proclamation, 


etc., as -dirécted by the order appealed 
against), the appellant has no cause of action 
to support an appeal against the order of 
the 19th November 1913, recognising the 
‘Ist respondent as transferee-decree-holder 


‘and allowing him to take the usual steps for 


executing the decree. 

Mr. Narasimha Rao relies in support of 
his contention on the decisions of this Court, 
which have held that a transferee of a decreas 
bas no right to ‘apply merely to be recog- 
nized as a decree-holder, but he ought to 
apply for-execution of the decree itself. I 
am unable to see the relevancy of those 
decisions. The order dated 19th November 
1913 now appealed against was passed ona 
proper application for éxecution of the 


decree by the transferee, and not on an appli- 


cation to merely recognise the lst respond- 
ent as transferee decree-holder. The order 
not only recognised him as transferee-decree- 
holder, but also contained an order in his 
favour asking him to take steps to prosecute 
the execution petition as such decree-holder. 
The dismissal of- the execution petition one 
week afterwards for default does not in any 
way weaken the effect of that order so far 
as it is in his favour and as that order is an 
order passed in a matter relating to, the 
satisfaction and execution of the decree, it 
was clearly an appealable order under sec- 
So 
Jong as it js in force, the questions decided 
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by it will be ves judicata against the judg- 
ment-debtors in favour of the Ist respondent 
in subsequent execution petitions. The dis- 
missal for default of an execution petition 
after.an order passed on ib in the decree- 
holder’s favour does not stand on the same 
footing as the dismissal of a suit for default 
after findings on certain preliminary issues 
have been given in plaintiff’s favour. I 
would, therefore, overrule the preliminary 
objection. 

Coming to the- merits, Mr. B. Somayya 
for Mr. Narayanamurthy for the appellant 
wished to argue several points not taken in 
the memorandum of appeal. We did not 
allow him to do so, as they depended on 
allegations of faci not supported by an 
-affidavit or by anything in the printed re- 
cord. Among the points taken in the appeal 
memorandum itself, that one which was 
‘alone argued before us is stated in several 
ways in grounds two to five in the appeal 
memorandum. The point is best stated 
in ground (4) which is as follows :— Pay- 
ment out of Court though not certified to 
the Court is a material element to be con- 
sidered by the Court in exercising its dis- 
cretion in favour of or against the petitioner 
when he seeks to come cn record as the 
transferee-decree-holder.” 


The above contention was argued (and 
has, therefore, to be considered) as arising 
under two sets of circumstances: 2 

1. When the uncertified payment is 
alleged to have been made to the original 
decree-holder before the’ transfer to the 
applicant. f l 

2. When the said payment is alleged 
to have been made to the transferee applicant 
himself before he put in his application to 
executes the decree as such transferee. 

Let us first take the case where the pay- 
ment is alleged to have been made to the 
original decree-holder. ` . 

There are, no doubt, observations in the 
, cases of Agra Bank v. Oripps (1), and in 
Mon Mohan Karmakar vy. Dwarka Nath Kar- 
mokar (2) to the effect that a subsequent 
trunsferee for value 1s bound by uncertified 
payments made to the transferor before the 
date of the transfer and that he must be 


(1) SM. 455. 
(2) 7 Ind. Cas. 55; 12 C. T. J, 312, ° 
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deemed to have purchased nothing if the 
decree amount had been fully paid up be- 
fore the date of transfer. These observa- 
tions have, however, been not accepted by 
us in our judgment in Bayyana Ramayya v., 
Nidamarthi Krishnamurthi (3) and I adhere 
to the opinion expressed therein. 

Let us now take the second case where the 
alleged payments were made tothe trans- 
feror after the transfer. Sir S. Snbramania 
Aiyar, J., sitting singly in Rama Ayyan v. 
Sreenivasa Paitar (4) held that an enquiry 
should be held as to the alleged bad faith 
of a transferee-who had, before the date 
of his transfer, bound himself as the agent 
or trustee of the judgment-debtor to take 
steps to have the decree satisfied and'that if 
such bad faith is proved, the Court need not 
recognise the transfer and need not direct 
execution in favour of the transferee. I am 
not prepared to extend the doctrine laid 
down in that case (assuming that case to 
have been rightly decided) to cases where the 
transferee for value is not proved to have 
entered into any such fiduciary relationship 
with the judgment-debtor before the date of 
the transfer. J think the general principle 
enunciated in Alathoor Badrudeen v.’ Gulam 
Moideen (5) must be applied in its broad 
fentures to cases of alleged payments out of 
Court, with very few departures in excep- 
tional circumstances. The lower Court was, 
therefore, right in refusing to make an en- 
quiry into the alleged payments which could 
not be recognised in execution, as no appli- 
cation had been made to the Court within the 
prescribed limitation period to compel the 
decree-holder or his transferee to certify the 
satisfaction. 

T would dismiss the appeal with costs. 

Moors, J.—I agree with my learned 
brother that there is no substance in the 
preliminary objection taken by the Ist re- 
spondent’s Counsel. The transferee plaintiff 
applied on 17th January 1913 to be recog- 
nised as transferee. In execution of the 
decree, a transferee cannot apply merely for 
recognising him as transferee but should 
also apply for execution of the decree: Rama- 


(3) 32 Ind. Cas. 952; 3 L. W. 186; 19 M. L. T.-124 
(1916) M. W. N. 133 

(4) 19 M. 280; 5 M. L. J. 218. 

(5) 12 Ind. Cas. 562; 24 MAL. J. 5il; 10 M. L. T, 
396, (1911) 2 ML W, N. 473; 38 M. 357. 
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chandra Aiyar v. Subramania Chettiar (6). 
The transfer was recognised on 19th Novem- 
ber 1913 and draft sale-proclamation and 
affidavit were ordered to be filed within a 
week. This not having been done, the exe- 
cution petition was dismissed on 26th 
November 1913. The order dated 19th 
November 1913 was clearly an appealable 
order, The fact that the execution petition 
was dismissed a week later is, I think, 
irrelevant. 

Coming now to the merits of the appeal 
the appellant’s (6th defendant’s) case appa- 
rently was that defendarts Nos. 1, 3and 14 
arranged with the transferee-plaintiff that 
the latter should discharge the decree-amount 
and that on 12th February 1911 (subsequent 
to the transfer of the decree) they sold 27 
odd acres out of the mortgaged properties to 
the transferee-plaintiff, and that the decree 
had been satisfied by the payment of 
“Rs. 18,000 to the original decree-holder. 
First defendant in his evidence stated that 
he had discharged the decree-debt out of the 
saleamount. The payment was admittedly 
not certified to the Court. It is unnecessary, 
I think, for the purposes of this appeal, to 
consider whether Rama Ayyan v. NSreenivasa 
Pattar (4) was rightly decided. I prefer 
to base my decision on the ground that the 
appellant is not entitled to rely on an un- 
certified adjustment or payment asa bar to 
the execution ofthedecree. Order XXI,rule2, 
of the Code of Civil Procedure is imperative 
that the execution Court cannot recognise 
any adjustment which. has not been certified. 
Seein Alathoor Badrudeen v, Gulam Moideen 
(5) and Ganapathy Ayyar v. Chenga Reddi 
(7). 1 think that the Subordinate Judge 
was right in refusing to enquire into the 
alleged uncertified payment or adjustment, 

In the result, the appeal is dismissed with 
costs. 

Appeal dismissed, 


(6) 14 M. L. J. 393, 
(T) 29 M, 312; 16 M. L. J. 33. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Crvit JURISDICTION ` 
No. 65 or 1915. 

January 3, 1916. 
Present:—Sir Lancelot Sanderson, Kr., Chief 
Justice, Justice Sir John Woodroffe, Kr., 
and Justice Sir Asutosh Mookerjee, Kr, 
PRABHU LAL AND ANOTHER— 
APPELLANTS 
LETSUS 
KUMAR KRISHNA DUTT— 


RESPONDENT. 

Attorney and client—Discharge of Attorney—Attor. 
ney’ s lien, when discharging himself and when dis. 
charged by client -Attorney's discharge by himself, what 
amounts to. á 

Per Sanderson, C. J., and Woodroffe, J.—Where the 
relationship between the attorney and his client 
is the ordinary relationship between an attorney and 
his client, the refusal of the attorney to go on 
acting for his client unless his out-of-pocket expenses 
are paid by the client amounts to a discharge of 
the attorney by himself and such an attorney can- 
not claim to retain the papers when they are wanted 
by his former client forthe purpose of continuing 
the litigation, The most he is entitled tois to have 
his lien protected by an undertaking given by the 
new attorney. [p. 74, col. 2.] 

Bluck v. Lovering §* Co., (1886) 35 W. R. 232, 
followed. 

622. 


Clover v. Adams, (1881) 6 Q. B. D. 622; Robins v. 
Goldingham, (1872) 13 Eq 440; 20 W. R.277; 41 L. J, 
Ch. 813; 25 L. T, 900, referred to. 

Where after a notice to the attorney, given in 
November 1914, that the clients desired to change 
their attorney and asked fora bill of costs in order 
that it might be delivered to the taxing ofico and he 
might be paid nnd the change effected as soon as 
possible, the attorney continued to act for the clients 
till July 1915 and then refused to act unless his ont- 
of-pocket expenses were paid by the clients: 

Held, that the attorney discharged himself and it 
Wwas-not possible for him to say that he was in 
fact discharged by the Clients, [p. 75, col. 1.] 

Per Mookerjee, J.~In the etent of a change 
of solicitors in the course of an action, the former 
solicitor’s len is not taken away, but his rights 
in respect of his lien are modified according 
as his discharge is by himself or by his client. 
If he is discharged by the client otherwise 
than for misconduct, Jue cannot, so long as his 
costs are? unpaid, be compelled to produce or 
hand over the papers; if, on the other hand, he 
discharges himself, he may be ordered to hand over 
the papers to the now solicitor, on the latter under. 
taking to hold them without prejudice to his lien, 
to return them intact after the action is over and 
to allow the former solicitor access to them inthe 
meantime, [p. 76, col. 2.] 


In ve Faithfull, (1868) 6 Eq. 325; 18 L. {T° 502: 
Robins v. Goldingham, (1872) 18 Eq. 440; 20 W. 
R. 277; 41 L. J. Ch. 818; 25 L. T. 900, followed. 

In the absence of a special agreement between 
the attorney and the client as to the mode of 
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payment of the fees or the conduct of the proceed- 
ings, the refusal of the attorney to carry on the 
proceedings till he is paid his expenses, operates as 
a discharge by himself. [p. 77, col. 1.] 

Robins v. Goldingham, (1872) 13 Eq. 440; 20 W. R; 
277; 41 L. J. Ch. 813; 25 L. T. 900; Clover v. Adams, 
(1881) 6 Q. B. D. 622; Wilson v. Emmett, (1854) 19 
Beav. 233; 52 E. R. 338; 105 R. R. 182; Heslop v. 
Metcalfe, (1887) 3 Myl. & Cr. 183; 7 L.J. Ch. 49; 1 
Jur. 816; 40 E. R. 894; 45 R. R. 248; In re a Solicitor, 
4 B L.R. (P.C.) 29; Atul Ohunder Mookerjee v. 
Soshi Bhushan Mullick, 29 0. 63; 6 C. W. N. 215; 
Moheshpwr Coal Co. v. Jotindra Nath Gupta, 18 Ind. 
Cas. 315;'40 C. 386; 17 C. W. N. 278, followed. 


Messrs. Jackson and B. N. Bose, for the 
Appellant. 

Messrs. N. Strkar, and K. K. Deb, for the 
Respondent. 2 
JUDGMENT. 

SANDERSON, O. J.—In this case the ap- 
plication was by one Nunnumull that his 
attorney should be discharged and that the 
attorney should be ordered to make over 
all the papeřs ina certain suit, No. 1171 
of 1913, to another attorney: and the order 
which was made by the learned Judge—one 
of the defendants Nannumull appearing 
in person and the attorney consenting— 
was that the attorney be discharged from 
further acting as the attorney for both the 
defendants, Prabhu Lal and Nunnumull, 
in this suit and that the defendants be at 
liberty to appoint another attorney to act 
for them in the reference before the Official 
Referee of this Court,” and if was further 
ordered “that the attorney Babu Kumar 
Krishna Dutt without prejudice to his lien 
for costs due to him in this suit do produce 
before the said Official Referee such papers 
and documents as may be in his possession 
when required By the said defendants upon 
their paying beforehand to the said Babu 
Kumar Krishna Dutt -his costs of and 
charges for such attendance ” 


Now, just to dispose of one point at 
once: it was argued that inasmudh as the 
attorney had been acting on behalf of both 
the defendants, the application ought to 
have been made by both of them and that 
the attorney could not be discharged. unless 
the application were made by both of 
them. As a matter of fact, the order is 
to the effect that the attorney shall be dis- 
charged from acting for both the defend- 
ants. Therefore, the learned Judge must 
have’ understood,..when he made the order, 
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that the application was made to that 
effect. The defendants are father and 
son,- and the son has sworn’an affidavit 
that he has had control of the litigation 
not only on behalf of himself but also on 
behalf of his father, and this application 
was made on behalf of his father as well 
as for himself: and I do not think there 
is any substance in that objection. But 
the point of substance is whether under 
the circumstances of this case, the learned 
Judge has madea proper order when the 
effect of his order was that the papers 
should remain with the first attorney and 
that they should be produced for the pur- 
pose of being used in the suit by him 
and that the defendants should be called 
upon to pay his costs of such production. 
In my opinion that is not a proper order. 
First of all, it appears that the attorney 
had been acting on behalf of the client. 
in the ordinary way without any qualification 
at all. Then something happened, and 
there was a dispute between the parties, ` 
the defendant saying that the attorney 
had refused to go on acting for the client 
unless money was provided by the client. 
As against that the attorney has sworn 
that he never did arything of the kind, 
and I am not going to arrive at or 
trying to arrive at any decision as to 
which of those two gentlemen is correct 
in his account of the interview. But there 
is a letter of the 2nd of July 1915 which 
is referred to at page 21 of the paper- 


book, and that appears to me to be an 
admission by the attorney that he had 
refused to go on acting for the client 


unless his out-of-pocket expenses were paid. 
Now, if the relationship between the 
attorney and the client was the ordinary 
relationship between an attorney and his 
client, I do not think it would be disputed 
that that would amount.toa discharge of 
the attorney by himself, and if it werea 
discharge of the attorney by himself then 
he could not claim to retain the papers 
when they were wanted by his former 
client for the purpose of continuing the 
litigation. The most he would be entitled 
to would be to have his lier protected 
by an undertaking given by the new 
attorney. 

But if was said by the learned Connsel 
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who appeared for the attorney that .as a 
matter of fact the client had himself dis- 
charged the attorney, and he pointed parti- 
‘cularly to a letter written in November 
‘1914 which appears at page 41 of the 
-paper-book, the effect of which was—it 
was written by another firm of attorneys— 
‘to’ give the first attorney notice that 
Messrs. Prabhu Lal and Nunnumull desired 
to change their attorney and asking for a 
bill of costs in order that it might be deli- 
‘vered to the taxing office and he might be 
‘paid and the change effected as soon as 
“possible, and he argued that that amounted 
-to a discharge by the client of his attorneys. 
I do not think that that can be so, having 
regard, at all events, to what happened 
afterwards. If we look at the document 
which is referred to at pages 26 and 40 
‘of the paper-book, it is clear thatthe 
‘attorney did continue to act as attorney 
right way dowr to the 13th of July 1915, 
‘and in those circumstances, I do not think 
it is possible for him now to come forward 
and say ‘that he was in fact discharged by 
the client. 


_. But he made a further point. He said 
that up to a time it is quite true that the 


attorney was acting in the ordinary way. 


for the, client, but there came a time when 
the attorney would not act without pay- 
ment. to him of his out-of-pocket costs. 
Therefore a fresh arrangement was arriv- 
ed at, that the attorney would onl; be 
called upon to act if and when the money 
were provided by the client and that 
money was not provided by the client and 
consequently he was discharged by. the 
client. 

Now, the case to which Mr. Jackson 
drew our attention this morning, namely, 
Bluck v. Lovering & Co. (1), seems to me 
to be exactly in point. If I put the present 
ease as highly as it can be put in favour of 
the attorney, and assume in his favour, 
although 1 do not think it is proved; 
that after a certain time—probably in June 
1915, but the date is -not material—the 
attorney was only bound to act ‘if and 
when the client provided him with money 
for his out-of-pocket expenses, even then 
the order which. was made by the learned 


(1) (1886) 35 W, R. 232, 
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Judge was not a ‘proper order for this ° 
reason. In the case of Bluck v. Lovering 
§ Co. (1), it was part of the origina] 


‘retainer of the solicitor that he should 
‘only be bound to act as long asthe money 


should be supplied from time to time for 
the necessary outgoings. Then there came 
a time when the money for the necessary 
outgoings was not supplied by the client, 
Thereupon the solicitor said that he was 
not bound to act and that he, was not 
bound to hand over the papers. But the 
learned Judges, Chief Justice Lord Coleridge 
and Mr. Justice Manisty, held that although 
that was a legitimata arrangement tomake 


‘between the solicitor and the client, still 


the solicitor could not prevent or incon- 
venience the client in his prosecution of 
the litigation by refusing to hand over the 
papers, and the learned Chief Justice said 


‘this :— The” solicitor has & right to say 
‘that he will not go on with an action, and 


he has a len; but he has no further 
right to embarrass a client in an action 
which he has himself refused to prosecute, 
Upon the authorities, and Mr. ` Lush- 
Wilson’s admission, this would not be 
disputed in an ordinary case., But ‘it ig 
said that an express contract makes all 
the difference in the rights of the solicitor. 
I can see no principle of law upon which 
that can be founded, The contract, whether 
it is one by inference or express, is no 
more than acontract: Ifa case could have’ 
been found in which, on grounds of 
expediency, the Court had held that ex. 
press words made this difference, it would 
have been arguable. But no such case 
has been produced; and, on the contrary, 
in Olover v. Adams (2), where the solicitors 
refused to go on, the Oourt, consisting of 
Grove and Lindley, JJ., expressly held 
that the client was entitled to have hig 
paper delivered to him. It seems to me 
that the cases cited are authorities proving 
that the papers cannot be retained pend. 
ing the conclusion of a suit. The attorney 
ought to have protection, but notso as to 
embarrass the proceedings.” Then he 
goes on to say that the order of Pollock, 
B., was wrong. It seems to me, as I have 
said, that this case is directly in point, 


(2) (1881) 6 Q. B. D. 622, 
o 
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Putting the case as high as can be in 
favour of the attorney here, that he was 
not bound to act on bahalf of his client 
unless the necessary sums were provided, 
he was not entitled to hold the papers 
so as tọ embarrass the client: and both 
the learned Judges went on to say that 
in such a case as that which they were 
‘considering the proper order to make was 
that made in the ease of Robins v. Gold- 
ingham (3). In that case, the headnote is 
this:— Where a solicitor applied to his 
client for funds to carry on a suit,- and, 
upon the client not furnishing any, declined 
to continue to conduét the litigation, and the 
client appointed fresh solicitors: Held, that 
this was a discharge by the solicitor, and 
that he might be called upon to deliver to 
the new solicitors the papers relating to 
the matters in question in the suit, on 


their undertaking to hold them without. 


prejudice to his lien and to return them 
undefaced within twelve days after the 
conclusion of the suit, and to allow the 
former solicitor access to them for the 
purpose of carrying on an action for his 
costs.” 

Therefore, when the learned Judge made 
an order, as he did in the present case, 
the attorney consenting, that the attorney 
should be entitled to retain the papers and 
that the client should only have a limited 
access and they should be produced upon 
paying to the attorney the costs of produc- 
tion, I think it was an order which ought 
not to have been made. 

I quite appreciate the difficulty in which 
Mr. Justice Chaudhuri was placed by the 
fact that the defendant appeared in person, 
and in all probability he had not the real 
position between the parties present to his 
mind when he made this order. We have 
not had any detailed jgdgment, and it 
‘may be that we are not in possession of 
what was passing in the learned Judge’s 
mind. Onthe contrary, here we have had 
the advantage of hearing learned Counsel 
on both sides and had the matter fully 
argued and the material points prominently 
brought to our  notice—an advantage 
which Mr. Justice Chaudhuri had not—in 
considering this point. 


(3) (1872) 13 Eq. 440; 20 W. R. 277; 4l L.J. 
Ch. 818; 25 L. T. 900 
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Therefore, T think this appeal must be 
allowed, and the proper order will be in 
accordance with the judgment in the case 
of Robins vy. Galdingham (3) so far as it is 
material, 

The respondent will pay the costs of 
this appeal. As the defendant in the Court 
below appeared in person, we make no 
order as to the costsin that Court. 

WOODROFFE, J.—I aguee. 


MOOKERJEE, J—I agree that the order 
made by Mr. Justice Chaudhuri, which is 
of an exceptional character, “cannot possibly 
be supported. It cannot be disputed that 
in the event of a change of solicitors in 
the course of an action the former solicitor’s 
lien is not taken away, but his rights in 
respect of his lien are modified according 
as his discharge is by himself or hy hbis 
client: Inve Rapid Road Transit Co. (4). It 
he is discharged by the client otherwise 
than fcr misconduct, he cannot, so long 
as his costs are unpaid, be compelled to 
produce or hand over the papers; if, on 
the other hand, he discharges himself, he 
may be ordered to hand over the papers 


-.to the new solicitor, on the latter under- 


taking to hold them without prejudice to 
his lien, to return them intact after the 
action is over and to allow the former 
solicitor access to them in the meantime: 
Inve Faithfull (5) and Robins v. Goldingham 
(3). Consequently two questions require 
consideration, namely, first, did the client 
in this case discharge the attorney, and, 
secondly, if he did not, and the attorney 
discharged himself, is the latter. entitled to . 
the order made in his favour? 


As regards the first question, reference 
has been made to the letter of the 
19th November 1914 to support the view 
that the client had discharged the solicitor. 
There is plainly no force in this conten- 
tion. The letter in effect did not discharge 
the solicitor; and the subsequent conduct 
of the attorney also shows that he did 
not treat himself as discharged. Besides, 
as was pointed ont by Mr. Justice 
Harington in the case of Atul Chandra 
Ghose v. Lakshman Chunder Sen (6), under 


(4) (1909) 1 Ch.96; 78 L. J. Oh. 182; 99 L. T. 774. 
(5) (1868) 6 Eq. 325; 18 L. T. 602, 
(6) 2 Ind. Cas. 830; 36 O. 609; 13 C. W. N. 1172. 
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the Indian Law [Order III, rule 4, Civil 
Procedure Code, read with section 2 (15)] 
a solicitor could not be treated as finally 
discharged till the leave of the Court had 
been obtained. 

As regards the second question, we have 
to consider the letter of the 2nd July 1915 
which, I am inclined to hold, operated as 
a discharge of the attorney by himself. I need 
not consider what the true position might 
have been, if foundation had been laid in the 
course of the proceedings for a possible theory 
that there was a special agreement between 
the solicitor andthe client as to the mode 
of.payment of the fees or the conduct of the 
proceedings; it is in any event clear that, in 
the absence of procf of such agreement, the 
refusal of the attorney to carry on the pro- 
ceedings till he was paid his expenses, 
operated asa discharge by himself: Robins v. 
Goldingham (3), Olover v. Adams (2), Wilson 
v. Emmett (7), Heslop v. Metcalfe (8), In ve a 
Solicitor (9), Basanta Kumar Mitter yv. Kusum 
Kumar Mitter (10), Atul Chundar Mookerjee 
v. Sosht Bhushan Mullick (11) and Moheshpur 
Coal Oo. Ltd. v. Jotindra Nath Gupta (12). 
But even if the letter of the 2nd 
July 1915 be not treated as a discharge of 
the attorney by himself, T think the attorney 
could not jastly obtain the order made in 
his*favour, as is clear from the decision in 
Bluck v. Lovering § Co. (1). He is entitled, 
at best, to his lien, and if this is secured to 
him, he cannot claim to embarrass the pro- 
ceedings by retention of the papers [see also 
Griffiths v. Griffiths (13) and Hutchinson, In re, 
Hutchinson v. Norwood (14)}. I Gaai any 
hold that the -appeal must be allowed, the 
order of Mr. Justice Chaudhuri d ischarged,and 
an order made in the terms proposed by the 
learned Chief Justice. 


Appeal allowed. 
aye (1854) 19 Beav. 238; 52 E. R. 338; 105 R. R. 


ser (1887) 3 Myl. & Cr. 188;7 L. J. Ch, 49; 1 Jur. 
_ 816; 40 E. R. 894; 45 R. R. 248. 
(9) 4B.L R (P. 0.) 29. 

(10) 4 0C. W.N. 767. 

(11) 29 C. 63; 60. W. N. 215. 

(12) 18 Ind. Cas. 815; 40 C. 386; 17 ©. W. N, 278, 

(18) (1843) 2 Hare 587; 12 L. J. Ch. 387; 7 Jur. 
573; 67 E. R. 242; 62 R. R. 247. 

(14) 54L. T. 842; 84 W. R. 637. 
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MADRAS HIGH COURT. 
ÅPPEAL AGAINST Orper No. 412 or 1914, 
January 24, 1916. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. 
DURGAMMA—PEeEtitioneR—APPELLANT 
Versus 
LINGAPPA AND ANOTHER—~CoUNTER- 


PETITIONERS—- RESPONDENTS. 

Guardians and Wards Act i VIIL of 1890), s. 7 (1)-— 
Appointment by Court of guardian—Welfare of 
minor to be considered—Legal right to custody of 
minor, relevancy of. 

On an application under the Guardians and Wards 
Act, the only question under section 7 (1) of the Act 
is whether it is for the welfave of tho minor that an 
order should be made by the Court appointing a 
guardian of the minor person under the Act, and not 
whether a certain person is entitled to the custody 
of the minor according to the minor's personal law, 


Appeal against the order of the District 
Court of Bellary, in Original Patition No. 462 
of 1914 (I. A. No. 525 of 1914) dated the 
30th November 1914. 

Dr. Swaminadhan, for the Appellant. 

Mr. T. Prakasam, for the Respondents. 

JUDGMENT.—Dr. Swaminadhan for the 
appellant has argued the case mainly on the 
right of the mother to the custody of her 
minor son as guardian under the ordinary 
Hindu Law. But onan application under 
the Guardians and Wards Act, VIII of 1890, 
for the appointment by the Court of a 
guardian of the person of-a minor, the only 
question under section 7 (1) of the Act is 
whether it is for the welfare of the minor 
that an order should be made by the Court 
appointing a guardian of the minor’s person 
under the Act 

We are not satisfied that the District 
Judge’s view that it is not shown that at 
present it is for the welfare of the minor 
to pass such orders under the Act, is errone- 
ous. 

We dismiss the appeal but ehe costs. 

Appeal dismissed, - 


* 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL CIVIL JURISDICTION 
‘No. 64 or 19:5. 
‘January 3, 1916. 

Pr sai: baie Lancelot Sanderson: Kr., Chief 
Justice, Justice Sir John Woodroffe, Kr., and 
Justice Sir Asutosh Mookerjee, KT. 
PRABHU LAL AND ANOTHER— - 
APPELLANTS 
versus 


KUMAR KRISHNA DUTT — 


RESPONDENT. 

Attorney and client—Attorney’s right to withdraw 
from a case, grounds for—Notice of application for with- 
drawal, reasonableness of. 

Per Curiam.—lIf an attorney is going to withdraw 
from a case, even if the ground for his withdrawal 
is good, it is incumbent upon him to give reasonable 
notice to his client of his intention, so that his client 
may have a reasonable opportunity of getting other 
advice and making other arrangements before the 
hearing of the attorney's application for withdrawal. 
comes before the” Judge. [p. 79, col. 1.) 

Giving notice that the attorney would apply to 
be discharged from the case, which application comes 
on for disposal the next day, is not giving reasonable 
notice of his withdrawal from the case to the client, 
[p. 79, col. 1. T 

Per Mookerjee, J.—A solicitor retained to conduct 
an action may withdraw from it on good grounds, 
Such good grounds include misconduct of an offensive 
character or such misbehaviour on the part of his 
client as makes it impossible fora self-respecting 
solicitor to continue to act for him. ‘But the client 
is. entitled to reasonable notice of his application 
for withdrawal. [p. 79, col. 1.] 

Steele v. Scott, 2 Hogan 141; Bryan v. Twigg, 
(1884) 3 L. J. Oh. (x. s.) 114; Hoby v. Built, (1832) 
3 B. & Ad. 350; 1 L. J. K. B. 121; 1'0 E. R. 13); 87 R. 
R. 444; Whitehead v. Lord, (1852) 7 Exch. 691; 21 L. 
J. Ex. 239; Nicholis v. Wilson, (1843) 11 M. & W. 106; 
2 Dowl. (y. s.) 1081; 12 L. J. Ex. 266; 152 E. R. 
734: 63 R. R. 623; Harris v. Osbourn, (18384) 2 Cr. & 
M., 629: 4 Tyr. 445; 3 L. J. Ex. 182; 149 E. R. 912; 39 
R. R. 872, followed. 


Mr. B. N. Bose, for the Appellant. 
Mr. N. Sirkar, for the Respondent. 
< JUDGMENT. © 

SANDERSON, ©. J.—I think this case raises 
a question of some importance with fegard to 
the relationship of the client and attorney. 

What happened in this case was this. On 
the 28th of July 1915, there was filed an 
affidavit which had been sworn by the at- 
torney, Mr. Dutt, on the 26th of July, two 
days previously. Mr. Sirkar told us that 
the notice of the application and a copy of 
the affidavit at the same time were served 
upon the clients on the 27th. The application 
was that the attorney should be discharged 
from his position of eattorney and that he 
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-should not be called upon any longer to act 


on behalf of the clients whose names were’ 
Prabhu Lal ani Nuunumull, and the ground 
of his application was that the client Nunnu- 
mull had made certain charges against the 
attorney which were quite inconsistent with 
the attorney continuing to actas such at- 
torney. 

I think the matter is of importance for 
this reason: I assume infavour of the attorney 
that those charges were in fact made; I 
assume further in his favour that there was 
no ground for them in any shape or form, 
still Iam bound to come to the conclusion 
that what took place in this case was not 
right. I think the attorney was bound to 
give his client reasonable notice of the coursé 
he intended to take. | 


It is quite clear that the action which the 
attorney did take amounted to a discharge by, 
himself, because if was he who initiated the 
proceedings: he gave notice to the client that 
he would apply to be discharged from his, 
position as attorney inthe case, and he made 
an application to obtain the discharge; and,, 
therefore, he must be taken to have discharg- 
ed himself. But Mr. Sirkar submitted as 
follows. He said in effect—yes, it is quite. 
true that technically the attorney discharged. 
himself, but he could not go on acting as an 
attorney on account of the absolutely un- 
founded charges the client had made against, 
him. But even in these circumstances, I 
think, it was the duty of the attorney to 
give reasonable notice of his intention to 
withdraw. Notice was given to the client 
on the 27th of July, the application was 
made on the 28th of July, and the parties. 
were before the learned Judge on the 28th, 
the attorney appeared himself but the client 
was unrepresented . by any attorney and 
appeared in person. I think if is safe to 
assume that in that short time he. 
had no opportunity for making any other 
arrangement or obtaining the assistance of 
another attorney, or perhaps raising funds 
which would be necessary before he could en- 
gage the services of another attorney. I find 
it stated in the 26th Volume of Lord- Hals- 
bury’ s Laws of England, at page 739,asfollo ws: 

“The solicitor is entitled `to recover such 
remuneration where he is discharged by the 
client, or where he discharges himself for 
good cause.” I am assuming that the attor- 
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ney in this case discharged himself for good 
cause, still, the passage goes on to say, “He 
must, however. give reasonable notice of his 
withdrawal from the case to his client.” In 
my opinion, in this case no, such reasonable 
notice was given. I do not think that giving 
notice that the attorney would apply. to be 
discharged from the case, which application 
came on fur disposal the next day, is giving 
reasonable notice of his withdrawal from the 
case to his client. It is for that reason I 
think this case is of importance not-only to 
the profession but also to the clients, and. it 
must be clearly understood that if an attor- 
ney is going to withdraw from a case, even if 
the ground for his withdrawal is good, it is 
incumbent upon him to give reasonable notice 
to his client. of his intention, so that bisclient 
may have a reasonable opportunity of getting 
other advice.and making other arrangements 
before the hearing of the Bepreanon comes 
before the learned Judge. 

On this ground, I think, the ape must 
be allowed with costs. 

Asa matter of course the order for arrest 
goes. 

WOODROFFE, J.—I agree. 

MOOKERJEE, J.—I agree that the order of 
Chaudhuri, J., under appeal must be set 
aside on the ground that the appellants had 
not reasonable notice of the application. It is 
well settled that a solicitor retained to con- 
duct an action may withdraw from it on good 
grounds. Such good grounds include miscon- 
duct of an offensive character or such misbe- 
haviour on the part of his client as makes it 
impossible for a self-respecting solicitor to 
continue to act for him [Steele v. Scott (1) 
and Bryan v. Twigg (2)]. T express no 
opinion upon the question whether what is 
attributed to the clientin this case did or did 
not amount to a conduct of this character. 
But if it is assumed in favour of the 
respondent that the conduct of his client 
was such as made it impossible for him to 
continue to act, the client was entitled 
to reasonable notice of his application for 
withdrawal [Hoby v. Built (83), Whitehead 


v. Lord (A), . Nicholls v, Wilson - (5) 
BS 2 Hogan 141. 
(1834) 3 L. J. Ob. (N s.) 114.. 


3) oe irs -350; 1L. J. K. B. “1291; “110 


E. R. 131; 37 R. B 
(4) (1852) 7 jawoh. 6 691; 21 L. J. Bx. 239. 


(6) (1843) 11 M. & W. 106; 2 Dowl. (N..s.). sais 


. 12L, Jy Ex: 266; -152-E; R; 134; 63 RoR, 523, 
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and Harris y Osbourn (6).] The notice which 
was given in this case was obviously unreason- 
ably short; the interval between the receipt 
of the notice and affidavit and the order by 
the Court was so short that it was impossible 
for the client to have himself represented by 
another attorney. Theorder must consequently 
be discharged with costs. 


Appeal allowed, 
(6) (1884) 2 Cr. & M. 629; 4 Tyr. 445; 3 L. J. Ex. 
182; 149 E. R. 912; 39 R. R. 872. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 352 or 1914. 
January 24, 1916. 
(Present: —Mr, Justice Sadasive Aiyar and 
Mr. Justice Moore. 
RAVUR MUNISAMI NAIDU AND OTHERS — 
PLAINTIFFS—APPELLANTS 
VETSUS 
PANDALA MUTHIAL NAIDU AND OTHERS 


—~DEFENDANTS—RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Art. 182— 
Application for adjournment—Step-in-aid of execution. 
. Anapplication for adjournment for obtaining an 
incumbrance certificate and filing adraft proclamation 
is a step-in-aid of execution and saves limitation. 
Abdul Kadir Rowther v. Krishna Malamal Nair, 23 
Ind. Cas. 533; 1 L. W. 271; (1914) M. W. N. 563; 26 
M. L. J. 483; 38 M. 695, followed., 


Appeal against the order of the District 
Court of North Arcot, in Execution Petition 
No. 63 of 1913 (in Original Suit No. 11 of 
1902, on the file of the Sub-Conrt). 

. Mr. P. .Chenchiah for Mr. P. Venkata- 
ramana Row and Mr. R. Ananthanarayana 
Azyar, for the Appellants. 

Messrs, S. Gopalaswami Acyangar, and L, 
Venkataraghava Atyar for Mr. L, A. Govinda- 
raghava Azyar, for the Respondents. 

JUDGMENT.—Following Abdul Kadir 
Rowther v. Krishna Malamal Nair (1), we 
hold that the application for adjournment 
dated 25th October 1910 (which application 
was evidently for obtaining encumbrance 
certificate and filing draft proclamation) 
was a step-in-aid of execution and the 
present petition of 9th Coe 1918 is, there- 
fore, not barred. 


~ 


, (1) 23 Ind. Cas. 533; 38 M.. “695; i-l W: 2714. 
(1014) AL. W. N, 663; 26 M, &. J. 433. 


SO 


NEHAL SINGH t. KHUSHHAL SINGH, 


We set aside the order of the District 
Judge and direct him to dispose of the 
execution petition according to law. Costs 
will abide the result. 

Appeal allowed, 


ALLAHABAD HIGH COURT. 
First APPEAL FROM Orpur No. 1&7 or 1915. 
February 15, 1916. 

Present:— Mr? Justice Piggott and 
Mr. Justice Walsh. 

Kuar NEHAL SINGH AND ANOTHER— 
DeFrenDANts— APPELLANTS 
TETSUS 
kuar KHUSHHAL SINGH AND OTHERS — 


PLAINTIFF AND DEFENDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1808), s. 104, cl. 1 (f), 
O. XLIII, r. 1 (0) —"Case open fe appeal,” interpretation 
of—Question for determination—Arbitration—Award— 
Order refusing to set aside ox parte decree passed in 
accordance with award, if appealable. 

The words “in a care open to appeal” in O. XLITI, 
r. 1 (d) of the Civil Procedure Code, 1908, are per- 
fectly general. The question for determination is not 
whether an appeal could have been’ successfully 
prosecuted against the decree, but whether it was 
“open to appeal.” [p.81], col. 2.] 

An appeal lies against an ordcr refusing to set 
aside anew parte decree passed in accordance with 
an award. [p. 82, col. 2.] 


First appeal from the order of the Subordi- 
nate Judge of Mainpuri, dated the 4th 
September 1915. 

FACTS are briefly these: — 


The plaintiff-respondent made an applica- 
tion in the Court of the Subordinate Judge 
of Mainpuri under paragraph 21 of the 
Second Schedule of the Code of Civil Pro- 
cedure, asking the Court to file an award 
in amatter which had been referred to 
arbitration without the intervention of the 
Court. Objection was taken by the defend- 
ants-appellants to the filing of the said 
award, and then the matter in dispute, viz., 
whether the award ought to be filed’ or not, 
was referred to arbitration by the consent 
of the parties. The arbitrator thus appoint- 
ed came to a decision that the award 
ought to be filed. The appellants filed an 
abjection to this award and the 24th of July 
1915 was fixed for the hearing of the objec: 
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tion, On that date the appellants and 
their Pleaders absented themselves. The 
Subordinate Judge dismissed the objection 
in default and passed a decree in accordance 
with the award. The appellants applied 
under Order IX, rule 13, Civil Procedure 
Code, to get the ea parte decree. set aside 
and the petition of objection re-admitted and 
heard on the merits. The Subordinate 
Judge refused to set aside the ex parte decree 
on the ground that the applicants had not 
shown safficient cause for their absence. 

The defendants-applicants appealed to the 
High Court. 

Mr. Baleshwart Prasad, for the Respondents, 
raised a preliminary objection to the hearing 
of the appeal on the ground that no appeal 
Jay. Under Order XLIII, rule 1, clause (d), of 
the (ode of Civil Procedure an appeal lies 
against an order refusing to set aside an 
ex parte decree in a case open to appeal. 
The present case having been decided in 
accordance with the award, no appeal lay 
from the decree. The original decree not 
being appealable, no appeal Jay from an 
order refusing to set aside such ex parte 
desree. l 

Mr. Benrile Behari, for the Appellants, sub- 
mitted that the case in itself was open to ap- 
peal, although the decree as passed might not 
be now appealable. The words ‘in a case 
open to appeal’ were added to exclude cases 
filed-in the Court of Small Causes, 

Mr. Baleshwart Prasad, in reply, submit- 
ted that Order XLII, rule 1, Civil Proce- 
dure Code, did not apply to Small Cause 
Court suits. The provisions of the Provin- 
cial Small Cause Courts Act with respect to 
appeals and revisions were exhaustive and’ 
vere contained in sections 24+ and 25 of Act 
IK of 1887, As all cases were originally 
appealable, the word ‘case’ should be taken 
to mean ‘decree’, otherwise the words ‘in 
a case open to appeal’ would be superfluous. 


JUDGMENT. 


Pigcott, J—This appeal arises out of 
proceedings in the Court of the Subordinate 
Judge of Mainpuri, which commenced with 
an application under paragraph 21 of the 
Second Schedule of the Code of. Civil Proce. 
dure, asking the Court to file an award in a 
matter which bad been submitted to arbi- 
tration without the intervention of the Court, 
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Objection was taken by the opposite party to 
the filing of the said award, and then there 
was a further agreement to refer to arbitra- 
tion the question whether the award ought 
to be filed or not. The arbitrator thus ap- 
pointed came to a decision that the award 
ought to be filed. One of the parties, who 


are the appellants now before as, objected to 


this award and presented a petition in Court 
putting forward certain grounds why this 
award, or the decision of the arbitrator ap- 
pointed in the case itself, should be set aside. 
After some delay the 24th of July 1915 was 
fixed for disposal of these objections. On that 
.date the objectors failed to appear and their 
objection was dismissed ex parte. Thereupon 
judgment was pronounced in accordance with 
the award and a decree followed, thatistosay, 
in thisparticular case a decree followed filing 
the award in the arbitration conducted without 
the intervention of the Court. On the same 
day, that is to say, on the 24th of July 1915, 
the present appellants presented to the Court 
below an application under Order IX, rule 
13 of the Code of Civil Procedure, gehen 
the Court to set aside its ex parte order and 
the decree passed in accordance therewith, to 
readmit their petition of objections and 
decide the same on tbe merits. The Court 
below examined the petitioners Nekal Singh 
and Kirpal Singh on their application and, 
relying upon certain contradictions in their 
evidence, came to the conclusion that they 
were not speaking the truth. The learned 
Subordinate Judge accordingly held that 
these persons had failed to show that they 
had been prevented by any sufficient cause 
from appearing before him on the 24th July 
1915, when their case was called on for hear- 
ing. He, therefore, dismissed their applica- 
tion. Against this order of dismissal the 
present appeal has been filed. A preliminary 
objection is taken that no appeal lies. Under 
Order XLIII, rule 1, clause (d), of the Code 
of Civil Procedure an appeal lies against an 
order rejecting an application for an order to 
set aside a decree passed eg parte in & case 
open to appeal. What we have to determive 
is whether the case now before us was one 
open to appeal. It is contended by the other 
side that the decree pronounced under para- 
graph 21 of the Second Schedule of the Code 
of Civil Procedure was not a decree against 
which an appeal lay, unless it were alleged 
that it was in excess of or not in accordance 
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with the award. It is, therefore, contended 
that, in the absence of any such allegation, 
no appeallay in the present case, and the 
order refusing to set aside the ex parte decree 
is itself unappealable. To this I think the 
answer is twofold. The words in Order XLII, 

rule 1, clause (d), are perfectly general; they 
are “ina case open to appeal”. Now the 
case between the parties in the Court below 
was whether or not an award made without 
the intervention of the Court should be filed 
asa decree of the Court. In that case an 
appeallay under section 104, sub-clause 1 
(f), from any order which a Court might pass, 
filing, or refusing to file, the award. It was, 
therefore, a case open to appeal. Moreover an 
appeal might lie from the decree itself on 
certain grounds, and to this extent the decree 
itself was open to appeal. The fact that no 
appeal has been brought from the decree is 
irrelevant, because the question before us is 
merely whether the decree was open to appeal, 
Nor is it relevant to ask us to consider whe- 
ther the decree is or is not in factin accordance 
with the award, because that only amounts 
to arguing that any appeal brought against 
the decree would be bound to fail. The 
question for determination is not whether an 
appeal could have been successfully prosecut- 
ed against the decree, but whether it was 
“open to appeal’, it seems obvious that it 
was. 

We now have to consider the appeal on the 
merits, that is to say, we have to reconsider 
the question determined in the Court below, 
namely, whether the present appellants had or 
had not shown that-they were prevented by 
any sufficient cause from appearing when the 
suit was called on for hearing. According 
to their own sworn statements before the 
Court they started from home at such an 
hour as to give them a reasonable expectation 
of being present in Cqurt before the case was 
called on? They reached the Court as a 
matter of fact some two or three hours late, 
and the reason for this was that they were 
delayed on the jcurney by heavy rainfall. 

The learned Subordinate Judge has relied 
upon certain discrepancies between the state- 
ment of Nehal Singh and that of Kirpal 
Singh. These discrepancies all seem to be 


upon incidental matters, not vital to the ques- 


tion for disposal. They may have been due 
to failure of memory on the partof the de 
ponents, who were examined some weeks 
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after tke events to which they were deposing, 
or may have been due to one or the other 
trying to prove too much, as for instance, one 
of them stating that he left the village on 
` horseback when asa matter of fact he was 
content to perform the first few miles of the 
journey on foot. What.the learned Subor- 
dinate Judge has entirely overlooked is the 
amount of corroboration which these deposi- 
tions receive from the record itself. We find 
that these appellants had summoned witnesses 
to attend on the 24th July 1915, that they 
had paid process and that summons had been 
issued and had been duly served on the 22nd 
July on the witnesses concerned. Under- the 
circumstances it seems to me imputing to the 
appellants’ conduct on the verge of insanity 
if, after having made all possible arrangements 
for prosecuting their case, they deliberately 
absented themselves. There seems no real 
reason to dobt that they in fact left their 
village, thirty miles cr more distant from the 
place of sitting of the Court, on the evening of 
the 23rd July, andthat they did so with reason- 
‘able prospect and intention of presenting 
themselves before the Court at the -proper 
time. The fair conclusion to arrive at is 
that they were in fact prevented by the cause 
alleged by them, namely, by the setting in 
of heavy rain which overtook them tn the 
course of ‘their journey. On these facts I 
would accept the present appeal and hold 
that the appellants have shown sufficient 
cause for their non-appearance, would set 
aside the order of the Court below and in lieu 
thereof pass an order setting aside the ex parte 
deeree in question and - directing the Court 
kelow to re-admit on to tts pending file 
the petition of objections filed by the present 
appellants against the award of the arbitrator, 
and to hear and dispose of the same accord- 
ing to law. 


WaALsH, J.—I coneur‘in the orde: proposed 
by my learned brother and in the reasons 
given by him. I would further point ont that 
this is only one example of several cases we 
have recently had before us where a party has 
“been shut ont from a hearing and, whether 
rightly or wrongly shut ont, the grounds given 
in the judgment have not been adequate. 
Not unnaturally a party in that position. is 
dissatisfied and comes to this Court. It is 
then sought to support the judgment of the 
Court below shuttingeout the party, on the 


‘and 
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ground of want of bona fides, or conspiracy to 
keep away, by the party shat ont. No doubt 
there are such cases; parties may cunningly 
devise to gain time, dishonestly keep away, 
make dishonest applications for a 
re-hearing. But ona question of that kind, 
viz, whether there was a bona fide mistake, 
ora fraudulent attempt to gain time, itis 
not less difficult to arrive at a conclusion 
without a careful examination of the facts, 
and it is not less important to do so, than it is. 
in hearing any other case where there is an 
issue of dishonest conduct. We would theres 
fore point out that it is desirable in such a 
case that the Court should examine all the 
facts with the same care and attention that it 
devotes to ordinary suits and give its ground 
with some adequacy. Secondly, we would 
point out that this case shows that, unless 
that course is taken, the action of the Court 
defeats its own ends. If this case were 
really a fraudulent attempt to gain time it 
might, even if the Court were not absolutely 
satisfied of that fact, have been re-heard as 
early as October. There would have been 
a loss of two months. Now owing to the 
short cut which the Court tried to take, the 
appellants have gained eight months since it 
cannot be ra heard till March. 

By tue Courr.—The appeal is allowed, 
the order of the Court below is set aside 
and in lieu thereof, an order is passed 
setting aside the ex parte decree of the Court 
below and directing the Court below to 
readmit on to its pending file the petition 
of objections filed by the appellants against 
the award of the arbitrator and to hear 
and dispose of the same according to 
law. No order as to costs, 

Appeal allowed. 
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MADRAS HIGH COURT. 
APPWALS AGAINST Orpers Nos. 58 AND 10 
- of 1915. 
i January 20, 1916. 
Present:—Mr. Justice Sadasiya Aiyar and 
- Mr. Justice Moore. 
In A. A. O. No. 58 or 1915 
NARAYANASWAMY NAIDU MINOR BY 
HIS MOTHER AND NEXT FRIEND 
SAYAMMA—Puaintive’s LEGAL Represen-. 
TATIVE—— PETITIONER No, 2— APPELLANT 
VETEUS 
MATHUSRI RAJAI RAMAKRISH- 
NAMBA GARU AND ANOTBER— 
DEFENDANTS LEGAL REPRESENTATIVES 
Cotnter-Prtitioners Nos. 2 AND 3— 
— RESPONDENTS 
In A. A. O. No. 10 or 1915 
G. SUBBIAH CHETTY—Decren-HoLpEerR 
- ~—PETITIONER—-APPEZLLANT . 
Versus 
RAJAI VENKATAMBA GARU—-JUDGNENT= 
‘DEBTOR No. 2—Coonter-Petitionsr No. 2 


-— RESPONDENT, 

Grant — Assignment of property to female members of 
zemindar’s household-—Death of any such member— 
Personal decree against deceased—Property, whether 
liuble in ewecution, 

When property is assigned tothe female mem- 
bers of a zemindar’s household for their enjoyment 
in common, the right of any such member ceases 
on her death; and the property is not liable 
to attachment in execution of a decree obtained 
against her personally where there is nothing to 
indicate that she was sued as representing the 
estate for a debt alleged to be due by the estate. 


Appeal against the order of the District 
Court of North Arcot, in Execution Petition 
No. 81 of 1918, in Original Suit No. 5 of 
1904, 

Appealagainst the order of the District 
Court of North Arcot, in Execution Petition 
No, 65 of 1913, in Civil Suit No. 66 of 1904, 
on the file of the High Court, Madras. 


FACTS.—In the Kalahasti Estate certain _ 


lands were assigned to the female mem- 
bers of the zemindar’s family for their 
enjoyment in common. [They are styled the 
mahal estate. Thecharacteristics of such estate 
are-described- in Banyaru Muthu Venkatappa 
Nayanivaru v. Golla Chinnabba Naidu (1) 1. A 
decree-holder against one of the females 
attached in execution certain rents due to the 
estate, making the immediate succeeding 


female a’ party to the execution proceedings. 
(1) 31 Ind. Cas. 933, 
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The District Judge dismissed the application 


-on the ground that the successor was not the 


legal representative of her predecessor. The 
present appeals are against that order. 

Mr. C. S. Venkatachariar, for the Appel- 
lants. 

Mr. T. Ramachandra Row, fer the Respond- 
ents. 

JUDGMENT.—The decree sought to be 
executed was passed against Rajai Ganga- 
mamba personally and there is nothing in 
the decree to indicate that she was sued 
as representing the mahal estate for a debt 
alleged to be due by that estate. The 
decision in Manika Vasaka, Destkar v. Bala- 
gopalakrishna Chetty (2) and other decisions 
cited by Mr. C. §. Venkatachariar are, there- 
fore, not in point. 

That Gangamamba’s right in? the mahal 
was not anabsolute right, that it was not 
higher than a life-estate (if it amounted 
to even so much) and that the estate was 
not inherited by the Ist respondent as 
Gaugamamba’s heir seem not to have been 
disputed in the lower Court. 

The District Judge was, therefore, right 
in refusing execution after Gangamamba’s 
death against lands belonging to the said 
estate and against moneys which evidently 
accrued due to that estate after Ganga- 
mamba’s death. | 

We, therefore, dismiss this appeal and the 
connected Appeal against Order No. 10 of 
1915 with costs. 


- Appeals dismissed. 
(2) 16 M. E dJ. 415; 29 M. 553. . 


~ 


ALLAHABAD HIGH COURT. 
Seconp Civin Arrear No. 158 or 1915, 
February 14, 1916. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique. 
MAHMUD HUSAIN— PLAINTIPFE— 
APPELLANT 
tersus 
ENAYET HUSAIN AND OTHERS— 


PDErENDANTS— RESPONDENTS. 
Heecution of decree—Attachment and sule of profits 
Amount mol ascertained— Fresh suit, if maintainable. 
The plaintif sued E, his nephews and his brothers 
and obtained a decree, He sought to attach profits 
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due to E from the other defendants, They objected, 
but the plaintiff's claim was upheld, The profits 
were then put to sale and purchased by the 
latter, but no particular amount was ascertained. 
The plaintiff then brought the present suit claiming 
profits at Rs. Z0 per bigha. The defence was that 
nothing was due to # because the property was 
managed and cultivated by the defendants; 

Held, that the plaintiff had the same rights which 
E would have had against the defendants and that E 
was entitled to his share of the profits after 
crediting to the defendants a reasonable sum for 
the extra labour expended by them by reason of the 
absence of E. 


Second appeal from the?decision of the 
First Additional * District Jidge, Aligarh, 
dated the 15th December 1914. 

Mr. Shafi-uz-Zaman, for the Appellant. 

Messrs. Baldev Ram Dave and Pannalal, for 
the Respondents. 


JUDGMENT.—The facts of this case 
though somewhat complicated may be shortly 
stated for the purpose of the present appeal. 
The plaintiff brought a suit against Ewaz 
Husain and the brothers and nephews of 
Ewaz Husain. His claim was really against 
Ewaz Husain but these other persons were 
joined as pro forma defendants. He obtained 
a decree against Ewaz Husain. In execu- 
tion of this decree he sought to attach profits, 
which he said were due by theother defend- 
ants to Ewaz Husein, forthe years previous 
to the execution. The brothers and nephews 
objected to this attachment. The matter 
was fought out between them and the 
plaintiff’s claim was upheld. The result was 
that the profits due to Ewaz Husain for these 
years were put up to sale and purchased by 
the plaintiff (the decree-holder). No par- 
ticular amount was ascertained. The plaintif 
then brought the present suit. He claimed 
the profits at Rs. 20 per bigha. The Court 
of first instance allowed him Rs. 16 per bigha. 
Before the lower Appellate Ceurt it was 
contended that nothing whatever could be 
due to Ewaz because the property had been 
managed and cultivated by the defendants in 
the absence of Ewaz Husain. This conten- 
tion found favour with the lower Appellate 
Court who dismissed the plaintiff’s suit. We 
think that the view is not correct. What- 
ever objection there might originally have 
been to the attachment of an unascertained 
sum as being due by the defendants to Ewaz 
Husain we have npt now to consider. This 
question was fought out and decided. in 
favour of the plaintiff. The result is that 
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in our opinion the plaintiff has now any rights 
which Ewaz Husain would have had against 
the defendants. These persons held the 
property as tenants-in-common, each having 
in lawa right to a specific share in the 
profits. Ifthe property was in ‚the hands 
of sub-tenants, in our opinion there can be 
no doubt that Ewaz Husain would have been 
entitled toa share of the rents realised from 
the tenants in his absence in proportion to 
his share in the property. If instead of 
being let to sub-tenants the property was 
cultivated by the defendants in the absence 
of Ewaz Husain, Ewaz Husain would have 
been entitled to his share of those profits 
after crediting to the defendants a reasonable 
sum forthe extra labour which had been 
expended by them by reason of the absence 
of Ewaz Husain. Under these circumstances 
we think that the case should be remanded 
for decision upon its merits, We accord- 
ingly allow the appeal, set aside the decree 
of the lower Appellate Court and remand 
the case to that Court under Order XLI, 
rule 23 of the Code of Civil Procedure, with 
directions to re-admit the appeal upon its 
original number on the file and proceed to 
hear and determine the same according to 
law. Costs here and heretofore will be costs 
in the cause. Costs in this Court will include 
fees on the higher scale. 


Appeal allowed ; Case remanded. 





MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No, 25 
or 1915. 

February 2, 1916. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. 
ARASAYEH AMMAL—APPELLANT 
LETSUB 
SOKKALINGA MUDALI—Pst1TIONER— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 47—Pur. 
chaser of property not affected by decree—Legal 
representative—Claim petition of such purchaser, nature 
of—Appeal. 

A person who purchases property which is not 
directly mentioned in and affected by the decree, 18 
not a legal representative of the judgment-debtor 
and his claim petition cannot be treated as 9 
petition under section 47 of the Civil Procedure 
Code. [p 86, col. 1.) ’ 

Ahoy Kumar Soor v. Bejoy Chand Mohatap, 29 O, 
813; Ishan Chunder Sirkar v. Bent Madhud Sirkar, 
24 0, 62; 10, W. N. 86, distinguished. 
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2 
AGHORE NATH MUKHOPADHYA V. ABHOY CHARAN NATH. s 


Appeal against the order of the Court of 
the Subordinate Judge, Trichinopoly, in 
Appeal Suit No. 435 of 1913, preferred 
against that of the Court of the District 
Maunsif, Namakkal, in Execution Appeal 
No. 910 of 1918, Execution Petition No. 594 
of 1913 (Original Suit No. 374 of 1900). 


Mr. A. Srirangachariar, for the Appel- 
lant. 
Mr. 8. Muthiah Mudaliar, for the Respond- 


ent. 

JUDGMENT.—The preliminary objection 
that no appeal lay from the Distriet Munsif’s 
order must be upheld (and hence also no 
second appeal lies to this Court), as a person 
who purchases property which is not direct- 
ly mentioned in and affected by the decree 
is not the legal representative of the judg- 
ment-debtor. and his claim petition cannot 
be treated asa petition under section 47 of 
the Civil Procedure Code. The case of 
Akhoy Kumar Soor v. Bejoy Chand Mohatap 
(1) referred to by the Subordinate Judge 
and the case of Ishan Chunder Sirkar v. Bent 
Madhub Strkar (2) followed in the case of 
Akhoy Koomar Soor v. Bejoy Chand Mohatap 
(1) were cases where the decrees directly 
affected the property sold, as they - were 
mortgage-decrees for sale of those pro- 
perties. 

The appeal is dismissed with costs. 


Preliminary objection upheld: 


Appeal dismissed, 
(1) 29 C. 818. 
(2) 24 C. 62; 10. W. N. 36. 


CALCUTTA HIGH COURT. 
AppraL FROM APPELLATE Decrer No. 1966 
or 1913. 

March 9, 1916. 

Present:—Mr. Justice Teunon and 

Mr. Justice Newbould. ` 
AGHORE NATH MUKHOPADHYA~ 
PrLaINtiFF—APPELLANT 
VETSTS 
ABHOY CHARAN NATH—Derenpant— 


RESPONDENT. 
Bengal Tenancy Aci (VIII of 1885), ss. 30 (a), 
31A—Prevailing rate, if any, where degrees of varja- 
tion in rates not infinitesimal, 


There is no “prevailing rate of rent” within the 
meaning of section 30 (a) of the Bengal Tenancy 
Act in a village situate in a district to which section 
814 of the Bengal Tenancy Act has not been extend- 
ed, if soven different rates ofrent are paid by seven 
different tenants .of the village for lands of 
similar description, varying from Rs. 2 to Rs, 7, and 
the degrees or stages of variation are by no means 
infinitesimal. [p. 86, col. 1 & 2. ] 

Appeal against the decree of the Sub- 
Judge, 24- Perganas, dated the 20th March 
1918, reversing that of the Mnnsif, aa 
dated the 30th April 1912. 


FACTS.—-The facts material to the report 
will appear from the judgment of the lower 
Appellate Court which was as follows: 

“The appeal arises out of a rent suit. 

The plaintiff claimed enhanced rent at the 
rate of Rs. 5 per bigha, while the defendant 
said that the rental was Rs. 3-8 for 1 bigha 
15 cottas of land. 

The lower Court has decreed the suit at 
the rate of Rs. 3-2-7 per bigha. “The defend- 
ant has appealed. The only point is: A 

Whether-the plaintif is entitled to the 
enhanced rate. 

I think L should find against the plaintiff. 

The lower Court ,has based his decision 
ou the report of the Sub-Deputy Collector 
whó investigated into the matter ofthe 
prevailing rate. His report shows that 
there are seyen tenants holding similar 
lands and their rates vary from Rs. 2-5-5 
to Rs. 7-9-5. 


The rates all difer from one another very —. 


largely indeed. I, therefore, think that there 
is no prevailing rate. 

It seems that each rental is determined 
by the wishes of the‘contracting parties and 
not by.any figure which is gecepted as any- 
thing like a prevailing rate. 


I do not think in such a case it would be 
right to take as the prevailing rate the 
lowest of the rates at which more thun half 
of the tenants pay. More than half in this 
case would be four only. 


The lower Court has not followed even 
this principle. He has not considered the 
majority, but the largest number who pay 
at above a certain figure. 

The lower Court is clearly wrong. But 
I think I could not even take the majority, 
for there is no particular rate paid by the 
majority. 

I find that there is no o prevailing rate, 
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The suit must, therefore, be decreed onthe 
admitted rent. * * *” 

_ Babu Surendra Chandra Sen, for the Àp- 
pellant:—When there is no one prevailing 
rate the lowest of the rates prevailing in a 
locality must be taken as the prevailing 
rate, see Alep Khan v. Raghu Nath Prosad 
Tewari (1). This case was followed -in a 
subsequent case of Mangni Raney. Seo Charn 
Mander (2). 

= [Trqnon, J.—Mr. Justice Sharafuddin and 
1 refused to follow this case only the other 
‘day. | 

Then this ease shonld be referred to the 
Full Bènch. Jf yqur Lordships do not agree 
to that decision, your Lordships should refer 
the question to the Full Bench for an 
authoritative decision on the point. 

{Trunoy, J.—In the case yon have refer- 
red to the gradation of rates was very small, 
but in this case that is not so. | 

The principle is the same, whether grada- 
tion is abrupt or slow. If section 31A were 
extended to the District in which the village 
18 situate, then by applying the rule given 
in that section a prevailing rate would be 
‘found, then why not a prevailing rate could 
be found here by the application of a 
principle similar to that? The rule in sec- 
tion 831A enacted by the Legislature shows 
tbat it was the intention of the Legislature 
‘that the Court should find a prevailing rate 
in every case. . 

Babu Manmothanath Mukerjee, for the Re- 
spondent, was not called upon. 

JUDGMIENT.—This is an appeal by the 
plaintiff in a suit brought for enhancement 
of rent on the ground that the rent paid 
“was below the prevailing rate within the 
meaning of section 30 (a, of the Bengal Ten- 
ancy Act. 

- The learned Subordinate Judge has found 
that in the village in question there are in 
fact seven different rates of rente paid by 
seven different tenants, the rates varying 
from Rs. 2-5-5 to Rs. 7-9-5 per brgha. In 
this state of facts he has held, and in our 
opinion rightly held, that there is no one 
prevailing rate up to which enhancement 
can be allowed. Section 381A of the 
Bengal Tenancy Act not having been 
extended to the District in question, obvi- 


(1) 10. W.N.RIO. 
(2) 1C. W. N. CINAIN. 


INDIAN CASES. 


[1916 


ously he was right in dismissing the plain- 
tiffs suit for enhancement. The case of 
Alep Khan v. Raghu Nath Prosad Tewari (1) 
has beén cited before us, and we have been 
asked to hold on the authority of that case 
that the lowest rate found payable in this 
village should be taken as the prevailing 
rate. Butinthe case cited the facts are 
very different. There we find that there 
were €3 tenants and that they paid different 
rates varying from Rs. 1-8 to Rs. 2, the 
highest rate payable being arrived at by 
intinitesimal degrees or stages of variation. 
In the cireumstances of that particular case, 
the Court held that the lowest rate being 
in fact indistinguishable from the next 
higher rate and the higher rate being 
indistinguishable from that above, the 
lowest rate might reasonably be taken as 
the prevailing rate. Here the facts are 
very different. The variation is from Rs. 2 
to Rs. 7 and the ‘degrees or stages of vari 
ation are by no means infinitesimal. 

This appeal fails and is, therefore, dismiss- 


ed with costs. 
Appeal dismissed, 





ALLAHABAD HIGH COURT. 
Secoxp Crvin APPEAL No. 1265 or 1914. 
FULL BENCH. 

February 17, 1916. 
Present:—Sir Henry ‘Richards, Kr., Chief 
Justice, Mr. Justice Tudball and 
` Mr. Justice Rafique. 

KALKA PRASAD—Derenpant— 
APPELLANT 

versus < 
Babu MANMOHAN LAU—P talntirEr— 
RESPONDENT. 

U. P. Land Revenue Act (LIT of 1901), s. 283 (#h)— 
Partition—Civil Procedure Code (Act V of 1603), O. 
II, v. 2, applicability of, to Revenue Courts —Res judi- 
cata. - 

A person entitled to more than one share in a 
mahal is not necessarily bound to include | in his 
application for partition all that he is entitled to. 


[p. 87, col. 2.] 

Order II,” rule 2 of the Civil Procedure Code, 
1908, does nob apply to proceedings in’ 
the Rovenue Court under the Land Revenue Act. 
The mere fact that the plaintiff ‘did not claim all 
that he was entitled to at the time of partition 
docs not necessarily bar his fresh claim. [p. 87, 
col. 2; p. 88, cols. 1 & 2 | 
| It is only when an objection is made by a record- 
ed co-sharer involving a question of proprietary 
title which the Collector determines to decide him- 
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self that the decision of the Revenue Court can be 
held to operate as res judicata. [p, 88, col. 1.] 

Obiter dictum.—The Revenue Authorities might 
under certain circumstances refuse to make partition 
unless the applicant was prepared to have partition 
of all he was entitled to. If a question subsequently 
arose as to the title of the plaintiff, an inference 
might be drawn against the plaintiff. (specially if 
there was a conflict of evidence)? from the fact that 
when he had an opportunity of putting forward a 
sae ° the disputed share‘he did not‘doso. [p. 87, 
col, 2. 


Second appeal from the decision of the 
Subordinate Judge of Bareilly, dated the 28th 
of April 1914. ` : | 

Messrs. Nehal Chand and Iswar Saran, for 
the Appellant. 

The Hon’ble Mr. Gokal Prasad, for the 
Respondent. : 

JUDGMENT. 


Riowarps, C. J.—The facts connected with 
this appeal are very fully stated in the order 
of my learned colleague who referred the case. 
The suit is one to recover possession of cer. 
tain property which originally was a quarter 
biswa asli share, which has now been by 
partition formed into a separate mahal. lt 
appears ihat in the year 1910 one Kali 
Charan made an application in the Revenue 
Court for partition of his 4-bsswa share. A 
3Fths biswas stood in the names of the plain- 
. tiff and his brother, who are the sons of one 
Nand Kishore. One Kalka Prasad, the pre- 
sent defendant, was also recorded in respect 
of ith biswa. This is the th biswa that is 
now in dispute. On the day after the date 
fixed for the hearing of objections this Kalka 
` Prasad made an application for the parti- 
tion of the gth béswa which stood in his 
name. He made this application in the 
same proceeding as the proceeding of Kali 
Charan. The result was that the partition 
was held and a mahal of half of the 32ths 
biswas was made in favour of the plaintiff. 
Kalka Prasad had a mahul formed of the fth 
biswa which stood in his name and Kali 
Charan had a mahal formed of 4 Liswa-share. 


The plaintiff has now instituted the pre- 


sent suit to recover possession of the mahal 
allotted to Kalka Prasad. He was met with 
various objections. The lower Appellate 
Court decided in favour of the plaintiff as 
to half, in favour of the defendant as to the 
other half. It held that the plaintiff having 
regard to what had previously occurred was 
not entitled to share the half which he 
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claimed in his own right but the half which 
he claimed by succession to his brother the 
Court has held him entitled to. The defend- 
ant has appealed, and the plaintif has filed 
a cross-objechion. 


Three questions of law have been raised 
for our- decision; firstly, it is said that 
having regard to the partition the suit is 
barred by the provisions of section 233 (k) 
of the Land Revenue Act. The second point 
is that the plaintiff in his application for 
partition not having included all the shares 
to which he was entitled, he cannot now 
claim what he omitted. The third ground 
is that the claim is barred by the rule of 
res judicata. With regard to the first point 
section 233 of the Land Revenue Act pro- 
vides that no person shall institute any suit 
or other proceeding in the Civil Couri “with 
respect to partition or union of mahals” 
except as provided in sections 111 and 112. 
I find it impossible to hold that the present 
suit is a suit “in respect of partition or 
union of mahal?” and- I have given my 
reasons for so holding in the judgment this 
day delivered in, Shambhu Singh v. Daljit 
Singh (1). With regard to the second 
point I see no reason why a person entitled 
to more than one share in a mahal is neces- 
garily bound to include in his application for 
partition all that he is entitled to. No doubt 
the Revenue Authorities might under certain 
circumstances refuse to make partition unless 
the applicant was prepared to have ‘partition 
of all he was entitled to. : No doubt also if a 
question subsequently arose as to the title 
of tho plaintiff, an inference might be drawn 
against the plaintiff (specially if there was 
a conflict of evidence) from the fact that 
when he had an opportunity of putting for- 
ward.a claim to the disputed share he did 
not doso. But these matters are entirely 
outside the question. which we have to 
decide. Order JI, rule 2, of the Civil Pro. 
cedure Code provides that suitsin a Civil 
Court shall include the whole of the claim 
to which the plaintiff is entitled. But 
Order IT, rule 2, does not apply to proceedings 
in the Revenue Court under the Land 
Revenue Act. In my opinion the mere fact 
that the plaintiff did not claim all that he 
was entitled to at the time of partition does 


(1) £3 Ind Cas, 19; 14 A. L J. 298, 
e 
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not necessarily bar his present claim. The 
third point is that of res judicata. The rule 
of resjudecata will be found in section 11 of 
the Civil Procedure Code. It only arises 
when the first Court is competent to decide 
the subsequent snit. No doubt under sec- 
tion 111 of the Revenue Act under certain 
circumstances a Revenue Court becomes a 
Civil Court and its decrees are to be treated 
as the decrees -of the Civil Court. Those 
circumstances are to be found in the section 
itself. Section 111 says: “If, on or before 
the day so fixed, an objection is made by 
a recorded co-sharer, involving a question 
of proprietary title which has not been al- 
ready determined by a Court of competent 
jurisdiction, the Collector may either— 


(a) decline to grant the application until 
the question in dispute has been 
determined by a competent Court, 
or 


(b) require any party to the case to in- 
stitute within three months a suit 
in the Civil Court for the determi- 
nation of such question, or 

(c) proceed to enquire into the merits of 

_the objection.” | l 


Clause 3 provides — If the Collector de- 
cides to enquire into the merits ‘of the ob- 
jection, he shall follow the procedure laid 
down in the Code of Civil Procedure for 
the trial of original suits.” 


Section 112 provides : “All decrees passed 
under sub-section (3) of the preceding sec- 
tion shall be held to be decrees of a Court 
of Civil Judicature of the first instance.” 

It thus appears that it isonly when an objec- 
tion is made by a recorded co-sharer involving 
a question of proprietary title which the Col- 
lector determines to deside himself that the 
decision of the Revenue Court can be held 
to operate as res judicata. In the present 
case there was no objection filed at all. 
Kalka Prasad filed no objection but merely 
put in a claim (out of time) to have the 
4th biswa formed into a separate mahal. No 
question of title to this ith biswa was ever 
raised by an objection nor could it have 
been raised. The Court never determined 
to try the question nor, has it in fact ever 
given any decision on the point. It seems 
to me, therefore, that the present snit is not 
barred by the rule of ves judicata, 
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Some attempts have been made to contend 
that the defendant was entitled toset up 
a prior mortgage which he alleges that he 
paid off. In my opinion this contention is 
disposed of by~ the remarks of our learned 
colleague who referred the case and I entirely 
agree with the view he has taken. 


As to the plea of section 41 of the Trans- 
fer of Property Act, in my opinion this is 
disposed of by the lower Appellate Court 
and so far as it is a finding of fact it is bind- 
ing on us in second appeal.’ 


In my opinion the appeal should be dis- 
missed and the objection should be allowed 
and the decree of the Court below should 
be modified by giving the plaintiff a decree 
as claimed except as to mesne profits. 


TUDBALL, J.—I agree. It seems to me 
that there can be no question’ that section 
233 (k) and the rule of res judicata do not 
bar the present claim in any way. As re- 
gards Order 11, rule 2, it is clear that that 
portion of the Civil Procedure Code does 
not apply to the Courts acting under the 
Revenue Act. That Act lays down a pro- 
cedure in Chapter LX for all Revenue Courts. 
It does make certain portions of the Civil 
Procedure Code applicable to those Courts 
but only to a very small extent and certainly 
it does not apply Order Il, rule 2. As far 
as I can see there is nothing in the Revenue 
Act which will prevent a man from applying 
in the Revenue Court for the partition of a 
portion of his share in the mahal and to 
have that portion separated into a distinct 
mahal, Under these circumstances it.is im- 
possible to apply the principles of Order II, 
rule 2, in partition cases in the Revenue 
Court. With regard to the plea raised un- 
der section 41 of the Transfer of Property 
Act, this is completely settled by the judg- 
ment of the Court below. Al the circum- 
stances of the case negative the plea that 
there was any consent, either express or im- 
plied. 


In my opinion the appeal should be 

dismissed. The cross-objection should be 

allowed so far as the claim for posses- 

sion of the plaintif’s half share ig 

concerned and also as to costs. I would 

disallow the claim for mesne profits. . 
Rarigus, J.—I concur, 
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MANAGER, COURT OF WARDS V. MIRTANJ] BUX SINGH. 


By tae Court.—The order of the Court is 
ihat the appeal will be dismissed, the cross- 
objection will be allowed save in respect of 
mesne profits. The plaintiff’s claim shall 
stand decreed except as to mesne profits with 
costs in all Courts. l 
Appeal dismissed. 


` 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revente Permios No. 209 or 1914-15 or 
SITAPUR Districr. 
August 21, 1915. 
Present: — Mr. Holms, 8. M., and 
Mr. Campbell, J. M. 
MANAGER, COURT or WARDS or 
RAMPUR MUTTRA ESTATE— 
PLAINTIFF——A PPELLANT 
VETSUS 
MIRTANJI BUX SINGH—DeErenpant — 
RESPONDENT. 

Oudh Rent Act (XXII of 1856), s. 107B ~Judicial 
decision, possession under. 

Where certain close relations of a talugdar 
were given certain area rent-free in 1866 in 
consideration of their giving up claims to the taluga 
but inspite of ihis compromise they in 1867 again 
laid claim to the talwga and were given certain other 
area as rent free in 1869 in ignorance of the fact that 
they had already been given certain area and on the 
discovery of this mistake the order of 1569 was 


cancelled: 
Held, that they could not be said to be holding 
under the judicial decision of 1869, [p. 90, col. 1.] 


Second appeal from the order of the Com- 


missioner, Lucknow Division, dated the 22nd . 


February 1915, confirming that-.of the As- 
sistant Collector, Sitapur District, in a 
case of resumption of land. . 


JUDGMENT. 

CAMPBELL, J. M.— (September 18,1915.)—I 
am unable to agree with the Lower Courts 
. in this case. They have found that the land 
in dispute is held rent free by respondents 
-under a judicial ‘decision of January 6th, 
1869, and that it is not, therefore, resumable 
or assessable to rent under section 107B (b) 
of the Oudh Rent Act. 

Į consider, howeyer, that there is no justi- 


fication: for this finding from the evidence 
on the record. 

Respondents’ ancestors were admittedly 
close relations of the talugdar. Consequently 
after the annexation of Oudh and after con- 
siderable wrangling, it was agreed that Ra- 
tan Singh should get 741 bighas 15 biswas 
rent free in perpetuity, and Shanker Baksh 
should get similarly 520 bighas 1 biswa. A 
decree to this effect was passed by the 
Assistant Settlement Officer on February 
21st, 1566, and details of the field numbers 
covered by the decree were worked out, 
and effect to the decree was given in the 
village khatiaun?s. 


In spite of this compromise, Ratan Singh 
and Shankar Singh in 1867 putin a claim 
to half the Zaluga, and this claim was re- 
ferred to the British Indian Association to 
arbitrate upon. They reported on Noyember 
2nd, 1867, that the claimants had no title 
to the taluga, but recommended that they 
should be given 1,500 bighas each as sir, 

Upon this recommendation the Financial 
Commissioner on January 6th, 1869, ordered 
that “3,0U0 bighas or 1,5U0 béghas each is 
decreed rent free to Shankar Baksh and Ra- 
tan Singh and their heirs for ever.” 

The talugdar, seeing that this order gave 
Ratan Singh and Shankar Singh less than 
they had got by the Assistant Settlement 
Officer’s decree of 1566, asked for execution 
of the decree on March 16th, 1870, and on 
March 27th, the Financial Commissioner ' 
asked the Commissioner of Sitapur that no 
time might be lost in carrying .out the 
decree. The obvious ‘intention of this order 
was that land to the extent of 3,000 bighas 


might be selected and handed over to the 


under-proprietors. The papers went on to 
the Settlement, Officer, and he at once saw 
that the orders of 1866 and 1869 over. 
lapped, and on April 27-28th he drew the 
attenti8n of the Financial Commissioner to 
the matter, pointed out that the under-pro- 
prietors had already been given 3,786 bighas 
3 biswas (kacha) as against the 3,000 bighas 
in the later decree, and that he had already 
(on February Ilth) given a definite order 
to give effect to the original order 
of 1866 in preference to the British Indian 
Association’s recommendation of 1867, The 
Financial Commissioner recognized that a 
mistake had been made, and on December 
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9th, 1870, ordered that “In this case the 
decree of Court of 21st February 1866 mast 
be carried cut. The further preceedings of 
the British Indian Association in the same 
case arose from mistake and cannot pro- 
bably (possibly) have any force.” 

This was equivalent to a review and can- 
‘gellation of his order of January 6th, 169, 
although he did not actually cancel it in so 
many words. 

T am, therefore, of opinion that respondents 
cannot claim to be in possession of the land 
“on the basis of a judicial decision of 
January ist, 1869. 

They do notclaim that any of the land 
in dispute is covered by the decree of 
1866. 

l notice that the claim to hold under the 
decree of 1869 was in itself an afterthought. 
They 6riginally merely claimed the land as 
their guzara {seo Mr. J. Campbell's order 
of June Sth, 1914). l 

Stress is laid on the fact that plaintiff 
ig unable to show how the defendant ori- 
ginally got the land rent free. But I do 
mot see that any onusis throwbupon him 
by the law in this respect. All that he 
has to show under section 107A is that 
the ldnd purports to be held rent free to 
justify him in asking for action under Chap- 
ter VITA. 

For the reasons given I would set aside 
the ordersof the lower Courts, and return 
' the ease for disposal 
issues, originally framed by the Court of first 
instance.: 

Whatever’ the results of the cases I would 
give appellant his costs in the Commission- 
ers and this Court. 

Horus, S. M.—I agree. 

Appeal allowed. 
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ALLAHABAD HIĠH COURT. 
Seconp Civiu Aprrar No. 1652 os 1914. 
January 27, 1916. 
Present:—Mr. Justice Walsh. 
JADDU RAM—DerenpanrlI—APPELLANT 
VETSUS 
KANHATA RAM AND ANOTHER— PLAINTIFFS 


— RESPONDENTS. 

Rasement— Additional burden —Encroachment upon 
original easement—Limitation. 

Where the defendant raised his wall from 11 feet to 
19 feet erecting a second storey of his honse and put 
a dopalia or double-sided thatch thereby placing 
an additional burden on the plaintiffs wall: 

Held, that this was an alteration which constituted 
an extension or encroachment upon the original 
easement enjoyed by the defendant ‘and also an 
actionable wrong; [p. 90, col. 2.] 


that the limit of the defendant’s right of support 
must be determined by his actual enjoyment up to 
the Si of the cneroachment complained of; Tp. 9], 
col, I. 


that the defendant’s case being a claim of a right 
of support or easement, he could acquire it 
only after 20 years’ uninterrupted enjoyment and 
that Article 32 of the Limitation Act, 1908, was 
inapplicable to the caso. [p.9J,col 1] - 


Second appeal from the decision of the 
Subordinate Judge of Ghazipur, dated the 
17th August i914. 

Mr. Parmeshwor Dayal, for the Appellant. 

Mr. Rama Kant Malaviya, for the Respond- 
ents. 

JUDGMENT.— One substantial question of 
law has been thoroughly argued in this case, 
namely, whether this suit ought to have 
been brought by the plaintiffs within two 
years of the discovery of the erection 
complained of. It is quite clear from the 
findings of the Court below that in this 
case the defendant has a right of support 
from or easement over the plaintifis’ wall 
abutting on the defendant's property for.a 
roof of his adjoining house, as it was 
originally constricted as Jar back as the 
year 1901, namely, ckpalia or one-sided 
thatch. What the defendant has done and 
what tho plaintiffs complain of is that 
in the year 1901 at any rate, if not later, 
according to the somewhat indefinite finding 
of the lower Appellate Court he raised the 
wall from 11 feet tc 19 feet erecting a second 
storey of his house and put a dopalia or 
double-sided thatch, thereby placing an 
additional burden upon the plaintiffs’ wall. 
To my mind that was an alteration 
whieh constituted an extension Oo, 
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encroachment upon the original easement 
enjoyed by the defendant and also an 
actionable wrong. No question of express 
‘grant arises in the case, so that the 
limit of the defendant’s right of support 
must be and has been determined by his 
actual enjoyment up to the date of the 
encroachment complained of. The point of 
law argued before me is that because 
the action for such an encroachment is 
in thelanguage of Article 32, Schedule IJ, 


of the Limitation Act “against one who 
having a right to use property for 
specific purposes perverts it to other 


purposes,” two years’ limitation should be 
applied to the case, and authorities were 
cited to me, namely, Lach Ram Rao v. Jangi 
Rat (1), -Sharoop Dass Mondal v, Joggessur 
“Roy Ohowdhry (2)and Gangadhar v. Zahurriya 
(3) showing that that Article has been judi- 
cially applied to cases where, for example, a 
mortgagee has.erected buildings incousistent 
with the original character of an occupancy 
tenancy or where a tenant has excavated 
a tank upon land granted for agricultural 
` purposes or has converted arable land 
into a grove. Cases of that kind are 
clearly cases of degree and it is not always 
easy to say when a change is a mere 
increase or encroachment, and when it is 
an actual perversion. In this case I do not 
think it matters, because in my view the 
language of the Article is inappropriate 
to a case of encroachment upon an easement 
or right of support. No doubt the language 
of Article 32in a colloquial sense exactly 
fits and describes the complaint in this 
case, but I decide that it is altogether 
inapplicable on the broad ground that the 
defendant’s case here isa claim of a right 
of support or easement which can only be 
acquired after 20 years’ uninterrupted enjoy- 
ment, and to hold that the plaintiffs were 
prohibited by Article 32 from bringing 
an action after the expiration of two years 


would be inconsistent with the general law ` 


and would confer upon the defendant an 
easement after the expiration of that time. 
It is plain, therefore, that the language of 
the Article was never intended to apply 
to such a case. The result is that the 


defendant is wrong and that although an 
(1) 12 Ind. Cas. 158; 8 A. D, J. 914. 
(2) 26 C. 564; 3 C. W, N. 464, 

. (8) 8 A. 446; A. W. N. (1886) 210. 
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encroachment upon easement may amount 
to a perversion of the purpose for which 
the owner ofthe dominant tenement has 
the right to use the property, nonethe- 
less the plaintiffs are not restricted to 
two years in order to bring their suit. 

The other points in the case which have 
been discussed are unimportant and may 
be shortly disposed of. There seemed at 
first sight some reason to doubt whether the 
plaintiffs, not having brought their suit 
for four or five years, were entitled to an- 
injunction. However, taking a broad 
equitable view of the circumstances which 
I need not set out, 1, think the lower 
Appellate Court, although it has not 
discussed it very fully, has arrived at the 
right view that the plaintiffs have done 
nothing which in equity deprives them of 
the right to come here and have this 
encroachment removed. They, are disposed 
to take a reasonable view of their rights. 
My decision being in favour of the 
respondents the decree of the Court below 
will be modified in the following manner. 
It will be decreed that the defendant be 
ordered to bring the plaintiffs’ wall to its 
former height and to restore his roof to 
ekpalia thatch instead of dopalta and 
that his servants or agents be restrained 
from raising, altering or in any way 
increasing the burden upon the plaintiffs’ 
wall beyond the support enjoyea before 
the mortgage of 1901 by his house with 
ekpalia thatch. . In other respects the appeal 
is- dismissed with costs. 

Appeal partly allowed. 





ALLAHABAD HIGH COURT. 
Seconp Civit Aepgat No. 1231 or 1914. 
February 4, 1916. 
Present:—Mr. Justice Walsh. 
FAKHURUDDIN AND ANOTHER— PLAINTIFRS 

: — APPELLANTS 
VETSUS 
MOHAMMAD RAFIQ AND orHers— 


DEFENDANTS— RESPONDENTS. 

Muhammadan Law—Wakf, proof of —Dedication, how 
effected—Proof —- Limited dedication — Grant, express 
and implied—Presumption—Graveyard, timber grow- 
ing in— Usufruct. 

Dedication involves original ‘proprietorship. The 
proprietor of land may dedicate in one of two 
ways He may doit by express grant. In such a 
case the law requires a donee. If the property is 
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transferred it must vest In some living agent, 
that is to say, either in ẹ trustee or a body of 
. trustees, who represent the beneficial interest, 
hold the property for the uses specified and execute 
the trust. The Civil Courts willin case of need 
administer or control the administration of the 
trust provided the trust is valid by the general law. 
But a man cannot divest himself wholly of all 
interest and title in immoveable property without 
vesting it in some legal person. He may, however, and 
ihis is the second method, dedicate his land without 
any formal transfer or specific act of dedication. [p. 
93, col. 2.] 

Tho fact of dedication is proved by long user, 

while the date and often even the personof the 
actual dedicator are presumed. Inasmuch as the 
subsequent user constitutes the proof of the prior 
act of dedication to which such user is referable, it 
- ig only from the user that the extent of the dedication 
can be presumed. Limited user is evidence of 2 
limited dedication, [p. 94, col. 1.] 
There is no difference between an express 
dedication limited to special uses for secular purposes 
and one similarly limited for religious purposes. 
What may be limited by express grant may be 
equally limited under an implied grant. [p. 94, col. 
2. 

Under the Muhammadan Law there may be limited 
dedications. [p. 94, col. 2. ] 


A graveyard once dedicated and adopted can- 
not be used for any secular purpose or auy purpose 
inconsistent with the purpose for which it is dedicat- 
ed, but there is nothing in the Muhammadan Law to 
prevent the reservation of natural products, the 
appropriation of which to other uses is not incon 
sistent with the use ofthesoil as a graveyard. [p 
95, col. 1.) 

The Civil Courts in administering Muhammadan 
Law are not bound to hold asa matter of law that 
a man has dedicated something more than the 
evidence shows that he intended to dedicate. [p. 95, 
col. 1.) 


Jaggamoni Dasi v. Nilmoni Ghosal, 9 O. 75; 11 0. L. 
BR. 502; 7 Ind. Jur. 252, referred to. : 


Second appeal from the decision of the 
District Judge, “Aligarh, dated the 8th July 


1914, 

The Hon'ble Mr. Abdul Raoof, for the 
Appellants. ` 

Mr. Iqbal Ahmad, for the Respondents. 


JUDGMENT.—This is an action for the 


‘yecovery of certain timber | or the value 
thereof, consisting of trees and branches. of 
trees, which were blown down by the wind 
in a certain graveyard in the town of 
Koil on the 25th of May 1913. The 
plaint also claims an injunction restraming 
the defendants from cutting or removing 
any trees from the graveyard. The plaint- 
iffs allege that they are the owners of 
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the soil which was dedicated as a takiz or 
graveyard and that they are entitled to any 
produce of the land which has been severed 
from it and the usufruct of which is not: 
Inconsistent with the purposes for which 
the land was dedicated. The defendants, 
who are seven members of a much 
more numerous Muhammadan mohalla ‘or 
religious brotherhood to whom the grave- 
yard was dedicated, and by whom it has 
been used, contend that the plaintiffs’ 
claim has no justification in Muhammadan 
Law and is inadmissible according to the 
general principle that property dedicated 
for religious purposes is sacred for all time 
and cannot be the subject of private 
ownership. The case was argued before me as 
one of principle in which the timber in. 
dispute was a minor consideration, and 
I, therefore, reserved judgment so that the 
parties might have the benefit of a con- 
sidered opinion upon.the points raised. 

It is “necessary to examine somewhat 
narrowly the way in which the case was 
presented to, and fought in, the Munsif’s 
Court and the findings at which the Munsif 
arrived, 


At the outset of the hearing certain 
admissions were made by the defendants’ 
Pleader, the effect of which was that it was 
not contested that the plaintiffs’ predecessor- 
in-title, one Imam Baksh, was originally the 
owner of the pruperty. On the other hand it 
was not, and coula not have been, disputed 
that the land had been used as a graveyard 
for many years and that a fakir had lived 
there. It was admitted that the defendants 
in the suit represented the brotherhood, that 
the plaintiffs’ names were enteredin the 
Revenne papers as owners and that their 
predecessors’ names had been similarly 
entered, though not strictly in accordance 
with the ordinary devolution of Muhammadan 
property. The learned Munsif found asa 
fact that the plaintiffs had been in pro- 
prietary possession of the ground, that it 
had been dedicated many years ago as a 
graveyard for the use of this particular 
brotherhood, that it had been so used by 
them, that the plaintiffs and their pre- 
decessors had been recorded in the Revenue 
papers as owners, and that the plaintiffs 
and their predecessors had all along had 
the usufruct of the land. The latter finding 
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appears to mean that in respect of a 
small number of fruit-bearing trees (the 
graveyard itself contained a large number 
of trees) the plaintiffs-or their relations 
had taken the fruit - although the 
fakir had from time to time received 
some of the fruit. Over this peaceful and 
hallowed spot there burst in the month of 
May 1913 a violent wind storm which up- 
rooted a tree, and ‘severed the timber in 
question from the land. This unfortunate 
disturbance of nature was followed by an 
even more unfortunate upheaval of this 
religious community and by the present’ 
litigation. : 

After the storm the principal plaintiff re- 
moved and appropriated to his own use twelve 
maunds of the timber. While he was attempt- 
ing toremove in acarta furthertwelvemaunds, 
the defendants or some of them took forcible 
possession of them and subsequently removed 
the remainder of the timber from the grave- 
‘yard to a mosque where it now lies.. In 
my opinion the forcible seizure of the 
twelve maunds cannot be justified under 
any circumstances. Whatever the respective 
rights of the plaintiffs and the members 
of this religious community may be, these 
defendants had no personal right to it, and 
as to these twelve maunds the plaintiffs 
are entitled to a decree. This, however, is 
an unimportant and subsidiary question which 
does not determine the rights of the parties. 
The learned Munsif found in favour of 
the plaintiffs and decreed the whole of their 
claim. ; 

On an appeal being made to the Dis- 
trict Judge this decision was reversed and 
the plaintiffs’ suit was dismissed. The 
learned District Judge has not specifically 
overruled any of the tindings of fact arrived 
at in the judgment of the first Court and the 
facts must, therefore, be taken to be as found 
by the Munsif. 

16 is true that the District Judge held 
that the land was not the property of the 
plaintiffs. But this is not a finding of fact. 
He bases his decision upon two grounds, 
namely,the history of the Revenue papers 
and the fact that the ground was used as a 
burial ground without the plaintiffs’ permis- 
sion. The plaintiffs had, by one of their 
witnesses, sought to establish that burial had 
taken place only with their permission. 
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‘view taken by the District 


‘of a public 
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This must be taken to have been finally found 


against them. But the District Judge has 


allowed himself to be diverted by that topic 
from the main issue and has held that the 
burial ground isa public one, which is more 
than even the defendants contended for. 
Further, he has drawn an inference from the 
Revenue papers which is not justified. The 
fact that the members of the plaintiffs’ 
family who are recorded do not follow the 
strict succession according to the Mubammadan 
Law does not seem to me, inthe case of 
land -admittedly dedicated to religious 
purposes generations ago, to be of much - 
significance, It is, moreover, notorions that the 
recorded names in Revenue papers do not 
always correspond with the actual title. The 
Judge on this 
matter was also strongly pressed upon me in 
argument by the respondents’ Counsel. But 
having regard to the conduct of the case in 
the first Court, the original title to the land 
was not in dispute; and it must be taken 
to have been established in fact that the 
plaintiffs are the suecessors of the original 
dedicator. The finding, therefore, that it 
is not their property is really a finding of 
law and merely raises the question which ig 
the substantial question in this appeal, 
namely, what interest if any have the plaint. 
iffs in the dedicated site, . 

Now in the first place, dedication in. 
volves original proprietorship. The pro. 
prietor of land may dedicate in one of two 
ways. He may do it by express grant. 
In such a case the law requires a donee. 
If the property is transferred it must vest 
in some living agent, that is to say, either 


in @ trustee or a body of trustees, who 
represent the beneficial interest, hold the 
property for the uses specified and 


execute the trust. The Civil Courts will 
in case of need administer or control the 
administration of the trust provided the trust 
is valid by the general law. But a man can. 
not, as it seems to me, divest himself wholly 
of all interest and title in immoveable pro- 
perty without vesting it in some legal person, 
He may, however, and this is the second 
method, dedicate his land without any formal 
transfer or specific act of dedication. The 
common example is that of the dedication 
way. There are countless 
public roads as to which the date and 
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manner of dedication are left in obscurity. 
The fact of dedication is proved by long 
user, while the date and often even the 
person of the actual dedicatcr are presumed. 
Inasmuch as the subsequent user con- 
stitutes the proof of the prior act of de- 
dication to which such user is referable, 
it is only from the user that the extent 
of the dedication can be presumed. Limited 
user is evidence of a limited dedication. 
Mr. Ameer Aliin his work on Muhammadan 
Law, Volume J, 3rd Edition, at page 374, 
states as follows: no 

“A wakf, says tha Raddul Muhtar, may 
be established without any evidence of the 
wagif's declaration. This is the doctrine laid 
down by Abu Yusuf and the Jurists of Balkh 
such as 4 bu Jaafar and others follow this view: 
Khassaf also bas adopted it” and later on, 
“o also in the Kazikhan a wagf may, accord- 
ing to the Jurists of Balkh, be validly es- 
tablished by evidence of reputation. If the 
dedication is one within the knowledge of the 
general public as a matter of notoriefy like 
the wagf of Amr-ibnal-Aas (the Amru of Euro- 
pean history) itcan be established by the 
evidence of.user for the purposes of the 
dedication.” In this particular case it must 
be taken to have been found as a fact that 
there was an implied dedication of the grave- 
yard with a reservation of the produce of 


the land in favour of the dedicator as evi-. 


‘denced by the user. 


It, therefore, follows that the dedicator had 
no intention of parting with the proprietor- 
ship in the soil, that he did not intend to 
divest himself of the produce of the soil such 
as the fruit from the trees or fallen timber 
and that he intended the ground itself to be 
used by this particular Muhammadan mohalla 
or brotherhood for the burial of their dead. 
The presence of a fakiron the spot is not 
inconsistent with this limited dedication and 
thefact that he received fruit from time to time 
ig not inconsistent with tho finding that the 
plaintiffs always took the produce. There 
ig no evidence of any endowment for. the 
maintenance of a fakir and such persons are 
usually supported by the casual donations of 
the charitable largely inspired and excited 
by their own efforts. 

Now apart from any question of the 
general Muhammadan Law, I can see nothing 
in such a dedication reprtgnant to the general 
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law or to justice, equity and good conscience. 
In substance I can see no difference between 
an express dedication limited.to special uses 
for secular purposes and one similarly limited 
for religious purposes. What may be limited 
by express grant may be equally limited 
under an implied grant. 

I was, however, pressed very strongly by 
the respondents’ Counsel that such a dedica- 
tion would be contrary ta Muhammadan Law. 
and an offence to the Muhammadan communi- 
ty and my attention was not unnaturally 
drawn to section 37 of the Bengal, North. 
Western Provinces and ‘Assam Civil Courts. 
Act of 1887. That section strictly limits my 
power and compels me to apply the Muhamma- 
dan Law to this case so far as it ig applicable.. 
All the parties in this dispute are Muhamma- 
dans and, therefore, the mischief aimed at by 
the Act does not arise. It is nota case of 
applying Hindu usage or English usage to. 
Muhammadans. i 


Now property -dedicated to religious pur-. 
poses or to the service of the Almighty is 
called “wagf” which really means “tied,” there. 
being frequently a person called wagif (2?) 
who is the person to whom the property is 
tied and who is a sort of trustee of it. It 
is quite clear from the teachings of the. 
highest authorities from early ages that a 
partial dedication to God was regarded as an 
abomination (see quotation from Abu Yusuf 
in Hedaya, page 233, givenin Wilson’s Digest 
of the Anglo-Muhammadan Law, page 363). 
That is to say, to adopt one of the illustra- 
tions given, there could not be a good dedica- 
tion of land to be consecrated to the worship of 
God and to be used in alternate years of: 
tillage. It would be an abomination. That 
is the Muhammadan view and it is in conson- 
ance with the principles of most other reli-. 
gions. There is no diffiecnlty in applying: 
that view to land dedicated for a mosque. 
It is difficult to conceive how sugh land can 
be used as a mosque without the proprietor 
being divested of allactual use and enjoyment 
init. It is clear, however, that under the 
Muhammadan Law there may be limited de- 
dications. I need not enumerate examples. 
It was admitted at the Bar that it might be 
SO. 
The contention of the respondents is that 
in two special instances, namely, of a mosque 
and of a graveyard, there can be po limited 
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dedication. To my mind this means the 
same thing in the case of a graveyard as in 
the case of a mosque. A graveyard once de- 
dicated and adopted cannot be used for any 
secular purpose or any purposes inconsistent 
with the purpose for which it is dedicated. 
But here again, except in the case of grass 
and other products of nature which perenial- 
ly come into being if the roots are there ina 
graveyard, ib is impossible to conceive any 
use which the dedicator could reserve to 
himself. To my mind the question in each 
case is one of degree and one of fact, and 
there is nothing in the Muhammadan Law to 
prevent the reservation of natural products, 
the appropriation of which to other uses is 
not inconsistent with the use of the soilas a 
graveyard, 


The precise point is nob anywhere decided. 
Reliance was placed, however, upon an 
illustration to paragraph 479 on page 392 of 
Mr. Justice Tyabji’s book on “Muhammadan 
Law,” where itis stated that a wakf which 
purports to have been made of land on 
which there are trees, while excepting the 
trees, is invalid according to Hanafi Law, 
as being uncertain. This only means that 
such an attempted wakf being uncertain and, 
therefore, imperfect, cannot be enforced. I do 
not:think it means that the Civil] Courts in 
administering Muhammadan Law are bound 
to hold asa matter of law that aman has 
dedicated something more than the evidence 
shows that he intended to dedicate. The 
validity of a wakf is no doubt an important 
consideration when the Court is asked to 
sanction or administer a trust artsing out of 
it or where a claim of dedication is set up 
and disputed. But in this case the dedica- 
tion and user are established facts. The 
parties are all Muhammadans and no one has 
hitherto questioned the secular appropria- 
tion of the fruits. In any view of the case 
the defendants are ina considerable dificul- 
ty. They undonbtedly took the law into 
their own hands and if the main contention 
made on their behalf were sound, it is pos- 
sible they might have justified their act by 
showing their representative capacity. But 
when the case came into Court they apparent- 
ly made no effort to establish their represen- 
tative capacity or to show what authority 
they had. Assuming in their favour that 
they acted on behalf of the brotherhood 
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the fact still remains that they themselves 
removed the timber from the graveyard to a 
mosque. What possible right they had to do 
this upon their own showing I am unable 
to see. The argument presented on their 
behalf was that the plaintiffs’ case involyed 
an attempt to share the user of the land 
with the Almighty. But even if it were 
contrary to law to appropriate or reserve for 
secular purposes the produce of dedicated 
land, under what law do the defendants 
claim to appropriate it to some other pur- 
pose which, although religious and connected 
with the brotherhood in whose favour the 
dedication was made, is admittedly quite other 
than the object of the dedication? Where is 
the line to be drawn and who is to decide 
the ultimate use and destination of the 
timber? IJfthey want the timber for any of 
their mosques they must get some one to 
dedicate it or provide it for them, They 
appear to justify its removal to one of their 
own mosques by a sort of appeal to the 
doctrine of cy pres; but as 1 have pointed out 
there is no trust or endowment proved and 
the onus is on the defendants. The defend- 
ant No. 1 has been and may still be a 
chowdhri” or headman. Ido not see how 
this fact affects the case, except that he 
possibly may have been a partyeto the 
removal of the fruit which was proved to 
have gone to the plaintiffs’ relatives. I men. 
tion the fact merely because the defendants 
sought to establish that the principal plaint- 
iff had himself beena “chowdhri?. This 
was a part of their case that he had no pro- 
prietary interest. I do not think it would 
matter if he had been but the fact was nega- 
tived by the learned Munsif. 

I may add tbat the point in this case did 
not arise for decision in the ease of Salig 
Ram v. Amjad Khan (1). The case of Ismail 
Arif v. Mahomed Ghous (2) decided by the 
Privy Cé8uncil wonld tend to show that 
as to the portion of timber seized from 
the plaintiffs by the defendants, the de- 
fendants had no defence unless they show- 
ed representative capacity; bat for the 
purpose of this decision I have assumed that 
in their favour, it having been stated that in 
the proceedings below they were setting up 


(1) 8 A. Ta. J. 546; A. W. N. (1908) 159, 
(2) 20 ©. 834 (P. C.); 20 I, A, 99, 
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the claim on behalf of the whole body. The 
view I have taken appears to be in conso- 
nance withthe decision of two Calentta Judges 
in the case of Jaggamoni Dasi v. Nilmoni 
Ghosal (3). 1, therefore, reverse the decision 
of the District Court and restore the decree 
of the first Court with costs here and below. 


j Appeal allowed. 
(8) 90. 75; 110, L. R. 502; 7 Ind. Jur. 252. l 


LOWER BURMA CHIEF COURT. 
-Orvin Reviston Petition No. 104 or 1915. 
November 24, 1915. - 
Present: —Sir Charles Fox, Kr., Chief Judge. 
S. K. R. CAMA & Co.—Appuicant | 
VETSUS . 


K. K. SHAH-—~Responpent. 

Contract—Trading with enemy—Contrast becoming 
illegal after it is made, effect of—Accepting -bill of 
exchange, effect of. 

Accepting a bill of exchange drawn against 
goods coming from Germany and payment of their 
price after the proclamation forbidding any trade 
in such goods are acts of trading in connection with 
them. [p. 97, col. 1.] 

Tf after a contract is made it becomes illegal 
to carry it out, it cannot be enforced. [p. 97, col. 1.] 

Nissim Isaac Bekhor v. Sultanalli Shustary, 28 Ind. 
Cas. 433, 17 Bom. L..R. 249; 40 B. 11, followed. 


Mr. N. Cowasjee, for the Applicant. 
Mr. Barnabas, for the Kespondent. 


JUDGMENT.—On the 5th June 1914 the 
defendant signed an indent to the plaintiff 
firm which carries on business in London, 
requesting and suthorising it to purchase, 
from a factory designated by number, cases 
of rubber sole shoes of descriptions in- 
dicated and to ship and insure the cases 
on certain terms. l 

The indent authorized Cama & Cr. to 
draw a Bill of Exchange on the defendant 
at 80 days’ sight with shipping documents 
attached for the total amount of their 
invoice, and the defendant bound himself 
to accept the Bill on presentation and to 
pay ib at maturity. 

Cama & Co. bought the goods, but it 
is not shown from whom- they bought 
them. . 

The plaint states that they were shipped 
at Hamburg on the 24th June 1914 on a 
atyamship which belonged to a German 
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Company. Cama & Co. drew a Billon the 
defendant on the 3lst July 1914° for the 
amount of their invoice. This: Bill with 
the Bill of Lading, an insurance certificate 
of a German Insurance Company and Cama 
& Co's invoice was presented to the defend- 
ant for acceptance on the 20th August 
by a Bank to which the Bill of Exchange 
and Bill of Lading had been endorsed. 
The defendant refused to accept the Bill 
of Exchange. Cama & Co. sued the defend- 
ant for the equivalent in rupees of the 
amount of their invoice and for interest. 

The learned Judge dismissed the suit, on 
the ground that if the defendant had accepted 
the Bill of Exchange he would have in- 
fringed the Proclamation against Trading 
with the Enemy made by His Majesty the 
King on the 5th August 1914 and pub- 
lished in India on the 7th August. 


That proclamation warned all persons 
resident in the King’s Dominions (inter 
alia )— 


“Not to obtain from the German Empire 
any goods, wares or merchandise or to obtain 
the same from any person resident, carrying 
on business or being therein, nor to obtain 
from any persons any goods, wares or mer- 
chandise by any way of transmission from 
the German Empire or from any person 
resident, carrying on business or being there- 
in, nor to trade in any goods, wares or 
merchandise coming from the German Empire 
or from any person resident, carrying on 
business or being therein”. 


Presumably Cama & Go. had paid for 
the goods before they were shipped, and the 
goods were theirs at the time of shipment. 
It is not disputed that they are British 
subjects residing in the King's Dominions, 
According to the Bill of Lading the cases 
bear marks showing that the goods were 
made in Sweden: it does not follow that 
Cama & Co. bought them from a Swede 
residing in Sweden. They were shipped in 
Germany on a German vessel before the 
outbreak of the War. It is supposed that 
the vessel took refuge in Antwerp after war 
was declared, and if the defendant had 
accepted the Bill it is unlikely that the 
vessel would ever have brought the goods 
to Rangoon. The loss must fall on one of 
two contesting British subjects. In Duncan, ` 
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‘Fux & Co. v. Schrempft § Bonke (1) both 
firms were said to be English although 
the names in the defendant firm’s style sound 
very German. That case is not on all 
fours with the present case, because the 
goods in ‘reference to which shipping docu- 
ments were presented and for which pay- 
ment was demanded were in a German 
vessel on its way to Germany. In the 
present case the goods, when war. was 
declared, were in a German vessel des- 
tined for Rangoon. Atkin, J., held that 
if Schrempft and Bonke had accepted the 
shipping documents they would have acted 
“in direct violation of the Proclamation, 
because they would be. either supplying 
goods to persons resident or carrying on 
business in the German Empire or would 
be trading in merchandise destined for that 
Empire, and to deal in such way in respect 
of such goods would be illegal. 

The facts in connection with the purchase 
of sugar in the case of Nissim Isaac Bekhor 
v. Sultanalli Shustary (2) onthe Original 
‘Side of the Bombay High Court resemble 
the facts in the present case more closely. 

The goods were coming from Germany, 
and the Proclamation forbade any trading 
in such goods. The acceptance of a Bill 
of Exchange drawn against the goods and 
the payment of their price would be acts 
of trading in connection with them, con- 
sequently the defendant would have violated 
the Proclamation if he had done either. 
If after a contract is made it becomes 
illegal to carry it out, it cannot be en- 
forced. 

The decision of the learned Judge was, in 
my opinion, correct. 

The application is dismissed with costs two 
gold mohurs allowed as Advocate’s fee. 


2 


Application dismissed. 
(1) (1915) 1K. B. 365; 81 'T. L. R. 66; 59-5. J. 92; 
B4 L. J. K. B. 730 
(2) 28 Ind. Cas. 433; 17 Bom. L. R. 249; 40 B. 11, 
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ALLAHABAD HIGH COURT. 
Seconp Cryin Aprean No. 1613 or 1914. 
February 1, 1916. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique. 
GANPAT RAI AND OTHERS— PLAINTIFFS — 


ÅPPELLANTS 
Versus 
MULTAN AND OTHERS— DEFENDANTA — 
RESPONDENTS. 


Evidence Act (I of 1872), 8. 116—KEstoppel— band- 
lord and tenant—“At the beginning of the tenancy”, 
meaning of. 

When once a personis the tenant of another 
person he cannot be allowed to deny that the person 
whose tenant he was, was the owner when the 
tenancy was created. He can no doubt admit that 
his landlord was the owner at the commencement of 
the tenancy and allege and prove by evidence that 
the landlord’s estate has subsequently come to an 
end: but he cannot deny that at the commence- 
ment of the tenancy the person with whom he 
entered into the contract was the pwner of the 
property, [p. 98, col. 1.) 

The words “at the beginning of the tenancy” are 
expressly inserted in section 116 of the Evidence 
Act to show that the tenant is not prevented from 
showing that after the tenancy commenced the 
estate of the landlord devolved on some other 
person. [p. 98, col. 1.] 

If the plaintiffs can prove that the relation of 
landlord and tenant existed between them or the 
persons through whom ihey claim and the defend- 
ants or persons through whom the defendants claim, 
then the defendants are not entitled to deny that the 
plaintiffs or the persons through whom they claim 
were the owners of the property during all the time 
the relation of landlord and tenant subsisted and 
right up to the time that that relationship ceased to 
exist, [p. 98, col. 2.] 

Bilas Kunwar v. Desraj Ranjit Singh, 30 Ind. Cas. 
299; 13 A. L. J. 991 (P. OO); 19 C. W. N. 1207; 29 M. 
L. J. 336; 2 L. W, 830; 16 M. L. T. 248; 17 Bom. L. R. 
1006; 37 A. 557; 22 0. L. J. 516; (1915) M. W. N. 757; 
42 I. A. 202, followed. 


Second appeal from the decision of the 
District Judge, Saharanpur, dated the 6th 
June 1914, 

Messrs. O’Conor and Haidar, for the Ap- 
pellants. 

Mr. Sital Prasad Ghosh, for the Respond- 
ents. 

JUDGMENT.—This appeal arises out of a 
suit for possession of a house. Both the Courts 
below have decided against the plaintiffs. 
The plaintiffs allege that the relation of land- 
lord and tenant existed between the plaintiffs 
and their predecessors-in-title and the defend- 
ants and their predecessors-in-title, that the 
defendants denied the title of the plaintiffs 
and that consequently they were entitled to 
possession. The point*we have to decide is a 
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question of law. If we decide it in favour of 
the appellants it is admitted that the case 
must go back for trial on the merits. If, on 
the other hand, we decide it in fayour of the 
respondents it is admitted that the appeal 
should be dismissed. The learned District 
Judge held that the defendants were not es- 
topped from denying the title of the plaintiffs 
because they or their predecessors-in-title 
were not originally put into possession by the 
plaintiffs or their predecessors-in-title, and 
that consequently it lay on the plaintiffs to 
prove their title which they had failed to do. 
The learned Judge quotes the Calcutta ruling 
in the case of Kal Mahomad v. Kallanus 
(1). Section 1!6 of the Evidence Act is 
as follows: 

“No tenant of immoveable property, or per- 
son claiming through such tenant, shall, 
during the continuance of such tenancy, be 
permitted 4o deny that the landlord of 
such tenant had, at the beginning of -the 
tenancy, a title to such immoveable property.” 

It seems tous quite clear that onee a 
person is the tenant of another person he 
‘cannot be allowed to deny that the person 
whose tenant he was was the owner when the 
tenancy was created. He can no doubt 
admit that his landlord was the owner at 
the commencement of the tenancy and allege 
and prove by evidence that the lJandlord’s 
estate has subsequently come to an end: but 
he cannot deny that at the commencement 
of the tenancy the person with whom he 
entered into the contract was the owner of 
the property. The words “at the begin- 
ning of the tenancy” are expressly inserted 
in the section to show that the tenant is 
not prevented from showing that after the 
tenancy commenced the estate of the land- 
lord devolved on some-other person. It is 
urged that the moment a person ceases to 
be a tenant the section no longer applies. 
This is not the view of the law* taken by 
their Lordships of the Privy Couneil in the 
recent case of Belas Kunwar v. Desraj Ranjit 
Singh (2). In that case the defendant was 
put into possession by the plaintiff as ten- 


ant. He never gave up possession but was 
served with a notice to quit. He subse- 
(1) 11 C. 519. 


(2) 80 Ind. Cas. 299; 13 A. L. J. 991; 19 C. W. N. 
1207; 29 M. D.J. 385; 2 L. W. 830; 18 M. L. T. 248: 17 
Bom. L. R. 1006; 37 A. 657; 22 C. L. J. 516; (1915) M, 
M, W. N. 757; 42 I. A, 202. 
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quently sought to show that the plaintiff 
had no title to the property. He claimed 
that although he could not deny the plaint- 
iff’s title so long as the relation of landlord 
and tenant subsisted, the bar was removed 
when the tenancy came to an end on the 
expiration of the notice to quit. Their 
Lordships of the Privy Council say: Section 
116 of the Indian Evidence Act is perfectly 
clear on the point, and rests on the prin- 
ciple well established by many English cases, 
that a tenant who has been let into posses- 
sion cannot deny his landlord’s title, how- 
ever defective it may be, so long as he has 
not openly restored possession by surrender 
to his landlord.” 

In our opinion the view taken by the 
learned District Judge was not correct. If 
the plaintiffs can prove that the relation of 
landlord and tenant existed between them 
or the persons through whom they claim and 
the defendants or persons through whom the 
defendants claim, then the defendants are not 
entitled to deny that the plaintiffs or the 
persons through whom they claim were the 
owners of the property during all the time 
the relation of landlord and tenant subsisted 
and right up to the time that that relation- 
ship ceased to exist. We allow the appeal, 
set aside the decree of the learned District 
Judge, remand tho case to him under Order | 
XLI, rule 28, with directions to re-admit the 
appeal under its original number on the file 
and proceed to hear and determine the 
same on the merits. Costs here and here- 
tofore will be costs in the cause. Costs in 
this Court will include fees on the higher 
scale. 

' Appeal allowed. 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decrees No, 717 
or 1914. 

March 8, 1916. 

Preseni:—Mr. Justice Newbould. 
SAKAYET MOLLAH—Derenpanr No, ]-— 
APPELLANT 

TESIS * 
ALAM MOLLAH AND ANOTEER— PLAINTIFFS] 


— RESPONDENTs. 
Bengal tenancy Act (VIIT of 1885), s, S7-—Abandon- 
ment of tenancy, effect of—Transfer of Property Act 
(IF of 1882). 
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-Though abandonment may terminate a tenancy - 


underthe Bengal Tenancy Act, it is not by itself 
sufficient to extinguish the tenancy rights of a 
transferee of a lessee under the Transfer of Property 
Act. [p. 10], col. 2; p. 302, col. 1.] 


Appeal against the decree of the Subor- 
dinate Judge, Khulna, dated the 3lst July 
1913, reversing that of the Munsif at Khulna, 
dated the 30th July 1208. 

FACTS.—This appeal arose out of a suit 
for declaration of title to and recovery of 
possession of certain lands. 

The material facts appear from the follow- 
ing extracts from the judgment of the lower 
Appellate Court :— 

“The disputed property belonged 
to two brothers Mafijaddi and Menajaddi. 
After their death, the plaintiff purchased 
the property in execution of a mortgage- 
decree against their heirs and heiress, but 
he failed to get possession. The defendant 
says that after the.death of Menjaddi, the 
survivor of the two brothers, their heirs 
and heiress abandoned the holding and the 
maliks settled it with him. (the present 
occupant). He pleads limitation and non- 
transferability of the right of the former 
owner. The suit was dismissed by the 
Court of first instance and my predecessor 
too on the ground of special limitation. 
There was an appeal to the Hon’ble High 
Court. The appeal has been allowed and 
the case has been remanded-for trial on 
the merits and onthe other points raised. 
The disputed land is homestead with a 
garden attached to it.’ The lower Appel- 
late Court on a consideration of the evidence 
held that the tenancy was governed by the 
“Transfer of Property Act and the plaintiff 
acquired a valid title to it by his auction-pur- 
chase, so it decreed the suit. The defendant 
appealed to the High Court. 


‘Babu Jadunath Kanjilal with him Babu 
Bhudhar Haidar, for the Appesllant.—Section 
108 (7) of the Transfer of Property Act does 
‘not apply, as there is not the slightest 
evidence to show that the lease was created 
after the passing of the Transfer of ai kk 
Act. 


Section 182 of the Bengal Tenancy A lays 
down the law relating to homestead lands 
which do not form part of raiyati holdings. 
It makes the provisions of the Bengal Tenancy 
Act applicable subject to local eustom or 
usage. Under the Bengal Tenaricy Act holdings 


"a 
b 
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or ' tenures are not transferable in the 
absence of express provision in the Act, 
custom, usage. This being the general 


law relating to homestead lands, one who 
sets up an exception to it must prove the 
exception—vide sections 102—104 of the Evi- 
dence Act. The onus of proving that the 
tenancy originated after the passing of the 
Transfer of Property Act and so came under 


the purview of that Act is on the 
other side and as this onus has not 
been discharged, the general law must 


apply. 

` There is a number of cases to show that 
where the lease was created before the 
passing of the Transfer of Property Act, 
the provisions of that Act will not govern 
it—Hiramott Dassya v. Annoda Prosad 
Ghosh (1), Madhu Sudan Sen v. Kamini 
Kanta Sen (2), Harihar Chattopadhyaya v. 
Dinu Bera (3). 

Section 2 (c) saves rights and. liabilities 
arising out of legal relations constituted 
before the passing of the Transfer of 
Property Act from the operation of that 
Act. 


As in the present case there is no 
finding as to the origin of the tenancy, the 
case should at least be remanded for that 
finding. 


The lower Appellate Court has held that 
there has been abandonment but no surrender: 


There-is really no distinction between 
abandonment and implied surrender. 
Surrender, when based on agreement, is 


said to be express; otherwise it is implied. 
The intention to quit and want of arrange- 
ment for payment of rent are the real ingre- 
dients of both surrender and abandonment. 
Section 87 of the Bengal Tenancy Act relating 
to abandonment has been held to be merely 
illustrative and not exhaustive [ Ram Pershad 
Koeri v. Jawahir Roy (4)]. There may be 
other modes of abandonment. The same 
Act which is abandonment when viewed as 
giving the landlord the right to enter may 
be surrender as: regards the tenant when 


(1) 7 C. L. J. 553. 
(2) 32 C. 1023; 9 C. W. N. 895 
(3) 10 Ind. Cas, 139; 16 C. W. N. 536: 14 C. L J 


170. 
(a) T ©. L. J. 72; 12 C.W N. 899, 
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viewed as giving him the right to lease the 
land. Implied surrender is nothing but an 
abandonment. 

The lower Appellate Court has found that 
the land comprised a homestead and a garden. 
The garden forming 1 part of the same 
lease and the homestead another, the 
lease must be taken as a raiyati one and 
so within the purview of the Bengal Tenancy 
- Act. The word ‘land’ in section 3 of the 
Bengal Tenancy Act includes horticultural 
land. | 


Babu Brojalal Chakravariy, for the Re- 
spondents..-The ldw of leases forms part of 
the general law of transfer in British 
India. Exceptions to this rule must be 
proved by one who asserts them. The 
law of leases as provided in the Bengal 
Tenancy Act is an exception to the 
: general Jaw*of leases. In order to bring 
a case under this exception, the relation 
of landlord and tenant as required by the 
Bengal Tenancy Act must be shown to exist 
~—~gee section 117 of the Transfer of Property 
Act. This has been found to be non-existent 
in the present case. As regards transferability 
of leases the provisions of the Bengal Tenancy 
Act are diametrically opposite to those of the 
Transfer of Property Act. Under the Bengal 
Tenancy Act, the presumption is that the land 
is not transferable but section 108 (7) of the 
Transfer of Property Act makes- every lease 
transferable in the absence of provision to 
the contrary. 


Whether the lease was executed before the 
passing of the Transfer of Property Act, 
is a question of*fact and cannot be raised 
in second appeal. There is no such allega- 
tion in the appellant's written statement or 
memorandum of appeal to the lower Appel- 
late Court. In a case reported as Umrao 
Bibi v. Mahomed Rojabi (5), iy a suit 
for wara rent, the defence originally was 
that the jara was not genuine; failing in it, 
the defendant prayed in the Appellate Court 
for a remand on the ground that the case 
might be heard on a different footing, 
namely, that the case was governed by the 
Bengal Tenancy Act and so" the special 
limitation of three years applied. This new 
plea was not allowed to be raised. In the 
present case, the original plea was that the 


(6) 40. W, N. 76; 27 0. 205. 
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lease came under the Bengal Tenancy Act and 
not under the Transfer of Property Act, the 
land being let out for agricultural purposes, 
failing in this, the defendants now try. to 
take up an altogether new line, namely, 
that the lease was created before the 
passing of the Transfer of Property Act and ` 
so its provisions do not apply. 

Further, there is no such general proposi- 
tion that leases created before the passing 
of the Transfer of Property Act are not 
governed by that Act. The cases relied on 
by the other side are not to the point. In 
Hiramott Dassya v. Annoda Prosad Ghosh (1), 
the case was under the Bengal Tenancy Act— 
the suit was for ejectment of the purchaser 
ofthe right, title and interest of the tenant, 
on the ground that the holding was a non- 
transferable occupancy holding; the defence 
wag that it was a permanent tenure and so 
transferable. The relation of landlord and 
tenant was admitted. The fact that the lease 
was created before the passing of the 
Bengal Tenancy Act was not the ratio 
decidendi. 

The general terms in which section 2 (e) 
is expressed may cause misapprehension. 
It simply lays downs rule of the General 
Clauses Act which again is a general rule 
of interpretation, namely, that an Act is 
not to be taken as disturbing vested rights 
in the absence of express provision to that 
effect. The opening words of section 108 of 
the Transfer of Property Act make it quite 
clear— ‘in the absence of a contract or local 
usage,” the rights and liabilities of lessors 
and lessees are to be controlled by the provi- 
sions laid down therein. Section 2 read 
with section 6 and section 108 lays down the 
law on the subject. 


Even if the point be allowed to be raised 
at this stage the onus is on the appellant— 
Musammat Natukhee Kooeree v. Chowdhry 
Chintamun Singh (6). Sections 102—104 — 
really support my case. Even if he 
discharges the onus, the general pro- 
position contended for by the other side 
that all leases created before the passing of 
the Transfer of Property Act are exempted 
from it, is not true. All the cases relied 
on by him are cases governed by the Bengal 
Tenancy Act. 


(6) 20 W. R. 247, 
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As to surrender, section 111 of the Trausfer 
of Property Act lays down thelaw. There 
is no mention of abandonment. Surrender 
always implies agreement, 7.e., always is a 
bilateral act—it is implied when itis to be 
inferred from the conduct of the parties, it 
is express when there is a verbal or written 
contract made between the parties. Mutuality 
is the essence of surrender; ahandonment 
ig an unilateral act. The mere fact of the 
tenant’s going away without the consent of 
the landlord eannot constitute surrender 
but may constitute abandonment Balaji 
Sitaram Naik Salgavkar v. Bhikaji Scyare 
Prabhu Kanolekar (7). Consent implied or ex- 
press of both parties is necessary to constitute 
surrender. Abandonment is a_ provision 
. peculiar to the Bengal Tenancy Act. 

As bona fide cultivation of land even with- 
out a lease by the landlord may constitute a 
tenancy under the Bengal Tenancy Act and 
so an unilateral act, ceasing to cultivate the 
land and to pay the rert, may put an end to 
the tenancy under ‘the Act. 

section 182 of the Bengal Tenancy does not 
apply, as the land has been found to 
be mere homestead and not a part of a 
raiyati holding. 

Babu Kanjilal, in reply.— In the case of 
Hiramott Dassya v. Annoda Prosad Ghosh (1) 
the Chief Justice relies expressly on sec- 
~ tion 2 (c) of the Transfer of Property Act 


and the decision is based on the fact that the 


lease was created in 1864. 

In the case of Harihar Chattopadhyaya v. 
“Dinu Bera (8) it was a mortgage and 
the Bengal Tenancy Act had no applicaton. 

Section 2 (c) says that the Transfer of 
Property Act will not have a retrospective 
effect. 


The plaintiff being the purchaser of the 
land and not in occupation must prove his 
right to eject us, who hold through a settle- 
- ment with the landlord.: 

We had only to meet the case set up 
by the plaintiff and there was no case 
attempted to be made out that the lease 
' was created after the passing of the Transfer 
of Property Act. 

JUDGMENT.—This appeal arises oub of 
a suit for recovery of possession of the dis- 


(7) 8 B; 164 9 . 
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puted land after establishment of the plaint- 
iff’s title. by auction-purchase. This suit 
was instituted as far back as the 30th Sep- 
tember 1997; It was first dismissed by 
both the lower Courts on the ground that 
it was barred by the special law of limit- 
ation under the Bengal Tenancy Act. On 
appeal to this Court,it was held that Article 3 
of the Schedule 3 of the Bengal Tenancy Act 
did not govern the case and the case was 
remanded to the lower Appellate Court for 
a re-trial. The sole issue in this case is 
whether the tenancy purchased by the plaint- 
iff was transferable oy not. The lower 
Appellate Court to which the case was 
remanded has held that the Transfer of 
Property Act-governs the case and not the 
Bengal Tenancy Act’ It has granted the 
plaintiff a decree for khas possession. 

It is now first contended that the Transfer 
of Property Act should not have been held 
applicable in theabsence of a finding that 
the tenancy was not created before the 
passing of that Act. I was asked to remand 
the case again for a determination on this 
question of fact. Itis toolate now for the 
defendants to raise this plea. At the hear- 
ing of the suit he tried to take the case 


‘outside the Transfer of Property Act, which 


is the general law relating to the rights of 
the landlords and tenants, by showing that 
the land was agricultural land and was thus 
excepted under section 117 of the Act and 
governed by the Bengal Tenancy Act. 
Having failed on this plea he cannot now be 
allowed to resist the plaintiffs case on an 
entirely different plea.” 


It is. newt contended that the lower 
Appellate Court was wrong in holding that 
a tenancy underthe Transfer of Property 
Act is not extinguished by abandonment. It 
is urged that an abandonment is a form of 
implied*surrender which under clause (f) 
of section.& of the Transfer of Property 
Act is one of the methods by which a lease 
may be determined. The section gives an 
illustration to clause (f) which indicates 
what is meant by-.implied surrender; and 
the example there given is a very different 
matter from’ abandonment. Abandonment 
and surrender are quite distinct, as surrender, 
express or implied, must be mutual between 
the parties. Though abandonment may 
terminate a ténaney ‘under the- Bengal 
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Tenancy Act, it is not by itself sufficient to 
extinguish the rights of a transferee of a 
lessee under the Transfer of Property Act. 
It is lastly contended that the lower 
Appellate Court should have held that the 
Bengal Tenancy Act applied to this tenancy. 
On- the finding of fact that the land is 
mainly homestead and there is nothing to 
show that the land was taken for horti- 
cultural purposes but was evidently taken 
for homestead purposes and also on the find- 
ing that the former tenants-:were not ryots, [ 
cannot say that the learned Subordinate 
Judge has committed any error of law in 
holding that the Bengal Tenaney Act did 
not apply. ; 
The appeal is, therefore, dismissed with 
costs. 
Appeal dismissed. 


‘CALCUTTA HIGH COURT. 
Apprats FROM ORIGINAL Decrees Nos. 25 
AND 27 of 1915. 

December 14, 1915. 
Present:—Sir Lancelot Sa Nden; Kr., Chief 
Justice, Justice Sir John Woodroffe, Kr., - 
and Justice Sir Asutosh Mookerjee, K+. 
SAROJINI DASSI AND OTHERS — 
DsrenDANTS—-APPELLANTS 
BVEPrSUE 
GNANENDRA NATH DAS AND OLHERS— 
_ Poauytirs AND OTHER DEFENDANTS— 
RESPONDENTS 
AND 
SURENDRA NATH DAS — 

' DEFENDANT— ÅPPELLANT 
* BVEFSUS 
GNANENDRA NATH DAS AND otgers— 
PLAINTIFF AND OTHER DEFENDANTS — 


RESPONDENTS. 

Will, construction of—“Cash,” meaning of —Testacy 
or intestacy as to portion of testator’s estate, In case 
‘of doubt as to intention pf testator—Refigious and 
charitable trust, creation of—Accumulation, direc- 
tion for, if valid. in trust by Wili—Disinheritance 
of heir by testator. 

Where the terms of a Will gave to the shebait a 
power to accumulate the surplus income, which 
would exist over and above the amount required for 
defraying the expenses specified for the worship 
of idols and the management of the properties, 
withont setting any limit to the accumulated fund, 
and expressly imposed no obligation upon the 
shebuit to spend any part of the surplus income, 
but directed that the shebait for the time being 
shonid meet any emergent and unforeseen expenses 
out of the said fund.and have power to make safe 
investment and to acquire other properties for 
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increasing the corpus of the debuttar estate and also 
have power to celebrate the puja of any other god 
or goddess of the Hindus, to perform any other 
religious ceremonies or to perform any other charit- 
able work: 

Held, that the Will created a valid trust of the 
surplus income for religious and charitable purposes. 
[p. 103, col. 1; p. 104, col. 2.] 

Por Sanderson, O. J., (Woodroffe, J., agreeing)— 
“Cash” in the ordinary acceptation of the word has a 
narrower meaning than money, [p. 108, col. 2.] 

Per Mookerjee, J.—A mere expression in a Will 
that the heir-at-law skall not. take any part of 
the testator’s estate is not sufficient to disinherit 
him, without a valid gift of the estate to some 
one else. [p. 105, col. 1.] 

Ganandra Mohan Tagore v. Upendra Mohan Tagore 
4 B. L.R. (0. C. J.) 108; Jatindia Mohan Tagore v, 
Ganendra Mohan Tagore, T. A. Snp. Vol. 47 at p. 79; 
9 B. L. R. 377; 18 W. R. 859; 2 Suth. P. C.J., 692; 3 
Sar, P. C. J. 85, applied. 

Pickering v. Lord Stamford, (1795) 3 Ves. 88°; 
30 E. R, 787; Johnson v. Johnson, (1841) 4 Boav. 318; 
49 B. R 261, followed. 

Where there isau unconditional gift’ to charity, 
a direction for accumulation is invalid, but the only 
result is that the income is immediately distributable 
in charity, the heirs or next-of-kin are not let in, 
[p. 103, col.-2.] 

Wharton v. Masterman, (1895) App. Cas. 186; 
64 L. J. Ch. 369; 11 R. 169; TÈ L. T. 431;43 W. R. 419; 
Martin v. Maugham, (1844) 14 Sim. 230; 13 L. J. Ch. 
392; 8 Jur. 609; 60 B. R. 346; 65 R. R. 571; Attorney- 
General v. Paulden, (1814) 3 Hare 555; 8 Jur. 611; 67 
E. R. 501; 64 R. R. 414; Shillington y. Portadown 
Urban District Council, (1911 11. R. 247; 44 T. L, T. 
R. 200; 12 Irish Law Reports 114; Ogilvi v. Kirk of 
Dundee, (3846) 8 Dunlop 1229; Bawwell v. Maxwell, 
(1877: 5 Rett: 248; 15 Scot. L. R. 155; Chamberlayne 
v. Brockett, (16721 8 Ch. App. 208; 42 L. J. Ch. 3868; 
21 W. R. 299; 28 To T. 248; Ewen v. Bannerman, 
(1830) 2 Dow. & Cl. 74; 4 Wils. & Sh. 346; 6 E. R, 
657; Swain, In re, Monckton v. Hands, (1903) 1 Ch. 
669: 74 L. J. Oh. 854; 92 L. T. 715, : 

Where the question is whether there is intestacy 
in regard to a part of the festator’s estate and the 
various dispositions contained in the Will, taken 
together, point to the conelusion that the testator 
intended to dispose of all his properties, then if 
there is any doubt the Will ought, if possible, to be 
so read so as to lead toa testacy rather than to an 
intestacy. [p. 106, col. 1.) 

Redfern, In re, Redfer n v. Brying, (1877)6 Ch. D, 
133 ab p. 136; 47 L. J. Ch. 17:87 L. T. 24'; 25 W. R. 
902; Harrison, In ve, Turner v. Heltard, (1885) 30 Ch. 
D. 390 at p. 393; 65 L. J. Ch. 799; 53 TL. 1. 799; 34 
W. R. 420; Kirbey Smith v. Parnell, (1903) 1 Ch. 
483 ab p. 483: 72.L. J. Ch. 468; 51 W. R. 493; 
Edwards, In re, Jones v. Jones, (1906) 1 Ch. 570; 75 L. 
T, Ch. 321; 54 W. R. 446; 94 L. T. 598, referred to. 


Appeals against the decrees of Mr. 
Justice Chitty, dated the 17th December 
1914, sitting on the Original Side of the 
High Court. 

Messrs. N. Strcar and B, K. ales for ane 
Appellants, 
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Messrs. B. O. Mitter and B. D. Mitter, 
for the Respondents Surendra Nath and 
another. 

Messrs. N. N. Bhose, O. O. Ghose and N. 


C. Ghose, for the Respondent shcbatt 
Jogendra. 
Messrs. S. R., Das and H. D. Bose, for the 


Plaintifi-Respondent Gnanendra Nath. 
JUDGMENT. 

SANDERSON, C. J.—This appeal raises ques- 
tions. as to the true construction of the 
Will of Sreenath Das, dated 18th January 
1904, 

The first clause deals witha dedication 
of certain property to the family idols. 
I do not refer to the details of the clause, 
as they have been already so fully discussed 
in the course of the argument and they appear 
from the Will itself. 

It has been argued, first of all, that this 
clause does not constitutea complete dedica- 
tion of all the property to the idols, but 
merely created a charge on the property 
in favour of the idols: secondly, that there 
is no valid trust for religious and charitable 
purposes with regard to the surplus income 
arising from the so-called debutiar estate. 

I do not give any decision on the first 
point, «viz, whether the clause contains 
a complete dedication, because it was admitted 
by the learned Counsel for the appellant 
that if the clause does contain a valid 
trust of the surplus, if any, for charitable 
purposes, the first point becomes immaterial, 
and that it does not matter whetber the 
Will constituted a complete dedication or' 
merely a charge on the property in favour 
of the idols, because the whole of the testator’s 
interest in the property specified in clause 
T would be exhausted. 

In my judgment the clause, does create 


a valid trust for religious and charitable - 


purposes. 

The ground on which the clause is 
attacked is as follows: - It was argued 
that the terms of the clause gave to the 
shebait a power to accumulate the surplus 
Income, which would exist over and above 
the amount required for the defraying of 
the expenses specified for the worship of 
the idols and the management of the pro- 
perties, to an unlimited extent, and that 
it imposed no obligation upon the shebait 
to expend any part of the surplus inzome. 
As an instaņce, it was argued that under 
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the clause it was open to the shebazt and 
his suecessors to accumulate the surplus 
income for a thousand years or more and that 
they need never spend any of the surplus 
income upon religious or charitable purposes. 
In my judgment this is not a proper or 
reasonable construction to put on the 
Will. 

The clause relating to accumulation is 
merely incidental to the provisions relating 
to the dedication and management of the pro- 
perty, and in my judgment the intention 
of the testator can clearly be gathered from 
the terms of the clause, vzz., that a power, 
and it may be said a necessary and reasonable 
power, is given to the shebatt from time 
to time inthe course of the management of 
the properties to make a safe investment of 
surplus income and thus increase the 
debuttay fund, and a direction ig necessarily 


_implied that the income not required for the 


specified expenses shall be used within a 
reasonable time and in a reasonable way 
for other religious ceremonies and other 
charitable work, It is left to the discretion 
of the srebat to decide the exact time 
when tke income should be so used, but 
it is contrary to the intention of the testator 
as expressed in the clause, when read as 
a whole, that-the shebuzt and his successors 
should hold up the surplus income and 
accumulate it for hundreds of years. For 
the appeal 
points raised in the first 


fails on the 


clause. 


The second point raises the question 
whether therelis an intestacy as to certain of 
the testator’s property which, I understand, 
consists of rents uncollected at the testator’s 
death, mortgage debts cutstanding at the 
said date and shares and securities. 

It was argued by the appellants’ Counsel 
first of all that an extended meaning must 
be given to the word “cash” soas to include 


the property which I have mentioned 
already. 

In my judgment this is not the true 
construction. “Cash”.in the ordinary ae- 
ceptation . of the word has a narrower 
meaning than money, and when taken in 


conjunction with the word “Government 
promissory notes,’ In my judgment, it 
means cash in the ordinary meaning of the 
word and nothing more, 


~~ 
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But a further point is taken, and this, 
I admit, has caused me some doubt as 
to the proper construction. It was argued 
for the appellant that the terms of the 
Will read as a whole showed a clear in- 
tention of the testator to dispose of the 
whole of the property. With this I agree. 
The question remains whether the terms of 
the Will are sufficient to carry out that in- 
tention as to his residuary estate so as to 
cover the property above mentioned, viz., 
uncollected rents, mortgage debts and 
shares. After due consideration of the able 
argument of Mr. | Dass, I have come to 
the conclusion that clauses 12, 13 and 14 
read together do sufficiently contain a devise 
of the residuary -estate to his two sons, 


- Surendra and Rajendra; and consequently, 


in my opinion, the judgment of Mr. Justice 
Chitty, in sq far as he held that there was an 
intestacy as to this property, should be revers- 
ed. As to the library at Srinath Das’ 
Lane, I think it may be said to be included 
in clause IT. 

Costs of the appeal to come out of the 
estate. HExecutor’s costs as between attorney 
and client. 

WOODROFFE, J.—I agree. 

MOOKERJER, -J.— Two questions have been 
argued on these appeals, namely, first, was 
there intestacy in respect of any interest in 
the properties dedicated by the testator to 
his family idols, secondly, 
sons of the testator, Surendra Nath Das and 
Rajendra Nath Das, constituted residuary 
legatees under his Will, in respect of 
properties other than his immoveable pro- 
perties. TT 


The determination of the first question 
depends upon the true construction of the 


first clause of the Will. In the first 
paragraph of that. clause, the. testator 
dedicates certain specified properties to 


his family idols and directs the performance 
of the ceremonies named by him. He further 
prescribes the sums to be spent for this 
purpose, which amount to an aggregate of 
Rs. 6,765 a year. Inthe second paragraph, 
he directs the revenues, rents, cesses, taxes 
and costs of management and repairs of the 
dedicated properties to be paid ont of the 
income thereof, and then states as follows: 
“of after defraying all the above mentioned 
expenses any money be left in the hands 
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of the shebait for the time being, the same 
shall accumulate as a debutiar fund. The 
shebait for the time being shall meet any 
emergent and unforeseen expenses out of 
said fund and shall have power to make 
any safe investment and to acquire other 
properties and thus to inerease the corpus 
of the debutiar estate. Out of the income 
of such fund, the shebatt for the time 
being shall also have power to celebrate 
the puja of any other god or goddess of 
the Hindus, to perform.any other religious 
ceremonies, or to perform any other charit- 
able work. The above mentioned pro- 
perties and the income thereof or any 
portion of the same shall never belong 
to any of my heirs or any of the shebazts 
nor shall the same be in any way liable 
for his personal debts.” The appellants 
have contended that the properties men- 
tioned in the clause were not absolutely 
dedicated to the family idols, ‘that they 
continued to be secular properties subject 
to a religious charge of Rs. 6,765 a year, 
and that there was no valid legal disposition 
of the remainder, so that there was an 
intestacy in respect thereof. This contention 
is, in my opinion, unsound, Reliance has 
been placed upon the decisions of the Judicial 
Committee in Swnatun Bysack v. Sreemutty 
Juggutsoondree Dossee (1); Ashutosh Dutt v. 
Durga Churn Chutterjee (2) and Surendro Keshub 
Rcyv. Durga Soondary Dossee (3). These cases 
are clearly distinguishable, and do not assist 
the contention of the appellants. The disposi- 
tions there provided for the performance of 
religious acts and ceremonies, and were fol- 
lowed by a bequest of the surplus to the 
members of the family of the founder for 
their own use and beuefit; in these circum- 
stances, it was ruled that the dedication was 
not, to use the language of Sir Arthur Wilson . 
in Jagadindra Nath Roy v. Hemanta Kumari Debt 

(4), of the completest character, but merely 
created a charge for religious and ceremonial 
purposes on property which still retained an 
essentially secular character. Here the -posi- 


tion is entirely different The testator clearly 

(1) 8 M. I. A. 66; 11 Suth. P. C. J. 87; 1 Sar. P.C. 
J. 721; 19 E. R. 455. 

(2) 6 I. A. 182; 5 ©. 438; 5 O. L. R. 296; 4 Sar. P, 
C. J. 58; 3 Sath. P. C. J. 694; 3 Ind. Jur. 571; 3 Shonie 
L. R. 32. 

(3) 19 I. A. 198; 19 C. 513. 

(4) 32 C. 129; 31 I. A. 203 (P.0.); LAT. J. 585; 
8 0, W, N, 809; 7 Bom. L. R. 765. 
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intended to dedicate his entire interest in 
the property for religious and charitable 
purposes. He states explicitly that no portion 
of the income of the properties shall ever 
belong to any of his heirs or be in any 
way liable for their personal debts. I am 
not unmindful that an expression of this 
character is not necessarily decisive, for, as 
Peacock, ©. J., said in Ganendra Mohan 
Tagore v. 
mere expression in a Will that the heir- 
at-law shall not take any part of the 
testator’s estate is not sufficient to disinherit 
him, without a yalid gift of the estate to 


some one else, or as Willes, J., said in. 


Jatindra Mohan Tagore v. Ganendra Mohan 
Tagore (6), the heir-at-law, though in 
terms excluded from benefit under the 
Will, cannot > be excluded from hbis 
general right of inheritance, without a valid 
devise to some other person; this is in con- 
formity with Pickering v. Lord Stamford (7), 
Johnson v. Johnson (8) and Fitch v. Weber 
(9)- The clause mentioned, however, plainly 
indicates the intention of the testator, and 
even if it be assumed that the entire in- 
terest in the properties was not dedicated 
to the family idols, there is no 
for dispute that the remainder was dedicated 
for religious and charitable purposes. This 
brings me to the question, whether, in this 
view, the supplementary dedication was valid 
in law, and, if invalid, whether the heirs 
are benefited thereby. The appellants have 
argued that there wasa direction for ac- 
cumulation not permissible under the law. 
I do not think this is a fair construction 
of the devise. The testator authorised an 
accumulation of the surplus and an increase 
of the corpus of the debuttur estate; but 
he empowered the shebait to apply the in- 
come for religious and charitable purposes 
and his intention obviously was that it 
should be so applied. It has been argued, 
however, that under the words of the Will, 
it was not obligatory on the shebazt to apply 
the income in this manner, that he might 
accumulate the income for an indefinite time, 

(5) 4 B. L. R. (0. C. J.) 108. 

(6) J. A. Sup. Vol. 47 at p. 79; 9'B. L. R. ann 18 
a R. 8&9; 2 Suth. P. O. J. 692; 3 Sar. P. O. J. 8 

(7) (1795) 3 Ves, 322; 30 E R. 787. 
(8) (1841) 4 Beav. 318; 49 È. 861. 


(9; (1848) 6 Hare 145; 17 L. J. Ch. 361; 12 ‘Tur. 
645; 67 E. R. 1117; 77 R. R. 56. 
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room v- 


`- 609: 60 E. R. 346; 65 R. R. 571. 
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and that consequently the direction for ac- 
cumulation is void. Reliance has been placed 
in this connection upon a class of cases of 


- which Willams v. Kershaw (10); Hunter v, 


Attorney-General (11); Blatr v. Duncan (12) 
and Grimond v. Grimond (13) may be taken 
as the type.’ The principle which underlies 
these decisions does not assist the appellants; 
there the bequests were for charitable and for 
other indefinite purposes, and were, conse- 
quently, held void for uncertainty, as the 
trustees might or might not apply the fund 
for a charitable purpose; here, on the other 
hand, the income, if spent at all, must be 
spent for religious and charitable purposes. 
Further, I do not accept the contention that 
this is a case of a mere power; it is, on. 
the other hand, I think, to use the language 
of Lord Eldon in Brown v. Higgs (14), a 
case of a power which the party to whom 
it is given is entrusted with and required 
to execute. But even if we assume that 
the shebazvét is authorised by the clanse to 
accumulate the income indefinitely and that 
such direction is invalid in law, how does 
it help the appellants ? , It is well settled 
that where there is an unconditional gift 
to charity, a direction for accumulation is 
invalid, but the only result is that the income 
is immediately distributable in charity; the 
heirs or next of kin are not let in. This 
was decided by the House of Lords in 
Wharton vy. Masterman (15), which overrules ` 
the contrary view expressed by Wickens, 
V. C., in Harbin, v. Masterman (16). Re- 
ference may also be made to a long line of 
eases which support the view I take: Martin 


y. Maugham (17); Atlorney-General v, Poulden 


(18); Shillington v. Portadown Urban District 


(10) (1835) 5 CL & Fin. 111; 5 L. J. (x. s.) Ch. 84; 
42 R. R. 269; 7 E. R. 346. 

(11) (1699; App. Cas. 309; 68 L. J. Ch. 449; 80 L. 
T. 732; 47 W. R. 6783: 15 T. L. R. 384, 

(12) 11902) App. Cas. 37;71 L.J. P.C. 22; 60 W, 
BR. 369; 86 L. T. 157; 18 T. L. R. 194. 

(13) 11905) App. Cas. 124; 92 L. T. 477; 21 T, L. 
R. 323; 74 L. J.C. P. 35. 

(143 "118037 8 Ves. 561 at p. 570; 4 R. R, 323; 32 E. 
R. 473. 

(15) (1895) App. Cas. 186; 64 L. J. Ch. 369; 11 R. 
169; 72 L. T. 431; 43 W R, 449. 

(16) (1871) 12 Eq. 559; 40 L J. Ch. 760. 

(I7) (1844) 14 Sim. 280; 13 L. J. Ch. 392; 8 Jur. 

(18) (1844) 3 Hare 555; ji Jur. 611; 67 E. R. 501; 
64 R. R. 414. 
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Council (19); Ogiled v. Kirk of Dundee (20), 
Maxwell v. Maxwell (21); Chamberlayne v. 
Brockett (22); Swain, In re, Monckton v. 
Hands (23), The a in Ewen v. Ban- 
nerman (24) may seem at first sight to sup- 
port the opposite view; but it has beenadverse- 
ly commentedon and plainly disapproved by 
Lord Chelmsford and Lord Wersleydale in 
Magistrates of Dundee v. Morris (25). There 
is no room for reasonable doubt that the 
doctrine recognised by the House of Lords in 
Wharton v. Masterman (15) is based on sound 
principle; the trustees ofa charity are not 
bound to spend the «whole of the income of 
the charity every year; they can lay by 
money for an ulterior purpose just as an 
individual can, provided the purpose is within 
thescope of the charitable trust [see the 
observations of Lord Dunedin in Lindsay's 
Trustees, In r@ (26) ]. Consequently, evenif the 
clause were coustrued as a trust for accumula- 
tion, and the direction were held invalid in 
law,theheirs would not be benefited. The frst 
question must be answered in the negative. 
The determination of the second question 
depends upon the true construction of the 
last three clauses of the Will. I am disposed 
tfoagree with Mr. 
term ‘cash,’ used by the testator in clause 12, 
does notinclude arrearsof rent, debts due 
and the like properties. But Mr. Mitter has 
argued that. the two sons, Surendra Nath 
Das and Rajendra Nath Das, were constituted 
residuary legatees. This contention, I think, 
must prevail, notwithstanding the able argu- 
ment of Mr. Das in support of the contrary 
` view. The various dispositions contained in 


the Will, taken together, point tothe conclu-. 


sion that the testator intended to dispose of 
all his properties; if there is any doubt, we 
ought, if possible, to read the Will sv as to 
lead to a testacy, not to an intestacy: Redfern, 
In re, Redfern v. Brying (27); Harrison, In re, 


(19) (1911) 11. R. 247; 44 I. L. T. R. 200; 12 Irish 
Law Reports 114, 

(20) (1846) 8 Dunlop 1229. 

(21) (1877) 5 Retti 24%; 15 Scot. L. R. 155. 

(22) (1872) 8 Ch. App. 206; 42 L, J. Ch. 368; 21 W. 
R. 299; 28 L. T. 248. 

(23) (1903) 1 Ch. 669; 74 L. J. Ch. 354; 92 L. T. 715. 

(24) (1680) 2 Dow. & Cl. 74; 4 Wils. & Sh. 346; 6 E. 
R. 657. 

(25) (1858) 3 Macqueen H. D. 134 at pp. 154, 174, 

(28} (1911) 48 Scot. L. R. 470. 


(on) (1877) 6 Oh. D 138 at p. 126; 411 J J. Ch. 17; 


37 L. T. 241; 25 W. R. 902° H 
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Turner v, Hellard (28); Kirby-Smith v, Parnell 
(25); Edwards, In re, Jones v. Jones (30). On 
an examination of the entire scheme of the 
Will I think it is reasonably plain that clause 5 
disposes of the residue of the immoveable 
properties, while the last sentence of clause 
12 effectively disposes of the residue of the 
other properties. This view isto my mind 
supported by the dispositions in clause 14. 
it would be unreasonable to hold that in- the 
contingency contemplated in that clause, 
the testator burdened his two sons, Surendra 
and Rajendra, with the funeral expenses, 
the costs of the Probate proceedings and the 
legacies though they were not the residuary 
legatees. The second question must be 
answered in the affirmative. 

On these grounds, I agree with the learned 
Chief Justice inthe order he proposes to 
make in these appeals. 


Decree modified, 
(28) (1885) 80 Ch. D. 390 at p. 393; 55 L. J. Ch, 
499: 53 L. T. 799: 84W. R. 420, 
(29) (1903) 1 Ch, 483 at p. 499; 72 L. J. Ch. 468; 61 
wW. R 493. 
(30: (1906) 1 Ch. 570; 75 L. J. Ch. 321; 54 W. R. 
446; 94 L. T. 593. 
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Mr. Justice Moore. 

SULTAN AHMAD ALI RAJAH 
AVERGAL or CANNANORE——COUNTER- 
Petitioner No. l— APPELLANT 
VETSUS 
ARAKKAL ADI RAJAH CHERIA 
AYISSA BIBI altas AYICHI BIBI anp 


ANOTHER — PETITIONERS — RESPONDENTS. 

Lunacy Act (IV of 1912), s. 71—Lunatie’s estate— 
Property belonging to lunatic in cammon with brothers 
and sisters, lunatic’s beneficial ` interest in, 

A lunatic’ s estate, for -purposes of appointing a 
guardian under section 71 of the Lunacy Act, includes 
properties in which the lunatic has some beneficial 
interest,-¢.g., properties which belong to him incommon 
with his brothers and sisters. ip. 107, col. 1.] 


Appeal against the order of the District 
Court of North Malahar, in Miscellaneous 
Petition No. 206 of 1914. 

Messrs. J. L. Rosario and K. Kuttikrishna 


-© Menon, for the Appellant. 


Mr. C. V. Ananthakrishna Aiyar, for -the | 


Respondents. 
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JUDGMENT.—Though the properties 
belonging to the lunatic in common witb his 
brothers and sisters cannot wholly belong 
to the lunatic’s estate, and though the 
guardian of the lunatic cannot claim the 
right to manage those properties on behalf 
of the sub-tarwad of the lunatic on the 
ground thatthe lunatic, if of sound mind, 
would have had such right, the lunatic has 
some beneficial interest in those properties 
as a member of the sub-tarwad and hence 
they -cannot be wholly excluded from consi- 
deration in deciding what the estate of the 
lunatic is. 

The District Judge’s order will be modi- 
fied by appointing the appellant as guardian 
of the estate of the lunatic (section 71 
of the Indian Lunacy Act, IV of 1912) 
without mentioning in the order what 
properties are to be included or excluded. 

There will be no order as to costs. 


Appeal allowed, 
Petition granted in part. 


LOWER BURMA CHIEF COURT. 
Omir Rererence No. 9 or 1915. 

; January 17, 1916. 
Present:—Sir Charles Fox, Kr., Chief Jadge, 
and Mr. Justice Parlett. 
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Legal Practitioners Act (XVIII of 1879), s. 27— 
Auwvocate’s fee—Rule allowing daily fee—Agreement, 

Section 27 of the Legal Practitioners Act authoris- 
ing a Court to fix and regulate the fees payable by 
a party in respect of the fees of his adversary’s 
Advocate, assumes the probabilities of Advocates 
charging a daily fee for every day after the first 
day. .[p. 109, col. 2.] 

Where an Advocate is content to agree with 
his client to conduct a case for a fixed sum and 
neglects to stipulate for a daily fee, he has only 
himself to blame and his client is entitled to the 
Advocate’s fee allowed in the case as it forms part 
of the costs awarded in the case. |p. 109, col.’ 2; p. 
110, col. 1.) . 

FACTS of the case appear from the follow- 
ing reference made by the Judge of Small 
Cause Court, Rangoon, dated the 27th Sep- 
tember 1915:—, 
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“In this suit the plaintiff sues the de- 
fendants for the recovery of ‘Rs. 566 
as ‚the balance of costs in their bands 
recovered from the defendants in Civil Re- 
gular No. 301 of 1913 of the Chief Court, 
in which suit the plaintiff had obtained 
judgment: for Rs. 300 as damages ‘together 
with the costs of the suitas taxed by the 
Officer of the Court.’ 

Those costs amounted in all to Rs. 866 and 
included the ordinary costs generally allowed 
in these Courts; but, in place of the usual 
fee of 5 per cent. on the amount recovered, 
a special fee of Rs. SFG at therate of 5 
gold -mohurs a day was allowed on account 
of Advocate’s fees by the direction of the 
Court in view of the protracted hearing of 
the case. Of the total sum of Rs. 1,166 
(Rs. 300 decreed Rs. 866 costs) so payable by 
the judgment-debtor, the defenfants, as the 
Advocate of the judgment-creditor (the plaint- 
iff), have received a sum of Rs. 1,014. Of this 
they have paid Rs. 447 to the plaintiff, and 
after deducting a charge of Re. 1 for an 
inspection charge, they still have in their 
hands a balance of Rs. 566, the subject of 
the present claim. 

The claim is resisted by the defendants 
on two grounds: — 


l. On the ground that in addition to the 
fee of Rs. 250 for conducting the case, which 
had been previously agreed to and paid to 
them by the plaintiff, the plaintiff had fur. 
ther agreed that the defendants should be 
at liberty to retain any sum beyond that 
amount, which might be recovered as Ad- 
vocate's fees—that is to say ‘as costs allowed 
on that account, and 

(2) that they are entitled as of right to 
retain whatever amount is allowed by the 
Court as Advocate’s fees less, of course, any 
sum they, had already been paid as such 
fees. 


To deal with the second ground first. If 
must, I think, be conceded that the Advo- 
cate’s fees allowed by the Court—whether at 
the usual rateor at a special rate—are part of 
the costs of the snit. It is as such that the 
unsuccessful litigant is directed to pay them. 
That being so, the question really involves 
the system, which here obtains, for the 
calculation and payment of costs so allowed 
since without it—-or raéher with a regular 
system of taxation of costs as prevailing 
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elsewhere —the defendants’ contention that 
they are, entitled as of right to whatever 
Advocate’s fees are allowed'by the Court, 
quite regardless of what they may have 
agreed to accept, would be impossible. 

There is, of course, no taxation of costs in 
these Courts as ordinarily understood—that 
is to say, no bill of costs is ever presented 
for taxation or is taxed—but the costs, which 
are allowed to a successful litigant, beyond 
the stamp fee on the plaint and the cost 
of processes, etc., as appear from the record, 
are arrived at, in the absence of other direc- 
tions, by a percentage system on the amount 
of the claim. In practice, however, the usual 
direction is that the calculation should be 
made on the amount recovered. 


When, however, the case is complicated 
or the hearing protracted the Court has po- 
wer to, anti does sometimes, direct that in 
place of the percentage .method, the Advo- 
cate’s fees should be caleulated at a higher 
specified rate, as was done in this particular 
instance, But whichever way the calculation 
is made the result so arrived at is described 
in the Chief Court Rules under the denomina- 
tion of costs as payable on account of Ad- 
voeates’ fees. And in neither case is it cal- 
culated by reference in any manner to 
what may have been paid or have been 
agreed to be paid by the client to his Advo- 
cate—nor is it based in any way on any Ad- 
vocates’ bill. Ifit were, it is obvious that the 
defendants’ present contention could never 
have been put forward. The percentage 
system can hardly be called advanced in its 
method. It is-often inadequate inits re- 
sults, though sometimes the reverse. It, 
does not, of course, attempt to establish or 
control any sort of standard of Advocate’s 
charges, which, where the Advocate is both 
‘Counsel and Solicitor, must ‘nclude many 


other items besides the appea ancé in Court 


and in consequence no such standard in 
fact really exists. The Court also, in exer- 
cise of the rules intended to 


the litigant has paid or has agreed to pay’ 
his Advocate with the result that the Advo- 
cate’s fees allowed may be in excess or fall 
short of actualities. 

But the principles underlying the system 
must presumably bè the same as - those 
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which govern a regular taxation of a Soli- 
citor’s bill, and seek to arrive at a true es- 
timate of what are commonly known as 
party and party costs—that is to say, all the 
costs, charges and expenses, which have been 
necessary or proper for the attainment of 
justice or for defending the rights of a party. 
It is these expenses, which a successful liti- 
gant 1s considered entitled to be reimbursed 
by his adversary; and it is for the purpose 
of so reimbursing him that an order for 
costs is made in his favour. And such was 
the order made in this instance. 
Primarily, therefore, it would seem clear 
that all such costs as are recovered (includ- 
ing the Advocate’s fees) are payable to the 
successful litigant. And it appears to me 
that the Advocate has as much right to. 
claim any excess in fees so allowed over 
what he has agreed to take, as his client 
has to claim from him a refund of any cor- 


‘responding shortage. 


The order of Court allowing Advocate’s 
fees at a particular rate, being based on no 
Advocate’s bill or claim to that rate, must 
have proceeded upon the supposition that 
such a rate at the least would be charged or 
had been paid. And it is inconceivable that 
the Court would pass such an order if it 
knew that the Advocate had agreed to do 
the work for far less. 

The Advocate’s lien also, upon the 
analogy of the Solicitor’s lien, would give 
him no greater rights. It would only extend 
to taxable costs, and these again would be 
controlled by any agreement between the 
Advocate and his client. 

It follows, therefore, that where there is 
such an agreement a successful litigant 
would not be entitled to recover from his 
adversary under an order for the payment 
of costs any more than the amount payable 
on that account under that agreement. < 


There admittedly was an agreement in. 
this case for the payment of Rs. 250 (which 
was- in fact paid) for the-conduct of the 
whole case. But the defendants allege that: 
this was substituted by a subsequent agree- 
ment in the terms already stated. And in 
pursuance of that they claim to retain the: 
Rs. 566. This brings me to the setond 
ground. oe 

The plaintiff denies the existence of ‘any~ 
such substituted agreement, and he eons’ 
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tends that in any event it would be void, 
firsily, because it is without consideration 
of any sort and secondly because it would 
be contrary to public policy—or, -in other 
words, champertous. 


I am unable to find the agreement 
proved. Beyond the assertion of the 
defendants—that is met by the flat con- 


tradiction of the plaintiff—there is no 
evidence in support of it. The defendants 
apparently keep no proper diary and 
there is no entry or outside evidence of 
any sort to corroborate them. I have 
no doubt that they thought it had been 
agreed as they allege, or they would 
: scarcely have written their letter of the 
17th July; but there is no proof what- 
_ ever. - 


It is, tberefore, unnecessary for me to 


consider whether such an agreement 
would be nothing more than a nudum 
pactum,. Nor need I consider the still 


more difficult question as to whether an 
Advocate of this Court, who is also a 
Barrister, can with any propriety or le- 
gality enter into: such an agreement as 
that alleged. < 


The position, therefore, is this. The 
plaintiff ` has obtained a decree for 
Rs. 800 as damages and an order for costs 
(including Advocate’s fees calculated at 
Rs. 816). So long as that order stands 
in his favour, and since the defendants 
have not established their right to retain 
the Rs. 566 in question, either as of right 
or in exercise of a len or upon the 
basis of the agreement alleged, the 
plaintiff is entitled to the decree he asks 
for. 


It is, however, contended that in those 
-circumstances the decree and order 
obtained instead of having the effect 
intended would, since the plaintiff himself 
only had to pay Rs. 250 as Advocate’s 
fees, operate as a decree for Rs. 866 as 


damages and an order forcosts (including: 


Advocate’s fees at Rs. 250) and that 
this would be a fraud on the Court and upon 
the plaintiff’s adversary in the Chief Court 
suit. This is so, and can certainly not be the 
result which was contemplated by the 
Court, when it passed its order for costs. 
Mr. Giles for the defendants, therefore, 
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asks me to pass a decree conditional 
upon the plaintiff's obtaining an amend- 
ment of the Chief Court decree upon the 
above basis. Ido not know that it would 
be quite within my province to pass a 
decree so conditioned. But the Chief Court 
has, complete control over its own records 
and power to rectify anomalies of this 


nature, if need be. And since there are 
also- other questions arising in this suit 
bearing upon the interpretation of the 


Chief Court Rules relating to costs, which 
it is of importance to the profession to 
have finally decided, I will pass a decree 
for Rs. 566 and costs, subject to its 
being confirmed by the Chief Court. An 
opportunity will thus be afforded of having 
the apparent anomaly corrected, and of 
settling a question about which con- 
siderable doubt seems to prevail. 

For this purpose I refer the matter to 
the Chief Court under Order XLVI, rule 1, 
Civil Procedure Code.” 

Mr. Hamlyn, for the Appellant. 

Mr. Ormiston, for the Respondent. 

JUDGMENT.—We are bound by the 
learned Judge’s findings as to facts, and 
we must take it that Mr. Das undertook 
to conduct the case for Rs. 250, and that 
no subsequent agreement entitling him to a 
daily fee was made. 

The rule permitting this Court to allow 
a daily fee for every day subsequent to the 
first day of the final hearing is one of the 
rules under section 27 of the Legal Prac. 
titioners Act, 1879, which authorizes the 
Court to fix and regulate the fees payable by 
a party in respect of the fees of his adver- 
sary’s Advocate. 


It assumes the probability of Advocates 
charging a daily fee for every -day after 
the first day of the final hearing, and re- 
cognizes shat such a charge would be reason- 
able, and that the client who has to pay 
it should recover from his opponent what 
he has had to pay up to reasonable 
limits, i 

Ifan’ Advocate is content to agree with 
his client to conduct a case for a fixed 
sum and neglects to stipulate for a daily 
fee, he has only himself to blame for the 
oversight, 

The amount allowed for Advocate’s fee 
was part of the costs awarded to the plaintiff, 
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and as the decree stands he is clearly entitled 
to them. If he did not pay so much, the de- 
fendants in the case in which they were 
awarded may have a grievance, and may be 
able to have it remedied, but on the facts as 
found by the learned Judge in the present 
case there is no rule of law which entitles. the 
plaintiff's Advocate to retain anything of 
what he has received from the defendants 
as compensation for the extra days after the 
first which the hearing took. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 489 
or 1914. 

+ March 8, 1916. 
_ Present: :—Mr, Justice N. R. Chatterjea and 
Mr. Justice Richardson. 
Raja SHASHI SHEKHARESWAR ROY 
BAHADUR—Puatntirr—APPrELLANT 
versus. 
~ NANDA LAL MANDAL—DEFENDANT— 

RESPONDENT. 

Bengal Tenancy Act (FIII of 1885), Sch. ITI, Art. 
2, cl. (b), applicability of—Jalkar, suit for vent of— 
Limitation. 

A suit for rent of a jaikar (fishery right) is governed 
by the limitation prescribed in Schedule III, Article 
2, clause fb) of the Bengal Tenancy Act. 

‘ Krishna Lal v. Salim Mahomed, 27 Ind. Cas. 
61419 C. W. N. 514, followed, 

. Appeal against the decree of the Subordi- 
nate Judge, Rajshahye, dated the 24th No- 
vember 1914, confirming that of the Munsif, 


Nawabgunge, dated the 7th May 1912, 


Babu Broja Lal Chakrabertty, for the 
Appellant. 
. Babu Jotindra Mohan Choudhary, for the 
Respondent. 


JUDGMENT.—The only questign in this 
appeal is whether a suit for rent of a jalkar 
is governed by therule of limitation (of three 
years) prescribed by Article 2 of the Third 
Schedule of the Bengal Tenaney Act. Section 
193 of the Bengal Tenancy Act: provides 
that the provisions of the Act applicable to 
suits for the recovery of arrears of rent shall, 
as far as may be, apply to suits for “the 
recovery of anything payable or deliverable 
in: respect of, (amcng other things) rights 
over. fisheries, | | The. lease in the present case 
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MAHABIR SINGH V. BHAGWANTI, 


The provisions of the Act applicable to suits; 
therefore, apply to the suit. Section 184 
of the Act provides that the suits specified 
in Schedule III shall be instituted within 
the time prescribed in that Schedule. The 
limitation prescribed in Schedule III, 
Article 2, clause (b) is, therefore, applicable 
to the suit. The same view was taken in 
ns case of Krishna Lal v, Salim Mahomed 
(1 

The appeal accordingly fails and is dis- 
missed with costs. 


Appeal dismissed, 
(1) 27 Ind. Cas. 614; 19 C. W. N. 514. 


ALLAHABAD HIGH COURT. 
Seconp OIvıL ArPEAaL No. 1388 or 1914. 
February 9, 1916. 

Present:~-Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique. 
MAHABIR SINGH AND ANOTHER—PLAINTIFES 
—-APPELLANTS: 

versus 
Musammat BHAGWANTI—Devex DANT— 
RESPONDENT. 

Agra Tenancy Act (II of 1901), s. 22—Tenant— Joint 
Hindu family~ Death of one member, effect of— 
Deceased member, interest af, if any—Devolution. 

Where a co-parcenary body which constitutes a 
joint Hindu family is a tenant and one of the. 
menibers constituting that body dies, the co-parcenary 
body consisting of the surviving members continues 
to be the tenant and such member has no such 
interest as devolves npon any one after him. [p. 111, 
col, 1.] 

Second appeal from the decision of the 
District Judge, Benares, dated the 26th June 
1914. ; 

The Hor’ble Mr. Gokul Prasad, for the Ap- 
pellants. 

The Hon’ble Dr. Sundar Lal, for the Re- 


spondent. 


JUDGMENT.—This appeal arises out of | 
a suit in which (in effect) the plaintiffs 
seek to set aside a lease made by one 
Musammat Bhagwanti. The Court of first 
instance decreed the plaintiffs’ claim. On 
appeal the learned District Judge modified 
the decree of the Court of first imstance. 
Musammat Bhagwanti, who made the- lease, 
was the widow of one Ram Prasad. Ram 
Prasad, Mahabir and” Lachman. Singh 
ccording to the finding of oe the Courts 
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below constituted a joint Hindu family, and 
the holdings in respect of which Musammat 
Bhagwanti made the lease have been found 
by- both the Courts below to ba joint family 
property. The Court of first instance consi- 
-dered that upon this finding the plaintiffs 

were entitled to the relief they sought. 
' THe learned District Judge says in the 
course of his judgment:— The learned 
Subordinate Judge held that Ram Prasad 
and the plaintiffs were members of a joint 
Hindu family and that the two holdings 
were joint family holdings. Onthis finding 
he-has based the conclusion that Musammat 
Bhagwanti had no interest in the tenancy 
land. I agree with the finding but not with 
the conclusion.” 

The learned District Judge thought that 
having regard to the provisions of section 22 
of the: Tenancy Act Ram Prasad had an 
interest which, failing male lineal descend- 
ants, , devolved on his widow. In our 
opinion this view is not correct. Section 22 
of the Tenancy Act provides that when a 
tenant dies his interest shall devolve in the 
way specified in the section. Ram Prasad 
“was not the “tenant” of the holdings in 
question, The co-parcenary body which 
made up the joint Hindu family of which 
he was a member constituted the “tenant”. 
The very moment that Ram Prasad died 
the-co-parcenary body continued! to be the 
tenant but the body was composed of the 
survivors of the family. Ram Prasad had 
no interest” which devolyed upon any one. 
We allow the appeal, set aside the decree 
of the learned District Judge and restore the 
decree of the Court of first instance with 
costs in all Courts, including in this Court 
fees on the higher scale. 


Appeal allowed. 


INDIAN 
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‘Both the Courts dismissed the suif, 
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ALLAHABAD HIGH COURT. 
Sseconu Crvi Appeat No. 324 or 1915. 
February 15, 1916. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique. 
MOHAN LAL—Poatntises—APPELLANT 

. versus 
LEKHRAJ SINGH — DEFENDANT — 


RESPONDENT. 

Mortgage, suit on—Simple money-decree, prayer for 
—Discretion of Court—Practice—Limitation Act (IX of 
1908), Sch. I, Art. 116—Starting of tame, 

A Court is not bound to give a simple money- 
decree where the plaihtiff sues to realise his debts 
on foot of a mortgage. A simple moncy-decree is 
frequently given by the Court, buf this is a matter 
of grace. When it does so, it should amend the 
plaint by adding a claim for a simple money-decree. 
[p. 112, col. 1.1 

Semble.—It is extremely doubtful that the limita- 
tion for recovery of money under Article 116, Sche - 
dale I, to the Limitation Act, begins to run from the 
date of the registration of the bond. Tp, 112, col. 1.] 


Second appeal from the decision of the 
District Judge, Aligarh, dated the 12th 
December 1914. 

FACTS of the case are briefly as follows:— 

The defendant, Lekhraj Singh, executed a 
mortgage in favour of the. plaintiff on the 19th 
of November 1907. One of the terms was that 
the money was to be paid at the time of 
registration. The deed was registered on 
the Zlst of November 1907 and the money 
was paid on that date. The plaintiff brought 
the present suit on the 2lst of Novem- 
ber 1913 and he prayed for the recovery of 
the money due on the bond; in the alternative 
he prayed for the sale of the property. 
holding 
that there was no legal necessity so far as 
the sons and the grandsons cf the mortgagor 
were concerned. The plaintiff appealed to 
the High Court. 

Mr. Jang Bahadur Lal (with him Mr. 
Lakshmi Narain), for the Appellant.—The 
Courts below ought to have given a simple 
money-decree against the executant Lekhraj 
Singh. The money, according to the terms 
of the bond, was to be paid on the 21st of 
November—the day on which if was regis- ` 
tered. The plaintiff could not have sued’ 
for the recovery of the money unless he had 
actually paid it. Six years’ limitation is 
prescribed by Article 116 of the Limitation 
Act for such suits: Husain Al: Khan v. 
Hafiz Ali Khan (1), Gauri Shanker v. Surju, 


(1) 3 A. 600 (F. B.). 
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(2); Naubat Singh v. Indar Singh (8). 

Limitation runs from the date of the loan 
—the debt constitutes the cause of action: 
Hempammal v. Hunuman (4); Nortan v. 
Ellan (5); Ram Baksh v. Maghar Sin (6). 

Mr. Peare Lal Banerji, for the Respondent, 
was not heard in reply. 

JUDGMENT.—This appeal arises out of 
a suit upon a mortgage, dated the 18th of 
November 1907. Both the Courts below 
have found that the bond was duly exe- 
cuted and the consideration paid. They 
have also found that there was no legal 
necessity. This is & finding of fact binding 
upon usin second appeal. We have been 
asked to give a simple money-decree against 
Lekhraj. The Court is not bound to give 
a simple money-decree where the plaintiff 
sues torealise his debts on foot of a 
mortgage. No doubt a simple money- 
decree is frequently given by the Court 
but, in our opinion, this is a matter of grace. 
When it does so if should, strictly speaking, 
amend. the plaint by adding a claim fora 
simple money-decree against the individual 
and the decree ought to be against that 
individual. The present case is one in 
which we think that the indulgence of the 
Court migkt well have been given if the 
suit had been brought.a little earlier. The 
mortgage as already stated was dated the 
18th of November 1907, and the present 
suit was not instituted until the 21st of 
November 1913. Therefore, if we are to 
calculate limitation from the date of the 
- bond the claim for a simple money-decree 
is time-barred. “It is contended that because 
the money under the terms of the bond 
was not paid untilthe time of registration, 
time did not begin to run antil registration, 
that is to say, the 2lst of November 1907. 
We think that it is extremely doubtful that 
this contention is correct or ‘that the 
plaintiff would have been entitled to a simple 
money-decree if he had sued for that relief. 
Under these circumstances we dismiss the 
appeal but direct that the parties pay their 
own costs of the appeal. 

Appeal dismissed. 

(2) 3 A. 276. 

(3) 13 A. 200; A. W. N. (1891) 5. 

6 2 M. H. CO. R. 472, 

5) (1887) 2 M. & W, 461; 1 M. & H. 69; 6L. J. 


Ex. 121; 1 Jar. 488; 150 Ẹ. B. 839; 46 R. R. 646. 
(6) 86 P. R. 1881. wa 
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CALCUTTA HIGH COURT. 
APPEAL From APPELLATE Decrees No, 3106 
; or 1918. 
March 9, 1916. 

Present:— Justice Sir John Woodroffe, KT., 
and Mr, Justice Chaudhari. 
NATABAR SARKAR — PLAINTIFR— 
APPELLANT 
Versus 
NATABAR MANDAL AND OTHERS— 


DEFENDANTS —RESPONDENT?. 

Mortgage——Non-transferable occupancy- holding — 
Landlord mortgayee, if can displace title ofa prior 
mortgagee. 

A landlord of an occupancy-holding, not trans- 
ferable without his consent, suing to enforce & 
mortgage of the holding, cannot displace the prior 
title of a previous mortgagee of a part ofthe 
holding on the ground that the prior mortgage, 
having been effected without his consent, was not 
valid as against him. [p. 114, col. 1.] 

Dayamoyi y Ananda Mohan Roy, 27 Ind. Cas. 61; 
18 ©. W. N. 971; 2000, L. J. 52; 42 ©, 172 (F. B.), 
referred to and explained. 


Appeal against the decree of i District 
Judge, Bankura, dated the 15th of July 1918, 
confirming that of the Munsif, Bankura, 
dated the 15th of June 1912. 


FACTS material to the report are as’ 
follows: 

The appeal arose out of a suit brought by 
the landlord, who was the plaintiff, mort- 
gagee, on a mortgage-deed, dated the 7th 
November 1898, executed by two brothers, 
one Girish Chandra Nema and one Gopinath 
Nema, in his favour. The said two mort- 
gagors died intestate and defendants Nos. 
land 2 were their legal representatives. 
The mortgaged property was a non-transfer- 
able occupancy-holding consisting ` of 
several plots of land, of which plots Nos. 
2 and 6 were in the possession of defendant 
No. 9 as purchaser in execution of a decree 
on the basis of a mortgage-bond executed in 
favour of defendants Nos. 5 to 6 prior to the 
mortgage-bond in suit in favour of the 
plaintiff. In paragraph 10 of the plaint, the 
plaintiff stated that the said defendants Nos. 
5 to 8 had been made parties to the suit 
so that their prior title might be displaced 
as against him, the landlord, as the mortgage 
in their favour which related toa non- 
transferable occupancy-holding was exe- 
cuted without the consent of the plaintiff 
landlord and so was void as against his 
mortgage. ; 


Wa 
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In the prayer clauses, however, no declara- 
tion against the prior mortgagees was 
specifically asked for. 

The Court of first instance decreed the 
suit but kept intact the prior claim in res- 
pect: of the plots Nos. 
ground that the landlord being mortgagee 


was estopped from raising the question of > 


non-transferability. The lower Appellate 
Conrt affirmed the decision on appeal. 

Babu Karnamoy Bose (with him Babu Pan- 
chanun Ghosh), for the Appellant.—There 
can be no estoppel -ina the case merely 
because the landlord has taken a mort- 
_ gage from the tenants. Refers to Mohesh 
< Narain v. Muharaj Bahadur Singh (1). 
In fact, the question of estoppel has lost 


- all importance after the Full Bench deci- ` 


sion.in Dayamoyt v. Ananda Mohan Roy (2). 
. Now a transfer by an occupancy raiyat is 
a valid transaction except as against the 
. landlord. As against the landlord, the 
prior mortgage is invalid as it was effected 
withont his consent. 

Babu Biraj Mohan Majumdar, for the Deputy 
Registrar on behalf of the minor Respond- 
ent. —The present suit is one on a mortgage- 
bond and the rights of the plaintiff-mort- 
gagee as landlord peed not be considered 
here. He sues.to enforce his rights as a 
mortgagee and such rights have been de- 
rived from the tenants-mortgagors. It 
` could not be contended for a moment that 
< these tenants, who executed the prior mort- 
-gage, could avoid the mortgage. Tf they 
could not do so, the plaintiff who has sued 
.as a mortgagee, having derived his title 
as mortgagee from these tenants, cannot 
say that the prior mortgage effected by his 
mortgagors was not binding upon him as 
a mortgagee. If the plaintiff could ‘avoid 
the prior mortgage being himself a subse- 
quent mortgagee on-the ground that he was 
the landlord, then a premium will be held 
out for practising fraud by the tenants; 
for the tenants might- go on borrowing 
money on mortgages and then execute 
-a mortgage in favour of theirflandlord, who 
would then come in and say all the prior 


(1) 15 Ind, Cas. 171; 17 0. W. N, 70. 
(2) 27 Ind, Cas. 61; 42 0.172; 18 C. WAN. 97l; v0 
C. Li J. 52. 
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- concerned with the rights, 
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‘mortgages are invyalid.:-Moreover, as de- 
fendant No. 9 is in possession of a ‘ portion 


-‘of a non-transferable oceupancy-holding, the 


landlord cannot eject him so long ‘as the 


-original tenants are on the land. 


Babu Karunamoy Bose, in reply.—The 
Fall Bench decision in Dayamoyt v. Ananda 
Mohan Roy (2) has not laid down that in 


“no case will the landlord be entitled ta 


recover possession whera a portion of a 
non-transferable holding has been transfer- 
red. It is submitted that if the interests 
of the mortgagors,ths original razyats, ba sold 
in execution of the  plaintiff-landlord’s 
decree, the landlord-purchaser would then 
be entitled to get khas possession even against 
the transferee of the portion, as it cannot 


be then said that the original tenants 
intervene batween the transfaree and tha 
landlord. Transfer of “a portion- can baa 


bar to the landlord’s taking khas possession 
but it cannot bs a bar to the original tenant's 
abandonment, or surrender or repudiation 
of the tenancy, so as to entitle the landlord 
to re-enter by ejecting the transferee of the 
whole or of a portion of the holding. 

The plaintiff being the landlord can claim 
his special rights of a landlord even ina 
mortgage suit. The two kinds of rights 
exist in one and the same individual- and 
caunot be dealt with separately. 


. JUDGMENT, 


Wooorovra, J—The plaint does not -seek 
for any declaration against the prior mort- 
gagees but asks payment by the mortgagora, 
and in default sale of the “mortgaged pro. 
perty. The 10th paragraph of the plaint, 
however, does state the plaintiff's intention 
to displace the alleged prior title of the 
previous mortgagees to the lands’ mort- 
gaged to the plaintiff. This question- was 
argued in both the lower Courts. Both 
those Courts have dealt with the question 
adversely to the appellant before us, and I 
think quite rightly, We are not here 
whatever they 
may be, of the plaintiff as a landlord, that is 
not the capacity in which he appears in 
this suit. Here he sues asa mortgagee and 
he would not be in such a position-to-sue 


unless, of course, he had taken a mortgage 


from. his own tenants, There can~be no 
question but that the mortgagor could not 
have been heard to say ‘that the property 


Le 


- that, it seems to me 
the plaintiff, who is a subsequent: mortgagee 


. mortgagor, is in no better position. 
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_ which he had mortgaged was non-transfer- . 


able and that though he purported to effect 
a transfer of it and received money in 


respect -af such transfer, notwithstanding 


nothing passed and his mortgage was 
invalid. Ifthe mortgagor could not say 
perfectly clear that 


and as mortgagee derived his title from the 
If this 


_ were not so, as was pointed out in the course 


of the argument, it might lead to fraud and 


, injustice, because it would be quite open in 
-'such a case for the tenant to mortgage his 


` 
d 
« 


` 
` 


property: -to various parties and then for 
the landlord to come in after having taken 


-a mortgage from the tenant, and to claim to 


| 
+ 


--set asida,all the previous mortgages on the 


t 


f 
“A, 


ground that they had been effected without 
his permission. - A 
There has been no case cited in the 


. arguments the learned Pleader has addressed 


. in Dayamoy v. Ananda Mohan Roy (2). 
- ease, however, is not an authority for the 


to us, which supports the proposition which 


has been urged before us, but he has sub- 
, mitted to us that 


it is to be derived from 


the examination of the Full Bench decision 
That 


proposition before us. What that decision 


“ does decide is that so far as the landlord 


is concerned, it is only in the case of a 
transfer of the whole of the holding that a 
right of entry'is given to him, unless there 
has been relinguishment or abandonment. 


-It may also be that the transfer of a part 
_ without consent is not binding, 


but that 
decision does ‘not give a remedy in such 


_ ease or say that the transferee of a part of 


a holding by way of prior mortgage can- 
not resist the landlord when he attempts 
to enforce a subsequent mortgage taken by 
him from the same tenant. Nor, does any 


. ease which has been cited to us establish that 


proposition. 


The judgment, therefore, of the lower 


-Appellate Court in affirmanee of the first 


Court appears to me to be correct,: and the 
appeal is dismissed with costs. 

As I have stated, I have dealt with the 
position of the plaintiff in the capacity in 
which he sues, namely, as mortgagee. 
With his rights, whatever they may be, asa 
landlord, we are not here concerned. 

CHATDHARI, J.—-I concur. 

Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
FULL BENCH. = 
Seconp Cryin Appgat No. 1279. or 1914, 2 

February 16, 1916. 

Present: —Mr. Justice Tudball, Mr. Justice 
Rafique and Mr. Justice Walsh. 
RAJA—DErenpant—APPELLANT 

versus 

ALLAHDIYA AND OTHERS-—PLAINTIFES — 


RESPONDENTS. 

Muhammadan Law~Custom-—Rajput Mussalmuns— 
Widow of childless person—Life-estate-—Bengal, North- 
Western Provinces and Assam Civil Courts Act (XII of 
1887), s. 37—-Growth and origin of custom. 

Per Tudball and Rafique, JJ. (Walsh, J., dubitante). 
——It is not established as a broad caste custom 
among Rajput Mussalmans that the widow of a 
childless person takes a life-estate in the property 
of her deceased husband. [p. 115, col. 2; p. 117, col. 1.] 

- Per Walsh, J—Section 37 of the Bengal, North- 
Western Provinces and Assam Oivil Courts Act means 
that the Muhammadans are governed by the Muham- 
madan Law and the Hindus by the Hindu Law, and 
that neither of them against their will should be sub- 
jected to the law of the other, or to the English or any 
other law. That section does not apply toa dispute 
between Muhammadans themselves, The section 
means that the Muhammadan Law is not to be applied 
to a Hindu against his will, but that a man is free 
to adopt for himself any special custom which he 
pleases. "p. 118, col. 1.] 


Muhammad Ismail Khan v, Sheomukh Rai, 18 
Ind. Cas. 571; 12 M. L. T. 644; (1918) M. W. N. 
27; 17 O. L. J. 143; 15 Bom. L. R. 76 (P.C); 170. 
W. N. 97; Surmust Khan v. Kadirdad Khan, 
1 Agra (F. B.) R 39, Ed. 1874, 29 and Abraham v, 
Abraham, 9 M. I. A. 195; 1 W. R. (P. 0.) 1; 1 Suth. P. 
C. J. 501; 2 Sar. P, C. J. 10; 19 E. R. 716, referred to. 


Second appeal from the decision of the 
District Judge, Meerut, dated the 20th May 
1914. 

Mr. J. M. Banerji and Dr. 
Sen, for the Appellant. 

Dr. S. M. Suleman, for the Respond- 
ents. | 


Surendra N ath 


JUDGMENT. 


TrpBALL, J.—This is a defendant’s appeal 
arising out of a suit for possession of pro- 
perty. One Majua was the owner of the pro- 
perty, who died some forty years previous to - 
the suit leaving a widow Musammat Waziran. 
She admittedly took possession of his estate 
and remained in such possession till the day 
of her death. The case for the plaintiffs was 
that the property in question had become 
hers (partly by inheritance and partly by 
prescription) and that they as her heirs 
were entitled to possession. Whe case for the 
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. defendant was, first, that the plaintiffs were 
not the heirs of Musammat Waziran at all; 

secondly, that Musammat Waziran was owner 
of only a one-fourth share in the estate as the 
widow of Majua and that she held the other 
three-fourths in lieu of her dower-debt which 
was discharged shortly before her death; the 
third point. raised was that in the family of 
Majua a widow has only a life-interest in ac- 
cordance with a custom existing in thefamily. 

The Court of first instance framed only two 
issues:—(1) whether the plaintiffs are heirs 
or the defendant? (2) Was Musammat Waziran 
in possession of a ¢ths share in lieu of dower, 
what was the amount of dower and how would 
. it affect the suit? The exact meaning of the 
| first issue is by no means clear; but one point 
. is clear that the defendant did attempt to 
prove a custom under which the widow took 
_ a life-estate in the estate and on her death 
. the property went tothe heirs of her deceased 
. husband. The custom set up put forward a 
,. rale of inheritance which is contrary to the 
` ordinary rule of the Muhammadan Law. No 
- objection was taken tothe evidence put for- 
_ ward to establish the custom and in fact the 
cross-examination of the defendant’s witnesses 
was chiefly directed to disproving the alleged 
. custom. The Court of first instance held that 


. the custom was established as existing among ` 


the Rajput Mussalmans and that as the parties 
were Rajput Mussalmans, the plaintiffs being 
the heirs of Waziran had no title whatsoever 
to the estate of Majua and that the defendant 
. as heir of Majua was entitled to the pro- 
perty. It did not decide the second issue 
at all. It dismissed the suit. The plaintiffs 
_appealed.- In the lower Appellate Court 
_three issues were framed. by the 
, learned District Judge and they were 
all decided. He held, first of all, that the 
plaintiffs were related to Musammat Waziran 
as they alleged, that is, that they were 
| heirs of Musammat Waziran. Secondly, he 
` held that the evidence put forward to 
establish the alleged custom was insuff- 
_ cient and, therefore, the custom was not 
established. Thirdly, he held that Musammat 
. Waziran had held the property in lieu of 
her dower-debt of Rs. 32-8-0, that that 
- dower-debt had been satisfied more than 
twelve years prior to her death and 
. that she had acquired an absolute 
right of ownership in the property by 
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prescription. On these findings he decreed 
the plaintiffs suit and the defendant has 
come here on second appeal. A great deal 
of time and trouble has been devoted to 
discussing the question whether the decision 
of their Lordships of the Privy Council 
in the case of Muhammad Ismail Khan v, 
Sheomukh Rat (1) does or does not 
overrule the decision in Surmast Khany. Kadir 
Dad Khan (2) and whether or not any 
special custom can be set up in derogation 
of the Muhammadan Law in the Courts of this 
province. The point no doubt, is interesting, 
but it seems to me thatit is quite unnecessary 
to decide it in this appeal. ït was not raised 
in any of the Courts below. The parties 
fought each other in both these Courts on a 
simple question of fact and in the view 
which I take as to the evidence which 
has been called to establish the alleged 
custom, I find it unnecessary to tuch upon 
the point. The only other point which has 
been argued befcre us is the question of 
the sufficiency or otherwise of the evidence 
which was produced in the Court of first 
instance to prove the alleged custom. We 
have been taken over that evidence at full 
length. To my mind if is impossible to say 
that that evidence clearly establishes 
either a broad caste custom among Rajput 
Mussalmans in this village or district or 
province generally and that it certainly 
does not prove any- custom in the family 
of Majua himself. The only possible doubt 
that could arise on the point arises from the 
fact that two at least of the plaintiffs’ wit- 
nesses in their cross-examination made admis- 
sions which were considerably» in favour of 
the defendant’s allegation. But taking the 
evidenceas a whole it simply amounts to a bare 
bald statement that a certain custom exists, 
There is the same class of bald state- 
ment on the other side that the Muham- 
madan Law of succession prevails among 
them. Of the only two instances which 
are mentioned one is decidedly against the 
custom. It is the instance mentioned by 
Jahangira called on behalf of the defend- 


(1) 18 Ind. Cas. 571; 17 C. W. N. 97; 12M. L, T. 
644; (1913) M. W. N. 27; 17 O. L. J. 143; 15 Bom. L, 
R. 76 (P. C. 

(2) 1 Agra (F. B.) R. 89; Ed, 1874, 29. 
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ant and it is an instance in his own 


family. The other instance mentioned by 
“him leaves the matter somewhat in doubt, 
' for his statement that the widow of Gumani 
got the estate in lieu of her dower is 
inconsistent with the existence of a custom 
such as that alleged by the defendant. 
- The defendant to prove the custom called 
only two witnesses, one being a Hindu 
who merely stated that the custom existed. 
-The other Jahangira made the same bald 
statement and mentioned two instances in 
-which - the custom was not followed 
sand none in which it pad been observ- 
ed. Iagree with the Judge of the 
` below that fhe evidence on the record 
‘is -quite insufficient and inadequate to 
- establish the custom alleged. I, would, 
-therefore, dismiss the appeal and maintain 
‘the decision of the Court below. 

Rarique, J.—I am also of opinion that 
. this appeal should be dismissed. It arises 
‘ out of a sait brou ght by the plaintiffs-respond- 
ents as’ heirs of one Musammat Waziran 
against Raja, the defendant-appellant, a 
< cousin of Majua, her husband, for the pos- 
session of property that admittedly belonged 
-to him. He died about 40 years and 
Musammat Waziran about 6 months prior to 
the institution of the suit. The plaintiffs- 
t respondents on their admission that the 
. property belonged to Majua would have no 
“right to it but for the allegation that Musam- 
“mat Waziran had by her long possession of 
‘about -forty years acquired an absolute title 
+ to it. They based their claim on that allega- 
‘tion, The defendant-appellant resisted the 
- suit on various grounds—three of which were 
-that the plaintiffs-respondents were not 
“the heirs of Musammat Waziran, that tinder 
t a- family custom—tbe parties being Rajput 
- Mussalmans— a widow succeeds to a life-estate 
“in the whole of the husband’s property in 
‘default of issue, and that „in any case 
Musammat Waziran got ith of the hus- 
band’s property as her share under the 
“ Muhammadan Law and retained the {ths in 
lien of her dower. The learned Subordi- 
-nate - Judge: framed two issues on two 
different dates none of which raised ‘the 


question of custom. But it seems that evi- 


dence was given bearing on the question of 
the. alleged custom. The learned Subordi- 
nate Judge in a very short judgment came 
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to the conclusion that the custom was proved 
and he dismissed the claim. On appeal one 
of the pleas taken by the plaintiffs was that 
no custom could be-set up in ‘contraven- 
tion of the ordinary Muhammadan Law (vide 
the fourth ground of appeal). The learned 
District Judge, however, did not disciss~ the 
fourth ground of appeal, but on a review of 
the evidence inthe case came to the con- 


- clusion that the custom alleged by the 


defence had not been established. He - ac- 
cordingly accepted the appeal and decreed 
the claim. The defendant has come’ up‘on 
second appeal to this Court and: -conterids 
that the evidence on the record proves the 
custom and that he is entitled to succeed‘in 
preference to the heirs of Musammat Wazi- 
ran. Duringthe course of arguments on ‘be- 
half of the parties a question has been raised 
whether a custom can be set up in contraven- 
tion of the Muhammadan Law. For the appel- 
lant reliance is placed chiefly on the ‘case 
Khan v.-  Sheo- 
mukh Rai (1). On behalf of the respond- 
ents reliance is placed on the case ‘of 
Sarmast Khan v. Kadir Dad Khan (2) and 
a series of decisions subsequent to that case. 
The question raised is one of great interest 
and importance, but I do not think that 
it need be considered in the present case 
in view of the evidence in sepport- of‘ the 
alleged custom. Ido not, therefore, propose 
to discuss it and proceed to examine’ ` the 
evidence. 1 find that seven witnesses were 
examined on behalf of the plaintiffs: and 
two for the defence. The : statements-in- 
chief of the plaintiffs’ witnesses show that 
they were examined to prove the relation- 
ship of the plaintiffs to Musammat Waziran— 
which was one of the issues inthe case, the 
other being whether she entered in'posses- 
sion of her husband’s estate in lien of-her 
dower. No question as to the custom set 
up for the defence was. put to the first 
three witnesses in cross-examtination. How- 
ever, three of the plaintiffs’ witnesses stated 
in cross-examination that a custom existed 
at variance with the Muhammadan Taw, 
But the said three witnesses, Niamat, Nanua 
and Salim, were not quite in accord: asto 
the custom. Niamat said that a - custom 
obtained among the Rajput Mussalmans under 
which a widow got alife-estate in her*hus- 
band’s entire property it case of his death: 
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without issue. But he went on tosay that 
the widow could give a share to the male 
collaterals of her husband if she liked to 
and if she did not, they got nothing. 
According to. Niamat the widow, it seems, 
would..get an absolute.estate. Nanua, after 
deposing. in cross-examination to a vague 
custom, admitted that the widow and the 
male collaterals got their shares whatever 
they were, According to this statement of 
Nanua ordinary Muhammadan Law is observ- 
ed, Salim. stated that a widow succeeds 
to her husband’s entire property. for life 
‘in case of his death without issue and after 
her death :the husband's heirs get it. But 
as to Musammat Waziran he said thatshe 
got - possession “waisahi,” that is, casually. 
Of, the two defence witnesses Sada Ram is 
a ‘Hindu. . He said that a widow in Majua’s 
family succeeded to a life-astate. But in 
case of Majua he said that Majua when 
dying. settled the succession by directing 
that after his death his wife Musammat 
Waziran was to take the whole property 
for life and after her death his heirs. 
“ Had the custom set up for the defence 
obtained in the family of Majua, where 
was the occasion for Majua to make an 
oral Will? -Jahangira deposed to the custom 
alleged.: for the defence and in the same 
breath said that Musammat Waziran gat 
her .husband’s property in lien of her 
dower. The two statements are obviously 
inconsistent. It is impossible on this 
evidence to hold that a certain and uniform 
custom is -proved by which in the family of 
Majua or among the Mussalman Rajputs a 
widow: ofa childless person takes a life- 
estate in the property of her deceased 
husband, Moreover it does not appear from 
the. evidence how is the heir of the last 
male owner to be traced, whether under the 
Hindu .or . the . Muhammadan Law. The 
written. statement of the defendant-appel- 
lant’ is also. silent on the point. No instance 


of the observance cf the alleged custom has’ 


been. given; indeed on the- contrary 
two instances against it have been men- 
tioned in.the evidence for the defence. The 
two instances are of Gumani and Fakhruddin. 
Gumani’s widow is: said to have entered on 
possession of her husband’s property in lien 
of her dower and after the . death of 
Fakhruddin’s widow her heirs and not her 
husband’s got thee property. T, therefore, 
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agree with my learned colleague that the . 


evidence in the case has not made ont the 


very vague and uncertain allegation as to ' 


custom contained in the twelfth paragraph 
of the defendant’s written statement. 

Wars, J.—I agree with some hesitation 
that this appeal must be dismissed on the 
ground contained in the judgment of the 


s 


District Judge that the evidence in this - 


case is, not sniflicient to establish the 
existence of the custom asa fact. Speaking 
for myself, I 
adopt and do prefer the judgment 
the learned Additional Subdrdinate Judge; 
so much .depends upon how the case is 
brought and the way the evidence is 


given. There was a great deal of evidence: 


which if accepted alone undoubtedly was 
sufficient. Jt satisfied the Subordinate 
Judge and Lam inclined to think that on 


should have preferred to . 
of: 


+ 


a 


the whole he was in the best position to - 


decide what was after all a question of.. 


degree, namely, sufficiency in a parti- 
cular locality or a particular community, 
What is sufficient for’ a particular com- 
munity might obviously be 
for @ large province. I suspect from the 
evidence in this case that this custom 
does exist and will eventually be establish. 
ed. The history 


in almost every case that of a 


struggle 
on the part of a community to 


find a 


legal recognition for something they hava. 


unconsciously recognized and acted upon 
themselves and of an. indisposition on the 
other hand by the Courts to open the 
door to, what I may call, new matter, 
But as the world and the community is 
progressive so is the law, ahd the whole 
‘history of judicial interpretation in cases 
of custom shows that eventually -by the 
weight of facts Courts have been led to 
open the door and to give the recognition 


which the community seeks. It is for 
that reason, if for ro other, that I wel- 
come the decision of the Privy Couneil 
that this is a question of fact. In my 


opinion the Privy Council decided that in 
the case of Abraham v. Abraham (8) in 
1863 and any attempt to exclude’ eyi: 
dence upon the point, whether due 


(3) 9 M.T. A. 195; 1 W. R. (P. C.) 1; 1 Suth. P, Q, 
J. 601; 2 Sar. P. C, J, 10; 19 B. R. 716. 


of customs ‘ established -. 
step by step and recognized by law isi- 


to a- 
. decision of this or that Full Bench Court 


‘insufficient: -- 
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. is to my mind inconsistent with the old 
ruling of the Privy Council. I am rather 
confirmed in that view by the fact that 
the: parties themselves in this case in the 
Courts below never regarded it as anything 
else than a question of fact from first to 
last. As the question has been ‘strenuously 
argued, I- want to say one word about section 
37: of the Bengal, North-Western Provinces 
and. Assam Civil Courts Act. To my 
mind. that section means that the Muham- 
madans are governed by the Muham- 
madan Law and the Hindus by -the 
Hindu ` Law, and that neither of 
them against their will should be sub- 
jected to the law-..of the other,- or to 
the English, or any other law. I do 
not. think that the section applies to a 
dispute between Muhammadans themselves 
or ‘on the other hand to a dispute between 
Hindus themselves; where for example, as 
in. this case, a point is raised by a 
“Muhammadan himself that he, if it can 
be- proved in fact, should be allowed by 
the. law to apply to himself an 
exception to the general Muhammadan Law 
which would otherwise be applicable to him, 
I read the section to mean that the Mu- 
hammadan Law is not to be applied to a 
Hindu against his will, but that a man is 
free to adopt for himself any special custom 
which he pleases. 


By tae Court.—The appeal will stand 
dismissed with costs including fees on the 
higher scale. 

Appeal dismissed, 


gy - 
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- LOWER BURMA CHIEF COURT. 
, SPECIAL SECOND Orvit APPEAL NO, 855 
p l or 1914. 
January 17, 1916. 
: Presi —Mr. Justice Maung Kin. 
MAUNG PYA GYI—Darenpant—APpreLiant 
versus 
MAUNG PO KA—Puatntirs— 


RESPONDENT. 

Buddhist Law, Burmese~—Divorce—Adultery—Pre. 
sumption. 

According to Burmese Buddhist Law if a wife 
commits adultery, the husband is entitled to discard 
her and send her awđy with only the clothes on her 
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- wife by the husband on the ground. 
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body; so if it is proposed to abandon her for adultery 
and she agrees to it and the terms of it and leaves 
the conjugal home, there is a divorce from the time 
she leaves him and her decree-holder can no 
longer attach, in execution of a decree against her, 
property in her husband’s possession, alleging that 
the wife is entitled toa share in it. [p. 118, col. 2; 


~ p. 119, col. 1.] 


A Court may presume adultery where it is satisfied 


that a guilty attachment subsisted between the 
parties and that opportunities occurred when a 
guilty intercourse might with ordinary facilities hava 
taken place. [p. 119, col. 1.] 

Allen v. Allen and Bell, (1894) P. 248; 68 `L. J. P. 
120; 6 R. 597; 70 L. T. 783; 42 W. R- 549; Loveden v, 
Loveden, 2 Hagg. Cons, 1 at p. 2, referred to. 

Mr. Ko Ko Gyi, for the Appellant, 

Mr. Halkar, for the Respondent. 

JUDGMENT.—The only question is whe- 
ther, at the time of the attachment of the 
property in sult in execution of a decree 


against Ma Kyay U, there .had been a. 


divorce between her and Maung Po Ka, the 
plaintiff, and whether as a result thereof the 
plaintiff had become the sole owner of tho 


property which before the divorce was the : 


joint property of the two. 

The evidence shows clearly that Po Ka 
had, for sometime, been suspecting his wife 
of somiaitting adultery with one Aung Saw. 
One day he caught them being alone ina ya 
and charged her with having committed 
adultery. She denied the act of adaltery but 


afterwards gave in, allowed her husband to. . 


abandon: her without giving her even a two- 
anna worth of property and left the conjugal 
home with clothes she was wearing. 

It has beeu contended that there was no 
evidence of adultery and none has been 
But the question is 


whether there was a divorce or, to put. 
more particularly, an abandonment of the. 


adultery, to which abandonment the wife had 
assented, but not whether there was any 
ease for it. 


of . 


‘The Burmese Buddhist Law which governs ° 


this case is clear that if a wife commits 
adultery, the husband is entitled to discard 
her and send her away. with only the clothes. 
on her body. So if it is proposed to abandon 


her for adultery and she agrees to it and the | 
terms of it and leaves the conjugal home, : 


t 


4 


there is, in my opinion, a divorce from the~' 


time she leaves it. 
There is absolutely no doubt on the evi- 


dence that Po Ka passed his sentence of . 


banishment upon Ma Kyay U and that she * 


4 
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assented to it by going away leaving bêhind 


everything. It must, therefore, be held that 
there was a divorce from the time the woman 
was discarded. That was long before the 
attachment. She had, therefore, no interest 
in.the property when it was attached. 

Even if it was necessary to decide whe- 


ther thére was adultery, the result would be — 


the same. . 

It is not necessary to prove the direct fact 
of adultery. In almost every case, the fact 
must be a matter of inference as a ‘necessary 
conclusion. [See Allen y. Allen and Bell (1) 
approving Loveden v. Loveden(2) |. And it has 
been held that the Court may presume adultery 
when it is satisied that a guilty attach- 
ment subsisted between the parties and 
that opportunities occurred when a guilty 


intercourse might, with ordinary facilities, 


have taken place. 

In this case, besides the evidence of the hus- 
band who anight the wife alone with another 
man in a most compromising place, we have 
also the evidence of Maung Shwe Zet, a man 
of 51 years, who also saw her alone with the 
same man ina ya. We also have reliable evi- 
dence that she made no complaint as regards 
the treatment she received at the hands of 
the husband. The evidence is sufficient to 
prove that there was a guilty attachment 
between the woman and Aung Saw and they 
had opportunities of committing adultery 
with much facility. To a Barman the 
inference would be that the two had com- 
mitted adultery. 

For the above reasons, the appeal must be 
dismissed and it is dismissed accordingly 
with costs. 


Appeal dismissed. 
(1) (1894) P. 248; 63 L. J. P. 120; 6 R. 597; 70 L. 
T.1788; 42 W. R. 549, 

(2) 2 Hagg. Cons. Rep. 1 at p. 2. 
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ALLAHABAD HIGH, COURT. 
SAGOND Orviz Appear No. 1379 oF 1914, 
January 31, 1916. 
Present: — Sir Henry Richards, Kr., Chief ` 
Justice, and Mr. Justice Rafique, an 
GANGA SINGH— DEFENDANT —ÅPPELLANI 
versus f 
RAM SARUP AND ANOTHER—~PLAINTIFFS— 
RESPONDENTS, 
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Agra Tenancy Act (II of 1901), s. 164--Suit ' 


for profits—Sir and khudkasht held by co-sharers, if 
to be taken into account—Lambardar, position of. 

In a suit for profits under section 164 of the 
Tenancy Act, the sir and khudkasht held by the. 
‘co-sharers, should be taken into accountin estimating | 
what is dne to them. [p,12i, col. 1] 

Biskambhar Nath vy. Bhola, 12 Ind. Cas. 920; 8 A. 


L. J. 1245; 34 A. 98, discussed. 


Gulzari Mal v. Jai Rain, 14 Ind. Oas. 178; 12 A.L. J, 
606; 36 A. 441, referred to. 
The position ofa lambardar disoussed. [p. 120, 


cols. 1 &:2.] 


Second appeal from the decision of the 
Additional Judge, Cawnpore, dated the lst 
July 1914, 

Mr. G. W. Dillon, for the Appellant. 1» 

Mr. Gulzari Lal, for the Respondents. | 

JUDGMENT. — This appeal arisesoutof a 


suit brought by the plaintiffs who are.ico- 


2 


| 
3 


w 


sharers against the defendant (who is the., 
lambardar) for profits. Inthe events which - 


have happened the only point which we are 


called upon to decide is ,whether the lower 


Appellate Court .was correct in directing 


. that in estimating what was due to the ' 


plaintiffs the sir and :khudkasht held “ by 


$ 
= 


2 


t 


-the other co-sharers should be taken into ` 
.account. The lower Appellate Court held. 


that it should. The defendant contends 


* 
#4 
+ 


that it should not. Ifthe sir and khudkasht - 


should be left out of consideration the de- 


the other. hand, it shonld be taken into 
consideration the appeal should be dismissed. 


i 


‘fendant’s appeal should be. allowed. If, on ; 


‘The appellant’s contention is that having : 


regard to the ruling in Bishambhar Nath . 


\Bhola (1) the Court below was wrong in | 


directing that the sir and khudkasht should 


be taken into account. In that case it- 


“was held that a lambardar could not bring 


a suit to recover profits due to him and 
other co-sharers from some of the co-sharers 


“who held str and khudkasht in excess of, 


their proper shares. The argument is that . 
. inasmuch as the lambardar could not sue : 
for the profits of str and khudkasht he cannot , 


(1) 12 Ind. Cas. 920; 8 A. L. J. 1245; 34 A. 98, 
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be made liable, and it is sought to extend 
this doctrine si1ll further by getting the 
Court to hold that in a suit under section 
164 sir and khudkasht must be totally 
disregarded. To illustrate the question 
under consideration we will supposea case. 
A the lambardar has in his 
Rs. 1,0G0 representing rents which he has 
collected. He is sued by B, who holds a 
two-anna,,share, in the mahal, for Rs. 125, 
out of the. Rs. 1,000. The lambardar 
admits that he has the Rs. 1,000, and ad- 
` mits,;.thut the plaintiff has a two-anna 
share in ibe mahal, but. says that- the 
plaintiff. holds sir. and khudkasht in excess 
of the other co-sharers and that he objects 
to pay the plaintiff his proportionate share 
in, the, Rs.. 1,000, without taking into 
consideration the str and khudkasht. which 
he! holds, . According to the contention 
of the appellant on. the authority of Bi- 
shambhar Nath y. Bhola (1), the lambardar 
would haye no answer and would be obliged 
to pay the’ plaintiff the whole Rs. 125. 
Jt ‘is not quite clear-that such an inequit- 
able.:result really follows-from ihe decision 
of Bishambhar Nath v. Bhola (1). The case 
was- considered in the.case of Gulzari Mal v. 


Jat'Ram (2). Tke argument in Bishambar’ 


Nath- v. Bhola (1) and the ground upon which 
the. judgment -prcceeded was that the 
lambarday . was not the agent for . the 
eo-sherers so as to enable him without 
joining: the other co-sharers to bring a 
suit. against a co-sharer in respect of 
the.. profits of sir ard khudkasht. The 
Court. heldthat he was not the agent for 
the .co-sharers. It seems to us that jf 
the -case of Bishambhar..Nailt v. Bhola (1) 
was rightly decided, it follows that the 
lambardar . could not even 
for’ rent without joining all.other co-sharers. 
There. is no special . section in the Ten- 
ancy -Act which provides for a suit by a 
lambarday..as .such against a tenant, and 
yet. we- know . ihat . ib is the regular 
practice. in lambardari villages that the 
lumbaiders sue. ihe tenants for rent, and 
that. it is frequently made a grourd for 
mahing-them liable upon ibe gress rental 
that .ikey have neglected to bring such 
sults, -I£ .the.lambaidar is tke agent cf 
the. cc-slarcrs to krirg a suit fcr rent, 


(2) 24 Ind, Cas: 148; 86 A. 441; 12 A. L, J. C06. 
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he seems to be equally their agent for 
the purpose of bringing a suit against co- 
sharers who hold s:r and kkudkasht in excess 
and who have refused to allow the sir — 
and khudkasht which they hold to be . 
taken into account. In the case of Gulzar? 
Mal v. Jai Ram (2) the learned Judges 
refer to the definition of “lambardar’ in 
the Land Revenue Act. “Lambardar’ in 
the Tenaney Act is declared to have the 
same meaning as in the Land Revenue 
Act. In the Land Revenue Act thè 
expression is defined to mean “a co-sharer 
of ‘a mahal appointed under this Act to 
represent all or any of the co-sharers in 
that mahal.’ . In the lambardari village: ° 
in these provinces the duties of th> 

lambardar are fairly well understood ard | 
Beyond all doubt he has the 
power of collecting rents. The following 
extract from a judgment of the Board of . 
Revenue in our judgment fairly describes 
the position of the lambardar in a lambar- 
dari village: ‘Speaking generally the 
lambardar is the manager of the common 
lands entitled to collect the rents, settle 
tenants, eject tenants, procure enhancement of 
rents, and dô all necessary acts relating 
to the management of the estates for the 
common benefit.” It is contended that the 
only remedy which the plaintiffs had in 
a suit like the present was a suit under 
section 165 against all the co-sharers for 


‘a settlement of accounts, and it is further - 


contended that sir and *thudkasht rights can 
never be satisfactorily taken into account 
except in such a suit where all the co-sharers 
are parties. It is to be noticed that 
section 165 does not specifically refer to 
a soit by the lambardar as such. No > 
doubt the lambarday is a co-sharer and 
would be entitled like any other co-sharer 
to bring a suit for settlement cf accounts. 
Section 165 dces not provide that all the 

must necessarily be parties 
suit, although, no doubt, in 
very many cases it would be con- 
venient that they were. The objection 
that may be made asto want of parties is 
met by this answer thatit is opento any 
party toa litigaticn ina proper case toask 
ihe Cemtioseddyartics. The Ccurt also can 
do this cf its own motion. It has a jurisdic. 
ticn which ‘the Court ought not to hesitate to 


to tke 


a 
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exercise in ʻa fit and proper dase. ` 
We think: ‘that the decision of the Court 
below was-correc6b and should ‘be aftirmed. 
We ‘accordingly dismiss 
costs. < 
š Appeal’ dismissed. 





LOWER BURMA CHIEF COURT. 
SPECIAL Seconp Crvi APPEAL No. 232 < 
oF 1915. 

March 1, 1916. 

Present:—Mr. Justice Maung Kin. 
MAUNG BO AND OTHERS—PLAINTIFES—- 
APPELLANTS 
VETSUS 


MAUNG TUN BYU AND ANOTHER— 


DEFENDANTS—— RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 55 (6) (b) 
—Notice—Charge—- Possession, delivery of, if creates 
charge. ° 

A ‘purchaser of immoveable properties in the 
posséssion of a third person purchases with notice ` 
of the title of such third person. [p. 121, col. 2.] 

If the possession to such’third persons ‘was given 
on the understanding that the vendors ‘were to 
give them a registered deod of sale for money ‘paid 
on their account before giving possession, the persons 
in possession would have “a charge ‘under section 
55 -(6)' (b) of the Transfer of Property Act for the 
7 paid and interest at 6 per cent. [p. 122, 
col, 1.]° 

Lalchand Motiram v. Lakshman Sahadu, 28 B. 466; 
6 Bom. L. R. 610, followed. 

A contract’ of sale followed by delivery of posses- 
sion does not, when there is no registered sale, 
create any interest in the property agreed to be 
sold and cannot, even if enforceable’ at date of suit 
or dectee,‘ be ‘pleaded in defence -to an ‘action’ df 
ejectmént by one having a legal title to recover. [p. 
122, col, 1.}- 

Kur ri Feerareddi v. Kurri Bapireddi, 29 M. 836; 16 
M. L. J. 395; YM. L. T. 158, réferted to‘and’ followed. 

Deliverý of possession does not, like part payment, ` 
create’ ‘a charge, interest -or 
property. [p. 122, ool, 2.] 

Immudipattam Thir ugnana Kondama Naik v. Peri iya 
Dorasami, 24 "M. 8775 5° 0. W.N. 217; 28 I. AS46 
(P.!C, ) teferred” to. 


Mr. ‘Palit; for the: Appéllants. = 

Mr:'Ginwalta; forthe -Respendénts. ` 

JUDGMENT. The 
sued-‘for'' possessioty `of tA piece ‘of land: ‘and ” 
for: miesne-profits: ` 

The ‘ éasé*-was" that they" purchased the 
land cfort-yalüablè consideration from Maung | 
Po Nyet and Ma Shwe Bwin by registered ' 
deed’ of ‘sale, Exhibit A, dated ‘the 3rd day ° 
of June! 1914: and that the defendants were 
in ‘wrongful! -‘possessiori' of the same." 


the appeal” with’ 


Judge was quite right. 
incoming from that. to a 


lien ‘in immoveable ' 
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The’ defendants denied that the plaintiffs 
were the owners of the land and stated 
that they had no knowledge of the plaintiffs’ 
alleged’ purchase from Po Nyein and Ma 
Shwe Bwin. They further alleged that, 
eveh if the plaintiffs did purchase the land, 
they did so fraudulently and collusively with 
‘their vendors, knowing fully well that before 
their purchase “Maung Po Nyein and Ma 
Shwe Bwin had delivered possession of the 
land to the defendants in consideration of 
their having paid off for “them their 
debts’ amounting to Rs. 3,857 on the under- 
standing that Po Nyein and Ma Shwe 
Bwin were to convey the land to them by 
a registered deed of sale, which they had 
not yet done. 

It was not seriously contended before me “ 


-that the purchase set up by the plaintiffs 


was not valid. Nor was there any good | 
reason for doing so. 

That the defendants were in possession of 
thé ‘land at the time of the plaintiffs’ 
purchase, there can be no doubt. I, there- 
fore, think that they must beheld to have 
‘had notice of the title, if any, under which 
the defendants had possession of the land. 
‘The learned Divisional Judge held that the ` 
plaintiffs, having notice that the appellants 


_ Claimed to have a title to the land, could 


and should, as every man of ordinary 
pradence would have done, have ascertained 
what the title was. Thus far the learned 
But he was in error 
conclusion as 
follows:— ~ 


“Iam, therefore, of opinion that they must 
be ‘held to have had notice of the agreement. 
* & I, therefore, allow the appeal 
‘and dismiss the plaintiffs’ suit with costs.” 
This was rather an abrupt conclusion. What 


‘should have been done next was to inquire 


into the question as to what title, if any, 
the "defendants had at the time of the 
plaintiffs’ purchase. That, I think, is obvious 


` plaintiffs- ote on the face of it when you say that the _ 


‘plaintiffs should, as every man of ordinary 
prudence would have done, have ascertained 
“what the title was, for you can only fix _ 
-him with notice of what 
ordinary prudence would have discovered 
upon enquiry: 

Now ‘let us ascertain what title or interest 
the defehdants had in the ‘property. If 


a man of — 
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they had paid off the debts of Po Nyein 
and Ma Shwe Bwin and in consequence 
they were put in possession on the under- 
standing that Po Nyetn and Ma Shwe 
Bwin were to give them a registered deed 
of sale, then they had, under section 55 (6) 
(b) of the Transfer of Property Act, a 
charge on the property for the amount paid 
as purchase-money plus interest at 6 per 
cent, per annum from the time of the con- 
tract of purchase; vide Lalchand Motiram v. 
Lakshman Sahadu (1) followed by Ormord, J., 
in Mau g Po Maung v. Maung Kaing(2). The 
Fuli Bench case of Kurri Veerareddt v. Kurri 
Bapireddi (8) of he Madras High Court, 
where it was held that a contract of 
sale followed by delivery of possession does 
not, when there is no registered sale, create 
any interest in the property agreed to be 
sold and cannot, even if enforceable 
at date ofesuit or decree, be pleadedin de- 
fence to an action for ejectment by one 
having a legal title to recover, is not 
against the view I have stated above. The 
following passage in Benson, J.’s judgment 
explains the ground of the decision of the 


í a 
Madras case:—- Now under section 54 of | 


the Transfer of Property Act a sale of 
immoyeable property of the value of 
Rs. 100 and upwards can be made only by a 
registered instrument, and the section express- 
ly enacts that a contract for sale does not, 
of itself, create any interest in, or charge 
on, such property.’ Itis argued, however, 
that the contract for sale, accompanied as 
it is in the present case by delivery of 
possession, that is bya part performance, 
does give the purchaser a lien on the 
property and such an interestas is sufficient 
to enable him to resist a suit in ejectment 
by the vendor. No doubt there is an 
observation of the Privy Council in the case 
of Inmaudipatiam Thirugnana Kondama Naik 
vy. Periya Dorasami (4) which lends support 
to this contention, but I do not think 
that it is more than an obiter dictum. 
There is nothing in the Transfer of Pro- 
perty Act to support the contention, and the 
fact that no lien on or interest in the 
property is given by the Act in such 


1) 28 B. 466; 6 Bom. L. R. 510. 

ts} 24 Ind. Cas. 57; 7 L. B. R. 262; 7 Bur. L. T. 86. 
(3) 29 M. 386; 16 M. L. J. 395; 1 M. L. T. 158. 

(4) 24M, 877; 5 O. W, N. 217; 281. A. 46 (P. C.). 
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a case, while a charge is expressly given by 
section 55 (6) (b) in the case of part 
performance by payment of the price, or a 
portion of the price, leads very clearly to the 
inference thatthe Legislature did not intend 
that delivery of possession should, like part 
payment, create a lien on, or an interest in, 
the property ” 

It follows from Benson, J.’s observation that 
if there was only a contract of sale followed 
by delivery of possession there would be no 
interest created thereby in favour of the 


purchaser, except his right to sue for 
specific performance within proper time 
limit. 


Now in the case before me, I find that 
it is impossible to hold that the debts have 
been -paid as alleged. They were 
‘Rs. 1,000 and Rs. 200 due respectively on a 
mortgage-bond and a promissory note in 
favour of U San Shun and his children, 
both debts carrying interest at Rs. 2 per cent, 


per mensem; a debt of Rs, 1,300 due to Ma 
Gun, mother of Po Nyein, on a promissory ` 


t 


“note; Rs. 600 odd due to Maung Kya Zan, and _ 


other small debts. 


Ma Shwe Bwin has sworn that she 
herself paid off the debts due to U San 
Shun by paying Rs. 1,550, the amount due 
for principal and interest, partly with the 
Rs. 1,330 which she borrowed from Ma Gun. 
The promissory note in favour of Ma Gun 
is on the record ard has not yet been 


cancelled and it is dated 10th decreasé of ` 


Tabaung 1274 B. E. The mortgage-bond and 
‘promissory note in favour of U San Shun 
are both dated 9th decrease of Tabaung 


1273 B. E. `ú. e, about one year and a. 
month before the date of the promissory ` 


note in favour of Ma Gun. The total 


amount due to U San Shun on or about . 


the date of Ma Gun’s promissory note would 
be about the amount paid off by Ma Shwe 
Bwin. So her statement that she paid off 
U San Shun partly with the money borrowed 
from Ma Gun is likely enough. Further, 
the Court will not be justified in holding 
that Ma Gun’s promissory note has been 


discharged as alleged, for; as Isaid before, _ 


it has not been cancelled in any way, and . 
she still owes _ 


Ma Shwe Bwin says that 
money on the pro-note. I think that there 
is some truth in Ma Shwe Bwin’s state- 
ment that the mortgage-hond and the 


? 
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promissory note in favour of San Shun were 


handed over to Ma Gun, because she had ` 


Jent Rs. 1,300 to enable her to pay off San 
Shun and that Ma Gun, being more friendly 


towards her son, Tun Byu, than to Ma Shwe . 
The : 
promissory note for Ks. 1,300 was also, as ; 
Shwe Bwin says, handed over to Tun Byu | 


Bwin, handed them over to Tun Byn. 


for the same reason. . 
. Regarding the debt due to Maung Kya 
Zan there is a bond on the record signed 


not only by Maung Po Nyesin but also by 


Ma Gun and her otber children; the prin- 
cipal amount is Rs. 500 and the interest is 
at Rs. 2-8-0 per cent. per mensem and the 
debt was paid off not by Po Nyein or 
his wife Ma Shwe Bwin, but ‘by -some of 
the other executants. Kya Zan’s statement 
that it was said that the payment was 
made really on behalf of Ma Shwe Bwin 
by Tun Byu cannot be given any serious 
consideration. 
it was paid on her behalf. 


It is not necessary to deal further with 


the small debts. 
I think the defendants have failed to prove 
that they had paid off the debts as alleged. 
The next question is whether there was 
a contract to sell the land to Tun Byu 
and his’ wife. What is alleged to have 


occurred was that there was a meeting at 


which Ma Shwe Bwin said to Tun Byu 
“Tun Byun, I am getting old, pay my debts 
-and take my land,’ to which Tun Byu 
agreed. There is hardly a contract of which 
the Court would decree specific performance. 
Even if there was such a contract the 
contract itself creates no interest in the 
land. The most the defendants could have 
claimed was a right to ask for specific 
performance of the contract. But no suit 
has yet been filed. The fast that they 
may have such a right is no defence to the 
present suit, as held in the Madras case 
cited above. 

Thus my view is that the plaintifs 
have had no notice of anything which would 
prevent them from obtaining the 
they sought by this suit. 

i The ex is allowed with costs. 
Appeal allowed. 
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Ma Shwe Bwin denies that . 


remedy. 
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ALLAHABAD HIGH - COURT. 
Seconp Civin APPEAL No. 1639 or 1914. | 
February 9, 1916. l 
Present: —Sir Henry Richards, KI. ‘Chief. 
Justice, and Mr. Justice Bahaue. 


RAM KISHORE AND oraeRs—PLarnnizrs— 


APPELLANTS 
VErSUS 


DERM ESHA Diinan PIRANG A. 


t 


| 


Hindu Law-—Joint family—Representation by some, i 
effect of—Bond in favour of three members of- joint 
family—Death of one—Suitby survivors, if maintainable. ` 


If the members of a joint family allow. some ofits 
members to represent them and one of the latter dies, 
the e continue K represent them, [p. 124, 
col, 1 

Where a bond was anti in favour of three 
members of a joint Hindu family and one of them 
died: 
` Held, that the survivors could maintain the snit. 
[p. 128, col. 2; p. 124, ool. 1.] 


Second appeal from a ne of the District 
Judge, Allahabad. . 

Mr. Sarat Chandra Chaudhri, 
Appellants. . 

Mr. Gokul Prasad (for Mr. Durga Charan 
Banerji), for the Respondent. 

JUDGMENT.—This appeal arises out of 
a suit on foot of a simple money-bond. The 
bond was.madein favour of three persons 
Ram Kishore and Sheo Chand (the plaintiffs) 
and one Ram Baran since deceased. The 
remaining two plaintiffs are the own brothers 
of Ram Baran. 


for thé 


that all the members of the joint Hindú 
family to which the plaintiffs belonged were 
not made plaintiffs. The lower Appellate 
Court considered that not having been made 


Both the Courts below haye ` 
' dismissed the plaintiffs’ suits upon the ground 


plaintiffs in the first instance, it was too late ` 


to add them when the case was before him 
because of limitation. The only question 
for decision is whether or not the view taken 


by the Courts on the question of parties was. 
The Court below has rightly con: © 


correct. 
sidered that the answer to the question 


depended upon whether or notthe present ' 


plaintiffs could have given a good discharge. 
It must be admitted that if Ram Baran had 


not died, the three persons in whose favour ` 
the bond was made could have sued upon it - 


without making any of the other members 
of the family plaintiffs. 
the Court below that the family was joint 


On the finding of ' 


and that the bond was joint family property, ` 


it would seem that the plaintiffs Nos. 1 and 2 
(that is, the survivors of the three in whose ` 


124 
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favour the bond was made) could have sued 
= alone. If the members of a joint family 
allow three members to represent them and 
one dies, the survivors continue to represent 
them. In the suit, however, the brothers 
of Rani Baran were most properly added as 
plaintiffs, being the only persons who could 
have set up the case that Ram Baran had a 
specific interest in the bond. Weallow the 
appeal,’ set ‘aside the decrees of both the 
Courts below and decree the plaintiffs’ claim 
with costs in all Courts. 


Appeal allowed. 


LOWER BURMA CHIEF COURT. 
Spectral Seconp Civit Appear No. 126 
or 1915. 

February 29, 1916. 
Present:— Mr. Justice Maung Kin. 
CHAN TAT THAI—P taintirr— 

APPELLANT 
; i VETEUS 

MA LAT AND ANOTHER— DREENDANTS 
RESPONDENTS. , 
Civil Procedure Code (Act V of 1908), O. XXT, r. 63 
~ Specific Relief Act (I, of 1877), s. 42— Declaratory 

suit after withdrawing attachment, if maintainable, 
Where an abtaching creditor withdraws tke 
attachment, though he cannot file a suit under Order 
XXI, rule 63, he can file a suit under section 42 of the 
Specific Relief Act for a declaration that the property 
sought to be attached belonged to his. judgment- 

debtor. 

Maung Shwe Tha v. Maung Tha Dun Aung, 1 Bur. L. 
T, 34; Societa Coloniale Italiana v. Shwe Le, 4 L. B, 
R. 252; 14 Bur. L. R. 135, referred to 

Mr. Rehman, for the Appellant. 
Mr. Wiltshire, for the Respondents. - 
JUDGMENT. —The plaintiff sued fora 


declaration that the. property . attached in | 
Civil’ Suit No. 8622 of 1912 of the Court | 
of Small Canses, Rangoon, was the property | 


of ‘his judgment-debtor, Ho Lam Seng, and 
was liable to attachment and sale in 
execution of his decree against the said 
judgment-debtor. . ; 


The ‘plaintiff had, of his own motion, 
withdrawn the attachment. 


That being the case, the Divisional , 


Court’ on appeal held that the suit was 
not maintainable, undér Order XXI, rule 
65. This it did, not by following the case 
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of Maung Shwe Tha v. Maung Tha Dun Aung : 


(1) where it was held that as the attachment 
was withdrawn by the attaching ereditor,.. 


section 263 
the Code of Civil Procedure. 
the suit 
section 283 of the old Code and the- 


learned Judge decided that such a suit did 
not lie. 


In that case 


f 


+ 


he had no'rigbt to institute a suit under : 
(now Order XXI, rule 63) of . 


was expressly brought under . 


The present suit was not brought under 


Order XXI, rule 93. 7 

It has been held in Societa Coloniale 
Italiana v. Shwe Le (2) that independently of 
section 283 of the old Code a decree-holder 


who has attached property as being , the, | 


right to do so has been disputed, may,sue. 


_ property of his judgment-debtor, and whose .. 


for a declaration that the property belonged à 


to his judgment-debtor. 5 

It was argued before me that the case last 
cited was in conflict with the case first cited. 
Ido not agree. The result of these two 
rulings is that although, under circumstances. 
such asth:se inthe present case, you, may 
not have the right to sue under Order XXI, 
rule 63, you stillhavea right to sue under 
the Specific Relief Act. 

The appeal is allowed with costs. 


t 


x 


` 


The Divisional Courtis directed tore- ` 


admit the appeal under its original number. 
and proceed with the appeal cn the other 
points raised. ; 
Appeal allowed, 
(1) 1 Bor. L. T. 34. 
\2) 4 L. B. R. 22; 14 Bur. L, R. 188, 


ALLAHABAD HIGH COURT. g 
FiRST ÅPPEAL FROM ORDER NO, 154 
or 1915, 
January 24, 1916. 
Present:— Mr. Justice Piggott and 
. Mr. Justice Walsh. f 
RAM HARAKH-—DEFENDANT—ÅPPELLANT 
VETSUS 
RAM LAL—Ftaintirr— RESPONDENT. 
Civil Procedure Code (Act V of 1908}, O. H, r. 2, 
applicability of—Partition—Joint jamily property 
situated in diferent jurisdiciions— Suit in one juris- 


. diction, if bars suit in another— Principle- Cause of 


action—“Omits to sue”, interpretation of. 


t 
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The plaintif, a member of a joint Hindu family, 
gued in Sultanpur for the partition of the family pro- 
perty situated in that district alleging that he had 

‘been dispossessed and paid an ad valore Court- 

‘fee on his claim. He compromised that suit and 
thereafter sued in Allahabad for partition of a house 
- belonging to the family situated there and paid a 
Court-fee of Rs. 10 only: 

Held, that the latter suit was not barred by the 
_ provisions of Order IT, rule 2, of the Civil Procedure 
. Code, 1908. [p. 125, col. 2; p. 126, col. 1.) 
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the present suit, and, having reversed the 
decision of the first Court on this point, 


“has remanded the case under Order XLI, 


‘Held, further, that the latter suit as brought was . 


not based on the same cause of action as was the 
former suit. [p. 126, col. 1.] 

Per Piggott, J.—In a suit for partition the plaintiff 

. must include the whole of the joint family property 
< whether in his possession, or in the possession of the 
. defendant, or in the possession of the parties jointly. 

“Tp. 125, col. 2) 

Per Walsh, J.—The word must in the rule with 
regard to what a plaintiff ought to include in a 
partition suit should strictly speaking be should, that 
is to say, the defendant can object if he chooses, but 
' the plaintiff’s cause of action is complete in itself if 
--he includes the matter within the jurisdiction of the 
. Court. [p. 126, col. 11. 

Order II, ‘rule 2, “of the Civil Procedure Code, 
1908, does not apply at all to a partition case. [p. 126, 

‘col 2, 

-` The words “omits to sue” in Order II, rule 2, of the 
Civil Procedure Code, 1908, involve intention. [p. 
126, col, 2,) 

i | Obiter dictum.—The cause of action for a suit is 
the sum total of the facts and circumstances which 


. œ plaintiff has to prove in order to entitle him to the 


: relief claimed. [p. 128 ,col. 1.] 
First anpeal from an order of the District 
. dudge, Allahabad. 
“Mr. Nawal Kishore, for the Appellant. 
“Mr, Karhatya Lal, for the Respondent. 
JUDGMENT. 

Pıcaorrt, J.—This is an appeal by one of 
the defendants in a suit for partition. 
According to the plaint the parties owned 
property in the: Saltanpur District and 

‘also a house in the city of Allahabad. 


‘There was a suit relating to the partition © 


of the Sultanpur property which was settled 
by a compromise. The present suit was 
brought after the decree had been passed 
by the Court at Sultanpur. One of 
the defences taken was that the present 
suit was barred by the provisions of 
Order II, rule 2, of the Code of Civil 
Procedure, because the plaintiff had neglect- 
ed to include this house in the property 
in respect of which he sued in the Court 
at Saltanpur. The Court of first instance 
accepted this pleaand dismissed the present 
suit on this ground alone. The learned Dis- 
trict Judge on appeal has held that the 
provisions of Order II, rule 2, do not bar 


~ 


‘Judges of the Calcutta High 


“In the Sultanpur case he alleged his 


rule 23, of the Code of Civil Procedure for 
decision on the merits. The appeal before us 
is against this order of remand. It is un- 
doubtedly the general principle that the 
plaintiff in a suit for partition must include 
the whole of the joint family property whe- 
ther in his possession, or in the possession of 
the defendant, or in the possession of the 
parties jointly. At the same time 


it is clear that the Courts have felt con- 


siderable difficulties about applying strictly 
the provisions of Oxder II, rule 2, of the 
Code of Civil Procedure to different 
descriptions of suits for partition. I am 
content to refer to the case of Mansa- 
ram Chakravarti v. Ganesh Chakravarti (1) 
in which numerous arthorities on the 
subject are discussed. I dé not overlook 
the fact that the suit in that case was as 
between tenants-in-common, and not as 
between the -members of a joint Hindu 
family, but the suit was one for partition, 
and many of the authorities discussed are 
cases in which the parties were members 
of a joint Hindu family. More particularly 
is to be noticed that the case of Ukha v. 
Daga (2), which is the principal authority 
in favcur of the defendant-appellant, has 
expressly been dissented from by the learned 
Court. On 
the facts of the present case I am of 
opinion that the provisions of Order IT, 
rule 2, are not applicable. To begin with, 
it is open to question whether the Sultanpur 
Court could have entertained the present 
suit. The plaintiff in the present case 
alleges .that the house in Allahabad is 
joint family property, still undivided and 
still in the possession of the parties. He 
sues strictly for partition, that is to say, in 
order to have his joint possession of an 
undivided and unascertained share converted 
into the separate possession of a specified 
portion of the house, limited by metes 
and bounds; he has accordingly stamped 
the plaint with a Court-fee of Rs. 10 only, 
as a suit for partition pure and simple. 
dis- 


possession by the defendants and sued for 


(1) 16 Ind. Cas. 389; 17 C. W. N. 621, 
(2) 7B. 182, e 


and that. deed-of gift was 
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" pecovery of possession, stamping his plaint 
“with an ‘ad valorem Court-fee. In the pre- 


*” sent case, moreover, the defendants have 


Se 


set up against the plaintiff a deed of gift 
which the plaintiff is seeking to set aside, 
registered in 


~ Allahabad: A suit for a mere declaration 
“as to the invalidity of that deed of gift 
. would certainly not have been maintain- 


‘ able be 
. Mayne’s Hindu Law 


before the Court at Sultanpur. In 
at page 688, in 


`, paragraph 493, of the eighth edition, it is 
_ laid down in BN, terms that, if different 
| portions of the property of a soit family lie 


` in different ‘jurisdictions, 


property is subject. 


suits may be 
brought in the, different Courts to which the 
Various authorities are 


_ quoted for this proposition, the oldest being 


_ that of Subba Rau v. liama Rau (3). 


The 


“more recent gases there referred to show 
that ‘the principle was affirmed in cases 


where one of the two Courts concerned would 


“mot have had jurisdiction to entertain the 
` whole claim. If seems to me, however, in 
` the present case, having regard to the form 
“in which the two plaints were drafted, the 
` Sultanpur Court would not have jurisdiction 


to entertain the present suit. Apart from 


“this Lam clearly of opinion that the present 
suit as brought is not based on the same 
. canse of action as was the suit filed in the 


Sultanpur District. The cause of action for a 


“ suit is the sum total of the facts and circum- 


stances which the plaintiff has to prove in 


‘ order to entitle him to the relief claimed. 
` In the present case his cause of action appears 


_Sultanpur. 


; to be distinct from that alleged by him at 
He says that he has never been 
dispossessed in respect of the house now in 
suit, and that may have been his reason for 
‘not including it in the specification of the 
joint family property appended to the plaint 
filed at Sultanpur. For these reasons I think 
the learned Judge was right and I would 
dismiss this appeal with costs. 

Warsa, J.—I wish to add a few words. 
I agree with everything my learned brother 
has said, except that I think that the word 
must with regard to what a plaintiff ought 
‘to include in a partition suit should strictly 
speaking be should, that is to say, the defend- 
ant can object if he chooses, but the plaint- 
iff's cause of action is complete in itself if 


(3) 3 M. H.C. R, 376, ° 
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? 


he includes the matter within the jurisdic- 
tion .of the Court. This method, namely, 


by objection to be raised by.the defendant, 


of getting over the difficulty was recognised 
by the learned Judges of the Calcutta “High 
Court in their clear judgment in the case of 
Mansaram Ohakravarti v. Ganesh Chakravarte 
(1), to which my learned brother has 
already referred and which in my opi- 
nion, read with the decision in Subba 
Rau v. Rama Rau (3), is decisive of this 
question. I want to add one word about 
Order II, rule 2, of the Code of Civil Proce- 
dure, which was-the really substantial point 
taken in the first Cour t,accepted by the Munsif, 
overruled by the District Judge, and argued 
before us. [agree with the judgment of the 
District Judge. I do not think that Order 
II, rule 2, applies toa partition case at all. 
I think that “omits to sne” involves inten- 
tion. li is ejusdem generis with - intentional 
relinquishment. Clause (2) must be read with 
clause (1). Clause (1) enables a plaintiff to re- 
linquish. Clause (2) points out the two ways 
in which he may relinquish, He may omit 
or he -may expressly abandon. It is a pity 
that the expression “intentionally omit” does 
not appear in the rule; but I think that is its 
meaning. I am fortified in this opinion by 
two things. I should have hesitated to express 
it if I had not found confirmation of if in the 
Bombay case where they treated the omis- 
sion as intentional. Moreover, a decision of 
the Privy Council has negatived the argument 
on behalf of the appellant, namely, that the 
omission to sue may be an accidental omission 
or, in the language used by the learned Vakil 
for the appellant, an afterthought. The Privy 
Council has expressed the opinion that a right 
which a litigant possesses without knowing it 
does not come within the rule cited because 
itis not “a portion of his claim” and adopt- 
ing that view it follows thatif a plaintiff has 
accidentally omitted in a partition suit to 
include undivided property of which he had 
no knowledge he is not barred. I agree with 
my learned brother’s order dismissing the 
appeal with costs. 

By THE Court.—The appeal is dismissed 
with costs. 

Appeal dismissed, 


= 
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CHAN THA V, MI MAI PYU. ; 
LOWER BURMA CHIEF COURT. 
"SPECIAL Seconp CIVIL APPEAL No. 331 . 

. oF 1914, 
February 29, 1916. 


' Present:—Mr. Justice Maung Kin. 
[CHAN THA AND ANOTHER —PLAINTIFFS— ` 


APPELLANTS . 

x RBCTsits 
MI MAI PY Dien a. 
Buddhist Law, Burmese — Inheritance — Gr and- 


. children, shares of —Childr ‘en of same parents, share of. ` 


If the orasa.son or daughter predeceases his or her 


_ parents, his or her eldest son or his or her children , 


together receive the same share at the death of their 
grand parents as their youngest ancele or aunt. Tp. 


- 127, col. 2.) Sh. SF 


The children of the same parenta chars. the aad 


received by them together, equally. - [p. 128, col. 1.] 


Po Sein v. Po Min, 3 L. B. R. 45 at p. 46; "Ma Kyi 


- Kyiv. Ma Thein, 3 Ti. B. B.8, referred to and followed. 


ha 


Mr. J: E. Lambert, for the Appellants. 
Mr. Ba Dun, for the Respondent. ` l 
JUDGMENT. —The three pieces of land 


5 


- in question in this case are alleged to form 
: the estate of Kouk Ra and Mi Nyo Wan, 
“ both deceased. They left a son of their 
- own, Beloo,- by name, and the lst plaintiff 
- alleges that he was their son by adoption. 


- He states in paragraphs2 and 3 


of his 
plaint that Beloo is the elder son and that 


‘ he’ (Beloo) predeceased Kouk Ra and Mi 
"Nyo Wan, leaving him surviving Phu- Tha 


q’ . 


Aung the 2nd plaintiff and Mi Kauk Phet 
who is said to be stilla baby. First plaint- 
iff claims that the two children of Beloo 


‘ are -entitled to one-fourth of what would 


- have been their father’s 


share, had he 
survived his parents and that he is entitl- 


‘ ed to the rest of the estate. 


The defence is that the lst plaintiff. re- 
ceived Rs. 20 from Kouk Ra and Mi Nyo 


“Wan in full satisfaction of whatever claim 
. he might have had by. way of inheritance. 


- and Mi Ma Ye. 


The defence further states that, as regards 
one of. the said three pieces of land, the 


defendant's’ mother had had it given to her - 


20 years before the suit by Mi Nyo Wan 
The 2nd plaintiff being 
a minor sues by his guardian (should be 
next friend), the Ist plaintiff, and the de- 
fence objected that the Ist plaintiff should 
not be allowed on the record as guardian 
of the 2nd plaintiff. 

The findings .of the Court of first in- 
stance are (1) that the gift alleged by 
the defence, was not valid; (2) that there 


aur on™ 


‘or his or her children together 


. their 


_with Beloo; see Ma Kyi Kyiv 


æ- = 
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is no “proof that the Ist plaintiff allowed 
` himself to be cut off with Rs. 20; and (3) 


that there was no objection AGA ‘as ‘to 


’ the guardianship of the 2nd plaintiff by the 
: first from the beginning. The 


Court then 


ké z 
says For these reasons I grant a decree 


` in favour of the plaintiff with costs”, but 
~ does not say 


what decree. The decree 
‘passed orders that plaintiff shall get the 


- lands from the defendants as prayed for. 


The ‘findings of the District Court’ on 
appeal are .(1) that the Ist plaintiff was 


“not ‘an adopted son’ of Kouk Ra and Mi 


Nyo Wan, and (2) that, he should not have 
heen. allowed to represent the 2nd plaintiff, 
followed by -a dismissal of the suit. 

This appeal is by both plaintiffs. 

At the hearing the learned Counsel for 
the defence said that he could not support 
the ground of the District Judge’s decision, 
though he would support the decision itself 
in part. He argued that one of the proper- 
ties should be held to be outside the es- 
tate, as it had been given to Mi Mai Pyu 
by Mi Nyo Wan and her sister, 

I think the evidence on the point is very 
meagre and I find it impossible to accept 
the contention of the defence. 

“ The only question I have now to decide ig 
as to the shares of the heirs to the estate. 

In Po Sein y..Po Min (1), White, C. J., 
lays down the' law in these words: — ‘The 


rules as to the shares of grandchildren in - 


the estate of their grandparents, when 
their 6wn parents have died before reach- 
ing the inheritance, are contained in sections 


162, 163 and 164 of Volume I of the 
Digest of the Buddhist Law. There is an 
unusual unanimity in the texts. If the 


predeceases his 
or her eldest son, 
receive 
the same share as their youngest uncle or 
aunt.” In the present case Beloo was 
the orasa. His two children will, therefore, 
together receive a share equal to that of 
uncle, the Ist plaintiff. The latter's 
share “would be one-half, if he had to share 
Ma Thein 
The children of Beloo will together 


or daughter 
his 


orasa son 
or her parents, 


(2). 


. get one-half. 


The neat question is how should that 


. one-half be divided amongst them. On thg 


(1) 3L. B. R. 45 at p. 46. 
(2) 3 L. B. R. 8. 
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authority of Ma Kyi Kyi v. Ma Thein (2) 


. I think they being children of the same 


- r 


the estate of Kauk 
consists of the three pieces of land mentioned | 


' parents they should share it equally. 


There will be a decree declaring (1). that 
Ra and Mi Nyo Wan 


“in the plaint; (2) that the lst plaintiff is 


” 


entitled to one half of the estate; (3) that the 


l ‘nd plaintiff is entitled to one-quarter of 
i the : same, and ordering that the defendant do 


_ give up possession to the plaintiffs of their 
` respective shares in tke said estate. 


Each party will bear his or her owu costs 


, in all the Courts. 


Decree modified. 


MADRAS HIGH COURT. 
Seconp Civiu Appears Nos. 610 ro 657 
oF 1914, 

December 20, 1915. 
Present: — Mr. Justice Sesbagiri Aiyar 
and Mr. Justice Phillips. 

JASTI GANIRAJU, minor, BY HIS FATHER 
AND GUARDIAN JASTI RAMAYYA 
AND OTHERS—DEFENDANTS— 

' ss APPELLANTS 
CENSUS a. 
Sri DAMERA NARASIMHA APPARA- 
| YANIM GARU —Puraintisy— 


RESPONDENT. 
Madras High Court Rules of Practice, r. 33, cl. (c)- 
Appeals heard together-~- Proper fees— Practice, 
‘ Where a number of appeals are heard together 
involving the same point of law and not requiring 
separate argument, the proper course is not to allow 


` one rupee for each appeal, but to fix rupees twenty 


. tions against the decrees of the 
‘Court of Godavari at Rajahmundry, in Appeal 
Suits Nos. 26 to 73 of 1913, preferred against 


for each of the first three appeals under rule 33, 


- clause (c), of the Rules of the Madras High Court, 
. Appellate Side, and as regards other appeals to pass 


an order that parties shall ‘bear their own costs. 
Grieb’s case, In re Metropolitan Coal Consumers’ As- 


- sociation, 45 Ch. D. 606 at p. 610; 59 L. J. Ch. 532; 62 


L. T. 561; 38 W; R. 462, followed, 
Second appeals with memoranda of objec- 
‘District 


those of the Court of the Revenue Divi- 
sional Officer of Rajahmundry, in Summary 


_ Suits Nos. 106, 108 to 152, 154 and 155 


of 1911, e 
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Mr. B. Narasimha Row, for the. Appel- 
lants, 

Mr. T. Prakasam, for the Respondent. 

JUDGMENT. 
JUDGMENT IN THE SECOND APPRALS. 

The plea . of the appellant in, the Court 
below was that he did not sign the muchilika 
for Fasli 1318, on which the suit is brought. 
It is found. by the District Judge that the 
defendant executed a muchilika in. Fasli 


“1317 at tbe rate claimed in the plaint and ` 
that 


in the subsequent fasit a ‘similar 
muchilika was executed by him. : The defend- 
ant did not raise the question, of want of 
consideration for the contract he entered into 
in Fast 1318. It is, therefore, unnecessary to 
decide in these appeals whether there was 


_ valid consideration for the muchilika or not. 


We must dismiss these second appeals with 
costs. 
JUDGMENT IN THE MEMORANDA or OBJECTIONS, 
The lower Appellate Court is wrong in 
fixing the Vakil’s fee in each of the appeals 
at one rupee. Rule 33, clause (v), of the 
Rules of the High Court, Appellate. Side, 
fixes the. minimum Vakul’s fee in each appeal 
at Rs. 20. Consequently the lower Appel- 


late Court had no power, if it gave costs in 


each case, toreduce that fee. The proper 
course to be followed in cases where a num- - 
ber of appeals are heard together involving 


_ the . same point .of law and not, requiring 


separate, argument is pointed out .by the 
in Grieb’s ease, In re 
Assoctation (1). 
In accordance with the. suggestion contained 
in that judgment, in modification of the decree 
of the Court below, we direct that in the first 
three appeals the appellant (plaintiff) be 
granted costs at the usual rate prescribed in 
rule 33. Inthe other appeals each party will 
bear his own costs. We make no order as to 
costs on the memoranda of objections, 


Appeal dismissed; 
Memoranda of Objections allowed. 


i 45 Ch. D. 606 at p. 610; 59 L. J. Ch. 582; 62 
L. 1.1561; 38 W. R. 462. 
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LOWER BURMA CHIEF COURT. 
Seconp CIVIL Appear No. 128 or 1915. 
February 14, 1916. 

Present: —Mr. Justice Maung Kin. 

- MAUNG SHWE KHO——Derenpant 
—-A PPELLANT 
VEFSUS 


MA MY A—Puatntirr—ResponveEnt. 

Buddhist Law, Burmese Kanwin and payin property 
—Gift—-Tranesfer of Property Act (1V of 1882), s. 123. 

Kanwin property is the property given by the 
bridegroom to the bride at the time of marriage for 
the joint purpose of the married pair. Such a gift, 
if not in writing and registered as required by section 
123 of the Transfer of Property Act, is not valid: and 
if there be a mutual divorce the property will revert 
tothe husband. | 

Ma E Nyun v. Maung Tok Pyu, U. B. R. (1897— 
1901) If, 39, referred to and partiy followed. 


. Maung Po Thit, for the Appellant. 

Mr. D. N. Palit, for the Respondent. 

JUDGMENT.—The plaintiff Ma Mya sued 
for a half of the land in suit. 

It appears that she married the defendant 
Maung Shwe Khoabont 3 years before the suit, 
both being ezndaunggyis atthe time. She alleg- 
ed that the land in suit was among other 
property brought by the defendant to the 
marriage and given to her as kanwin property 
and that thereafter the parties lived and 
cohabited as husband and wife. Sub- 
sequently for reasons stated in the plaint, 
which if is not necessary to reproduce 
here, there was a mutual divorce between them 
but no division of property was then made. 
The plaintiff now claims a half of the land 
in suit. 


The defendant’s case is that the property 
was his payin and that he never gave it as 
kanwin, 

Both the lower Courts have found that the 
property was given as kanwin, 


In this appeal, this Court is asked to decide 
whether the gift was valid, in view of the 
fact that the transaction was alleged to have 
taken place at the marriage which was 
solemnized three years before the suit,. a 
long time after certain sections of the Transfer 
of Property Act had come into operation. 

In Ma E Nyun v. Mung Tok Pyu (1) hanwin 
1s defined as property given by the bride- 
groom to the bride at the time of marriage 
for the joint purposes of the married pair. 
This definition’ is quite in aecord with the 


(1) U. B. R. (1897—1901) Il, 39, . 
. 9 . 
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ideas of the Burmese on the subject, In the 
case above eited the gift was alleged to 
have been made by a document which ought 
‘to have been but was not registered, and the 
Judicial Commissioner held that there was 
no admissible evidence of the gift. In the 
present case section 123 of the Transfer of 
Property Act must beapplied and the gift, 
not being made by a registered document in 
accordance with the section, must be held to 
be void. Thus the property still remains 
payin and there being a mutual divorce with 
no fault on either side, it must go to the 
husband. ô 

I must not be understood as approving 
the ruling above cited in its entirety; I bave 
followed it only in part. As a fact, the 
learned Judge, who gave it, donbted it, as 
Chief Judge of this Court, as to the division 
of property; see Ma San Shwe v. Vulliappa 
Chetty (2). 

The appeal is allowed and the suit dismiss- 
ed with costs throughout. 


Appeal allowed. 
(2) 10 Bur. L, R. 49. 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Decgees Nos, 1495, 
11656 AND 1657 or 1913. 

February 28, 1916. 
Present:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Richardson. 

HON'BLE Nawab SALIMULLAH BAHA- 
DUR, K. C. I. E., G. C. I. E., AND OTHERS— 
PLAINTIFF3—-APPELLANTS IN ALL 

VETSUS 
In No. 1495 or 1913 
PROVAT CHANDRA SEN AND OTHERS—- 
DEFENDANTS— RESPONDENTS 
In Nos. 1656 anp 1657 or 1918 
- rimati GOBINDA RANI DASYA AND 


OTHERS——DEFENDANTS——RESPONDENTS, 

Partition — Lessees of shares in estate under leases 
purporting to be permanent, right of, to decree for parti- 
tion. 

Lessees of shares of an estate, who have been in 
joint possession with the owners of the other shares 
under leases which purport to be permanent leases 
granted to them under an arrangement sanctioned 
by the Court and whose rightis not challenged by 
the only person (a Hindn female; who has present 
interest as the holder of a Hindu woman’s estate . 
in those shares, are entitled to a decree for 
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SALIMULLAH BAHADUR v. PROVAT CHANDRA, 


partition of the estate as against the owners of the 
other shares, even though there is the possibility of 
the leases being set aside by the reversioners after 
the death of the female owner. [p. 132, col. 1] 


Appeals against the decrees of the District 
Judge, Tipperah, dated the 6th February 
1913, affirming a decision of the Subordinate 
Judge, lst Court, Tipperah, dated the 26th 
February 1912, 


FACTS of the case appear from the judg- 
ment. 


Mr. B. Chakravarty (with him Babu 
Surendra Nath Guha), for the Appellants.— 
The District Judge authorized the Adminis- 
trator toappoint Messrs. Garth and Weatherall 
as Managers and Trustees of the estate cf 
Mohini Mohan. If Mohini Moban had been 
alive he could have conferred this power 
on Messrs. Garth and Weatherall. Therefore 
the Administrator who represents the estate 
of Mohini Mohan fully had the like 
power. If there were no such law as 
laid down in section 90 of the Probate and 
Administration Act the Administrator would 
have full power to deal with the estate, 
Section 90 curtails this power so far as re- 
gards alienations only. 

The permanent leases granted to the plaint- 
iff by Messrs. Garth and Weatherall are not 
void but voidable. He referred to Shubhadra 
Dassya v. Chandra Kumar Nag (1), Eastern 
Mortgage and Agency Co. Lid. y. Rebati Kumar 
Ray (2). 


Assume that the transactions are voidable, 
the question iswho can avoid the transactions, 
The heirs of Mohini Mohan who are parties to 
the suit do-not oppose the partition nor 
question the plaintiffs’ title. 

The contesting defendants do not claim 
title throngh Mohan Mohini or hig heirs. 
They are merely co sharers whose interest 
will not be affected by the partition. Hence 
“they have no right to oppose the partition. 
He referred to Sundar v. Parbati (3), Bhag- 
wat Sahai v. Bipin Behary Mitter (4). 

Further, the contesting defendants have 


6 I. 186; 12 A. 61; 5 Sar. P. C. J. 448. 

Ind Cas. 549; 87 I. ‘A. 19%; 140. W. N. 962; 
240); 8 M. L. T. 228: (1910) M. W. N. 69'; 

137; An R. 997; 20 M. L. J. 907; 37 
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for several years recognized the plaintiffs 
as co-sharer landlords and the plaintiffs are 
in joint possession of the estate with them. 
Therefore the plaintiff is entitled to claim 
partition on proof of: joint possession and 
need not prove his permanent title. 

Babu Jogesh Chandra Roy (with him Bakus 
Jatindra Nath Bose and Khitish Chandra 
Section 90 of the 
Probate and Administration Act does not 
authorize the Administrator who is merely 
a trustee to delegate his trust to others even 
with the sanction of the District Judge. 
Here the District Judge merely authorized 
the Administrator to execute a trust-deed in 
favour of Messrs. Garth and Weatherall. 

Under section 90 the District Judge 
exercises his discretionary powers on & con- 
sideration of all the circumstances of any 
particular case. Here there was no sanction 
given by the District Judge to the grant of 
permanent leases by Garth and Weatherall in 
favour of the plaintiff on a consideration of 
the circumstances of the case. 

That being so the plaintiff has no title and 





‘consequently no right to claim partition, 


which may be set aside at any time by the 
reversionary heirs, 

Mere proof of joint. possession is not 
sufficient for the purpose of claiming parti- 
tion. He relied on Bhugwandeen Doobey v. Myna 
Baee (5); Gajapatht Nilamani v. Gajapathi 
Radhamant (6), Hemadri Nath Khan v. 
Ramani Kanta Roy (7). 

The decision in Bhagwat Sahat v. Bipin 
Behary Mitter (4) is not opposed to my con- 
tention. 

The case of Sundar v. Parbati 
tinguishable, 

The co-sharers will suffer loss if the 
present partition is re-opened again at the 
instance of the reversionary heirs. 

Mr. B. Chakravarty replied. 

JUDGMENT.—These appeals arise out 
of suits for partition, and the Courts below 
have dismissed the suits upon a preliminary 
point, namely, that the plaintiffs had not 
acquired any such interest in the properties 


(3) is dis- 


. as to entitle them to maintain a suit for 


(5) 11 M.I. A. 487; 20 E. R. 184; 9 W. R. (P. 0.) 23; 
2 Sah. P. ©. J. 124; 2 Sar. P. C. 1. 327 

(6) 4 I. A 212; 1 M. 290; 10, L. R. 97; 1 Ind. Jur. 
589; 3 Sar P. C. J. 763; 3 Suth. P. C. J. 365. 

(7) 24 Ç, 575; 10. W. N. 406. 
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partition. It appears that one Madhusudan 
Das left four sons, Mohini Mohan Das, 
Radhika Mohan Das, Lal Mohan Das and 
Khetira Mochan Das. Khettra Mohan’s 
interest devolved upon Mohini Mohan, 
Radhika Mohan’s interest devolved upon his 
widow Gobinda Rani and Lal Mohan’s 
interest was inherited by his widow Priya 
Moyee. Mohini Mohun Das obtained a loan 
of Rs. 2,50,000 from the Eastarn Mortgage 
and Agency Company undera deed of mort- 
gage dated the 27th September 1590. One 
of the conditions upon which and subject to 
which the said Company agreed to grant the 
said loan was that the mortgaged properties 
shculd be managed entirély and without any 


‘interference from the said mortgagor by 


Mr. Garth and Mr. Weatherall and Mohini 
Mohan executed a power-of-attorney in their 
favour. Mohini Mohan died on the 28th 
December 1896, and Letters of Administra- 
tion of his estate were granted to one 
Sashi Bhuson Guha on the 29th January 
1697. The mortgagee, it appears, subse- 
quently found that there were difficulties in 
the way of management of the estate and in 
the conduct of law suits which could be avoided 
if the properties were vested in trustees. An 
indenture transferring the mortgaged proper- 
ties to Messrs. Garth and Weatherall as 
trustees with powers to manage them which 
included the power to grant perpetual leases 
was accordingly drawn up and submitted 
by the Administrator to the District Judge of 
Dacca, who sanctioned it on the 18th May 
1897. On the 3rd April 1897 the indenture 
was executed between the Adminisirator, 
Sashi Bhusan Guha, representing the estate 
of the mortgagor Mohini Mohan Das, the 
Eastern Mortgage and Agency Company 
the mortgagees and Messrs. Garth and 
Weatherall the trustees, transferring the 
properties to the latter as -am-mukhtars, 
managers and trustees. Priya Moyee execut- 
ed an usufructuary mortgage in respect of 
her share in favonr of the said Messrs. 
Garth and Weatherall for a term of years and 
also a trust deed with similar powers. 
These trustees granted certain permanent 
leases, dar shtkmz tenures in two of the cases 
and a patni taluk in the third, in favour of 
the plaintiffs in 1903 in respect of certain 
shares in some properties and the plaintiffs 
remained in joint possession of those -shares 
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with the other co-sharers since 1903; and 
in September 1910 the plaintiffs brought 
these suits for partition against those other 
co-sharers. 

It may be mentioned here that on the 
death of Mohini Mohan and Priya Moyee, 
their estate devolved upon Sham Peari. 

The Court of Appeal below held that 
section 90 of the Probate and Administration 
Act does not empower an Administrator 
appointed under the Act to delegate his 
powers to others; that even if the trust deed 
was valid, Sashi Bhusan being dead his 
administration ceased many years ago, and 
the “Snb-trustees” could not grant leases 
after their own trusteeship ceased; and that 
in any case they had no right to grant 
permanent leases it being nowhere provided 
that their possession was to be permanent. 

As regards Priya Moyee the Court below 
observes that it was not the case of the 
plaintiffs that she executed the leases for 
legal necessity,and she having died, any 
permanent leases granted in respect of 
her share by the said trustees are void- 
able. 

That Court accordingly held that the 
leases set up by the plaintiffs were voidable 
and that “it is clearly thea undesirable that 
a partition should be effected until it is 
definite that such leases are not so void- 
able”. 

It is unnecessary to consider in the present 
eases whether the leases obtained by the 
plaintiffs from Messrs. Garth and Weatherall 
are valid or voidable at the instance of 
the reversioner after the death of Sham 
Peari. The plaintiffs are in joint possession 
of the shares with the defendants as co- 
sharers under leases which purport to be 
permanent leases granted to them under an 
arrangement sanctioned by the Court. ‘The 
only person at present interested in chal- 
lenging their right is Sham Peari who is 
a party -to the suit, and she does not contest 
the suit. The contending defendants have 
no interest whatever either present or 
future in the shares in respect of which the 
plaintiffs claim to be lessees and the plaint- 
iffs have been in possession jointly with 
them ever since 1903 without any objection 
on the part of the defendants. In fact in 
some rent suits these defendants made the 
present plaintiffs partiés defendants as 
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co-sbarer landlords, We think that under 
the circumstances the principle laid down in 
the case of Sundary. Parbati (3) applies. 
In that case two Hindu widows were 
in lawful possession of properties of 
their deceased husband and one of them 
brought a suit for partition against the 
other. There wasa question in that case 
whether there had been:a valid adoption 
made. by the deceased husband and whether 
the estate had been given to the said 
adopted son by a Will of the deceased. 
The Judicial Committee held that apart 
from those questions, the fact of joint 
possession by the two widows of the estate 
which belonged to the testator ever since the 
death of the adopted son appeared to them 
sufficient for disposing of the suit in favour 
of the plaintiff. Referring to the posses- 
sion of the widows their Lordships observe: 
“Their possession was lawfully attained in 
this sense, thatit was not procured by 
force or fraud, but peaceably, no one inter- 
ested opposing. In these circumstances it 
does not admit of doubt that they are 
entitled to maintain their possession against 
all comers except the heirs of Prem Sukh 
(the adopted son) or of Baldeo Sahai (the 
deceased husband), one or other of whom 
(it is unnecessary to say which) is the only 
person who can plead a preferable title. 
But neither of these possible claimants is in 
the field, and the widows have, therefore, 
each of them, an estate or interest in respect 
of her possession, which cannot be impaired 
by the circumstance that they may have 
ascribed their possession to one or more 
other titles which do not belong to them.” 


The same consideration applies: to this 
case. 


It is contended on behalf of the respond- 
ents that the Court ought to take into 
consideration the fact that on the death of 
Sham Peari, the reversioner may bring a 
` snit for setting aside these alienations, and if 
“he succeeds in doing so the partition would 
have tobe set aside. That we think is not 
a sufficient ground for refusing the plain- 
tiffs the right to partition which they have 
‘at present in respect of their possession. 
In the case of Bhagwat Sahar v. Bipin 
Behary Mitter (4) 46 was held by this Court 
that the mokararidars (the plaint ffs in 
that case for partition) had not such a 
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permanent interest as to ensure that any 
partition then effected would be of enduring 
effect, on the ground that the mokararidars 
inthat case might incur forfeiture in 
certain contingencies mentioned in the 
lease. Their Lordships in overruling the 
decision observed as follows:— - 

‘But’ those learned Judges held that the 
right of partition, which would otherwise 
have belonged to the appellants, the mokara- 
ridars, was lost by reason of the fact that 
their mokarrar is liable to forfeiture in 
certain contingenciss and, therefore, ‘is 
lacking in the permanence of interest neces- 
sary to support a. claim for partition. 
Their Lordships are of opinion that the. 
distinction thus introduced cannot be sup- 
ported. 

The title of the appellants is a permanent 
title, though liable to forfeiture in events 
which have not occurred, and the nghts 
incidental to that title must, in their Lord- 
ships’ opinion, be those which attach to it 
as it exists, without reference to what might 
be lost in future under changed circum- 
stances.” 

Having regard to the circumstances 
already stated and to the factthat the only 
person who is now interested in challenging 
the title of the plaintiffs has not contested 
the suit atall, we think the Courts below 
are wrong in dismissing the suit upon the 
preliminary ground mentioned above. 

The decrees of the Courts below are 
accordingly set aside and the - cases sent 
back to the Court of first instance in order - 
that they may be tried on the merits, 

Costs of these appeals will abide the 
result, 

Decrees set aside; Cases remanded, 





LOWER BURMA CHIEF COURT. 
SPECIAL Seconp Crvin APPEAL No. 201 
oF 1915. 

February 7, 1916. 

Present: —Mr. Justice Maung Kin. 
MAUNG PO DAUK— Derenpdant— 
APPELLANT 

versus l 
MAUNG BA GY AW—-PLAINTIFF— 


RESPONDENT., i 

Contract Act (IX of 1872), s. 11—Minor - Agreemen 

to sell— Unregisiered sale~ Transfer of Property-dAe 
(1F of 1882), s, 54. 
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A minor cannot make any valid contract. 

Mohori Bibee v. Dharmodas Ghose, 30 ©. 589; 
5 Bom. L. R. 421; 70. W. N. 441; 301. A. 114 (P. CO), 
followed, 


Mr. Shaw, for the Appellant. 

Mr. Sin Hla Aung, for the Respondent 

JUDGMENT.—The  plaintiff-respondent 
sued defendant-appellant for the recovery 
of possession of a piece of land and mesne 
profits for three yeurs preceding the insti- 
tution of the suit. The grounds. for the 
claim are inter alia: 

1. Thathe wasa minor when 
took place; 

2. That the 
fraud on him; 

3. That there was no 
meaning of the law. 

It is not necessary to deal with the second 
point, for it was given up by the learned 
Advocate for the plaintiff at the hearing 
before me. “ 

The question whether the plaintiff was a 
minor was thrashed ont before me and it 
was cleariy demonstrated by Mr. Sin Hla 
Aung that the plaintiff was a minor at the 
time of the transaction. 
ant’s own showing the plaintiff was born in 
Wazo or Wagouug 1251. The transaction 
took place in Kason 1269. So that he was 
less than 18 by two or three months at the 
time of the transaction. Admittedly there 
was no sale’ within the meaning of section 
54 of the Transfer of Property Act, which 
is applicable to the case. Thus, if we elimi- 
nate the transaction in question, there may 
be. left the original agreement to sell. That 
would be void on account of the minority 
of the seller, asa minor cannot make any 

valid ontact see Mohori Ribee v. Dharmodas 
Ghose (1). 

The plaintiff must, therefore, 

The appeal is dismissed with costs. 


Appeal dismissed. 
(1) 80 0. 539; 5 Bom. L. R. 421; 7 C. W. N. 441; 30 
I. A. 114 (P. C.), 


the sale 
defendant had practised 


“sale” within the 


succeed. 
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PURNA CHANDRA SARKAR V. RASSORAJ PRAMANIK, 


On the defend- 


CALCUTTA HIGH COURT. 
Civin Rore No. 1015 or 1915. 
February 25, 1916. 
Present: — Mr. Justice D Chatterjee and 
Mr. Justice Beacheroft. 

PURNA CHANDRA SARK AR—Derenp- 

ANT— PETITIONER ! 
TETSUS 
RASSORAJ PRAMANIK—Praworre— 


Opposite Parry. 

Provincial Small Cause Courts Act (IX of 1887), s. 
17, Proviso, if substantial compliance with, is sufficient 
—Bx parte Small Cause Court decree, application for 
setting aside. 

A substantial compliance with the provisious of the 
proviso to section 17 of the Preyincial Small Cause 
Courts Act is not sufficient. Therefore, where the 
defendant at the time of his application for setting 
aside an ev parte decree deposits an amount which 
is shorter than the amount due from him under the 
decreeeven bya very smallamount (through a mistake 
in caloulation), his application cannot be entertained 
by the Small Cause Court, [p. 184, col. 2.] 


FACTS.—The material facts of the case 
were as follows:— 

A Small Cause Court suit was decreed 
ex parte on 4th of March 1915. The defend- 
ant thereupon applied for setting aside the 
ex parte decree under section 17 of the Provin- 
cial Small Cause Courts Act, and deposited for 
that purpose along with the application 
Rs. 31-9-0. Notice was issued upon the 
plaintiff and on the date of hearing on 
94th of April 1915, the plaintiff pleaded 
that the application was not legally made go 
it could not be allowed. When the case was 
taken up for trial on 17th of July 1915, the 
plaintit?’s Pleader raised the preliminary 
objection tkat the application must fail as 
the full amount was not deposited by the 
defendant; thereupon the defendant deposited 
the balance which amounted only -to about 
11 annas. 

The Judge of the Small Cause Court 


‘rejected the application on the 3lst of July 


1915, holding that it was beyond his power to 
extend the time for making the deposit. 


The present Rule was obtained by the 
defendant to set aside the decision of the 
Small Cause Court on the ground (inter 
alia) that the deficiency of a few anuas 
in the deposit which was due to bona fide 
mistake did not justify the Court in 
rejecting the application for re-hearing, when 
that deficiency was made up afterwards. 

Babu Gunada Chandra Sen, for the Peti. 
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tioner.—This is a case of bona fide mistake in 
calculation. Only 6 pies of the decretal 
amount plus interest have been left 
unpaid. The object of section 17 is to 
protect decree-holders; in this case the 


interest of the decree-holder has been suff- ` 


ciently safeguarded. | 

In Lochi. Laly. Mewa Ram (1), it has 
been held that substantial compliarice with 
the section is necessary. 

[D. CHATTERJEE, J.—There the execution 
order omitted to mention a sum of Rs. 20-8.0; 
the decision in that case proceeded on the 
ground that no one should suffer for mistakes 
of the Court.] e ; f 

[Beacucrorr, J.—The object of section 
17 is to discourage frivolous applications. | 

A substantial compliance with the pro- 
visions of a Statute is suficient unless 
some question of publie policy is involved. 
See Maswell on the Interpretation of 
Statutes, pages 556, 580. 

Section 26 of the Transfer of Property Act 
lays down the principle that in cases of 


conditions precedent substantial compliance 


is sufficient. 

Farther, section 17 of the Provincial Small 
Cause Courts Act comes under a chapter 
described as Practice and Procedure; so the 
Rale is not one of substantive law but of 
procedure only. 

[Beacucrort, J.—The Schedule of Civil 
Procedure Code applies subject to section 
17 which is very specific and strong in its 
terms. | 

There has been substantial compliance 
with the provisions; there is no reason for 
holding that section 17 is inelastic. There is 
also the general principle—de minimis non 
curat lex. The deficit is exceedingly small. 

In the present case, thereis no mention 
of the deficiency in the petition of objections. 
It simply says the petition should be 
rejected as itis not legally framed. 

[D. Cuatrrersen, J.—There was no consent 
given by the plaintiff in this case, even 
consent could not probably give jurisdic- 
tion. | | 

In none of the decided cases on the subject 
was therea substantial compliance with 
the provisions of the law as it is in this 
case, 


(1) 14 Ind. Cas, 242, 


INDIAN OASES, 


[1916 


Babu Prokash Ohandra Pakrast, for the 
Opposite Party, was not called upon. 

JUDGMENT.—The law iniposes upon the 
applicant for review or re hearing the duty 
of putting in into Court the amount due 
from him under the decree at the time of his 
presenting the application, the other alter- 
native being a discretion of the Court not 
to take the deposit but to allow an 
application to be made upon a proper 
security being given. In the: present 
case an amount short by about 11 annas 
was put in by mistake. That, therefore, did 
not comply with the requirements of the 
section. 

It is contended that a substantial 
compliance with the provision of the 
Act should be sufficient. We are unable, 
however, to accede to this argument as the 
wording of the law is very specife. 

In this view of the case the Rule is 


discharged with costs, hearing fee one gold 
mohur. 


+ 


Rule discharged. 


MADRAS HIGH COURT. 

Civin Revision Partition No. 1022 or 1914. 
December 15, 1915. 
Present:_-Mr. Justice Sadasiva Aiyar, 
MUTHUKRISHNA AIYAR, AND orHerRs— 


PLAaINvTIFFS—PETITIONERS 
VETSUS 


PAKKIRI VOIKARAN—Derenpant— 


. RESPONDENT. 

Limitation Act (IX of 1908), s. 20—Interest, payment 
of, of includes rendering of service. 

Ina suit to recover the balance of wages advanced 
toa servant under an agreement executed more than 
three years before the date of the suit: 

Held, that his continuance in service within three 
years before suit was “payment of interest” contemp- 
lated by section 20 of the Limitation Act and 
saved limitation. [p. 186, col. 1.] 

Mylan v. Annavi Madan, 29 M. 234; J6 M, L. J. 99; 
Kariyapa v. Rachappa, 24 B. 4938; 2 Bom. L, R. 378 
followed. i 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the . 
order of the Court of the District Munsif 


of Tiruvalur, in Small Cause Suit No. 807 
of 1914, 
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Mr. T. R. Ramachandra Iyer with him Mr. 
T. R. Kirshnasami Iyer, for the Petitioners. 

This petition coming on for hearing on 
- the 6th August 1915, the Court delivered 
the following 

JUDGMENT.—The District Munsif’s 
statement that “there is no stipulation in 
Exhibit A admitting liability so long as they 
continue in service” is irrelevant. If he 
means that even if they continued in service 
and thus paid interest within three years 
before suit, it would not save limitation, 
his view appears to be erroneous | Mylan v. 
Annavi ‘Madan (1) and Kariyappa v. Ra- 
chapa (2) |. 

The District Munsif is requested to give 
a definite finding on the evidence on record 
as to whether the defendant and Kulandan 
‘Voikaran worked under the plaintiffs and 
during what period or periods they so worked. 

The finding will be submitted within 
four weeks from the date of the receipt of 
the records by the lower Conrt and one 
week will be allowed for filing objections. 

In compliance with the order contained 
in the above judgment, the District Mansif 
of Tiruvalur submitted the following 


FINDING.—This suit was remitted by 
the High Court for a finding on the evi- 
dence on record on the following issue: 

“Whether defendant and Kulandan Voi- 
_ karan worked under the plaintiffs and during 
what period or periods they so worked.” 

The oral evidence on record consists of 
three witnesses, all of whom were examined 
on plaintiffs’ side. These witnesses swear 
that defendant worked till last year, ¢. e., 
till the cultivation season last preceding 
the suit as urged by plaintiffs’ Pleader and 
as mentioned in Exhibit I, which is a notice 
issued to defendant by the plaintiffs. 
Plaintiffs’ witnesses Nos. l and 2 also swear 
. that defendant’s father and defendant con- 
tinued to work together. The father would be 
regarded as having worked till he died. 
There is nothing on record to show when the 
death occurred of Kulandan Voikaran. 


I find that Kulandan Voikaran worked 
as pannial under plaintiffs subsequent to 
Exhibit A till his death, and that this 
defendant also worked till the cultivation 


(1) 29 M. 234; 16 M. L. J. 99. 
(2) 24 B. 493; 2 Bom. L. R. 378. 
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season immediately preceding the suit as 
asserted in the notice Exhibit I, 

This petition coming on for final hearing 
after the return of the finding of the 
lower Court upin the issue referred by this 
Coart for trial, the Court delivered the 
following 

JUDGMENT.—The finding is accepted. 
The lower Court’s decree is set aside and 
judgment is given for plaintiffs for 
Rs. 49-15-93 and costs in both Courts against 
the defendant. 

Appeal allowed; Suit decreed. 


+ 





LOWER BURMA CHIEF COURT. 
Secono Crvi Appeat No. 299 or 1914. 
February 7, 1916. 

Present: —Mr. Justice Maung Kin. 
MAUNG ON GAING AND ANOTHER— 
PLAINTIFFS—APPELLANTS 

Versus 4 

MA ON SIN—DEFENDANT — RESPONDENT. 

Civil Proceiure Code (Act Y of 1908), O. IE, r. 2, 
cl. (8)—Sutt for some reliefs-——Omission to take leave 
for suit for other reliefs—Subsequent suit, if barred 
~ Jurisdiction. 

In a suit for cancellation of a deed, posses- 
sion was. not prayed for and no leave was taken to 
file a subsequent suit for possession: 

Held, that a subsequent suit for possession was 
barred by Order II, rule 2, sub-rule 3. [p. 136, col. 2.] 

The competence of a Court to give leave to a 
plaintiff to omit to sue for a relief to which he 
may be entitled is not affected by the pecuniary 
value of the relief in respect of which such leave is 
sought. [p. 136, col. 2.] 

Mohammad Fatyaz Alt Khan v, Kallu Singh, 8 Ind, 
Cas. 689; 7 A. L. J. 1201; 33 A. 244, followed. 


Mr. Po Han, for the Respondent. 


JUDGMENT,.—This is an appeal arising 
out of a suit for possession of a piece of 
land instituted in the Sub-Divisional Court 
of Zigon (Civil Regular No. 46 of 1913 
of that Court). 

The history of the 
parties is as follows:— 

In Civil Regular No. 145 of 1913 of 
the Township Court of Gyobingauk the 
respondent sued the appellant for cancella- 
tion of a deed of sale affecting the land 
in the present suit, alleging that her father 
had fraudulently sold the same to the 
appellant. The consideration for the deed 
was Rs, 500; that being the case, the 


case between the 
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value of the'suit for the purposes òf the 
Court-fee -and the jurisdiction of the Court 
was the same, namely, Rs. 500. So that 
the suit as laid was within the jurisdiction 
of the Township Court. That Court passed 
a decree ordering that the deed be cancelled. 

The cause of action upon which that 
suit was based gave rise to two reliefs, 
namely, the cancellation of the deed and 
the recovery of possession of the property 
affected by the deed, as the property was 
in the possession of the appellant. The 
respondent omitted to sue for possession 
without asking for leave to sue for the 
relief afterwards. 


The respondent next filed the eer 
suit for possession. The appellant con- 
tested it on the ground that it was barred 
by the provisions of Order II, rule 2, 
sub-rule 3, of the Code of Civil Procedure. 
The point was also raised in the Divisional 
Court on appeal but it does not appear 
to have been decided by either Court. 
Both the lower Courts decided the suit 
in favour of the respondent, holding that 


it was not res judicata inasmuch as the 
Township Court would have had mo 
jurisdiction to try if it was instituted 


therein. 

To my mind there was no question of 
ves judicata and the point raised should 
have been decided solely by reference to 
the provisions of Order II, rule 2, of the 
Code. 

Order II, rule 2, sub-rule 3, runs thus: 
“A person entitled to more Bhat one relief 
in respect of the same cause of action may 
sue for all dr any of such reliefs; but if 
he omits, except with the leave of the 
Court, to sue four all such reliefs, he shall 
not afterwards sue for any relief so omit- 
ted.” 

The respondent has omitted to sue for 
possession without the leave of the Township 
Court, so that, .according to the plain 
wording of the provisions above quoted, 
the present suit for possession is barred. 
It is, however, contended that the-Township 
Court would have had no jurisdiction to 
try the present suit if filed in it, as the 
value, of the land would determine as to 
what Court would be competent to try it 
and that, therefore, the fact that no leave 
-WAS ' applied for ‘from the Township Court 
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would not prevent the present suit from 
being triable by the Sub-Divisional Court. 
There is no doubt that the Township 
Court would have had no -jurisdiction to 
try the original suit if there was an 
additional prayer for possession, but the 
question is whether this fact makes any 
difference. In my judgment it does not; 
it is not within our province to read into 
the provisions above quoted such words as 
these: “provided that the relief so omitted 
is within the jurisdiction of the Court.” We 
must consider the provisions as they stand. 
In Mohammad Fatyaz Ali Khan v. Kallu Singh 
(1) the Additional Judge of the High 
Court held that the competence of a Court 
to give leave to a plaintiff to omit to sue 
for a relief to which he may be entitled 
is not affected by the pecuniary value of 


the relief in respect of which such leave 


is sought. 


In the present case, the respondent 
deliberately chose the Township Court and 
asked for the relief which that Court had 
the jurisdiction to give and if -she had 
the intention of suing for possession after- 
wards, she should have applied to the 
Township Court for leave to sue for such 
relief afterwards. That Court would then 
exercise its discretion whether such leave 
should be granted or not. If it refused 
to grant the application, then she would 
have been at liberty to go on with her 
suit as laid or to withdraw it witha view 
to file a suit for possession as well ina 
Court having jurisdiction to entertain such 
a suit. She could not have filed her suit 
as laid in the Sub-Divisional Court, because 
she would then be met with the provisions 
of section 15 of the Code of Civil Procedure, 
which says that every suit shall be instituted 
in the Court of the lowest grade competent to 
try, and would be referred to the Township 
Court; so that the proper Court to grant 
leave to sue for possession afterwards must 
be the Court in which the snit as laid is 
filed. I would, therefore, hold that the 
respondent’s suit for possession is barred 
by the provisions of Order II, 
sub-rule 3. The appeal is, therefore, allowed 
and the suit is dismissed with costs in all 
the Courts. i 

Appeal allowed, 


(1) 8 Ind, Cas, 6&9; 33 A, 244; 7 A, L, J, 1201, 


rule 2, 
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BALWANTSING RAMOHANDRA V. SAKHARAM MANCHARAN. 


BOMBAY HIGH COURT. 

First CIVIL APPEAL No. 54 of 1914. © 
September 10, 1915. 
Present:—Sir Basil Scott, Kr., Chief Justice, 

= and Mr. Justice Shah. 
BALWANTSING RAMCHANDRA— 
APPELLANT 
versus 
SAKHARAM MANCHARAM—~ 


RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 97-—A ppeai, 


combined, against preliminary and final decree, if legal. , 


Section 97 of the Civil Procedure Code, 1908, does 
not preventa party from filing a combined appeal 
against a preliminary and final decree, if the dates 
permit him to do so. 


JUDGMENT.—This is an appeal against 
. preliminary decree ina mortgage suit which 
was passed on the Ist of December 1918. 
All the accounts directed by that decree were 
taken and a final decree was passed on the 
9th February 1914. The appellant then, 
instead of appealing against the final decree, 
appealed on the 19th of February 1914 
against the preliminary decree. Prima facte 


such a course appears quite unreasonable, but . 


it is contended that it is justified by the 
. provisions of the Civil Procedure Code, 
section 97, which says that: l 

Where any party aggrieved by a 
preliminary decree passed after the 
commencement of this Code does not appeal 
. from such decree, he shall be precluded: from 
disputing its correctness in any appeal which 
may be preferred from the final .decree.”’ 

That section does not, however, in terms 
prevent a party from filing a combined 
appeal against a preliminary and final 
decree, if the dates permit him to do so. It 
appears to us that in this case the appellant 
or those who are acting on behalf of the 
appellant, who we are told is a minor, by 
filing this appeal have sought to take 
- advantage of section 97 of the Code in order 
to evade paying proper Court-fees on appeal 
‘from a final decree. We will permit the 
‘appellant to have a reasonable time to 
. combine such objections, if any, ashe may 
have against the final decree in this appeal. 
Of course the Court-fees, such as may be 
“necessary, will have to be paid. We adjourn 
the case for two months. 


Case adjourned. 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
REVENUE Petition No. 254 or 1914-15 or 
Lucknow District. 
November 1, 1915. 
Present: — Mr. Campbell, J. M. 

Raja RAMESHAR BAKHSH SINGH AND 
ANOTHER — PLAINTIFFS—APPELLANTS 
Versus 
SADA SHEO AND ANOTHER — DeErsnpANtTs— 


RESPONDENTS. 

Oudh Rent det (XXH of 1886), s. 107H1—Grove 
brought under cultivation— Resumption. 

Section 107H of the Oudh Rent Act applies to 
land held as grove at the old Settlement but subse- 
quently brought under cultivation on.the grove 
being cut, if the landlord neglects to sue for resump- 
tion of the land within twelve years from the date 
of the grove being cut and the land brought under 
cultivation. [p. 188, col. 1.] 

Appeal from the decree of the Commis- 
sioner, Lucknow, dated the 25th March 1915, 
upholding the order of the Deputy Commis- 
sioner, Lucknow, dated the l4th December 
1914, upholding that of the Assistant Collector, 
Lucknow, dated the 7th September 1914. 

FACTS of the case appear from the 
judgment of the Deputy Commissioner 


which was as follows:— 


“The land in this appeal was grove at 
Settlement and had been 29 years in the 
name of respondent. The appellant’s first 
ground of appeal is that it is resumable 
under section 107E (e) as the grove has 
now been cut; he admits, however, that, 
there is no evidence as to when the bagh 
was cut. I think that the grant comes 
within section 107 E (c), but is not rasumable 
under this section as the plaintiff has 
failed to prove when the condition was 
broken. ` 

“We must then see whether section 107G 
or 107H applies. The respondent shows 
that he has held it since before 1856; and 
I do not think the fact that the land was 
grove removes it from section 107H, as the 
plaintiffs failed to take advantage of section 
107E. I,. therefore, agree with the lower 
Court in finding that section 107H applies; 


and .dismiss the appeal with costs; and 
-expenses Re, 1,” 

Pandit Bansi Dhar Misra, for the 
Appellants. 

Pandit Tara Shankar Sharma, for the 


Respondents. f 


. as 
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JUDGMENT. —I see no reason to interfere. 
Appellant, by neglecting to sue for 
resumption of the muafi when the groves 
were cut, has tacitly, admitted that respond- 
ent’s tenure was not that of a grove- 
holder, but that of an ordinary muafidar, 
and as such he has established a title to 
under-proprietary rights under section 107H. 

I uphold the Commissioner’s order and 
dismiss this appeal with costs. 


Appeal dismissed. 


PUNJAB CHIEF COURT. 
Spconp CIVIL APPEAL No. 1312 or 1914. 
May 17, 1915. 

Present:—Mr. Justice Shah Din and 
Mr. Justice LeRossignol. 
THARU MAL AND OTHERS— DEFENDANTS— 
APPELLANTS 
TETSUS 


CHANDU RAM AND oTHERS—PLAINTIFFS— . 


RESPONDENTS. i 
Appeal—Court-fee—Decretal amount made charge on 
property—Appeal to remove charge—Ad valorem Court- 


fee. 
The amount decreed in a suit for accounts was 


made a charge on certain property: 

Held, that the memorandum of appeal seeking 
to have the property freed from the charge should 
bear an ad valorem Court-fee onthe amount of the 


charge. [p. 138, col. 2.] 

Venkappa v. Narasimha, 10 M. 187 and Kesavarapu 
Ramakrishna Reddi v. Kotta Kota Reddi, 30 M. 96; 
IM. L. T. 8311; 16M _ L.J 458 (F. B.), followed. 


Second appeal from the decree of the 
Additional Divisional Judge, Multan, at 
Muzaffargarh, dated the 25th February 
1914. 

Mr. Nihal Chand, for the Appellants. 

Messrs. Rama Nand and Har Gopal, 
for the Respondents. 

JUDGMENT.—The plaintiffs-respondents 
sued the defendants-appellants to recover 
Rs. 2,132-5-0, on bahi account and claimed 
that this amount was recoverable from 
certain property specified in the plaint 
which the defendants had hypothecated to 
the plaintiffs to secure payment of the 
debt. The District Judge gave the plaintiffs 
a decree for the sum claimed, which was to 


be realised from the property detailed in- 


the -plaint and from the other property in 
possession of the defendants. This decree 


INDIAN OASES, 


[1916 


was maintained on appeal by the Additional 
Divisional Judge. 

A. second appeal has been preferred to 
this Court by tbe defendants, and one 
of the points taken in the written memo- 
randum of appeal is that the Courts 
below should have passed only a money 
decree against the appellants and should 
not have made the amount of the decree 
a charge on the property specified in the 
plaint. In respect of this relief the 
defendants have affixed a Court-fee ‘stamp 
of Rs. 10 to the memorandum of appeal. 

On behalf of the respondents a preliminary 
objection is raised to the effect that since 
the appellants seek, among other reliefs, 
to have their property released from the 
liability to pay the decretal amount, 
Rs. 2,132-5-9, their memorandum of appeal 
should, so far us this relief is concerned, 
bear an ad valorem Court-fee on the said 
amount of Rs. 2,132-5-0 and not merely 
a Court-fee stamp of Rs. 10, which is 
payable only in cases where a declaration 
without consequential relief is prayed for. In 
support of this contention Venkappa v. Nara- 


_simha (1) and Kesavarapu Ramakrishna Reddi 


v. Kotta Kota Reddi (2) are cited by the 
respondents’ Pleader. These decisions seem 
to be in point, and the appellants’ Pleader 
is unable to distinguish them from the 
present case. Following these decisions, 
we hold that the appellants must pay on 
the memorandum of appeal an ad valorem 
Court-fee stamp on the sum of Rs. 2,132-5-0, 
which has been created a charge on the 
appellants’ property by the decree of the 
lower . Appellate Court; and we direct 
that the deficiency in the Court-fee should 
be made gocd within one week, l 

On this order being announced th 
appellants’? Pleader informs us that his 
client, who is present in Court, is unable. 
to pay the additional Court-fee required 
within the time allowed by us; and as we 
can see no sufücient grounds for giving 
the appellants more time for this purpose, 
we are constrained to dismiss the appeal 
on the ground that it is not properly 
stamped. The appeal accordingly fails and 
is dismissed with costs, . 


(1) 10 M. 187. 
(2) 30 M. 96; 1M L 
(Œ. B.) - 


T. 311; 16 M. L. J. 458 
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The respondents have filed certain cross- 
objections, but they are not pressed and we 


dismiss them. 
Appeal dismissed. 





CALCUTTA HIGH COURT. 

ÅPPEAL FROM APPELLATE Decree No. 1941 

or 1912. 

August 3, 1914. 
Present:—Mr. Justice Holmwood 
and Mr. Justice Chapman. 
KALI KUMAR CHUCKERBUTTY—~ 
Prarntirr—APPELLANT 
VErSUS 
ASLAM AND OTHERS — Dergnpants— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. II, r. 2— 
Purchaser of holding, whether can maintain suit for 
its possession after his suit for possession of part of tt 
has been dismissed—Cause of action. 

The purchaser of a holding in execution of a 
rent-decree sued for its possession against the judg- 
ment debtors and it was found on evidence that the 
plaintiff after his purchase had never obtained any- 
thing more than formal delivery of possession of 
any portion of tho holding and that he had 
previously sued the same defendants for possession 
of a portion of the holding but his suit was dismissed 
for want of prosecution: 

Heid, that the plaintiff could not maintain his 
suit even as regards the portion of the holding which 
was not included in the former suit, for having 
omitted to sue for that portion in the former suit, 
he could not under Order II, rule 2, sue for it again. 
[p. 140, col. 1.] 

Appeal against the decree of the District 
Judge, Noakhali, dated the 19th April 1912, 
reversing that of the Munsif, Sudharam, 
dated the 15th November 1911. 

Babus Batdo Nath Dutt and Jnanendra 
Nath Sircar, for the Appellant. l 

Babu Brojendra Nath Ohatterjee, for the 
Respondents. 

JUDGMENT.—This appeal arises out of 
a suit for the possession of a holding which 
the plaintiff had purchased at a sale in 
execution of a rent-decree in January 1906. 
He obtained formal delivery of possession in 
September 1906, The holding consisted of 
a homestead and the arable land attached 
thereto. In April 1907, the plaintiff sued 
for khas possession of that portion of the 
holding only which included the homestead. 
His allegation was that the defendants had 
dispossessed him of the homestead. That 
uit was dismissed for want of prosecution in 


INDIAN OASES. 


139 


. 


November 1907. An application to restore 
was also dismissed in February 1908. The 


plaintiff had also brought a criminal case 


charging the defendants with criminal 
trespass on the arable portion of the holding. 
The criminal case ended in acquittal in June 
1908. 

The first Court held that the plaintiff’s suit 
was barred so far as the homestead was con- 
cerned, his previous suit for the homestead 
having been dismissed. The Court, however, 
decreed the suit for the arable land. The 
Court of first appeal has reversed this 
decision holding that by reason of the 
dismissal of the previons suit, the suit for the 
arable portion of the land was also barred 
under Order’ II, rule 2, Code of Civil 
Procedure. 


The plaintiff appeals. The contention in 
appeal is that the provisions of Order II, rule 
2, do not apply to the case.‘ The material 
portion of the rule referred to is to the 
following effect:—‘‘ Every suit shall include 
the whole of the claim which the plaintiff is 
entitled to make in respect of the cause of 
action. Where a plaintiff omits to sue in 
respect of any portion of his claim, he shall 
not afterwards sue in respect of the portion 
so omitted.” The previous suit was for a 
portion of the holding only. The plaintiff in 
that suit omitted to sue for the arable land. 
The present suit for the arable land has thus 
been held to be barred. The argument 
on appeal, however, is that the cause of 
action in the previous suit was a re-entry into 
the homestead only. The cause of action 
alleged in the present suit was a dispossession 
from the arable land on a subsequent date and 
onanentirely independent occasion, namely, 
after the application for review in the 
previous suit was dismissed. The argument 
is that the acts of dispossession being 
different the causes of action were different 
and the rnle does not apply. The Court of 
first appeal has, however, found thatin fact 


there were not two separate acts of disposses- 


sion; and that the plaintiff never obtained 
anything more than formal delivery of 
possession of any portion of the land and that, 
therefore, the causes of action were not 
different: they were in fact the same and the 
allegations in the plaint in this respect were 
untrue. It is, however, contended that the 
learned District Judge, fell into error in so 
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dealing with the question and that he should 
not have gone outside the four corners of the 
plaints in the two cases. In support of this 
contention the case of Jibunti Nath Khan v. 
Shib Nath Chuckerbutty (1) is relied upon, in 
which it is said that the cause of action must 
be sought for between the four corners of the 
plaint. The facts of that case were, however, 
entirely different. In that casethe previous 
suit had been one for confirmation of 
possession and had been dismissed upon the 
ground that the plaintiff had never been in 
possession. The suit which was before the 
learned Judges was for recovery of possession 
and it had been hekl in the suit before them 
that the plaintiff had in fact been dispossessed. 
The learned Judges with reference to the 
facts of the case said that the findings in the 
previous suit must not be considered in 
determining whether the cause of action was 
the same. “In the present case, however, we 
are notconcerned with any finding in the 
previous suit. Itis not the finding in the 
previous suit, it is the finding in the present 
suit now before us, with which we have to 
deal and that finding was that the causes of 
action inthetwo suits were the same. In 
Jibuntt Nath Khan v. Saib Nath Chuckerbutty 
(1) the finding in the suit before the Court 
was that the causes of action in the two suits 
were different. That is the distinction 
between the present case and the case cited 
and it goes to the root of the matter. The 
findings in the present case are (1) that 
the title is the same, (2) that the parties are 
the same, (3) that the plaintiff was never in 
possession and that, therefore, the cause of 
action was the.same. We are of opinion 
that the learned District Judge fell into no 
error in so dealing with the case. 

We have been referred in course of the 
argument to the case of Prttapur Raja v. 
Suriya Row (2). That case, if it has any 
bearing on the question which is now before 
us, is against the contention of the appellant. 
It was a case where the plaintiff had sued to 
obtain his share of an estate in land under a 
Will in consequence of having been wrongfully 
dispossessed by the defendant. He after- 
wards brought a suit for his share of the 
personal property under the Will. It was 


(1) 80. 819; 10C. L. R 687. 
(2) 12 1. A. 116; 8 M. 520; 9 Ind. Jur, 274; 4 San, P. 
C. J.-638, 


INDIAN CASES, 


[1916 


held that the subsequent suit was not barred 
by reason of the omission to claim the 
personal property in the previous suit, the 
decision of the case being based on the fact 
that the dispossession of the plaintiff from 
his land was an entirely different cause of 
action from that which formed the basis of 
his claim to the personal property. The 
cause of action was different both upon the 
pleadings and in fact. 

16 has finally been argued that the learned 
District Judge was not justified in coniing to 
the findings of fact above referred to. It 
appears that subsequently to the plaintiff's 
purchase, the holding was sold in execution of 
a decree for arrears of rent obtained against 
the plaintiff. The present defendants deposit- 
ed the amount due and obtained an annulment 
of the sale. The then auction-purchaser, 
Janki Nath Chondhuri, obtained a Rule in 
this Court against the Munsif’s order allow- 
ing the deposit to be made. In the course 
of the judgment of this Court disposing of 
this Rule, it was said “Kali Kumar (the 
present plaintiff) purchased the holding in 
execution of a rent decree obtained by the 
landlords against Hamid Ali and obtained 
possession of the lands of the holding 
except the homestead portion, which inspite 
of the sale Hamid Ali retained in his posses- 
sion.’ It is argued that in view of this 
expression of opinion the learned District 
Judge ought not to have held that the 
plaintiff never obtained possession of any 
portion of the land. Itis clear, however, 
that there was no estoppel. 

The statement in the judgment of this 
Court was nothing more than an introductory 
recital of the facts. Moreover, the present 
plaintiff was merely a formal party to the 
proceeding. The real contest was between 
the then auction-purchaser Janki Nath 
and the present defendants. Farther, the 
result of the Rule would have been the same 
if the facts had been stated to be that 
Kali Kumar had never obtained possession 
of any portion of the land. For the pur- 
pose of the Rule it was quite immaterial 
whether the present defendants were in pos- 
session of the whole land or only of a por- 
tion. In either case they were entitled to 
make the deposit. It is clear there was 
no estoppel. To what extent there was 
any admission in that case we are unable 
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The Rule was obtained on 
the application of Janki Nath, not of 
the defendants. We do not know what 
statement, if any, the defendants made in 
the case. It has further been argued that 
as there was admittedly formal delivery of 


to. determine. 


possession to the plaintiff by the Court, the — 


District Judge ought not to have held that 
actual possession was not obtained. There 
ig no substance in this contention. The 
fact that there was formal delivery of pos- 
session is not relevant to the question 
whether the canses of action in the two 
suits were the same or not. The formal 
delivery of possession was the common fact 
in both suits. If that was all that took 
place, the causes of action were identical. 
It-is finally argued that the dispossession 
of the arable land must, in any case, have 
been by a different act from the re-entry 
in the homestead. The plaintiff’s specific 
allegation, however, that he was dispossessed 
in March 1908 was not believed. We should 
have to have recourse to surmise if we 
were to say thatthe finding that there was 
not more than one act of dispossession was 
wrong. 

We are of opinion that the findings of 
fact cannot be successfully assailed on any 
ground of law. 

Those findings are that the cause of 
action in the previous suit was the same 
‘as the cause of action in the present suit. 
In the previous suit the plaintiff omitted 
to sue for a portion ofhis claim, namely, 
for the arable lands. He cannot under 
Order II, rule 2, of the Code of Civil 
Procedure be permitted to sue for them 
now. 

The appealis dismissed with costs. 


Appeal dismissed, 


INDIAN CASES. 


14} 


COURT OF THE BOARD OF REVENTEH, 
UNITED PROVINCES. 
Revenve Petition No. 19 or 1907-08 or 
PARTAPGARH District, 
August 16, 1909. 
Present: —Mr. Baillie, J. M. 
RAM ADHIN—PLarntirF— APPELLANT 
= tersus 
Maharaja BHAGWATI PRASAD 


SINGH — Derexpant—RESPONnDENT, 

Ejectment by notice-—-Favourable vent, accidental — 
Resumption or assessment of rent. 

The mere fact that alow rent is paid, does not 
in itself operate to deprive the landholder of his 
right to eject by notice; e. gs where the favourable 
rent is absolutely an accident. The provisions re- 
lating to resumption or assessment of rent on 


_holdings held atafavourable rate of rent provide 


an additional method of procedure but do not have 
the effect of making it incumbent on the landholder 
to proceed under them. {p. 141, col. 2; p. 142, col. 1.] 


Appeal from the decree of the Com- 
missioner, Fyzabad, dated the 27th April 
1908. 


Mirza Muhammad Fasih, for the Appel- 


lant.- | 
Mr. E. Manuel, for the Respondent. 


JUDGMENT,.—The decision of the Court 
of first instance was careful and that of the 
Commissioner deals adequately with the 
questions raised. The three grounds of 
appeal to this Court may be briefly dealt 
with. 

(I) There was no previous decision to | 
the effect that appellant was a sir-holder. 
It has, in fact, been previously held that 
he was never a zemindar in this vil- 
lage and cannot, ‘therefore, have sir rights - 
in it. . 

(II) The notice was found by the Court 
of first instance to be open to no objection 
in regard to the area or rent included. It 
is on record that Nos. 1731 and 1732, 
which plaintiff alleges to form part of this 
holding, are ina separate khata and that a 
separate notice has been issued for them. I 
consider that there is no technical objection 
to the present notice. 

(IIE) The third claim is that the notice 
should have been cancelled on the ground 
that the rent is favourable. I have decid- 
ed in previous cases that the mere fact 
that a low rentis paid, does not in itself 
operate to deprive the landholder of his 
right to eject by notice, that the sections 
relating to resumption or assessment of rent 
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on holdings held at a favourable rate of rent 
provide an additional method of procedure 
but do not have the effect of making if 
incumbent on the landholder 
under them. In tke present ‘case the 
favourable rent is, so far as appears from 
the evidence on record, absolutely an acci- 
dent. Appellant is an ordinary statutory 
tenant and as soch liable to ejectment by 
notice. 


The appeal be dismissed with costs on 


appellant. 
Appeal dismissed. 


MADRAS HIGH COURT. 
Seconp Civit Appear No. 919 or 1914. 
/ December 6, 1915. 

Present:—Mr. Justice Coutts Trotter and 

. Mr. Justice Srinivasa Aiyangar. 
VENKATA RANGAPPA NAICKEN — 

PLAINTIFF— APPELLANT 
Versus 


SUBBARAYA GOUNDAN AND anoTHER— 


DEFENDANTS— RESPONDENTS. 

Evidence Act (I of 1872), ss. 13 (b), 35, 159— 
Minority, plea of-—Burden of proof—Age cértificate 
by medical man to private patient, relevancy of-—Judg- 
ment holdiny a person to be minor, admissibility of. 

It is for the party who comes to Court and 
pleads minority to make out his case before the 
ay party can be required to rebut it. [p. 148, 
co l. 

f Gaya Din v. Dulari, 2 Ind. Cas. 839; 6 A. L. J. 693; 

Kanhaya Lal v. Girdhari Lal, 18 Ind. Cas. 956; 9 A. 
L, J, 103, dissented from. 

Virupakshappa v. Shidappa 
109; 3 Bom. L. R. 565, followed, 

An age certificate given by a medical man toa 


and Basappa, 26 Bi 


private patient is not relevantasa public record - 


under section 35 of the Evidence Act, but can only be 
used for the purpose of refreshing the medical 
man’s memory under section 159 of the Evidence Act 
when such officer is examined as a witness. [p. 142, 
col. 2.) 

A jadgment holding a person to be a minor does 
not determine any right pertaining to an individual 
and is inadmissible in evidence under section 13 (b) 
of the Evidence Act. [p. 142, col. 2.) 

Second Appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Coimbatore,.in Appeal Suit No. 175 of 
1913, preferred against the decree of the 
Court of the Principal District Munsif 
of Tirupur, in Original Suit No, 271 of 
1912, 


to proceed ` 


Myr, S. Sreenivasa Atyangar (with him Mr, 
K. Rajah Adyar), for the Appellant. 

Mr. L. A. Govindaraghava Atyar, at the 
Respondent. 


This second Appeal coming on for hearing 
on the llth March 1915, the Court (Spencer 
and Coutts Trotter, JJ.) delivered the 
following 

JUDGMENT.—It is contended that Ex- 
hibits, Nos. I and II were not legally 
admissible as evidence of the 1st defendant’s 
minority and we. must uphold this contention. 
Exhibit No. I, which purports to be a 
certificate of age of a private patient, is not 
relevant as a public record under section 
35 of the Evidence Act, but could only be 
used for the purpose of refreshing the 
doctors memory (section 159 of the 
Evidence Act) when he was examined as 
a witness. Major Long when he was 
examined as defendants’ witness No. 2 
made no statement in his examination-in- 
chief as to the Ist defendant’s age and 
it only came cut in cross-exaąmination that 

years ago he fixed the lst defendant’s 
age at 17. Even then he was unable to 
give the grounds of the opinion which he 
had expressed at the time of writing 
Exhibit No. I. 

Exhibit No. II wasa judgment in a 
former suit in which the Ist defendant 
was held to be a minor. It was based on 
this same inadmissible certificate, and was 
not relevant as an instance in which .a 
right was asserted or recognized [section 
13 (b) of the Evidence Act], as the Ist 
defendant’s age could not by any language 
be described as a right pertinent tothe 
individual. 

The Subordinate Judge’s finding on the 
Ist issue has been vitiated by his reliance 
on irrelevant evidence. An. attempt has 
been made to support the judgment bya 
reference to the decisione in Gaya Din vy. 
Dulari (1) and Kanhaya Lal v. Girdhari - 
Lal (2), where it was held that the 
burden of proving that the executant of a 
deed was of full age lay on the plaintiff. 
With due deference to the opinion of the 
learned Judges who decided those cases we do 
not agree with this view. We agree with the 


(1) 2 Ind. Cas. 889; 6 A. L. J. 693. 
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opinion expressed in Virupakshappa v. 
Shidappa and Basappa (3) that itis for 
the party who comes to Court and pleads 
minority, to make ont his case 
the adverse party can be required to 
rebut if, 

“We must, therefore, remand the case to 
the lower Appellate Court for a fresh 
finding on this issue. Wither party will 
be allowed to adduce fresh evidence. The 
finding should be returned within one month 
from the re-opening cf the lower Appellate 
Court after the ensuing summer recess. 
Seven days will be allowed for filing objec- 
tions after notice of the return of the said 
finding shall have been posted up in the 
High Court. 

' In accordance with the order contained in 
the above judgment, the Temporary Sub- 
ordinate Judge of Coimbatore submitted the 


following 
FINDING. is si = ki 
My finding, therefore, is that lst 


defendant has failed to show that he was 
a minor on the date that Exhibit B -was 
executed, t.e., 4th November 1y.0. 

This second appeal coming on for final 
hearing this day after the return of the 
finding of the lower Appellate Court upon 
the issue referred to it for trial, the Court 
delivered the following l 

JUDGMENT.—We accept the finding 
of the learned Subordinate Judge and the 
result is that this appeal will be allowed and 
the decision of the Court of first instance 
restored with costs here and in the lower 
Appellate Court. 

Appew allowed. 
, (8) 26B, 109; 8 Bom. L. R. 565, 





CALCUTTA HIGH COURT. 
AppeaL Prom Orper No. 478 or 1914, 
Rere No. 266 or 1915. 
August 2, 1915. 
Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Beacheroft. 
SARAT CHANDRA PAL—DEFENDANT—— 
APPELLANT 
VETSUS 
BENODE KUMARI DASSI—P.aintisr— : 
RESPONDENT. i 6 
- Appeal—Probate and Administration Act -(V of 
# 


INDIAN 


before . 
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1881), ss. 86, 90—Orders under the Act, if all 
appealable—~Hinds widow as administratriv to 
husband's estate applying to sell husband's property for 
satisfying debts— Reversioner’s objection —Proper order 
to make. 

Per D. Chatterjee, J—An order made by a District 
Judge under section 90 of the Probate and Adminis- 
tration Act, giving permission to an administrator 
to sella property in the presence of the party who 
objects to the sale, is analogous to mœ decree and 
is, therefore, appealable.. [p. 144, col. 1.] . 

Per Beacheroft, J.—By virtue of section 86 of the 
Probate and Administration Act, there can be an 
appeal against every order by a District Judge 
under the Probate and Administration Act and the 
procedure provided by the Civil Procedure Code for 
appeals should apply to such an appeal. [p. 144, col. 
2; p- 145 col. 1,] . 

Kalimuddin v. Maharani, 18 Ind. Cas. 690; 89 C. 
563; 16 C. W. N 662; 15 C. L. J. 382; Brojo Nath Pal 
v. Dasmony Dasi, 2 0. L. R. 589; Abhiram Dass v, Gopal 
Dass, 17 C. 48; Lucas v. Lucas, 20 O. 245; Khettramoni 
Dasi v. Shyama Churn Kundu, 21 C. 539; Lakhi 
Narain Shaw v. Dhanada Kumar Ghose, 15 Ind. Cas. 
688; 18 C. W. N. 1099; 17 C. L, J. 230, eeferred to. 

Where a Hindu widow who had obtained Letters 


‘of Administration to herehusband’s estate applied 


for permission of the Probate Court to sell the 
dwelling house of the husband for the purpose of 
satisfying debts and the application was opposed by 
the reversioner, who was willing to purchase the pro- 
perty for its proper value: 

Held, that the best order to make was to direct 
the widow to sell the property to the reversioner 
for the highest price which had been offered by 
intending purchasers and satisfy the debts out of 
the sale-proceeds, [p. 144, col. 2.] 


Appeal against the order of the District 
Judge, 24-Parganas, dated the 27th 
August 1914. 

Babu Mohint Mohan Chatterjee and Jyotish 
Chandra Sircar, for the Appellant. 

Dr. Sarat Chandra Basak and Babu Abani 
Bhushan Mukerjee, for the Respondent. 

JUDGMENT. 


D. CHATTERJEE, J.— The petitioner, who 
is a Hindu widow, obtained Letters of Ad- 
ministration to the estate of her deceased 
husband and applied for permission to sell 
the dwelling house for the purpose of 
satisfying debts. She was opposed by the 


- reversioner, who expressed his willingness to 


pay all just debts and to give her suitable 
maintenance. She however did not agree 
as evidently there is some ill-feeling against 
the reversioner. The learned Judge has 
given her the permission under section 90 
of -the Probate and Administration Act 
and the reyersioner appeals. A preliminary 
objection is taken that there is no appeal. 

Section 86 of the Aet provides that every 


144 


order made by a District Judge by ‘virtue 
of the powers conferred by the Act upon 
him shall be appealable to the High Court 


under the rules contained in the Civil 
Procedure Code applicable to appeals. 
The order made by the lower Court is 


an order made under the powers conferred 
by section 90. There is some difficulty, 
however, about the reference to the Civil 
Procedure Code. The Civil Procedure 
Code provides for appeals against decrees and 
specified orders. The order is not one of the 
specified orders, but if may be looked upon 
as a decree which is an adjudication of 
the rights of the parties which is final so 
far as the Court making it is concerned. 
Here the order decides the necessity for the 
sale in the presence of the vreversioner, 
who is the only party interested in prevent- 
_ing the sale» or impeaching ib for want 
of legal necessity. This order may, there- 
fore, be looked upon as one analogous to 
a decree and is, therefore, appealable. An 
order under section 90 was held to be 
appealable in the case of Uma Charan 
Das v. Muktakeshi Dasi (1), though on 
another ground. The objection about the 
Civil Procedure Code was not made or 
considered in that case. The respondent 
relies on -the case of Kalimuddin v. 
Maharani (2) as laying down a rule to 
the contrary. This latter case, however, 
‘was against an order under section 79 
making an assignment of an administration 
bond, an order which could have no 
resemblance to a deeree. There is another 
view of the case that the rules referred 
to mean that the procedure in the 
_appeals would be as in appeals under the 
Civil Procedure Code. This view, if literally 
interpreted, would let in appeals against 
interlocutory orders and I think it more in 
accordance with the spirit of the law and 
the practice of the Court to take the view I 
have above taken, 

Then the question is whether the order 
is right. I think itis not. The reversioner 
is willing to purchase the property for its 
proper value. The petitioner says she 
contracted with athird party to sell the 
house for Rs, 3,000 and has subsequently by 


(1) 28 O. 149, 50. W, N. 443. 
(2) 18 Ind. Cas, 690; 39 O. 563; 16 C, W. N. 662; 15 
C. L. J. 882,’ 
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advertisement obtained Rs. 3,500 as the 
highest offer. I think the best order to 
make is that the petitioner do sell the house 
to the reversioner for Rs. 3,500 including the 
amount deposited by him. The debts found 
by the Commissioner be paid up and 
satisfied out of that sum. Ifany further 
debts are established in the presence of the 
reversioner the same will be paid out of the 
balance. The petitioner may be allowed for 
her maintenance upto date atthe rate of 
Rs. 10 per mensem from thesaid sum and 
the ultimate balance may be invested by the 
District Judge and the interest paid to the 
petitioner during her life. What remains at 
her death by way of investment will belong to 
the person or persons who may be the rever- 
sioner or reversioners at that time. Hach party 
to pay its own costs in both Courts. The 
appellant must make up his deposit of the 
value of Rs. 3,500 inclusive of the deposit 
already made within three weeks from this 
date and also a draft kobala and the costs of 
stamp and registration to be estimated by 
the Nazir. The respondent will execute the 
kobala within three weeks from the said 
daposit. The payments to creditors will be 
made on the completion of the registration. 
The amount payable to the respondent also 
will be paid out onthe completion of the 
registration. 


If the money is not put in as directed, the 
appeal will stand dismissed with costs, hear- 
ing fee three gold mohurs._ 

The Rule is discharged. | 


Beracworort, J.—Section 86 of the Probate 
and Administration Act provides that every 
order made bya District Judge by virtue 
of the powers hereby conferred upon him 
shall be subject to appeal to the High 
Court under the rules contained in the 
Code.of Civil Procedure applicable to ap- 
peals. Thisis the only secticn in the Act 
which gives a right of appeal or provides 
for the procedure on appeal, for section 55, 
which, it was contended, made the Code of 
Civil Procedure applicable at all stages of 
the case, only refers to proceedings in the 
District Judge’s Court. Reading the words 
of the section by themselves and without the 
influence of other considerations, I should 
consider that they meant that there could 
be an appeal against every order by a District 
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Judge under the Act and that the procedure 
provided by the Code of Civil Procedure for 
appeals should apply to such an appeal. If 
the Legislature intended to allow appeals 
only in cases in which they are allowed by 
the Civil Procedure Code, it seems to have 
adopted a very clumsy methdd of expressing 
its intention, for taking that view the 
section might be paraphrased in this way : 
“there shall bea right of appeal in every 
case, but there shall not bean appeal in 
certain cases.” 

But the view which I have indicated is 
not the view which has been taken almost 
uniformly in this Court, as -instanced by 
the cases of Brojo Nath Pal v. Dasmony Dassee 
(3), Abhiram Dass v. Gopal Dass (4), Lucas 
v. -Lucas (5), Khettramont Dasi v. Syama 
Churn Kundu (6), Kalimuddin v. Maharai 
. (2), Lakhi Narain Shaw v. Dhanada Kumar 
Ghose (7). 

These cases decide thatall the rules of 
the Civil Procedure Code regarding appeals 
apply to appeals under the Act. Unless 
then the order under consideration 
amounts toa decree it would not be appeal- 
able according to the view taken in the 
cases cited, 


But against these cases there is a direct 
authority that an order under section 90 of 
the Act is appealable: the case of Uma Charan 
Das v. Muktakesht Dasi (1), It is true that 
in that case the” ‘objection to appeal was 
based on the meaning of the word “hereby” 
and no reference was made to the clause 
referring to the rules contained in the Code 
of Civil Procedure. But Maclean, ©. J. 
speaks-of section 8&6 as allowing an appeal 
in every case without any qualification, and 
as the’ case is a direct authority that an 
order’ ': under section 90 is appealable, 
we are bound to follow it, unless we are 
prepared to refer the. question to a Full 
Bench for decision. 

-Whether, therefore, the order under sec- 
tion 90 amounts to a decree or not, as to 
which I express no opinion, we are concluded 


(8) 2 ©. L, R. 589. 

(4) 17 C. 48. 

(b) 20 0. 245. 

(6) 21 0. 539. > 

(7) 15 Ind. Cas. 686; 16 C. W. N. 1099; 17 0. L. J. 


239. 
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by authority and it must be held that an 
appeal lies, 
As regards the merits I agree in the 
order proposed by my learned brother. 
Appeal allowed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenue Petrrion 29 or 1913-14 or 
BARABANKI DISTRICT. 
January 6, 1915. 
Present:—Mr. Campbell, J. M. 
Raja UDIT NARAYAN SINGH— 
PLAINTIFF— APPELLANT 
VETSUS 
Musammat INDRA KUAR— Derenpanr— 


RESPONDENT. bal 
Oudh Rent Act (XXII of 1886), s. 107B (b)— 
Judicial decisisn— Setilement Court decision—Sir-dar 
hukmi bila lagan 
A vettlement Court decision holding a person to 
be a “sir-dar hukmi bila layan” is a judicial decision 
under section 107B (b) of the Oudh Rent Act. 


Appeal from the decree of the Commis- 
sioner, FKyzabad, dated the 17th March 
1914, upholding the order of the Deputy 
Commissioner, Bara Banki, dated the 4th 
June 1913, reversing that of the Assistant 
Collector, Bara Banki, dated the 17th March 
1913. 

Babu Ram Chandra, for the Appellent. 

Pandit Sarju Prasad Misra, for the Res- 
pondent. 

JUDGMENT .—I entirely agree with the 
Commissioner and Deputy Commissioner 
that respondent holds her land under a 
judicial decision prior to 1902, which makes 
the land in dispute neither resumable nor 
assessable to rent.; 


The question was directly in issue between 
the parties in 1869, with the result that 
respondent’s ancestor was held tobe a “'sir- 
dar hukmi bila lagan,” a finding which was 
upheld in appeal by the Settlement Officer. 
The case clearly comes within section 107B, 
Oudh Rent Act. I, therefore, uphold 
the Commissioner’s order and dismiss this 
appeal with costs. 

Appeal dismissed, . 
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DATTATRAYA RAMACHANDRA V. AJHUDDIN FAKRUDDIN. 


BOMBAY HIGH COURT. 
First Civit APPRAL No. 244 or 1918. 
December 15, 1915. 

Treia ——Sir Basil Scott, Kr. „ Chief Justice, 
and Mr. Justice Heaton. 
DATTATRAYA RAMACHANDRA 
SAVALE AND OTHERS— PLAINTIFES—- 
APPELLANTS 
CETELUS 
AJMUDDIN FAKRUDDIN AND OTHERS—- 


DEFENDANTS—~ RESPONDENTS. 
Civil Procedure Code Act (V of 1908), s. 97— 
Preliminary decree, appeal against, after final decree, 


f permitted, 

Section 97 of the Civil Procedure Code, 1908, 
does not in terms prevent a party from filicg a 
combined appeal against a preliminary and final decree, 
if the dates permit him to do so. [p. 148, col. 2.] 

Where, therefore, the appellant, instead of appealing 
against the final decree, appeals against the prelimi- 
nary decree, the course is unreasonable, and the ap- 
pellant will not be permitted to avoid the provisions 
of the Coust Fees Act by getting what may or may 
not be an effective reversal of the final decree by a 
circuitous method when the direct method is open 
to him. [p. 146, col. 2; p. 147, col. 1.1 


First appeal from the decision of the 
Assistant Judge, Ratnagiri, in Civil Suit No. 
127 of 1912. -> 


Mr. D. A. Tulzapurkar, for the Appellants, 

Mr. Coyajee (with him Mr, 8. Y, 
Abhyankar), for Respondents Nos. 1 to 7 

Mr. D. C. Virkar, for Respondents Nos. 8 
to 19. 

JUDGMENT.— The dates in this .case are 
as follows: On the 30th July 1918, a 
preliminary decree was passed in a mortgage 
suit, On the 25th August 1913, a final 
decree was passed by which the appellant was 
required to pay Rs. 8,000. On the 6th 
November 1913, he preferred this appeal 
against the piel A Da decree only, although 
his objection is as regards Rs. 2,000 of the 
amount which he was required to pay by 
the final decree. The dates clearly permit 
him to raise objection in one -and the same 
appeal to both the decisions of the Court 
in the preliminary decree and the decision 
inthe fina] decree. If at the time of the 
appeal he had only in his way „the pre- 
liminary decree, he would have to pay a 
Court-fee of Rs. 10. Having, however, 
already a final decree in his way, he would 
have, in order to appeal against the decree 
- which he really objects to, to pay a Court- 
fee exceeding Rs. 100; so tHatthe reason 


of his action is pretty obvious. He is trying 
to avoid payment of the Court-fee upon the 
final decree which he objects to. A similar 
case came before this Court (see Balwantsing 
Ramchandra v. Sakharam Mancharam (1) 
in which, on similar facts, the Court 
observed that where the appellant instead 
of appealing against the final decree 
appeals against the preliminary decree, the 
course is unreasonable, and section 97 of 
the Civil Procedure Code does not in terms 
prevent a party from filing a combined 
appeal against a preliminary and final decree, 
if the dates permit him todo so. In that 
case the Court permitted the appellant to 
have a reasonable time to combine objections 
to the final decree in the pending appeal, 
paying such Court-fees as might be necessary, 
and an ad‘ournment was granted for the 
purpose. We follow the decision in that case 
and we pass similar order. But before con- 
cluding it is necessary to refer to two 
judgments in the Madras and Allahabad 
High Courts which have been relied upon 
by the appellant. Lakshmi v. Marudevi (2) 
was a case arising upon different facts 
altogether. Kanhaiya Lal v. Tirbeni Sahai (3) 
contains a passage to this effect — “It seems 
to me,” says the learned Chief Justice, 
“that these remarks in Kurie Mal v. 
Bishambhar Das (4), namely, ‘that a serious 
anomaly would be created by the modification 
of the preliminary decree...while the final 
decree...remained in force and had not been 
appealed against’, proceeded upon the 
erroneous assumption that the final decree 
remained in force after the preliminary decree 
upon which it was based had been set aside. 
In my opinion, ina suit for partition, when 
the preliminary decree is set aside on appeal, 
the final decree which is based upon it falls to 
the ground. If lam right in this, there is 
no foundation for the supposed anomaly 
which the learned Chief Justice apprehended. 
It has been held by the Calcutta High Court, 
that the final decree continued after the 
preliminary decree had been set aside, but all 
these decisions proceeded on the basis that a 


(1) 88 Tnd. Cas. 187; 18 Bom. L: Ri RO note. 

(2) 12 Ind Cas. 664; IU M L. T. 437; 21 M.L J. 

(3 24 Ind. Cas. 827; 36 A, 532 at p. 535 (F. B.); 12 
A. L.: J. 876. 

(4) 5 Ind. Cas. 276; 32 A. 225: 7 A. L, J. 210, 
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party could challenge the correctness. of the 
preliminary decree on an appeal from the 
final décree. The provision of the Code to 


which I have referred abave now sets this 


matter absolutély at rest. A party to a suit 
for partition who has not appealed against 
the preliminary decree, can no longer chal- 
lenge the correctness of that decree by an 
appeal against the final decree’ 

Here as we have pointed out. the dates 


permitted the appellant to challenge both . 


the preliminary decree and the final decree 
within the time allowed by law for appeal 
against the preliminary decree und we cannot 
permit him to avoid the provisions of the 
Court Fees Act by getting what may or may 
not be an effective reversal of the final decree 
by a circuitous method when the direct 
method is open to him. We, therefore, will 
permit the appellant two months within 
which to combine in this appeal such 
objections as he may have against the final 


decree, paying such Court-fees as may be. 


necessary. The appeal will be set down 
again in two months from this day when we 
will pass final orders if no objections have 
been added to the final decree. 


Order accordingly. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenve Peririon No. 280 or 1914-15 or 
Sirapur DISTRICT, 
November 9, 1915, 
Present:—Mr. Holms, S. M., and 
Mr. Campbell, J. M. 
Thakur GAURI SHANKAR AND OTHERS— 
PLAINTIFFS— APPELLANTS 
| VETSUS 
ABU MUHAMMAD—Derenpant— 
RESPONDENT. 


Groves—Trees subsequently cut and land cultivated— 


Resumption~— Oudh Rent Act (XXII of 1886), s. 107H 
—lLan i, whether includes groves. 

Where aholding is given to a person in grove- 
tenure in the first instance, and the trees are subse- 
‘quently cut and the land cultivated without pay- 
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Musammat BABANTI t, NATHA, * 


ment of any rent, his title to hold the landas a 
cultivator in rent-free tenure does not commence 
until the trees are removed and the land cultivated. 


Under section 107H of the Oudh Rent Act 
plots must be held as “land” rent-free for 50 years 
and by two successors, and not as grove for that period. 
“Land” as defined inthe Act does not ordinarily 


- Include groves. 


Appeal from the decree of the Commissioner, 
Lucknow, dated the 21st April 1915. 

Babu Rajeshwari Prasad, for the Appellants. 

JUDGMENT. 

CAMPBELL, J. M.—-( November 5th, 1915.)—1 
am unable to agree with the Deputy Commis- 
sioner and Commissioner in this case. It 
is clear that the holding wag given to respond- 
ents ancestor in grove-tenure in the 
first instance: and that the trees, in that 
part of the holding which has now been 
assessed to rentin under-proprietary tenure, 
were not cut down until about 1310 Fasli. 
Respondent’s title to hold the fand as a 
cultivator in rent-free tenure does not com- 
mence until the trees were removed and 
the land cultivated. 

He clearly then has no title to under- 
proprietary rights. I would modify the 
Commissioner’s order and direct that the 
land be assessed to rent under section 107G 
and not section 107H of the Rent Act, letting 
parties bear their own costs in all Courts. 


Horms, S. M.—I agree. Under section 
107H the plots must have been held’ as 
“land” rent-free for 50 years and by two 
successors, ard not as grove for that period. 
“Land” as defined in the Oudh Rent Act 
does not ordinarily include groves. 


Anpeal allowed, 


PUNJAB CHIEF COURT. 
Seconp Oiviz Appeat No. 1718 or 1913. 
May 20, 1915. 
Present:—Mr. Justice Chevis and 
_ Mr. Justice Shadi Lal. 
Musammat BASANTI— Derenpant—- 
APPELLANT 
TETSUS 

NATHA— PLAINTIFE— RESPONDENT, 

Custom— Adoption- Daughter-in-law, power of, to 


challenge adoption— Altenatron- Disposition of pi operty 
by Will or adoption—Distinction, ` 
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The customary appointment of heir is to all 
intents and purposes tantamount to a bequest and, 
therefore, a person who cannot contest the power of 
testamentary disposition of a proprietor cannot be 
allowed to challenge the power of nominating an heir. 

A daughter-in-law, therefore, under the Customary 
ao cannot attack the adoption made by her father- 
in-law. 


Sant Singh v. Sadda, 14 Ind. Cas. 23; 63P. R. 1912: 
222 P. W. R. 1912; Ralia v. Wariam Singh, 20 Ind. 
Cas. 454, 94 P. R. 1918; 287 P. f. R. 19 3; 177 P. 


W.R. 1913; Surain Singh v, Jawahir Singh, 20 Ind. Cas. 


839; 281 P. L. R. 1913;,162 P., W. R. 1913, followed. 

Bhupa v. Nigahia, 68 P. R. 1903; 13 P. L. R. 1904, 
distinguished. 

Second appeal from the decree of the 
Divisional Judge, Ambala Division, dated 
the 12th July 1913. l 

Messrs. Badr-ud-din and Balwant Rai, for 
the Appellant. 

Messrs. Ganpat Rat and Gokal Uhand 
Narang, for the Respondent. 

JUDGMENT.—The ‘Courts below have 
concurred in holding that the respondent 
Natha was adopted by Sujana and this 
finding, being one of fact, cannot obviously 
be challenged in second appeal. The appel- 
lant’s Pleader, bowever, contends that 
Sujana was not entitled to adopt the respond- 
ent, and that the adoption is, therefore, 
invalid. Now the person challenging ‘the 
adoption is the daughter-in-law of the 
adopter, and it is beyond dispute that if 
Sujana had made an alienation of the land 
which is affected by the adoption, she would 
not have been entitled to attack it. 

The proposition is absolutely clear that 
the customary appointment of heir—and 
the present adoption is one of that kind— 
is to all intents and purposes tantamount 
to a bequest, and we fail to understand 
why a person who cannot contest the 
power of testamentary disposition of a 
proprietor should be allowed to challenge 
the power of nominating an heir. This 
principle is, in our opinion, a result of 
the legal incidents which attach to the 
institution of the appointment of heir and 
is recognized in a Division Bench judgment 
reported as Sant Singh v. Sadda (1). To 
the same effect are the observations in 
Rulia v. Wartam Singh (2) and Suran 


(1) 14 Ind. Cas. 23; 63 P. R. 1912; 222 P. W. R. 
1912. 7 

(2) 20 Ind. Cas, 454; 94 P., R. 1913; 287 P.-L. R. 
913; 177 P. W. R. 1913. 
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Singh v. Jawahir Singh (8). Mr. Balwant ` 
Rai places bis reliance upon a chance 
remark contained in a Single Bench judg- 
ment in Bhupa. v. Nigahta (4), but it 
is patent that the point was not before 
the learned Judge, and that he did not 
intend to lay down that the right to no- 
minate an heir can be called in question 
by one who “is precluded by custom from 
challenging the power of alienating the 
land which is to pass to the appointed heir. 
We are, accordingly, of opinion that 
Mussammat Bassanti cannot attack the 
adoption made by her father-in-law and 
direct that this appeal be dismissed with 
costs. 
Appeal dismissed. - 
(3) 20 Ind. Cas. 839; 281 P. L. R. 1918; 162 P, W. 


R. 1913. 
(4) 68 P. R. 1903; 13 P. L, R. 1904. 
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CALCOTTA HIGH COURT. 
FULL BENCH. -7 


APPEALS FROM APPELLATE Decrees Nos, 2915 
AND 2972 or 19U8 anp 566 vo 577 
or 1909. 

February 7, 1916. 
Present:— Sir Lancelot Sanderson, Kr., Chief 
Justice, Justice Sir John Woodrotfe, KT., 
JusticeSir Asutosh Mookerjee, Kr., 
Justice Sir Herbert Holmwood, Krt., and 
Mr. Justice D. Chatterjee. 
JNANADA SUNDARI CHOWDHURANI 
— PLAINTIFF — APPELLANT 
versus 

In No. 2915 or 1908 
ABDUR RAHMAN BHATIA AND OTHERS— 
DEFENDANTS—RESPONDENT3 
In No. 577 or 1£09 
ADU SHEIK AND orHers—D&renpants— 


RESPONDENTS. 
Bengal Tenancy Act (VIH of 1885, B.O), ss. 1094, 
105, 1054, 106, Chapter X—Second Appeal——Decision 
settling rent, if subject to second appeal—Finding of 
fact or law. f 
Where in a proceeding under section 105 of the 
Bengal Tenancy Act, the Settlement Officer settles 
rent under sub-section (4) by increasing it in 
accordance with the rules laid down in section 52 of 
the Act and his decision is reversed, on appeal, by 
the Special Judge, on the ground that the land of the 
tenant is not proved to be in excess of the area for 
which rent has been previously paid, a second appeal 
is not barred by section 109A of the Act, [p. 168, 
col. 2; p. 156, col. 2.) - 4 x 
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A ‘tenancy agreement fixing a certain ront for 
the area mentioned therein provided that the land- 
lord could have the land measured within the term of 
the lease, and if the area or the classification was 
found to be wrong, the rent would be varied. On 
measurement the area was fonnd to be in excess of 
what was mentioned in the agreement. The landlord 
claimed additional rent, but the Special Judge, on 
appeal, refused the claim on the finding that the 
tenant was not ‘in possession of more land than that 
for which rent was previously paid: 

Held, that the finding of the Special Judge involved 
a question of fact as well as of law and was, 
therefore, assailable in second appeal, [p. 158, col. 1; 
p. 156, col. 1; p. 157. col. 1 | 

Per Sanderson, O. J.— Section 1094 of the Bengal 
Tenancy Act clearly contemplates an appeal from 
the Special Judge to the High Court with reference 
to particulars in respect of which the decision which 
settles the rent is given. [p. 153, col, 1.] 

Per Mookerjee, J-—An appeal lies from the decision 
of a Special Judge in a proceeding: initiated under 
section 105, Bengal Tenancy Act, provided his decision 
is not “a decision settling a rent”. [p. 154, col. 1.3 

Scheme of Chapter X of the Bengal Tenancy Act 
examined. [p. 154, col. 1.] 

Pirthi Chand v, Basarat Ali, 3 Ind. Cas. 449; 10 C. 
L. J. 843; 13 C. W. N. 1149; 37 O. 80 at pp. 39, 40 
(F. B.); Dhunmun Panday v. Newas Proshad Singh 
Bahadur, 20 Ind. Cas. 841; , 18 O. W. N. 165 at p. 166, 
referred to. 

If in any proceeding under section 105, Bengal 
Tenancy Act, questions under section 105A have been 
investigated“and determined, the decision of the 
Settlement Officer, though in form an ordér. which 
settles a fair and equitable rent, does in substance 
embody a decision of questions within the scope of 
section JO5A and consequently of section 108 and is, 
therefore, subject to second appéal. [p. 154, col. 2.] 

Mathura Mohun Lahiri v. Uma Sundari Debi, 25 C 
84; Rajkumar Pratap Sahay vw. Ram Lal Singh, 6 C 
L.-J 68% at p. 539; Akbarali Mian v, Musammat Hira 
Bibi, 15 Ind. Cas. 332; 16 C. L. J. 182 at p. 188: Lakhe 
Narain Sarongi v. Sri Ram Chandra Bhunya, 11 Ind. 
Cas. 212; 15 C. W, N. €21; 14 C. L. J. 146; Dhunmun 
Panday v. Newas Proshad Singh Behadur, 20 
Ind. Cas. 84]; 18 C. W. N. 165 at p. 166 (F.B ); 
Pirthi Chand v. Basarat Alı, 3 Ind. Cas. 449; 10 Q. 
L. J. 348; 13 C. W. N. 1149; 37 O. 30 at p. 39; Shew- 
barat Koerv. Nirpat Roy, 16 C. 596 at p. 597; Lala 
Kirut Narain v, Pallokdhari Pandey, 17 C. 226; 
Rameswar Singh v. Bhaneswar Jha, 4C. L. J. 128; 
33 C. 837; W. M. Grant v, Ram Rakhar Bhagat, 6 
Ind. Cas. 601; 14 ©. L. J. 110, referred to. 

Per Holmwood, J—Each case must depend on its 
own circumstances and no genera] rule can be 
laid down as to what is or what is not a decision 
merely settling a rent. But whatever is found in 
any case to go beyond that simple decision and to 
decide any of the particulars referred to in section 
105A or section 106 of the Bengal Tenancy Act is 
open to second appeal. [p. 146, col, 2.] 


Case referred to the Full Bench by Woaod- 
roffe and Coxe, JJ., on the 27th July 1914. 


FACTS.—The materiel 
sufficiently from the following 


facts appear 
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ORDER OF REFERENCE. 

“These appeals arise out of proceedings for 
the settlement of a fair and equitable rent, 
and the substantial question in controversy 
between the parties is, whether the landlord 
is entitled to rent for the whole area 
ascertained by measurement to be within 
the tenants’ bolding at the rates mentioned 
in the kabuliyats, which were executed by 
the tenants for these holdings before the 
passing of the Tenancy Act. One kabuliyat 
has been translated and laid before us asa 
sample of their tenures. This: was executed 
by the tenant in respect eof 6 annas odd 
“described in the schedule” and the tenant 
promised to pay Rs 29 odd as rent for the 
said lands “according tothe description and 
rates given helow”’. The schedule gave 
the area, boundaries and classification of edch 
plot, and ended in an abstract showing (2) 
the total area of each class of land, (77) the 
rate of ‘rent per area of that class, and 
(iz) the total rent payable forthe area in 
each class. It was stipulated in the kabulzyat 
that.the landlord could have the land 
measured within the term,. and if the 
area or the classification was found to be 
wrong, the tenant would be bound to 
pay additional rent or be entitled to a 
reduction of rent, as the case might be. 

The Settlement Officer held that these 
stipulations in the kabuliyats regarding the 
payment of rent according to the result of 
a further measurement were valid and 
decided the point in controversy in favour 
of the plaintiff. The learned District 
Judge has reversed the Settlement Officer’s 
decision on that point and the plaintiff 
appeals, 


It appears to us that the Settlement 
Officer’s decision isin accordance with the 
principles laid downin Rajkumar Pratap Sahay 
v. Ram Lal Singh (1) ard Akbar Ali Mian v, 
Musammat Hira Bibi (2) with which, on this 
point, we are in agreement. On the merits, 
therefore, we think that the appeal should 
succeed. 


A preliminary objection, however, has 
been taken that no second appeal lies, on the 
ground that the decision of the District 
Judge is a decision settling a rent within 


(1) 5 C. L. J. 538 at p. 539, ° 
(2) 15 Ind. Cas, 332; 16 C, L. J. 182 at p. 188, 
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the meaning of section 109A of the Bengal 
Tenancy Act. It was held in Akbar Alt 
Mian v. Musammat Hira Bibi (2), cited 
above, that in cases of this nature. an 
appeal lay. The question, however, was 
not discussed and the decision proceeded on 
the principle of stave dertsts, the rulings 
` followed being Mathura Mohun Lahiri v. 
Uma Sundari Debt (3) and Rajkumar Pratap 
Sahay v. Ram Lal Singh (1) quoted above. 
The latter ruling is clearly in point. The 
facts were aimost exactly the same as 
those of the case now before us. The 
decision in Mathura Mohun Lahiri v. Uma 
Sundari Debi (8) was under the unamend- 
ed Act, but the principle on which it 
proceeded seems to us to be the same, 
Under the Act as it then stood, an appeal 
lay to this Court from the decision of a 
Special Judge “in any case undersection 106.” 
Section 106 dealt with disputes 
correctness of an entry in the Record of 
Rights (not beingan entry of a rent settled), 
consequently disputes over an entry of a 
rent settled did not come within section 105 
and so could not be the subject of an 
appeal to this Court. It was held, however, 
in the case cited that when, in proceedings 
taken on ihe application of a landlord for 
the settlement of rent, the liability of the 
tenants to pay rent on account of any 
alleged excess area was decided, an appeal 
lay to this Court. 


On the other hand, the opposite view 
was taken in Rameswar Singh v. Bhooneswar 
Jha(4 and W. M. Granty. kam Rakhar Bhagat 
(5) that in cases of that nature no second 
appeal lay. A reference to the papers of 
the last mentioned case shows that in it 
increased rent was claimed onthe ground 
of an increase of area. In our opinion 
these two cases cannot be reconciled 
with the other cases mentioned above and 
the point can only be setiled by a Full 
Bench. 

We would formulate the point as 
follows:— When in a proceeding under 
section 105 of the Bengal Tenancy Act, 
the Settlement Officer is asked to increase 
the rent under sub-section (4) in accordance 
with the rules laid down in section 52 


(3) 25 C, 84. 
P 4 ©. L. J. 138; 38 C. 837. 
(5) 6 Ind. Cas, 603; 14.0, L. J. 110, 
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and the claim is refused, on appeal to the 
Special Judge, on the ground that the land 
of the tenant is not proved to be in excess 
of the area for which rent has been previously 
paid, is a sezond appeal barred by section 
109A ofthe Act? 

We make this reference in Appeal No. 
977. Theother analogous appeals will remain 
pending till this is disposed of. 

The Rules granted in these cases are 
discharged as no possible question of 
jurisdiction arises.” 

In the reference in S. A. No. 577 of 
1909 no one appeared for the respondents. 
Babu Upendra Lal Roy asked the permission 
of the Court to be heard, though he did not 
appear for the respondent in Second -Appeal 
No. 577, on the ground that his clients who 
were respondents in analogous appeals pend- 
ing till the decision of the Fall Beneh, wonld 
be affected. 

Babu Upendra !al Ray was then per- 
mitted to help the Court as amicus uriæ. 

Maulvi Nur-ud-din Ahmad, on similar 
prayer under similar cireumstances was told 
by their Lordships that if, after hearing Babu 
Upendra Lal Ruy, their Lordships thought 
it necessary they, would hear him. 

Babu Duwarkan th Chakravartt (with him 
Babus Chandrakanta Ghosh, Grija Prossanna 
Roy Chowdhury and Nilkanta Ghosh), for 
the Appellant, reaus the Order of Refer- 
ence. ; 

Section 109A, clause (3), Bengal Tenancy 
Act, allows a second appeal— appeal lies 
from decision on particulars of a tenancy 
which are ancilliary “to settlement of rent.” 


The scheme of Chapter X of the Bengal 
Tenancy Act, if carefully examined, shows 
that the Legislature did not interd to 
exclude second appeals. Ina case like this 
the question is not one of merely “settlin 
rent.” - 


The decision in the present case was not ” 
a mere settlement of rent, it was a decision 
on the rights of the parties to alter the 
rent on the special conditions and incidents 
of the tenancy, vide section 142, clause (A)— 
“Special conditions and incidents, if any, of - 
the tenancy.” 

The decision of the Settlement Officer 
really falls within the purview of section 106, 
Bengal Tenancy Act, and is, therefore, subject 

ae 
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to second appeal, It is not a desision 
merely under section 105, Bengal Tenaney 
Act; it falls within section LO5A which was 
not present in the old Act. 

[Sanperson, C. J.—Within what clause of 
section 105A would this case fall ? ] 

Clause (f) would cover this case. 

.[Mooxeries, J.—Clause (a) might apply 
to this case. | 

Section 106 lays down the procedure to 
be followed when there are disputes as to 
incidents and conditions of a tenancy. 

A Settlement Officer has two duties: (1) 
to decide disputes, (2) to settle fair rent. 


- -Final settlement of rent is not open to 
second ‘appeal, hut- second appeal lies from 
the first point, vizą deciding disputes as to 
incidents of a tenancy. Refers to proviso 
to section 105A: Many disputes which 
might arise under section 106 can also be 
raised and decided under section 105. If 
in settling rent under section 105, the 
Settlement Officer decides any of the disputes 
under section 106, then so far as these’ pre- 
liminary matters are concerned, a second 
appeal will lie but when the final settle- 
ment .of rent does not involve decision of 
disputes falling under section 106, it is not 
open to second appeal. 


` Reads proviso to section LO9A. The High 
Court can alter the finding as to any of the 
particulars which are ancilliary to the 
settlement of rent. This proviso shows that 
second appeal lies in a case like this. 


By the conditions of the kabuldyat in the 
present case, the landlord has the right to 
increase rent when on remeasurement the 
area ig found more. The area mentioned in 
the kabuliyat is not conclusive. 


[SANDERSON, ©. J.—The present appeal 
isnot against an order settling rent. | 

The present appeal is against an order 
deciding “particulars” mentioned in section 
109A. We base our claim upon the terms of 
the kabuliyat executed by the tenants. ‘When 
there is no special contract between the 
parties, then only a simple settlement of fair 
rent is conceivable. 

SANDERSON, C. J.— The Settlement Officer 
only finds whether, there is excess Jand.|-- 

Yes, wy Lord, hethen proceeds to find 
what should be the rent, 
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Rajkumar Partap Sahay v. Ram Lal Singh 
(1); Akbar Ali Mian v. Hira Bibi (2° (last 
paragraph) are in support of my contention. 

Farther, Rajkumar Partap Sahay v. 
Ram Lal Singh (1) has been already approved 
in- the Full Bench decision reported as 
Pirihi Chand v. Basarat Ali (6). So there 
is no conflict, I submit, on this point. 

The present appeal is after amendment 
of the Act that is, after section LOSA was 
introduced. 

The point was decided previously and 
those decisions, Rajkumar Pratap Sahay v. 
Ram Lal Singh (1 and Mathura Mohun Lahiri 
v. Uma Sundari Debi (8), were approved 
by a Fall Bench, vide Pirthi Ohand v. Basarat 
Ali- (6). 

Babu Upendra Lal Roy, forthe Respondents. 
— Reads section LO9A clause (3). A decision 
under section 105 is a decision settling rent 
and a second appeal is, therefore barred 
by section 1094A, clause (3). Further, under 
section 1G0 of the Civil Procedure Code, no 
second appeal is allowed on questions of 
facts. . In this particular case, the decision as 
to whether the tenant had excess land or not 
is .a finding of fact and, therefore, no second 
appeal -lies. 

[ Wooprorre, J.—This is no answer to the 
point of preliminary objection. | 

[Mooxersen, J.—Then you assume that a 
second appeal is competent ? | 

Babu Upendra Lal. There is a distinct 
finding of the Special Judge that there was 
no excess area. 

[D. CHATERJER, J.—-The Settlement Officer 


‘settled rent for the whole holding and not 


suggest 
of a 


for the excess part only. Do you 
that a decision as to “purticulars” 
tenancy is a finding of fact ? ] 

-[ Mooxersen, J.— This point is beyond our 
jurisdiction. The referring Court says in 
the order of reference on the merits, 
therefore. we think that me appeal should 
succeed.” | 


4 


Babu Upendra Lal.—Rameswar Singh v, 
Bhooneswar Jha (4) and W.M.Grant y. Ram 
Rakhait Bhagat (5) decide that no second 
appeal lies. 

Maulvi Nur-ud-din Ahmad, 
The main decision in this case 


followed.— 
is in effect 


(6) 3 Ind. Cas. 449; 87 C. 30.at pp. 39, 49 (FB), 


- 10 ©. L. J. 343; 13 C. W. N. 1149, 
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a decision settling rent and not settling 
particulars of a tenancy. Hence no second 
appeal lies under section 109A, clause (3). 
‘The mere fact that in séttling fair rent, the 
Settlement Officer applied section 52 of the 
Act would not take his decision out of the 
purview ofsection 105. The finding of the 
Special Judge in appeal that there was no 
excess land, does not put his decision 
outside the scope of section 105. The ques- 
tion is one of settling fair rent and nothing 
more and there is no second appeal. The 
Settlement Officer and the Special Judge 
might proceed upon various grounds to settle 
fair rent and the question whether second 
appeal lies or not does not depend upon 
what grounds the fair rent was settled, 

vide Rameswar Sirgh v. Bhooneswar Jha (4), 

Dhunnun Panday v. Newas Proshad Singh 
Bahadur (7). 1n the case of Mathura Mohun 
Lahiri v. Uma Sundari Debt (3), Rajkumar 
Pratap Sahay v. Ram Tal Singh Q0) 
there was no settlement of rent at all; and 
moreover in the case of Mathura Mohun 
Lahiri vy. Uma Sundari Debi (3) there was 
doubt as to under what section the proceeding 
was instituted; whereas the case of Rames- 
war Singh v. Bhooneswar Jha (4) is exactly 
in point. 

There are some earlier decisions in my 
favour, viz, Shewbarat Koer v. Nirpat Roy (8) 
and Lala Kivut Narain v. Palukdhari Pandey 
-(9), which were not considered in Mathura 
Mohun Lahiri v. Uma Sundari Debi (8) cited 
by the other side. 


Babu Dwarkanath was- not heard in reply. 
JUDGMENT OF THE FULL BENCH. 


Sanperson, C. J.—The question which was 
referred to this Court relates to a preliminary 
point as to whether there was a second appeal 
under the circumstances of this case, and 
it is stated at page 2 of the paper-book before 
me as follows: “When ina proceeding under 
section 105 of the Bengal Tenancy Act, the 
Settlement Officer is asked to increase the 
rent under sub-section (4) in accordance with 
the rules laid down in section 52, and the 


"(7) 20 Ind. Cas. 841; 18 ©. W. N. 165at p. 166 
(8) 16 C. 696 at p. 507. 
(9) 17 Ç. 326, . 
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claim is refased, on appeal to the Special 
Judge, on the ground thatthe land of the ` 
tenant 13 nob proved to ba in excess xf the 
area for which rgnf has been previously paid, 
is a second appeal barred by section 109A of 
the Act?” | 

The Settlement Officer had decided that 
the tenants were in possession of land which 
was in excessof the area mentioned in the 
tenancy agreement. The tenancy agreement 
provided thatthe landlord could have the 
land measured within the term, and if the 
area or the classifi ation “was found to be 
wrong, the tenant would be bound to pay 
additional rent or be entitled to a reduction . 
of rent, as the case might be. The Settle- 
ment Officer held that by reason of . that - 
provision it was open to the landlord to 
have the matter of the area enquired into. 
He, therefore, proceeded to enquire into it, 
and held,as I have already said, that the 
tenants were in fact in possession of excess 
land. 


The tenants thereupon appealed to the - 
Special Judge, who reversed the decision of 
the Settlement Officer upon the question as to 
whether the tenants'were in possession of 
excess land. He then proceeded to deal 
with the rates of rent with regard to the 
lands which were specified in the tenancy 
agreement. His judgment is to be found 
at pages 256 and %7 of the paper-book of 
Appeal No. 2915 of 1908. I need not read 
it. He begins his judgment, with regard to 
the first finding in this way, “Next comes 
the question of whether the tenants have 
been found to be in possession of any excess 
land”; and his conclusion is that “for the 
reasons I hold thatthe Settlement Officer 
was wrong in finding that the tenants, or 
any of them, are in possession of excess 
land.” Thenat pace 27 he proceeds to deal 
Now, the decision 
of this question depends upor a few sections 
of the Bengal Tenaney Act which I propose 
to read. The first section to whichI need 
draw attention is section 52. Ido not intend 
to read bat merely mention it, for the 
purpose of showing that I have nol forgotten . 
it. Section 105, sub-section (1), provides 
that “when, in any casein which a settle- 
ment of land revenue is not being made or 
is not about to be made, either the landlord 


or the tenant applies, within two months‘ 
s 
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from the date of the certificate of the final 
publication of the Record of Rights under 
section 103A, sub-section (2), fora settle- 
ment of rent, the Revenue Ollicer shall 
settle a fair and equitable rent in respect of 
the land held by the tenant.” Then section 
105A provides, “Where, inany proceedings 
for the settlement of rents under this part, 
any of the following issues arise :—(a) 
whether the land is, or is not, liable to the 
payment of rent,............ een. , the Revenue 
Officer shall try and decide sach issueand settle 
` the rent under section 105 accordingly.” Then 
ection 1U9A, sub-section (3), provides 
subject to the provisions of Chapter 
XLII of the Code of Civil Procedure, an 
appeal shall lie to the High Court from the 
decision of a Special Judge in any case 
under this section (not being a decision 
settling a rert) as if he were a Court sub- 
ordinate to the High Court within the 
meaning of the first section of that Chapter: 
Provided that, if in a second appeal the 
High Court alter the decision of the Special 
Judge in respect of any of the particulars 
with 1efereuce to which the rent of any 
tenure or holding has been settled, the Court 
may settle a new- rent for the tenure or 
holding” and so on. 


Now in my judgment, section 109A clearly 
contemplates an appeal from the Special 
Judge to the High Court, with reference to 
the particulars in respect of which the 
decision which settles the rent is given. It 
was argued by the learned Vakil who 
appeared for the appellant that the matter 
upon which the judgment was given in this 
case was @ particular with reference to which 
. the rent of any tenure or holding has been 
settled, or to put in the negative way, it 
was not merely a decision settling a rent. I 
agree with the contention. 1 can quite see 
that a matter such as this between the 
landlord and tenant may be a matter of 
great importance, which may involve not 
only a question of fact but a question of 
law. Asit seemed to me the question in 
this case did involve a question of fact as 
well as of law. First of all, it was alleged 
that under the terms of the agreement the 
Jandicrd was entitled to go beyond the area 
which was specified in the agreement, and was 
entitled to have the area of the land re- 
measured -and settled, which was clearly a 
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question of law; and it also involved the 
question of fact, whether the area contended 
for by the landlord was the right one or 
that contended for by the tenant was the 
right one. 

For these reasons I come to the conclu- 
sion that that part of the judgment of the 
Special Judge in which he overruled the 
judgment of the Settlement Officer was not 
merely a decision which settled the rent, 
Therefore, there was an appeal from the 
decision of the Special Judge to the High 
Court. The conclusion at which I have 
arrived upon aconsideration of these sec. 
tions is supported by the decisions which 
were cited on behalf of the appellant, It 
is only necessary for me to say, therefore, 
that the answer which, In my opinion, 
ought to be given to the question that 
has been referred is that the appeal in 
this case is not barred by section 109A of 
the Act. 

I, therefore, think that the appeal ought 
to be entertained, and having been entertained 
it ought to be allowed, and the decision of the 
Settlement Officer restored, with costs both of 
this reference and inthe Division Bench, 
hearing fee, one gold mohur for each hearing. 

Wooprorre, J.—I agree that the question 
referred tous should be answered in the 
negative and, therefore, an appeal lies. On 
the merits also, as is stated in the refer- 
ring order, I think the appeal should 
succeed. 


MOOKERJER, J.—The question referred for 
decision by this Full Bench has been framed 
in the following termsi— When, in a pro- 
ceeding under section 105 of the Bengal 
Tenancy Act, the Settlement Officer is asked 


to increase the rent under sub-section (4) 


in accordance with the rules laid down in 
section 52, and the claim is refused, on 
appeal to the Special Judge, on the ground 
that the land of the tenant is not proved 
to be in excess of the area for which rent 
has been previously paid, is a second ap- 
peal barred by section LOA of the Act?” In 
my opinion, this question should be answered 
in the negative, on a true interpretation 
of sub-section 3 of section 109A of the Ben- 
gal Tenancy Act. That sub-section provides 
that, “subject to the provisions of Chapter 
XLII of the Code of Civil Piocedure of 1882, 
an appeal shall lie to the High Court from the 
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decision of a Special Judge in any case under 
this section (not being a decision settling a 
rent) as if he were a Court subordinate to the 
High Court within the meaning of the first 
section of that chapter”. ln the case before 
us, proceedings were initiated under section 
105, which is mentioned in sub-sections 1 and 
2 of section 109A, consequently an appeal 
lies to this Court from the decision of the 
Special Judge provided his decision is not 
“a decision settling a rent”. 

To determine the precise scope of this 
expression, it is necessary to examine briefly 
the scheme of Chapter X of the Bengal 
Tenancy Act, in which section 109A finds a 
place. This Chapter is divided into four 
parts. The first part, which treats of the 
preparation and publication of the Records of 
Rights comprises sections 101 to 103B. The 
second part’ contains sections 104 to 104J 
and deals with questions of settlement of 
rents, preparation of settlement rolls, and 
disposal of objections, in cases where a settle- 
ment of land revenue is being or is about 
to be made. The third part, which includes 
section 105 to section 109A, treats of settle- 
ment of rents and decision of disputes in 
cases where settlement of land revenne is not 
being or is not about to be made. The 
fourth part, which covers sections 109B 
to 115A, embodies settlemental provisions. 
Consequently, when a Record of Rights has 
been prepared and finally published under 
sub-section 2 of section JOSA, if, as in the 
case before us, a settlement of land revenue 
is not being or is not about to be made, it is 
open to the parties, landlord or tenant, to 
initiate proceedings, either under section 
105 or under section 106, Section 106 
enables them to institute a snit before a 
Revenue Officer to challenge the correctness 
of the entries made in the Record of Rights. 
This may be regarded as a procedure for a 
direct challenge of the entries in the record. 1f 
a proceeding is, on the other hand, instituted 
undér section 105 for a settlement of the rent 
by the Revenue Officer, the duty is cast upon 
him to settle a fair and eqnitable ‘rent in 
respect of the land held by the tenant. Such 
a proceeding may follow the result of a suit, 
` if any, instituted under section 106 or 
recourse may be had to it without the prior 
institution of a suit under tbat section. In 
the latter event, there may be an indirect 
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challenge of the correctness of the entries 
in the Record of Rights. The provision for 
this contingency is embodied in section 1054, 
which anthorises the investigation of 
specified particulars in the course of settle- 
ments of rent under section 105, provided 
there has been no prior decision upon those 
questions in a suit under section 106. 

The history of the introduction of section 
105A, which was explained in the judgment 
of the Full Bench in Pirthi Chand v. Basarat 
Ali (6) and later on summarise in 
Dhunmmun Panday v. Newas Proshad Singh 
Bahadur (7), throws light upon the solution 
of the question raised before us. It was 
pointed out in these cases that although 
section 105 did not by itself, in its original 
form, contemplate an investigation into the 
question of correctness of the entries in the 
Record of Rights, yet a practice had grown 
up in proceedings under that section to 
decide questions which, the Legislature con- 
templated, should be determined by a suit 
under section 106. To put the matter in 
another way, the parties were placed in the 
same position as ifa suit under section 106 
and a proceeding under section 105 had been 
simultaneously instituted and consolidated, 
and an amalgamated trial held for the 
investigation of the question of fair and 
equitable rent. This led to the enactment 
of section 105A, which regularises the 
practice that had gradually developed,and the 
Revenue Officers, while seized of proceedings 
under sections 105, were expressly authorised 
to determine questions mentioned in section 
105A which, inthe ordinary course, would 
form the subject of an enquiry under section 
106. This conclusively answers the objec- 
tion suggested in the course of the argument 
that the Settlement Officer in the case before us 
had no jurisdiction to determine the question 
of excess area: Dhunmun Panday v. Newas 
Proshad Singh Bahadur (7). It follows ac- 
cordingly that if in any proceeding under 
section 105, questions under section 1054A 
have been investigated and determined, the 
order of the Settlement Officer, though in form 
an order which settles a fair and equitable 
rent, does in substance embody a decision of 
questions within the scope of section 105A, and 
consequently of section 106. Ifthe order is 
of that description, we cannot reasonably hold 
that the decision of the Settlement Officer ` 
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is a decision merely settling a rent within 
the meaning of section 109A; and consequent- 
ly not liable to be challenged by way of 
second appeal to this Court. We cannot be 
invited to sacrifice substances to form, to 
look merely at the label and not the contents 
of the adjudication. If the questions 
specified in section 105A had been decided 
in a suit under section 106, the determina- 
tion by the Revenue Authorities would not be 
final; the appellate decision of the Special 
Judge would be liable to be tested in second 
appeal to this Court. It cannot, on principle, 
make any difference that those very questions 
have been determined by the very same 
authorities in a proceeding under section 
105. This viewis amply borne out by the 
proviso to section 109A, which contemplates 
the possibility of interference by the High 
Court with the determination by the 
Revenue Officer and the Special Judge of the 
particulars essential for a settlement of 
fair and equitable rent. In the case before 
us, the substantial question in controversy. 
between the parties was, whether the tenant 
was liable to pay rent in respect of what may 
be compendiously called excess land.” 
The case for the landlord was that the area 
in the occupation of the tenant exceeded the 
area mentioned in the contract of tenancy. 
The landlord, consequently, claimed assess- 
ment of rent on the difference between these 
two areas and prayed that a fair and equit- 
able rent might be settled in respect of all 
the lands in the holding. The tenant repelled 
the suggestion that he was in possession of 
excess land. The Settlement Officer came to 
the conclusion that the tenant was in orcupa- 
tion of excess area, in other words, that the 
area in his occupation exceeded the area for 
which the rent had hitherto been paid by 
him; and he assessed fair rent on this basis. 
Upon appeal, the Special Judge has reversed 
that decision. Consequently, although the 
decision of the Special Judge has settled a 
fair and equitable rent, it has also determin- 
ed a question of fundamental importance to 
the parties, namely, what are the lands 
Hable to be assessed with fair and equitable 
rent; clearly, a second appeal is not barred 
with regard to the determination of the 
latter question. 

The distinction I have just explained was 
recognised as early as 1897 in Mathura 
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Mohun Lahiri v. Uma Sundari Debi (3) 
where a question arose, whether the tenant 
was in occupation of excess land. The 
answer depended upon the determination of 
the length of the standard pole used for 
measurement of the land. The Courtof first 
instance went into this question and came to 
a finding; but upon appeal, the Special Judge 
declined to investigate the matter. This 
Court held that a second appeal was com- 
petent, as the question was in essence 
not of fair and equitable rent, but of the 
area of the land included in the tenancy. 
Mr. Justice Macpherson observed that the 
appeal did not raise any question as to 
what the fair and equitable rent was, but 
it did raise questions as to a matter 
which must be decided before the Settle- 
ment Officer conld settle the amount of rent 
payable, namely, the area of “tho land in 
respect of which the landlord was entitled 
to have the rent assessed. This view was 
followed in the cases of Rajkumar Pratap 
Sahay v. Ram Lal Singh (1), Akbar Ali Mian 
vy. Musammat Hira Bibi (2), Lakht Narain 
Sarongt v. Sri Ram Chandra Bhunya (10) and 
Dhunmun Pandey v. Newas Proshad Singh 
Bahadur (7). The same principle underlies 
the decision of the Full Bench in Pirthi Chand 
v. Basarat Ali (6), where the Courts below 
had decided a question falling within the 
scope of clause (e) of section 105A, namely, 
a question as to the status of the tenant. 


It has been urged, however, that a differ- 
ent view was taken in Shewbarat Koer v. 
Nirpat Roy (8), Lala Kirat Narain vy. 
Palukdhart Pandey (9), Rameswar Singh vy, 
Bhooneswar Jha (4) and W. M. Grant v. 
Ram Rakhar Bhagat (5). In my opinion, 
this contention is based upon an erroneous 
interpretation of the decisions mentioned. 
The case of Shewbarat Koer v. Nirpat Roy 
(8) plainly indicates that the question 
raised there related to the rent settled and 
not to matters now included in section 105A. 
This is emphasised in Lala Kirat Narain 
v. Palukdhart Pandey (9), where Mr. 
Justice Ghose expressly stated that no ques- 
tion arose before him as to the particulars 
entered in the Record of Rights ; in fact, the 
question related exclusively to what was 


(10) 11 Ind. Cas, 212; 15 C, W. N. 921; 140. L. J 
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the fair and equitable rent: This, so far 
as I can gather, was also the view adopted 
in Rameswar Singh v. Bhooneswar Jha (4) 
and W. M. Grant v. Ram Rakhar Bhagat (5). 
I feel no doubt, accordingly, that. the 
question propounded for the decision of the 
Full Bench should be answered in the 
“negative. 

As regards the merits, it has been argued 
that Chapter XLII of the Civil Procedure 
Code of 1882, mentioned ‘in sub-section 3 
' of section 109A, which has now been re- 
placed by section 100 of the Civil Pro- 
cedure Code of 1908, effectively bars the 
present appeal. Thereis plainly no force 
in this contention. Sub-section 3 of section 
109A merely provides that if the appeal 
_is otherwise competent, it is to be heard as 
an appeal from appellate decree, subject 
to the rules laid down in that behalf in the 
Civil Procedure Code, in other words, ~ this 
Court can interfere in an appeal of this 
description, only if the decision of the lower 
Appellate Court involves an error of law. 
In this connection, our attention had been 
drawn to a passage in the judgment of 
the Special Judge where he states that the 
~ tenant was not in occupation of any excess 
land. At. first sight, this may bear the 
appearance ‘of a finding of fact not suc- 
cessfully assailable in second appeal. But, 
upon closer examination, it appears that the 
finding involves an error of law. The 
Special Judge has held in substance that the 
tenant is not in occupation of excess land, 
because he must be deemed under his con- 
tract to be in occupation of the area men- 
tioned therein. This overlooks the funda- 
mental point that the contract itself pro- 
vides that the landlord will be at liberty to 
re-measure the lands. The lands have been 
actually re-measured in the Settlement pro- 
ceedings under Chapter X of the Bengal 
Tenancy Act, and the landlord claims assess- 
ment of fair rent on the area so determined 
by the Revenue Authorities, which must, 
prima facie, be deemed correct under section 
103B. The tenant defendant might possi- 
bly, either by the institution of a suit 
under section: 106 or by way of objection 
in this very proceeding, have established 
that the entry in the Record of Rights was 
erroneous; but he has not done so. Con- 


sequently, the landlord’ was entitled to have - 
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fair rent assessed on.the basis of the area 
as found by the Settlement Officer, and this 
was the view accepted by him. 

In my opinion, this appeal must be 
allowed, the decree of the Speciai Judge 
reversed and that of the Settlement Officer 


_restored with costs throughout. 


HoLrmwoop, J.—I agree with the judgment 
delivered by the learned Chief Justice that 
in the casé before us a second appeal does 
lie under section 109A. I am of opinion 
that each case must depend on its own 
circumstances and that no general rule can 
be laid down as to what is or what is 
not a decision merely set tiling a rent. But 
it is clear that whatever is found in any 
case to go beyond that simple decision 
and to decide any of the particulars re- 
ferred to in section 105A or section 106 


of the Bengal Tenancy Act is open to 
second appeal.. I also agree with my 
learned brother Mookerjee that there is 


no real conflict in the decisions that have 
been cited before us on either side. 

I, therefore, agree that the appeal should 
be allowed and the judgment and decree 
of the Settlement Officer restored with 
costs. 

CHATTERJEE, J.—I agree in answering the 
quéstion Wa IA to us in the negative.’ 
I think the proviso to section 1O9A 
supplies an important clue of the expla- 
nation of the bar to second appeals im- 
posed in clause (3) of the section. This 
proviso is to the effect that if in a second 
appeal the High Court alters the decision 
of the Special Judge in respect of any 
of the particulars with reference to which 
the rent of any tenure or holding has 
been settled, the Court may settle a new 
rent for the tennie or holding, etc. This, 
therefore, contemplates the case of appeals 
to the High Court lying in cases in which 
rents have been settled, not against the 
order settling the rent but against the 
decision of the Court upon the particulars 
in respect of which the order settling the 
rent bas been passed. In view of this 
distinction made by the section itself the 
controversy that appeals against orders re- 
sulting in the settlement of rent are barred, 
does not seem to be sound. 

Then with xegard to the merits ‘of the 


case it bas been contended that there” is 
+ 
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a finding of fact which will prevent our 
interference in second appsal. That find- 
ing of fact is that the tenant is not‘ in 
_ possession of excess lands. ‘This to my 
‘mind upon the facts of this case is an 
apparent finding of fact but based upon 
an erroneous view of the legal rights of 
the parties as determined by the con- 
tract entered into by them and is, there- 
‘fore, liable to examination in second 
‘appeal. i 

=: Reference answered in the negative. 





COURT OF THE BOARD OF REVENUE, 
~. UNITED PROVINCES. a 
Revenvs Petition No. 64 or 1913-14 oE 
 FYZaBAD DISTRICT, 
December 10, 1914. 
Present:—Mr. Holms. S. M., and 
é Mr. Campbell, J. M. 
CHHEDI TEWARI—Derenpant— 


2 APPELLANT 
VEI'SUS l 
SHAH HAYAT AHMAD—P tatytirr— 
RESPONDENT. 


“Oudh Rent Act (XXL of 1886), s. 33—Enhancement 


of rent-—Agreement fixing no period after which enhance- 
ment te be made, effect of. 

The rent ofa tenant, holding under an agreement 
entered into between him and the landlord after 22nd 
July 1868, under which the former is to pay a fixed 
amount of rent and is liable to ejectment in event of 
default, but which fixes no period after which he is 
liable to enhancenrent of rent, cannot be enhanced 
under the provisions of the Oudh Rent Act. 

Baideo Bakhsh Singh v. Chaudhrain Sahib-un-nisa, 
Selected Decision No. 11 of 1912, referred to. 


Appeal from the decree of the Commis- 
sioner, Iyzabad, dated the Sth April 1914, 
reversing the order of the Assistant Col- 
lector, Fyzabad. 

Pandit Gokaran Nath Misra, for the Ap- 
pellant. ` 
` Mr. Mohammad Wasim, for the Respond- 
ent. 

JUDGMENT. 


CAMPBELL, J. M.—( December 10th, 1914.) — 
I do not think that in this case the Commis- 
sioner has attached sufficient importance to 
the effect of the agreement of 1572, by which 
the parties agreed that appellant should 
pay rent at Re. 1 a bigha, and should 
only “be liable to ejectment in event of 
default. I cannot see that any -period is 
fixed in that agreoment, after which áp- 
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pellant is liable to enhancement of rent, 
The case seems to me to be on all fours 
with Baldeo Bakhsh Singh v. Chaudhrain 
Sahib-wn-nisa (1). and theagreement appears 
to bring appellant within sub-section (2) of 
section 33 of the Oudh Rent Act. 

I would, therefore, set aside the order of 
the Commissioner and restore that of 
the Assistant Collector, making respondent 
liable for appellant’s costs in both Appellate 
Courts. 

Horus, S. M.—-I agree. 


Appeal allowed 
(1) Selected Decision No. 11 of 1912. | 





CALCUTTA HIGH COURT, 
ÅPPEAL FROM ORDER No. 189 or 1914. 
February 18, 1916. 
Present:—Justice Sir Herbert Holmwood, Kr., 

and Mr. Justice Imam. 
CHARUSILA DASI— OHJEGTOR— 
APPELLANT 
versus 


JYOTISH CHANDRA SIRKAR— 
PETITIONER — RESPONDENT, 

Succession Certificate Act (VII of 1889), s. 4— Debt 
—Insurance money, if debt—Succession certijicate, if 
necessary to realize insurance Money, i 

An insuranco policy is not contemplated by section 
3 of the Succession Certificate Act and the insurance 
money upon a policy of Life Assurance, excepting in 
so far as it became an ascertained debt before 
tho death of the assured, is not included in the Act 
[p. 159, col. 1.) | i 

Therefore the money payable by an Insurance Cum.. 
pany on a policy of Life Assurance after the death 
of an assured, which was during his life-time an 
entirely undetermined sum, is not a debt due to the 
deceased within the meaning of the Succession Cer. 
tificate Act which can be included in a succession 
certificate. [p. 159, col. 1.] 

The Succession Certificate Act does not give a 
general power of administration of the estate of the 
deceased to the person who gets the succession 
certificate, if only empowers him to collect the 
debts which were existing in the life-time of the 
deceased and have accrued due prior to his death 
[p. 159, col. 1] 


Appeal against the order of the District 
yaaa dated the 17th of February 

FACTS.—One Shyama Charan Sarkar, a 
Hindu governed by the Dayabhaga Law, 
died leaving behind him a son Jyotish 
Chandra Sarkar and a widow Charusila 
Dasi. Jyotish Chandra applied for a 
certificate under Act VII of 1889 for the 
collection of certain debts, amongst which 
was included a certain sum of money payable 
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by the Mutual Hindu Family Pension Fund 

on an assurance upon the life of Shyama 

Charan Sarkar, who had constituted his 

widow Charusila his nominee for the receipt 
of the money. 

Charusila objected to “the life insurance 
bonus being - included in the grant, on the 
ground that she was entitled to the money 
under the terms of the policy. 

The District Judge of Nadia granted a 
certificate to Jyétish Chandra in which the 
insurance bonus was included, 

An appeal was thereupon preferred by 
Charusila to the High Court on the ground 
that the insurance money did not form a part 
of the estate of the deceased and as such no 
certificate ought to have been granted with 
respect thereto. ` 

Babu Amarendra Nath Bose, for the Appel- 
lant.—The deceased gave the money over to 
his widow. «She was constituted the nominee 
and as‘such shehas got the sole right to 
receive the money. Under the terms of 
the rules of the Company which formed a 
part of the contract, they are bound to pay 
the money to the nominee, and the petitioner 
for succession certificate can have no right 
to receive the same. The deceased parted 
with all interest in the money and the 
petitioner as his representative-in-interest 
cán have none. 

At any rate it-was not a debt and as 
such cannot be the subject-matter of a 
grant of a succession certificate, vide per 
Mookerjee, J., in Bancharam Majumdar 
y. Adya Nath Bhattacharjee (1). 


Babu Baranasibast Mookerjee, for the Re- 
spondent.—Money secured by life insurance 
is a part of the estate of the assured. The 
grounds upon which this view is based are 
set forth in Cleaver v. Mutual Reserve Fund 
Life Association (2). The same view has been 
taken in several Indian cases, vide Oriental 
Government Security Ife Assurance Oompany 
Limited y. Vantidu Ammiraju (3), Shanker 
Vishvanath Vagh v. Umabai (4), Ishani Dasi 


(1) 3 Ind. Cas. 492; 36 C, 936 at pp. 941, 942; 10 C. 
L. J. 180; 13 C W. N. 966. 
(2) (1892) 1 Q. B. 147; 61 L. J. Q. B. 128; 66 L. T. 
220; 40 W. R. 280; 56 J. P. 180. 
(3) 10 Tnd. Cas. 263; 35 M. 162 at p, 167; (1911) 1 M. 
W. N. 276; 9 M, L. T. 451. 
(4) 19 Ind. Cas. 786; 37 B. 471; 15 Bom. L, R. 
820. 
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v. Gopal Chandra Dey (5). 

No trust was created. The deceased .did 
not part with his interest in the money. 
Under the rules of the Company he had 
the right to change his nominee at any time. 
The application for insurance in which the 
nomination was made, cannot have the 
force of a valid testamentary instrument, 

Succession certificates have been granted 
with respect to such moneys to the legal 
representative of the deceased, vide Rayamma 
v. Ramakrishnayy2 (6), Oriental Government 
Security Infe Assurance Company Inmited v. 
Ventidu Ammiraju (3). 

The appellant was not called upon to reply. 

JUDGMENT.— The question which arises 
in this appeal from order is one of consider- 
able importance, and it is this:—-Whether 
the nomination bya husband for an un- 
ascertained sumi of money in insurance is 
a debt for which succession certificate can 
properly be issued to his heirs under Act VIT 
of 1889. A good deal of argument has 
been addressed to the question whether ‘ such 
insurance money is part of the estate of 
the deceased. -That itis partof the estate 
of the deceased: is concluded by authority, 
A Bench of the Bombay Court in Shankar 
Vishvanath Vagh v. Umabat (4), a Bench 
of this Court in Ishant Dasi v. Gopal Chandra 
Dey (5) and the case of Oriental Government 
Security Life Assurance Company Inmited v, 
Vantidu Amnviraju (8), all based upon the 
English decision in Cleaver v. Mutual Reserve 
Fund Infe Association (2), clearly laid down 
that it does form part of the deceased’s estate. 
Tt has also been argued for the respondent 
that the nomination does not operate as a 
personal transfer and that it creates no trust 
in favour of the nominee. This also may 
be conceded. It has also been ‘pointed out 
that on the facts in Oriental Government 
Security Infe Assurance Company Inmited v 
Vantidu Ammiraju (3), it was held that suc 
cession certificate can be given to the heirs for 
an ascertained sum of 2,000 (pounds) to be 
paid by the executors after the death’ of 
the deceased, as was laid down in Cleaver v, 
Mutual Reserve Fund Life Association (2). 
But this is not the case here. Here we 


(5). 25 Ind. Cas. 236; 200. L. J. 44; 180. W. N. 
1885. 
(6) 29 M. 121. 
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have an unliquidated sum and the remarks 
of Mr. Justice Mookerjes in the Full Bench 
case of Bancharam Majumdar vy. Adyannth 
Bhattacharjee (1), though they are obiter, 
may, we think, be applied to the question 
before us, .which as far as we know is 
ves integra. Mr. Justice Mookerjee points out 
that where the amount is not liquidated, as 
in the case of a suit for accounts, by the 
representative of the deceased partner 
against another partner, and in the case of 
rent not yet due, there is no existing debt 
and as was laid down in the case of Jones 
v. Thompson (7), it cannot, therefore, be 
described as a debt accruing due to the 
estate. That appears to us to be the 
governing factor in „deciding whether a 
particular debt should or should not be 
the subject of succession certificate. 

We may point out that an insurance 
policy is not contemplated by section 3 of 
the Succession Certificate Act. We may also 
point out that the Act does not,as has 
erroneously been supposed in numerous 
cases we have seen from the mofusstl, give 
any general power of administration of the 
estate of the deceased. It is confined and 
absolutely confined to the collection of debts 
which were existing in the life-time of the 
deceased and have accrued due prior to his 
death. This money which has since been 
ascertained to be the sum of Rs. 404 odd 
was during the life-tima of the deceased an 
entirely undetermined sum depending on 
the prompt payment of the premiums as they 
becams due and upon the duration of the 
insured’s life. It was not as in Cleavers 
case (2) an ascertained sum to be paid on his 
death whenever that might occur. It was, 
therefore, not an existing debt at any time 
before his death; nor does it appear to us to be, 
strictly speaking, a debt at all, although it 
is a part of his estate. In the Succession 
Certificate Act, the nature of the debt is to 
be stated; as we have already pointed out, it 
does not appear that the Insurance money, 
excepting in so faras it became an ascer- 
tained debt before the death of the deceased, 
is included in that Act. We think that the 
proper order to pass in this case is that 
this sum of Rs, 404-7-11 shoald be excluded 


(7) (1858) 1 El. B 
Jur. (N. s.) 338; 6 W., 
545. 


from the succession certificate, leaving it to 
the parties, if necessary, to obtain any other 
form of administration certificate contemplat- 
ed by law. 

The result is, that this appeal will be 
decreed, and‘ the objection of Charusila 
Dasi will be upheld. The order of the lower 
Court is set aside in so faras it refers to 
the Policy No. 9048 in the Mutual Hindu 
Family Pension Fund, which will be exclud- 
ed from the certificate granted to the 
petitioner. 

The appellant is entitled to her costs in 
both Courts. Weassess the hearing-fee in 
this Court at two gold mahurs. 

Appeal decreed, 





PATNA HIGH COURT, 
APPEAL FROM ÀPPELLATE Dicrem No. 1473 
or 1912. 
March 14, 1916. 
Present:— Mr. Justice Mullick. 
MILTON PODDAR AND ANOTRER—— DEFEND- 


ANTS—~APPELLANTS 
versus 
JADAB CHANDAR CHATTOPADHYA—. 
AND OTHERS PLAINTIFF AND REMAINING 


Derenpants— RESPONDENTS. 

Civil Procedure Code (Act F of. 1908), s. 11—Res 
judicata — Finding of fact, when operates as res judicata 
—Suit for rent - Previous suit for fair and equitable 
rent——Rent determined less than claimed—Suit dig- 
missed—Finding as to rent, if res judicata. 

A finding of fact to operate as res judicata must 
be material and necessary to the decision of the 
suit. [p. 160, col. 2.] 

Shib Charan Lal v. Raghu Nath, 17 A. 174; A. W. N. 
(1895) 47, followed, 

The plaintiff sued the defendants for the rent of 
a holding at the rate of Rs. 80 per annum. The 
defendants pleaded that the holding was rent free, 
In a previous suit by the plaintiff under section 23, 
Act X of 1859, claiming from the defendants a 
kabuliat at the rate of Rs. 49-3 odd for the same 
holding, it was found by the first Court that the 
fair rent payable was Rs. 33-12 and the suit was 
decreed, but the Appellate Court dismissed the suit 
on the ground that the rent was not Rs, 49-3 
as claimed but something less: 

Held, that the rate of rent was a question directly 
and substantially in issue before the Appellate Court 
in the previous suit and it was not open to the 
defendants in the present suit to say that they were 
not bound by the Appellate Court's finding in that 
case [p. 160, col. 2.] 


Babu Abant Bhushan Mukerji, for the 
Appellants. 

Babu Atul Krishna Rai, for the Respond. 
ents. 


* 
. 


+ 
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JUDGMENT:—The plaintiff sues the.de- 
fendants for the rent of a holding at the 
rate of Rs. 30 perannum. The plea of the 
defendants is that the holding’ is rent free. 
The Deputy Collector who Heard the suit 
in the first instance dismissed if, on’ the 
ground that the plaintiff had failed to 
show that any rent had been previously 
aid., 

j In’ appeal the learned District Jadge has 


_held.that the decision of the Judicial Com- 


missioner of Chota Nagpur in a ‘previous 
suit between the parties fixing the rent 
at Rs, 30, operates as res judicata and 
enfitles the plaintiff to succeed in the 
present suit. He has accordingly reversed 
the decree of the Deputy- Collector and 
decreed the suit in full. i 

““A'gainsb that decree the defendants peate 

this second appeal and the only questions 
argued by the learned Vakil for the.appel- 
lants ‘ig, whether or not the District Judge’s 
decision as to res sudicata is correct. 
_ It appears that the suit to which the 
Judicial Commissioner's judgment of the 
5th of June 1890 relates, was a suit brought 
by the plaintiff under section 23, Act X of 
1859, claiming from the defendants a kabulzat 
at the rate of Rs. 49-3 odd. The ground on 
which this rent was clainied was that’ it was, 
the rent which lands of similar description 
with similar advantages in places adjacent 
were liable to pay (section 17, clause 1, 
Act X of 1854). The Deputy Collector, who 
tried the suit,thought the fair rent payable 
was Rs 33-12 ard decreed it at that rate. 
There was an appeal by the plaintiff and a 
cross-appeal by the defendants. 

When the cise went up on appeal before 
“the Judicial Commissioner, the Judicial Com- 
, missiorer found that as the rent was> not 
“Rs 49-3 as claimed but something less, the 
plaintiff’s suit was bound to fail and relying 
upon Golam Mahomed v. Asmut Alee Khan 
(1), he dismissed the suit altogether. Can 
it be said that this decision by the Judicial 
Commissioner was not a decision upon a 
question directly and substantially in issue 
between the parties ? 

The learned Vakil for the sapala 
maintains that the question was only inci- 
dentally or collaterally in oe but he 


Wo 10 W. R. (F. B.) Idat p. 20 
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admits that if I find against him’ a this 
point, then under section 1l of the Civil 
Procedure Code the decision of the Judicial . 
Commissioner must be es judicata.’ The- 
learned Vakil relies first of all on. Run 
Bahadur Singh v. Lucho Koer (2) and he 
contends that the question as to the rate of 
rent in the suit before the Judicial Commis- 
sioner was,as in the Privy Couneil ruling 
above cited, incidental and subsidiary to the 
main’ question. He supports his argument 
.by reference to Shib Charan Lal v.° Raghw 
Nath, (3) in which section 11 èf the Civil 
Procedure Code was explained as meaning 
that a finding of fact, to operate as res judicata, 
must be material and necessary to the 
decision of the suit. [ am willing to take 
this as the test. In my opinion itis quite 
clear that in the proceedings before the 
Judicial Commissioner, it was material and 
necessary to determine what, if any, was 
the rent payable by the defendants. The 
plaintiff claimed at Rs. 49 odd and it was vital 
to the case to determines whether the rent 
was that sum or something less. 

That being so, the finding that the rate 
of rent avas Rs. 30 clearly operates as 
yes judicata in the present suit. This in 
substance is the principle upon which the 
decision in Niamut Khan v. Phadu Waa 
(4) proceeds. 

A good deal has been made out of an 
observation by tHe Judicial Commissioner in 
the suit of 1889 to the effect that it was 
necessary to decide what rent, the plaintiff 
was entitled to, as the amount of rent had a 
bearing upon the question of costs. Neither 
side before me is‘able to say to what provi- 
sion of the law the learned; Judicial Com- 
missicner was here referring. But whatever 
may have been the reason for the learnéd 
Judicial Commissioner*s making this observa- 
tion, I am quite satisfied that the rate of 
rent was a question directly and substan-- 
tially in issue before the learned | Judicial 
Commissioner and that inthe present suit 
it is not open to the defendants to say that 


they are not bound by the Judicial Com- 


missiéner’s finding. The appeal is, there- 
fore, dismissed with costs. 
s Appeal dismissed, 
(2) 11 0. 201; 12 I. A. 23, 
(3) 17 A. 174; A. W. N. (1895) 47. 
(4) 6C. 319; 7 C. L, R, 227 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenue Perrrion No. 1 og 214-15 oF 
Bara Bankr DISTRIGI. 
December 12, 1714. 

Present: Mr. Holms, S. M. 
BHAGWAN DIN AND OTHERS - PLAINTIFFS — 
APPELLANTS 
versus 
SHANKAR PRASAD AND 0THERS—- 
DEFEND \NTS— RESPONDENTS. 

Adveise possession—Patti belonging to others, land 
in, cultivation of -Renr, occupation without pryment 
of Cultivating possession, mere, effect of. 

A co-sharer who cultivates land in a patti belonging 
to others for which he pays no rent, cannot, in the 
absence of his setting up a claim to proprietary 
rights during his period of occupation, have after 


14 years atitle to hold as proprietor by reusou of 
adverse possession. 


Bibu Sat Narain Prasad v Ram Kumar, Selected 
Decision No 3 of .4!0, referred to, 


A mere cultivating possession as distinguished 
from proprietary possession, such as may be evidenced 
by collection of rent from tenants or by payment of 
lan l-revenne, is not prima facie adverse. 


Appeal from the decree of the Commis- 
sioner, Eyzabad, dated the 18th July iyvl4, 
upholding the order of- the Assistant Col- 
lector, Bara Banki, dated the 18th March 
1914. 

Mr. Mohammad Wasim, for the Appellants. 

Babu Basdeo Lal, for the Respondents. 


JUNGMENT.--The appellant sets up a 
claim to be proprietor-by adverse possegsion. 
In his statement he referred to some claim 
under a partition and under a map, but 
this claim is not pressed and there is no 
evidence of any kind adduced to establish 
it. So far as the record shows, he-is a 
co-sharer in the village but not in the patt: 
in which. the land in suit is. The position 
taken up by his Counsel is a wide one. 
He argues that anyone who cultivates land 
in a patti belonging to others for which 
he pays no rent, has after 12 years a 
title to hold as proprietor by reason of 
adverse possession. This is a very wide 
claim. - Babu Sat Narain Prasad v. Siam 
Kumar (|) is to some extent against it, 
though the question of adverse possession 
was not considered in that decision, but if 
the Board considered that the conclusion 
was not justifiable that a squatter who had 
managed to eonceal his cultivation from a 


(1) Selected Decision No. 3 of 1910. 
11 
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landholder for twelve years had occupancy 
rights, ib seems probable that the Board 
wonld not have regarded as justifiable a 
wider conclusion that such a squatter had 
proprietary rights. Had the appellant dur- 
ing his period of oceupatiou set up a claim 
to proprietary rights, he might have ese 
tablished his case, but there is nothing what- 
ever to show that up till the time of the 
plaint any claim of proprietary right was 
set up, and the absence of any evidence 
to support ib indicates that even then it 
was not a bona fide claim. The mere cul- 
tivation of pilis land is consistent with a 
claim to be a tenant or a proprietor or 
with the fact of his beinga mere squatter. 
It has been held that a mere squatter or 
intruder who does not set up any claim of 
right cannot plead adverse possession, The 
appellant relies on a maxim thah possession 
is prima facie adverse. Had the possession 
of the land by the appellant been in any 
way proprietary possession such as would 
be evidenced by collection of rent from 
former tenants or by payment of Inand-revenue, 
the case would have been different. His 
possession was cultivating possession which 
did not necessarily imply any claim to 
proprietary right and, as I noticed above, 


it was not till the present plaint that any 
such claim was set up. 


I see no.reason to differ from the decision 


of the lower Courts and dismiss the appeal 
with costs. 


Appeal dismissed. 


PUNJAB CHIEF COURT.’ 
Seconp Civit Appea. Nu. 1970 o 1913. 
June 5, 1915. 

Present: —Mr. Justice Chevis and 
Mr. Justice Shadi Lal, 
Musammat THAKARI—~P.Laintirr—- 
APPELLANT 
versus 
Musammat GANESHI AND OTHERS—DEFEN D- 
ANTS—~ RESPONDENTS. 
Inmitation Act (IX of 3908), Sch. I, Arts. 120, 
125— Widow, clienation by—Suit by remote reversioner 
—Punjab Limitation (Ancestral Lund 


Aliena- 
tion) Act (I of 1900), applicability of, 
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Article 125 of Schedule I of the Limitation Act, 1908, 
applies to an action brought by an immediate 
reversionér for a declaration in respect of a widow’s 
alienation and a similar suit by a remote reversioner 
18 governed by Article 120 of the same Act. 

Bhagwanta v, Sukhi, 22-A. 38; A. W. N. (1899) 159, 
followed. 

The Punjab Limitation (Ancestral Land Alienation) 
Act, I of 1900, ig confined in its operation to alienations 
by male proprietors ouly. 

Khiali Ram v. Gulab Khan, 11 Ind. Cas. 392; 190 
P. L. R. 1911; 33 P. R. 1911 (F. B.), followed. 


Second appeal from the decree of the 
Divisional Judge, Ambala, dated the 10th 
July 1913. 

Mr. Morrison, for the Appellant. 

Lala Devi Das, for the Respondents. 

J UDGMENT.—After hearing Mr. Morrison 
for the appellant, we have no hesitation in 
concurring with the lower Courts that the 
plaintiff’s suit is barred by time under Article 
120 of the Limitation Act. It appears that, 
on the death of Narain Singh, his estate was 
mutated, one-half in favour of his widow 
Musammat Biro, and the other balf in favour 
of the second widow Musammat Kanwar Dei 
and the widow of his deceased son Musammat 
Ganeshi, in equal shares. The Revenue 
_ Officer upon objection by Musammat Ganesbi 
subsequently modified his previous order by 
removing the name of Musammat Kanwar 
Dei, with the result that Jfusammat Ganeshi 
was recorded as owner of one-half instead 
of one-fourth. This decision of the 
Revenue Officer led to an action by the two 
widows of Narain Singh against Musammat 
Ganeshi and it was in the course of that suit 
that a compromise was arrived at in 
February 1902 between Masammat Ganeshi 
and Musammat Kanwar Dei, by which it 
was agreed that Musammat Ganeshi was to 
obtain one-fourth of Narain Singh’s estate 
and on the death of Musammat Kanwar Dei 
was also to inherit the latter’s one-fourth. 
It may be noted that Musammaé Biro did not 
agree tothis compromise and continued the 
suit against Musammat Ganeshi, which was 
ultimately dismissed on the merits. 

The present snit is by Musammat Thakari, 
the daughter of Narain Singh by Musammat 
Kanwar Dei, for the usual declaration that 
the compromise is invalid as against the 
plaintiff and that if shall not affect her when 
the succession opens out. it is quite clear 
that, under the law applicable to the parties, 
the person entitled to succeed to the property 
ou the death of Musammat Kanwar Dei is 
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Musammat Biro and that the plaintiff has 
no right to possess the land in her presence. 
Now Article 125 is applicable to an action - 
brought by an immediate reversioner, and 
the suit by a remote reversioner for a declara- 
tion is governed by Article 120 [vide, inter 
alia, Bhagwanta v. Sukhi (1)]|. It is manifest 
that under the latter Article the present suit, 
which was instituted more than six years 
after the date ofthe compromise, is barred 
by limitation. Mr. Morrison frankly admits, 
therefore, that Article 125 has no applicability 
to a case of this kind. 

The learned Counsel, however, contends that 
the Punjab Limitation Act, I of 1900, 
governs this suit and that the period of 
limitation is twelve years. Heis unable to 
cite any authority in support of this conten- 
tion which, we observe, is opposed to the 
express words of the Statute. The Legislature 
lays down in clear and unequivocal terms 
that the law of limitation prescribed by that 
Statute is applicable toan alienation by a 
“male proprietor” and we are, therefore, 
unable to accept the argument that the word 
“male” should be interpreted as including 
“female.” There is absolutely no authority 
in favour of this construction, and the observa- 
tions in Khiali Ram v. Gulab Khan (2) are 
against the appellant’s contention. We have 
accordingly no. hesitation in holding that 
Act I of 1900 is confined in its operation to 
alienations by male proprietors and that 
those effected by females are governed by the 
ordinary law of limitation. 

We accordingly uphold the judgment and 
decree of the lower Appellate Court and 
dismiss the appeal with costs. 


Appeal dismissed. 
(1) 22 A. 33; A. W. N. (1899) 159. 
(2)°11 Ind. Cas. 392; 33 P. R. 1911 (F. B.); 190 P. 
R. 1911. 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenge Permon No. 5 or 1914-15 oF 
Rat BARELI Districr. 
February 6, 1915. 
Present: —Mr. Campbell, J. M. 
RAJA RAMESHAR BAKHSH SINGH— 
DEFENDANT—APPELLANT 
VETSUS 

RAGHUBAR—Ptaintirgy— RESPONDENT. 

_ Estoppel—Landlord, position of—Enhancement, 
illegal, of rent—Acceptance of rent, effect of. 

A landlord accepting rent as enhanced by him 
until the enhancement is declared illegal, is subse- 
quently debarred from pleading that no fresh statu- 
tory period began from the date of the enhancement, 


when the tenant sets up such period in contesting 
_& notice of ejectment. 


Appeal from the decree of the Commis- 
sioner, Lucknow, dated the 17th August 
1914, upholding the order of the Assistant 
pie Rai Bareli, dated the 9th March 

FACTS.—The defendant-landlord 
hanced the rent of the plaintiff-tenant at a 
rate not allowed by law. The enhanced 
rent was to be paid from 1319 Fask and 
was actually realised by the landlord for 
two years, víz, 13819 and 1320 Fasli. 
Subsequently the enhancement having been 
declared by proper authority to be illegal, 
the landlord did not realise rent at the 
enhanced rate but issued a notice of 
_ ejectment against the tenant for the year 
1322 Fasli. The tenant contested the notice 
on the ground that there had been a 
change of rent within seven years, and 
the landlord replied that the enhancement 
of rent could not be set up by the tenant 
as change of rent, inasmuch as the enhance- 
ment was such as could not be enforced in 
view of the fact that it had been declared 
to be illegal. 

Pandit Gokaran Nath Misra, for the Ap- 
pellants. 

JUDGMENT.—I entirely agree with the 
lower Courts. Appellant put bimself quite 
out of ‘Court by accepting the enhanced 


rent for 1319 and 1320 Fasl¢, even though 


the enhancement was subsequently declared 
illegal. I uphold the Commissioner’s order 
and dismiss this appeal with costs. This 
also governs Nos. 6, 7 and 8. 

Appeal dismissed, 
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‘a plaintiff sues a defendant in: 
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MA HTWE v, MAUNG LUN, 


LOWER BURMA CHTEF COURT. 
FULL BENCH. 


Civit Rererence No. 14 or 1915. 
January 10, 1916. 
Preseni:—Sir Charles Fox, Kr., Chief Judge, 
Mr. Justice Robinson and Mr. Justice Parlett. 
MA HTWEH—APPELLANT 


VETSUS 


MAUNG LUN— RESPONDENT, 

Mortgage—Redemption, suit for—Sale set up—-Mort- 
gage or sale not proved—Possession, if can be decreed— 
Cause of action, different, suit if decreed on— Practice 
—Transfer of Property Act (IV of 1882), s. 55 (6) (b). 

In a suit for redemption, in which the dofendant 
denies the mortgage alleged by the plaintiff and 
sets up a sale to him, the plaintiff cannot recover 
possession when by reason of the provisions of the 
Transfer of Property Act the plaintif cannot prove 
the mortgage sued on and the defendant cannot 
prove the sale relied upon by him. [p. 165, col. 1.j 

Itis in accordance with the principles of sound 
common sense and justice that a man who brings a 
case and fails to prove it should nob get a decree on 
a different cause of action from that allegéd by him. 
[p. 165, col 1.] h 

Sheo Prasad v. Lalit Kuar, 18 A. 403; A W. N 
(1896) 132; Eshenchunder Singh v. Shamachurn Bhutto, 
ll M.I A.7; 6 W. R. 57 (P.C.}; 2 Ind. Jur. (N. s.) 
87; 2 Sar. P. ©. J. 209; 20 E. R. 3, referred to and 
followed. 


FACTS of the case appear from the follow- 
ing Order of Reference made by Fox, C. J , in 
Special Civil Second Appeal No. 330 of 1914, 
dated the 6th December 1915: — 

“This is one of numerous cases in which 
posses- 
sion seeking to redeem land on the ground 
of its having been mortgaged only and the 
defendant: resists the suit on the ground 
that the land had been sold outright to 


him. The transaction took place long after 


sections 04 and 59 of the Transfer of Pro- 
perty Ast had been brought into force in 
Lower Burma. The amount advanced on 
mortgage or according to the defendant’s 
version of the transaction the price paid for 
the land was Rs. 150. No instrument in 
writing embodying the terms of the trans- 
action was executed and registered; conse- 
quently the plaintiff could not prove the 
mortgage nor could the defendant prove a 
sale to him. l 

It is contended that in a suit for re- 
demption on the basis of the land having 
been mortgaged a decree for recovery of 
the land on payment of the amount ad- 
vanced can be given notwithstanding that 
the plaintiff cannot prove the mortgage, and 
I am asked to go into the evidence as to 
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whether the transaction was a mortgage 
or sale. . The case.of Maung Yeik v. Maung 
Pe To (1) is cited as an instance of the 
relief claimed having been granted in such 
a case. In U Tun v. Ma Hnyin (2) I 
have held that ina similar case the plaint- 
iff cannot obtain recovery of pcssession. 
The basis of a suit for redemption of a 


mortgage is the mortgage alleged, and 
“if by reason of some provision of law 
the mortgage cannot “be proved, if ap- 


pears to me that the suit must fail. 
It may be that if the plaintiff had sued 
for possession on the grourd of her title 
only she would*have been entitled to a decree 
without paying anything, but a decree must 
be founded on the causeof action alleged 
by the plaintiff, and the cause of action in a 
suit such as this is a mortgage which can- 
not be proved. In Maung Yetk v. Manng 
Pe To*(1) the relief was granted apparently 
on a consideration of the legal rights of the 
parties. I cannot agree in the statement 
of the legal rights set out in the judgment 
even if they have any bearing on the main 


question to be determined. Section 55 (6) . 


(b) of the Transfer of Property Act was 
referred to as giving the defendants a 
charge on the land for the purchase-money 
paid by them. The clause has reference to 
the case of a buyer only and a case of sale 
of land, but in a case such as the present 
the question to be determined, if it could 
be raised, is whether the transaction was a 
sale. -Moreover it is difficult to see how in 
any such case as the present, the clause 
is to be applicable. It gives the buyer who 
has paid the purchase-money prior to ob- 
taining delivery a charge on the land for 
what he has paid, unless he has improperly 
declined to accept delivery of it, and for 
earnest money and costs when he properly 
declines to accept delivery. How this clause 
operates to give a buyer a charge on the 
` land bought when he has contented himself 
with mere delivery of possession and what 
` bearing it has inasuit for redemption by 
a plaintiff alleging himself or herself only 
to have mortgaged the property L fail to 
see. A’ buyer who has not obtained a regis- 
tered instrument of transfer may have 


(1) 29 Ind. Cas. 886; 8 Bur. L. T, 70. 
(2) Civil Appeal No. 257 of 1914. 
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rights if the seller seeks to obtain the 
property back from him. He may be entitl- 
ed to obtain a decree ordering the seller 
to execute an instrument of sale as specific 
performance of the contract of sale between 
them, er if the seller obtains a decree for 
possession of the land onthe ground of his 
never having transferred the right to the 
land, the buyer may be entitled fo recover 
what he paid on the ground of failure of 
the consideration for which he paid his money, 
but such questions appear to me irrelevant 
in 4 suit in which a plaintiff sues to redeem 
land on the basis of his having mortgaged it. 

As there is a conflict of decisions in con- 
nection with the matter, [ refer to a Bench 
the following question:— 

In a suit for redemption in which the 
defendant denies the mortgage alleged by the 
plaintiff and sets upa sale to him, can the 
plaintiff recover possession when by reason 
of the provisions of the Transfer of Pro- 
perty ‘Act the plaintiff cannot prove the 
mortgage saed on and the defendant cannot 
prove the sale relied on by him.” : 

Mr. Palit, for the Appellant. 

Mr. Ko Ko Qui, for the Respondent. 


JUDGMENT OF THE FULL BENCH. 

Fox, C. J—The case is before this-Full 
Bench merely for answer to the qnestion re- 
ferred, ; 

No question ar to whether an amendment 
of the plaint should have been or. should 
be allowed, is before the Bench. 

The case must be dealt with as it stands, 
that is, asa suit for redemption of a mori- 
gage which the plaintiff could not prove. 

In Gapee Loll v Musammat Sree Chund- 
ruolee Buhoojee (3) it was taken asa firmly 
settled rule of law that a plaintiff can only 
recover according to his allegations and his 
proofs. In Mylapore Iyasawmy Wyagoory 
v. Yeo Kay (4) their Lordships tock occa- 
sion to repeat the following words of Lord 
Westbury in Hshenchunder Singh v. Shama- 
churn Bhutto (5) :— 


“This case is one of considerable impor- 
tance, and their Lordships desire to take 


(2) 19 W. R. 12; 11 B. D, R. (P. C.) 391; I. A. Sup. 
Vol. 131. 

(4 14 0.801; 14 I. A. 168 (P. CO); 11 Ind. Jur. 
397; 5 Sar. P. C. J. 50. 

6)) M.L A.7;6 W. R. 57 (P C.); 2 Ind. Jur. 
(N. 8.) 87; 2 Sar. P. C. J. 209; 20 E. R. 3. 
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advantage of it, for the purpose of pcinting 
out the absolute necessity that the determina: 
tions in a cause should be founded upon a ease 
either to be found in the pleadings or in- 
volved in or consistent with the case thereby 
made.” 

The case of Sheo Prasad v. Lalit Kuar (6) 
affords a good example of the application of 
the principle to the case of a suit on a mort- 
gage. Chief Justice Edge remarked.in that 
case that itis in accordance with principles of 
sound common sense and justice that a man 
who brings a case and fails to prove it 
should not get a decree on-a different cause 
of action from that alleged by him. 

An essential part of a cause of action 
to redeem a mortgage is the mortgage to 
redeem which the suit is hrought. Jf it 
is denied, and the plaintiff fails to prove 
it, the suit must be dismissed. 

It appears to methat the eases I have 
quoted afford a complete answer to the ques- 
tion referred. We have not to deal with the 
question dealt with in Kurri Veerareddi v. 
Kurri Bapireddi (7), the plaintiff not having 
as yet brought a suit for possession based on 
title as owner of the land apart from any mort- 
gage. Iexpress no opinion as to the correct- 
ness of the views adopted in the case. 

1 would answer the question referred in 
the negative. 

Rosinson, J.—I agree that the question 
referred must be answered in the negative. 

PAKTETT, J.—In my opinion the question 
referred should be answered in the negative, 


Reference answered in the negative, 
(6) 18 A. 403; A W N. (1896: 132. 
(7) 29 M. 386; 15 M. L. J. 395; 1 M. L. T. 158. 





ALLAHABAD HIGH COURT. 
Seconp Civit Appean No. 1519 or 1914. 
February 10, 1916. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, ard Mr. Justice Rafiqne. 
NIHAL SINGH AND oTHERS—PLatIntTirrs— 
APPELLANTS 
VE?) SUS 
Tae COLLECTOR or BOLANDSHAHR 
AND ANOTHER— DereNpANTs— 


RESPONDENTS, 

Contribution, suit for—Joint liability of judgment- 
debtors Satisfaction of wh le decree by seme—Oihers, 
linbiialy of—Joint tort-feasors—English sule, applica- 
bility of 

One U had four sons and a daughter. On the death 
of the husband of the daughter, U became the guardian 
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of the property of the danghter. On the death of 
U one of his sons sued his sister alleging that she 
had adopted his son an that his son was entitled to 
the estate of her deceased husband. She met the 
claim with a denial and a counrer-suit against all 
her brothers alleging tbat her futher U, and after 
him her brothers, had been in possession of her 
estate as managers, and were liable to account to 
her for the profits. The suits were compromised 
and the brothers agreed to pay a certain sum to 
their sister. The sister realized the sum from some 
of the brothers who brought a suit for contribution 
against the others: 

“Hel, those who paid the entire amount were prima 
facie entitled to contribution against the others, unless 
the latter pleaded and proved special circumstances 
which would render it inequitable that they should 
contribate to the satisfaciion of the decree. (p. 166, 


col. 2. ] 
Iv is doubtful whether the doctrine of Merry- 


weather v Nivan,8 T. R. 88: 14 R. R. 810; 101 E. R, 


137. 2 Sm L. C. 569, should be applied to India. [p. 
166, col ı | 


Palmer v. Wick and Pulteneytown Steam Shipping. 


Compuny Limited, (1894) A, O. 3 8;6 R. 2435. TLL T 
163, referred to. 


Senang appeal from a decree of the First 
Additional Judge, Aligarh. 

The Hon’ble Dr. Te) Bahadur Sapru, for 
the Appellants. 

Mr A. E. Pyves for the Respondents. 

JUDGMENT. This appeal arises out of 
a suit for contribution, The suit is against 
the two sons of Tejpal Singh through the 
Collector as Manager of the Court of Wards. 
Various pleas were raised including notice 
and limnitation. These pleas have, however, — 
now been dropped.. The facts are shortly 
as follows: Thakur Umrao Singh had four 
sons and a daughter. The daughter was 
married into another family possessed of con- 
siderable property. On the death of the 
husband of the daughter the father became 
the guardian of the property of the daughter. 
On the death of Umrao Singh one of his sons 
Rao Girraj Singh brought a suit against his 
sister alleging that she had adopted his son 
Inderjit Singh and that his son was entitled 
to the estate of the deceased husband of the 
sister. The sister met this claim with a 
denial and a counter-suit against all the 
brothers alleging that her father, and after 
him her brothers, had been in possession of 
her estate as managers, aud were liable to 
account to her for the profits. Her claim 
amounted to several lakhs. These two suits 
ended ina compromise decree. The sister 
agreed to abandon her large claim for the 
prutits of her estate save tothe extent of a 
sum which we shall presently mention, 
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On the other hand, the brothers agreed to 


drop the allegation of the adoption 
of Inder it Singh. They also agreed 
that a sum of Rs. 6,000 ndd, which 


had been collected on her estate after the 
death of her father and spent in the estate 
of Kuchaser (. e. the estate of Thakur 
Umrao Singh), should be paid to her. 
compromise was incorporated in a decree. 

The allegation of the plaintiffs in the present 
suit is that they paidthe whole of this sum 
to the decree-holder without Tej Pal or his 
sons contributing anything and they claim 
contribution. The lower Appellate Court 
considered that” this money represented 
damages for the wrongdoing of all the four 
brothers and that as there was no contribu- 
tion between tort-feasors the plaintiff could 
not recover. There can be no doubt that in 
England | if damages are recovered against 
joint. tort-feasors and one pays the entire 
amount of the decree there is no contribu- 
tion. This was established in the case of 
Merryweather v. Nizan : 1). This was consider- 
ed in Palmer v. Wick and Pulieneytown Steam 
Shipping Company Limited (2). There a 
joint decree had been obtained against two 
persons for negligence. One of the judg- 
ment-debtors paid the entire amount of the 
decree and sued the other for contribution. 
The case was a Scotch one. Lord Herschell 
says (at page 324 of the report), “Mach 
reliance was placed by the learned Counsel 
for the appellant upon the judgment in the 
English case of Merryweather v. Nigan (1). 
The reasons to be found in Lord Kenyon’s 
judgment, so far as reported, are somewhat 
meagre, and the statement of the facts of the 
case is not less so. It is now too late to 
question that decision in this country, 
but when I am asked to hold it to 
be part of the Law of Scotland I am bound 
to say that it does not appear to me to be 
founded on any principle of justice or equity, 
or even of public policy, which justifies its 
extension to the jurisprudence of other 
eountries.” Itis somewhat doubtful whether 
the doctrine of Merryweather v. Nigan (1) 
should be applied to India but it is certain 
that it will not be extended [see the remarks 
of the other noble Lords who decided 


Palmer's case (2)]. In our opinion, however, 
(1) 8 T. R. 186; 16 R R. 810; 101 B. R, 1387; 2 Sm, 


L, C. 569. 
(2) (1804) A. C, 818) 6 R, 245; 71 L. T. 163, 
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the question hardly arises in the present case 
because the Rs. 8,000 odd, which according 
to the compromise decree the defendants had 
to pay, In no way represented a decree for 
damages against tort-feasors. It was-a sum 
of money which the defendants to the suit 
agreed (as part of the compromise) to pay 
altogether irrespective of any tort they 
might have committed. There can be no 
doubt that the decree-holder was entitled to 
get the decretal amount from allor any of 
the judgment-debtors. No doubt “there 
might have been some equities between the 
judgment-debtors ‘inter se, but prima facie if 
any one of the judgment-debtors paid the 
entire amount he was entitled to contribu- 
tion against the others, unless the latter 
pleaded and proved special circumstances 
which would render it inequitable that they 
should contribute to the satisfaction of the 
decree. In the present case the defendants 
neither pleaded nor proved any such cireum- 
stances and we think the Courts below were 
bound to apply the general rule as to 
contribution. We allow the appeal, set aside 
the decrees of both the Courts below and 
grant the plaintiffs a decree as claimed 
with interest at one per cent. per mensem., 
Future interest will Le at the rate of six 
per cent. per annum. The appellants will 
have their costs in all Courts. 
Appeal allowed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenve Petition No. 32 or 1913-14 or - 
Bara BANKI DISTRICT. 

January 12, 1915. 

Present:—Mr. Holms, S. M., and | 
Mr. Campbell, J. M. 
RAM SINGH AND ANOTHER— PLAINTIPES — 
APPELLANTS 
CEFSUS 
BISEESHAR DAY AL— Derenpant— 


HESPONLENT. 

Oudh Rent Act (XXII of 1886), s. 107H—Suecessors, 
two, to original grantee—Resumption. 

Where the original grantee died leaving two sons, 
and then the elderson’s name was alone entered in 
the revenue papers, and on the elder son’s death a 
suit for resumption was brought against the younger 
son: , 

Held, that there had not been two successors to 
the or iginal grantee and that the land was, therefore, 
liable to resumption, Lp. 167, col, J.] 
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Appeal from the decree of the Commis- 
sioner, Fyzabad, dated the 27th April 1914, 
upholding the order of the Deputy Com- 
missioner, Bara Banki, dated the 1l5th 
September 1913, reversing that of the 
Assistant Collector, Bara Banki, dated the 
23rd July 1918. 

FACTS.—This was a resumption suit. 
The original grantee was one Bhawani Din, 
He died leaving two sons, Raghubar Dayal 
and Bisheshar Dayal. After his death the 
elder son, Raghubar Dayal’s name was alone 
recorded inthe revenue papers. Subsequently. 
Raghubar Dayal died and shortly afterwards 
“this suit for resumption was brought against 
Bisheshar Dayal. He set ap under-pro- 
prietary rights under section 107H of the 
Oudh Rent Act, on the ground that he 
was thesecond successor to the original 
geantee. The plaintiffs contended that on 
Bhawani Din’s death both of his sons had 
succeeded jointly to the grant although only 
Raghubar Dayal’s name had been entered 
in the revenue papers, the reason being that 
he was the eldest member of the joint 
family, and that, therefore, Bisheshar Dayal 
could not be called a successor fo Raghubar 
Dayal but simply the surviving, and not the 
second, successor to the original grantee. 

Mr. E. Manuel, for the Appellants. 

Babu Rup Narain, for the Respondent. 


JUDGMENT. 


CAMPBELL, J. M.— (January 6th, 1915.)—It is 
not argued before me that the land is liakle to 
resumption, but only that itshould be assessed 
to rent under section 107G, and not 107H, 
respondent not having acquired an under- 
proprietary right. I think this argument 
must be accepted. Raghubar and respondent 
were both sons of Bhawani Din, and must, 
I think, ‘be held to have succeeded jointly 
to the muaf upon their father’s death. 
As Bhawani Din was the original grantee, 
I do not think there is justification for 
holding that there have been two successors 
to him. Asnoted by the Assistant Collector, 
“Even the defendant’s witnesses state that 
there has only been one successor to the 
grantee.” 

I would accept this appeal, and modifying 
the orders of Commissioner and Deputy 
Commissioner decree that respondent isa 
tenant withouta right of occupancy, whose 
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rent shoul] ba fixed under section 107G, 
Oudh Rent Act. I would let parties bear 
their own costs in this and in Commissioners 
Court. 
Hosws, S. M.—On ra-consideration I agree. 
Appeal allowed. 


MADRAS HIGH COURT. 

Second Civin Appran No. 2118 or 1914, 

December 6, 1915. 

Present: —Mr. Justice Kimaraswami Sastri 
and Mr. Justice Phillips. 
VENKATASAMI NAICK AND otagrs— 
DEFENDANTS —ÅPPELLANTS 
VETSUS 
KALI SAMATAN AND ANOTHER — PLAINTIPES 
~—— RESPONDENTS. 

Cause of action—Suit for ejectment ~—Title and 
adverse possession —-Dzcree on possessory title as against 
trespasser, when to be giren. ) 

Where the plaintiffs sued in ejectment basing their 
claim on title by ancestral right or by adverse passes- 
sion for over 12 years and both the lower Courts 
found that the title was not proved, but the lower 
Appallate Court gave the plaintiffs a decree on the 
strength of their possessory title and dispossession 
by trespasser: 

Heid, that the decree of the lower Court must be 
reversed inasmuch as such a claim should not be 
allowed when the defendants had no opporbunity of 
meeting it. [p 163, col. 1. ] 

Ina suit based upon possessory title ths defondant . 
may have grounds for opposing the claim which 
would be of no avail in a suit brought by the real 
owner. [p. 168, col. 1.] 7 

Maikal Servai v, Thambuswami Bervai, 25 Ind. Cas, 
934; (1914) M. W. N. 784; L L. W. 853, followed. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Jadge 
of Sivaganga, in Appeal Suit No. 362 of 1913, 
preferred against that of the Court 
of the District Munsif of Sriyalliputtur, in 
Original Suit No. 238 of 1910. 


Mr. T. Narasimha Aiyangar, for the Appel- 
lants. 

Mr. Č. Madhavan Nair, for the Respond- 
ents. 


JUDGMENT.—Plaintiffs sue in ejectment 
claiming title by ancestral right or by 
adverse possession for over twelve years, 
Both the lower Courts have found that 
the plaintiffs title is not proved, but the 
lower Apogllata Court has giyen the 
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plaintiffs a decree on the strength of their 
possessory title and dispossession by a 
trespasser. 
the plaint nor in the first memorandum 
of appeal and we do not think that such 
a claim should he allowed in this case, 
when the defendants have not had an 
opportunity of meeting it, for in a suit 
based upon possessory title a defendant 
may well have grounds for opposing the 
claim, which wovld’ be of no avail in a 


suit brought by the real owner. In this 
view we follow the decision in Marzkal 
Nervat v. Thambuswami Serrad (1) and 


accordingly allow the appeal and dismiss 
the plaintiffs’ sui: with costs thranghout. 


Appeal allcwed, 
(1) 25 Ind. Cas, 934; (1914) M. W. N. 784; 1 L. W. 
853. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenve Petition No 4 of 1914-15 or 
Bawraica District. 
March 18, 1915. 
Present:—-Mr. Holms, S. M., and 
Mr. Campbell, J. M. 
SURAJ BALI— PLAINTIFF — APPELLANT 
DETsus 
. Tan MANAGERor NANPARA ESTATE—~ 


Derenoant— RESPONDENT. 

Ejectment ~Notice of ejectm-ant, inralidity of Land 
not clearly specified — Area, total, not agreeing with that 
of plots taken together. 

A notice of ejectment is bad if it does not clearly 
specify the land from which the tenant is to be 
ejected: e. g., where the total area given in the notice 
shows that all the land in his possession has been 
included, whereas the plots given in the notice are 
only those which he originally held and not those 
which he subsequently took. 


Appeal from the decree of the Additional 
Commissioner, Fyzabad, dated the 26th 
September 1914, reversing the order of the 


Assistant Collector, Bahraich, dated the 12th | 


June 19:4, 
Pandit Bansi Dhar Misra, for the Appellant. 
Syed Zahur Ahmad, for the Respondent. 


JUDGMENT. 


Horms, S. M.—(March 8th, 1915.)—The 
total area entered in the notice is verited 
as 74781 acres, but, the khasra plots 
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entered therein do not make up this 
area, an the three additional plots which 
came into the appellant’s cultivation in 
1417 Faslt have been omitted. The notice 
is, I think, bad on this account. It was’ 
not clear whether these three plots were 
meant to he included or not. The fact 
of the total being such as it is has Jed 
the appellant in his plaint to base his 
ease on the fact of the three plots being 
included. On this gronnd alone that ‘the 
land from which the tenant is to be ejected 
is not clearly specified, I would cancel 
the order of the Commissioner and restore 
the order of the Assistant Collector. 
The case was argued before me on its merits 
and, withcut coming to a final decision 
on any point, I may make some remarks 
for the guidance of the Court which. may 
have to try a similar case when a fresh 
notice is filed. It'is somewhat doubtful 
if the three plots which were added in 
1317 Fasli can be treated as part of the 
original holding under section 87. The 
rent fixed on them was grain-rent. More- 
over, there is an admission of Suraj 
Bali, the plaintiff, in the correction of 
racards ease on the 16th December 1913 
that when he was looking after the 
management of the village on behalf of 
the thekadar, be cultivated the new fields 


which were partie whieh the thekadar 
afterwards agreed to. It is somewhat 
questionable if this was a transaction 


in good faith with regard to Lal v. Raja 
Udey Partab Udya Dutt Singh (1). 

The contention that the 
Wards is not empowered to eject the 
appellant beeause the village is leased, 
cannot possibly be supported in view of 
the fact that in the lease there is a 
condition that the lessee will not eject. 

Respondent to pay costs throughout, except 
in this Court where parties will bear their 
own costs. 


Coart of 


Cambs tL, J. M.—I agree. 
Appeal alicwed, 
(1) Selected Decision No. 9 of 1592. 
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P. L."M, FIRM V. DAISY M. STACEY, 


LOWER BURMA CHIEF COURT. 
Civit Raranenxce No. Li or 1915. 
December 13, 1915, 
Present:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Parlett. 

P. L. M. FIRM-— APPLICANT 

x 4 VETSUus 
DAISY M: STACEY AND OTHERS— 
; RESPONDENTS, . 
Procedure—Judgment-debtor who admits debt but 
refuses to pay money—Civil Provedure Cod- (Act V of 
1908), O. XXT, r. 46 (a) of Burma Chief Court Rules. 
The- procedure to be followed when a debtor, who 
admits he owes money to a judgment debtor, does not 
pay it into Court, is indicated in rule 46 fa) added 
to the Code by the Chief Court of Lower Burma, 
All that can be done is to warn him that if he fails 
to pay the amount due by him into Court, he may 
be subjected toa suit. [p. 169, col. 2.) 
A question referred tn need not be answered if it 
does not arise in the case. [p.170, col. 1.] 


FACTS of the case appear from the follow- 
ing reference of the Judge «f the Small Cause 
Court, Rangoon, in Civil Revision No. 8238 of 
1914, dated the 18th October 1915:— 

“The question which arises on this 
application is whether the proceeds of a 
deceased debtor’s provident fund is Hable 
to attachment in execution of a decree 
against his legal representative and nominee 
after it has been paid to her. 

It would seem clear that so long as 
the money remained in the hands of the 
Controller of the Provident Fund, even 
after the death or retirement of the debtor, 
_ it would not be liable to attachment at all, 
see Veerchand Nola v. B. B. & 0. I. Railway 
. Company (1), but the question as to whether 
after it had left his hands it wonld be liable 
to the payment of the deceased’s debts ‘as 
forming part of the assets of his estate, is 
one of some difficulty. 

On the one hand, it would seem 
undoubtedly to form part of the assets of 
which he died possessed and on the other, 
if it is made liable 
his debts, one of the chief objects of 
the Provident Fund Act would seem to 
be frustrated. There appears to be no 
ruling of the High Courts in point, and 
I would, therefore, refer the question, which 
is of considerable importance, to the Chief 
Court for decision.” 

Mr. Khastgir, for the Applicant. 

Mr. Villa, for the Respondent. 


(1). 29 B. 269; 6 Bom, L, R, 921. 
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JUDGMENT.—The plaintiff obtained a 
decree against the respondent and hep 
surviving brother and sister as heirs and 
legal representatives of another brother 
Norman Stacey, who had died intestate, 
None of the defendants had taken cut 
Letters of Administration to his estate. In 
view of sections 179 and 190 of the Indian 
Succession Act it is a matter fer surprise 
that such a decree'was made, Subsequently 
the respondent obtained Letters of. Administra. 
tion to her brother Norman’s estate, and 
was paid the amount standing to his 
credit inthe Rangodn Municipal Committee’s 
Provident Fund for its employees. 


The plaintiff applied for 
the decree against the respondent, and 
asked for a prohibitory order ordering 
her to withhold and pay into Court Rs. 378 
received by her from the Committee, An 
order was issued to her in which she is 
described not as administratrix of the 
estate but as “legal heir and representative 
of Norman Stacey.” It prohibited all the 
defendants from receiving from her 
Rs. 57€-8-9 out of Rs. 3,432 drawn by her from 
the Municipality, and restrained her from 
making payment of the amount to any 
person whomsoever or otherwise than into 
Court. She did not pay the amount into 
Court. The plaintiff then applied for an 
order to her to show cause why the 
money should not be paid into Court 
towards his decree. This application 
presumably meant that if she failed to 
show sufficient canse the Court should order 
her to pay the amount in. Such 
order cannot be made under Order XXI, 
rule 46. The procedure to be followed 
when a debtor, who admits he owes 
money to a judgment-debtor, does not pay 
it into Court, is indicated in rule 46 (a) 
added to the Code by this Court. All 
that can be done is to wara him that if 
he fails-to pay the amount due by him 


into Court he may be subjected to a 
suit. ; 


A fortiori the respondent, who does not 
admit any debt and disputes her lability 
as administratrix or otherwise to devote 
any part of the sum received by her from 
the Provident Fund to paying Norman 
debts, could aot be ordered 


execution of 


an 
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to -pay any part of the amount into 
Court to satisfy the plaintifi’s decree. 

. The question referred may and probably 
will arise in a suit between the parties: 
consequently we refuse to answer a reference 
made in a proceeding which will not be 
final. 

Two gold mohurs are allowedas Advocate’s 
fee for appearance on the reference. Under 
rule 4 of Order XLVI the costs consequent 
on ithe reference will be costs in the 
case. 


& 


COURT GF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Revenve Petition No. 1 or 1914-15 or 
PARTABGARA DISTRICT. 
December 14, 1914. 

Present:— Mr. Holms, S. M., and 

Mr. Campbell, J. M. 

Babu JAGDEO SINGH—Derenpant— 

APPELLANT . 
versus 


KARAM ALI—P taintirr—ResPonDent. 
Lease—Construction of document—Oudh Rent Act 
(XXII of 1886), s, 5—“Proprietor”, interpretation of. 
Where no lease-money is reserved, the lease cannot 
be held to confer the rights of a lessee but either pro- 
prietary or under-proprietary rights. [p. 170, col. 2.] 
The word “proprietor” in section 5 of the Oudh 
Rent Act refers to subordinate as well as to superior 


proprietors. [p. 170, col. 2.] 
Baiju v. Tribhuan Dat, R. A. R. No. 49, referred to. 


Appeal from the decree of the Com- 
missioner, Fyzabad, dated the 16th July 
1914, upholding the order of the Assistant 
Collector, Partabgarh, dated the 19th March 
1914. 

FACTS.—The plaintiff contested the 
notice of ejectment issued egainst him by 
the defendant, on the ground that he was 
not an ordinary tenant. He alleged that 
his predecessors, vizą, Pero and after him 
his son Imam Bakhsh, were . owners of 
the village in which the land in suit 
was situated, that they held the said 
land as str, that subsequently Imam 
Bakhsh lost his rights in the village but 
continued to be in possession of the ser 
land, and that the plaintiff got it by a 
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gift from Imam Bakhsh who was his maternal 
grandfather. A lease, dated 1237 Fasli, 
granted to Imam Bakhsh by Babu Gulab 
Singh, the then zamindar of the village, was 
produced in evidence. It conferred a right 
of “zamindari” on Imam Bakhsh and 
gave him the village at a rent on 
special agreement. There was much-discussion 
on the construction of this lease. Now, 


almost all the land in suit having been. 


shown at the time: of the Settlement of 
1269 Fasli (1862 A. D.) as being held 
by Imam Bakhsh and having been recorded 
as “maurusi,” the Court of first instance 
presumed that the land had not come into 
the plaintiffs possession for the first time 
after the 13th day of February 1856, and 
holding the plaintiff to be an occupancy 


- tenant cancelled the notice of ejectment. 


The first Appellate Court upheld that order, 
finding that the plaintiff was at any rate some- 
thing more than an ordinary tenant. 

Babu Lachhman Prasad Varma, for the 
Appellant. 


Mr. Fakhruddin Hasan, for the Respon- 


-dent. 


JUDGMENT. 


Hoims, S. M.—( December 12th, 1914.) —T wo 
points are taken by the appellant. The first is 


` that the document, dated 1237 Fasli, gives 


only rights of a lessee and does not confer 
either proprietary’ or under-proprietary 
rights. No lease-money is reserved and it 
seems clear to me that whatever rights were 
conferred were not those ofa lessee, but either 
proprietary or under-proprietary rights. It 
is urged that even so, at most only under- 
proprietary rights were conferred. This 
view is based on the mention of Rs. 5 to be 
given yearly as nazar. Even so, under the 
decision in Bazjuv. Tribhuan Dat (1) the 
word “proprietor” in section 5 of the former 
Act XIX of 1865 refers to subordinate as 
well as to superior proprietors: 


Rent Act, 

The second pointis that the respondent 
did not inherit the land from his maternal 
grandfather, Imam Bakhsh: he got it by gift 
from him. This is a good point if the 
respondent : was not in any .case Imam 


(1) R.A. R. No. 49 


and the- 
principle applies to section 5 of the present . 


t 
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Bakhsh’s heir. There is no finding on this 
point and I would remand the case for a 
finding on the issue, “Did Karam Ali, 
plaintiff, inherit the land from his maternal 
grandfather, Imam Bakhsh?” 

‘Objections in 10 days from date of finding: 
if none filed no date will necessarily be fixed. 
Fresh evidence to be taken if necessary. 

‘I may note that if the appeal succeeds, the 
case will have to be sent back fora decision 
of the fourth issue which was left untried. 

CAMPBELL, J. M.—I agree. 


Issue remitted. 


LOWER BURMA CHIEF COURT. 
FULL BE 


~H. 
Civin Rererenca No. 6 or 1915. 
l December 20, 1915. 
Present: Sir Charles Fox, Kr., Chief Judge, 
Mr. Justice Ormond, Mr. Justice Twomey 
and Mr. Justice Parlett. 
| MA HNYA—Derenoant—APPELUANT 
versus 


MA ON BWIN-— PLAINTIFF— RESPONDENT. 

Buddhist Law, Burmese—Illegitimate child, right of, 
to share in father’s estate uith father’s widow—Kilitha 
child. 

Per Fos, C. J., Ormond and Twomey, JJ. (Parlett, 
J., dissenting).—A kilitha child, i. e., a child begotten 
in pleasure, whose parents do not live apenly together, 
is not under the Burmese Buddhist Law entitled to 
share the father’s estate with his widow. jp. 172, 
col. 2; p. 178, col. 1; p. 174, col. 1; p. 176, col. 2.] 

Ma Shwe Ma v. Ma Hlaing, U. B. R. (1892-1896), IT, 
145, followed. 

Ma Sein Hla v. Maung Sein Hnan, 2 L. B. R. 64, 
dissented from. ’ 

Per Parlett, J.-A step-child, though illegitimate, has 
under the Burmese Buddhist Law a right of partition 
against a surviving step-parent when there are no 
legitimate children. [p. 179, col. 2.] 

Ma Twe v. Maung Aung, U. B. R. (1897-1901), IT, 
176; Ma Nhin Bwin v. U Shwe Gone, 23 Ind. Cas. 438; 


"7 B. L. T. 105; 16 Bom. L. R. 377: 27 M. L. J. 44; 18 


C. W. N. 1121; 16 M. L. T. 142; 20 C. L. J. 264; 41 O. 
887; 1 L. W. 914 (P. C.); 8 L. B. R. J, referred to. 


FACTS of the case appear from the follow- 
ing Order of Reference made by Fox, O. J., 


in Special Civil Second Appeal No. 253 of © 


1914:— 

“One Saya Thi’s first wife was Ma Le, by 
whom he had adaughter Ma Mya. Ma 
Le and Ma Mya predeceased him. He 
had another daughter, the plaintiff Ma On 
Bwin, by Ma Kha, but it has been found 
by both Courts that Ma Kha was not his 
wife. About three months before his death 
Saya Thi married the defendant Ma Hnya. 
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The illegitimate daughter 
suit against the widow claiming three- 
fourths of Saya Thi’s estate. The Divisional 
Court has passed a decree in favour of 
the plaintiff awarding her a half share in 
the estate. The defendant appeals against 
such decree. The argumentsin support of 
the appeal are three-fold, namely:— 

l. That an illegitimate child is only 
entitled to ashare in his or her parent’s 
estate when the parent has left no heir, 
and that Saya Thi having left an heir in 
the person of his widow, the defendant 
Ma Hnya, the plaintiff is not entitled to 
any share in his estate. 

2. That even if she is held to be entitled to 
a share in the estate,it is not as much as 
a half share. 

3. That even if she is entitled to a 
share, such share is not clasmable during 
the life-time of the defendant widow. All of 
these grounds can scarcely be said to be 
included in the grounds of appeal to this 
Court, but Mr. May Oung has waived objec- 
tion to all being considered in view of the 
desirability of obtaining a final decision of 
the rights of parties in cases similar to the- 
present. 

In Ma Shwe Zi v. Ma Kyin Thaw (1) which 
was a case similar to the present it was not 
argued that the plaintiff, legitimate daughter, 
was not entitled to demand her full share in 
the life-time of .the widow; it was said that’ 
if this argument had been put forward, it 
might have been necessary to decide whe- 
ther it was open to her to do so in view of 
certain rulings of the Court mentioned in 
the judgment. In the ‘present case the 
argument is put forward. 

One sentence in Sir Herbert Thirkell 
White, Chief Judge’s juagmentin Ma Sein 
Hla v. Maung Sein Hnan (2), viz., “If, there- 
fore, Po Hlut had died leaving no legitimate 
offspring, I think there is no doubt that 
the respondent Maung Sein Hnan (an 
illegitimate son of Po Hlut) would have 
been entitled to share with Ma Min Tun 
(Po Hluts widow) in the inheritance of 
his estate,” would apply to the present case, 
but it isargued that the dictum was unneces- 
sary for the decision of that case and that 
it should be regarded as an obiter dictum. 


brought the 


(1) 8 Ind. Cas. 991; 3 Bar. L. T. 147. 
(2) 21, B. R. 54- 
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. It appears to mé that the present case 
affords an opportunity of obtaining a final 
decision on the rights in the estate of a man 


who dies leaving a widow and an illegitimate 
child. 


Under section 11 of the Lower Burma 
Courts Act I refer for the decision of a 
Bench of the Court the following questions: 

1. A Burmese Buddhist man dies leaving a 
widow and an illegitimate child, is the 
illegitimate child entitled to any share in 
the estate left by the mas? If so, to what 
share if the child is-a daughter? 


2. In the above casé can an illegitimate 
daughter, if entitled to a share in her 


deceased’s father’s estate, claim and obtain, 


such share. in the life-time of her father’s 
widow.” 

Mr. Ginwallg, for the Appellant. 

Mr. May Oung, for the Respondent. 


FULL BENCH OPINION. 


Fox, C. J.—After the full discussion which 
the subject has now received, it appears to me 
that there are no textsin any dhammathat 
which clearly and without doubt indicate 
that the answers to the questions referred 
should be in the affirmative. If there were 
such texts I would-be inclined to follow the 
course suggested by Jardine, J. C., in Ma Le 
v. Ma Pauk Pin (3), namely, try to ascertain 
the present customs of the people before 
imposing on them a rule followed in a 
primitive age but possibly wholly repugnant 
to the feeling and ideas of the peor in the 
present age. 


The dhammathats, the rulings of our Gout 
and Burmese society accord high dignity 
and great rights toa head wife not only 
during her married life, but also when she be- 
comes a widow whether with children or not. 
If the position of a widow without children 
of her own is to be adversely affected by the 
fact that a kilitha child of her husband 
survives him, and she becomes on that 
account entitled to smaller rights than those 
she would have had -if one of her own children 
had survived her husband, the position of a 
childless widow would be not merely anamal- 
ous, it would be intolerable. I understood 
the learned Couusel who argued in favour of 


(3) (1883) S. J, 226 at p. 231. 
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affirmative answers (but who, of course, did 
not state that in his opinion affirmative 
answers would he correct) to contend that 
if the analogy of astep-child were applied, 
the second question should be answered 
in the affirmative. Application of the 
analogy would mean putting the indignity 
upon the widow of having to recognize ay a 
step-child and sharer with her in her 


husband’s estate the child of a woman whose 


association with her husband had been 
devoid of what is at the ront of the idea of 
marriage amongst Burmese as well as other 
races, namely, the continuous living together 
of a man and woman as mutual helpmates. 
The widow would have to recognize a woman 
as her husband’s wife who had, in fact, never 
been his wife, and who had no enforceable 
claim on him on her own account, 

I-should require to be shown very clear 
and explicit texts before coming to the 
conclusion that even in archaic times the 
child ofa man by chance intercourse with 
a woman not his wife was entitled to demand 
a share inthe man’s property from his 
widow. Section 53 ofthe Oth Book of 
Manugye negatives this right in the case of a 
kilitha child for whom compensation has been 
paid ard who may thus besaid tə have been 
acknowledged by the fatner. Ib would be very 
strange if, although an acknowledged child had 
no rights in its father’s estate when a widow 
survived, au unacknowledged kilitha child 
could claim a share against the widow. 


Some ofthe passages on page 305 and 
following passage of Richardson’s translation 
appear to me to beamongst the most confused 
and unintelligible parts of the Manugye; 
some are inapplicable to and impossible to 
carry out under the present conditions of 
Burmese society, whatever their méaning 
may be. A right of a kilitha child toa 
share in its mother’s property when she died 
leaving a husband but no child by him may 
have been recognized, but it does not follow 
that the right of sucha child to share in 
the father’s estate with his widow was also 
recognized. ‘There is no express rule to that 
effect'in the dhammathats and we are not 
at liberty to deduce a rule when express 
rules are not invariably based on obvious 
logic er on obviously clear principles. 

Taking the questions to relate to klztha 
children, that is, to “children begotten in 


~ 
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pleasure whose parents do not live openly 
together, L would answer both a questions 
referred in the negative. 


Ormoxp, J.-- The general rule is that a 
‘kilitha child, í. e., “a child, male or female, 
begetten hya man and woman in pleasure, 
by mutual consent, but who shall -not live 
openly together”, 
stated in the chapteratthe end of Book X 
of the Manukye—(lst Edition by Richardson 
at page 306). 


Sections 51, 52 and 53 of Book X are the 
exceptions to the rule. A ‘kil:thu’ child can 
in certain circumstances inherit the property 
of his parents which is in their actnal posses- 
sion. He canuot inherit from the parents 
or relations of his parents and he has no 
right to his parents’ undivided share of in- 
herited property. Even if his parents subse- 
quently become manand wife, his position 
is not altered. His right of inheritance is 
barred if his parents leave a wife (or has- 
band) or legitimate descendants. If his 
father dies when living with his parents, the 
child’s right to inherit from his father is 
barred. lf his father dies when living with 
other relations, those relations take half. 

Section 51 states the case where the 
parents subsequently become man and wife. 
Section 52 deals with the case where the 
mother takes the child and lives with her 
parents and dies there: the child takes its 
mother’s separate property, subject to the 
grandparents’ right to retake gifts made by 
them to their daughter. Section 53 deals 
with the case of the father: the child takes 
his father’s actual property, only if the 
father leaves no heirs, wife, legitimate child 
-or grand-child. If the father was living 
with his parents, they inherit all his proper- 
ty. Ifthe father was living with other rela- 
tions, they take one-half and the child takes 
the other half of his separate property in this 
last case it seems to be implied that the 
child was also living with ita father’s rela- 
_ tions and had “become one of the family”. 


Sections 52 and 53, no doubt, expressly refer 
to the “kilztha’ child as one in respect of whom 
compensation bas been paid by the father. 
But that, I think, only means that the sec- 
tions refer to cases where the parents of the 
child have not subsequently become man 
and wife. Section 26 of Book VI of the 
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is not entitled to inherit: - 
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dhammathats con- 
template that the father of a bastard child 
either marries the womanor pays compensa 
tion. 

Section 50 is not an exception to the 
general rule first stated: —For children born 
toa couple who have eloped would not be 
illegitimate. They would be the children of 
a couple who lived openly as man and wife. 
lf other children are born to the couple after 
the couple have received the consent of their 
parents tothe marriage, the former children 
have the right to inherit their parents’ and 
grandparents’ property, but they are in the 
position of younger children. 


There are passages in the chapter at the 
end of Book X which, according to Richard- 
son’s translation and the translation given in 
the Kiowun Mingyi’s Digest, would show 
thata kiliêha' child, whose mother su bsequent- 
ly marries a hashaad given? her by her 
parentsand dies, has certain rights of inherit- 
ance, even thongh there are legitimate child- 
ren of this subsequent marriage. The child 
is virtnally given the status of a legitimate 
step-child; but it is not entitled to any share 
in the inheritance which comes to the mother 
from her relations, because he is of the class 
of children that are like the offspring of 
animals”, Richardson speaks of this child 
as ‘chance child” and as the “child of an un- 


known father;”’ inthe translation in the 
Digest he is called a bastard. Mr. Justice 
Parlett shows that a more correct 


translation would be: the child whose mother 
had a husband who was not a permanent 
husband. ‘Chance child’, ‘child of an un- 
known father’ and ‘ bastand arem iatranalationg: 
the child throughout the passage is referred 
to as the child of. the former husband.” In 
Richardson’s translation the words, “if his 
mother has no legitimate children’? must 
mean legitimate children of a previous marri- 
age having a better status than the step-child 
in question; because the very case which is 
there being dealt with is the case of the mother 
leaving at her death legitimate children by the 
husband given by her parents, z. e., the second 
man. ‘The passage begins by saying: “Of 
children whose mother had a husband who 
was not her permanent. hushand, there are 
those who are entitled to inhertt and those who 
are not.” Now if any child is debarred from 


inheriting because its father was not a pep» 


- perty ifthe father leaves a wife. 
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manent husband of its mother, the ‘klstha’ 
child must be one cf those that are not entitl- 
ed to inherit; ¢.e., in the manner therein- 
after stated. The passage must, I think, refer 
to a child conceived or born in some sort of 
wedlock; e. g., a child born to a couple who had 
eloped and lived openly together as man and 
wife but whose marriage has been terminated 
by the parents of the girl. In snch a case the 
marriage would be good until it is terminated 
(see sections 21 and 22 of Book V1). 


Tf the step- child referred to may be a 
‘kilitha’, a ‘kilith is entitled to inherit along 
with jertimate children, a proposition that 
has never been put ferward. It would also 
lead to this anomalous position: under section 
51 a ‘kilitha’ cannot inherit if his parents 
subsequently marry and leave legitimate 
children, z. e., he cannot share in the inherit- 
ance with his full-blood brothers and sisters 
but under thé passage above referred to, he 
is entitled to share with his nalf-blood 
brothers and sisters. He is entitled to 
inherit if his mother leaves legitimate 
children by another man, but not if she 
leaves legitimate children by his own father, 


But even if the step-child referred to may 
be a ‘kilitha’ and may, therefore, inherit a 
share of his mother’s property though the 
mother may Jeave a husband and even legiti- 
mate children, there is nothing to show that a 
‘kilitha’ may inherit a share of his father’s pro- 
On the 
contrary there is the express provision in 
section 53 to show that the wife precludes him 
from doing so. 


Section 55 impljes that a child of a couple 
regularly given in marriage by their parents 
but who separates after the child is begotten, 
cannot inherit from his father if his father 
leaves a wife, child or grandchild. See also 
the passage from the Dayajja given at page 
366 of the Digest. Yet the status of such a 
child is higher than that of a “kilitha.’ 

For the above reasons I would hold that a 
child begotten in pleasure, whose parents do 
not live openly as man and wife, cannot 
share with his or her father’s widow in his 
father’s estate. 


TWOMEY, J For the purpose of this case 
the expression “illegitimate child” may be 
taken to mean the kind of child designated 
‘kilitha’ in the Manukye, page 306, viz. 5 
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a child begotten in pleasure, whose parents 
do not live openly together. This is the 
kind of children contemplated in the various 
rulings of the Court dealing with the 
position of “illegitimate” children. For the 
sake of brevity the term “casually be- 
gotten” may be used, 


It is established that a ‘kilitha may 
succeed to property left by his parents in 
the absence of any children of the 
superior classes. As to whether such 8 
child can claim against the mother’s surviv- 
ing husband, some confusion has been 
caused by Richardson’s incorrect transla- 
tion of the passage of Manukye, Book X, 
beginning on page 310 (lst Edition) With 
thə words “O King? of children whose 
father is unknown”, The opening words in 
the Burmese refer to the son of a non- 
permanent husband (Lin-te-ma shi) and not 
to the son of an unknown father. Such 
a son is not necessarily a` ‘kilitha? The 
'kilitha being one of the classes which as 
a general rule do not inherit, the opening 
words “of children of a woman by a non- 
permanent husband there are those entitled 
to inherit and those not so entitled”, presum- 
ahly indicate that the rules which follow 
do not apply to ‘kelitha’ children. 


The first rule deals with a case of a 
woman who after having a child by one 
man takes another “permanent” husband 
but dies without having any issue by bim. 
It is laid down that the son can claim a 
share of her original property and of the 
joint property from the surviving husbarid, 
but only if the son and the surviving step- 
father have been living together. 

The next two paragraphs refer, I think to 
the same son’s position with regard to ances- 
tral undivided property, laying down that the 
son gets none of it unless his late mother’s 
co-heirs choose to give him a share out 
of affection. 


Then follows a paragraph dealing with the 
same son’s position when his mother has 
left children by her permanent husband. 
The son of the mother’s previous union 
nevertheless shares with the surviving step- 
father i in this case. In this paragraph the 
words “child of an unknown father” in the 
translation should be “son of another (or 
former) husband”, 
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The nert paragraph deals with the position 
of the same son when both his mother 
and his step-father have died leaving issue, 
The son of the mother’s previous union 
(incorrectly described in Richardson’s transla- 
tion as a “chance” 
share with his mother’s surviving children. 
But the paragraph winds up with a caution 
that the foregoing applies only to children 
of a permanent husband and not to casually 
begotten children. It appears to me that 
this caution should be read as governing 
all the foregoing rules beginnirg with the 
passage “O King, é&c.,” on page 310. 

Next- following this cautionary passage 
there is a paragraph declaringthat when there 
are no good” children (¢.e. children of 
the inheriting classes) “bad” children (i.e. 
children of the non-inheriting classes) are 
to inherit and to pay the debts. This is 
the substantive rule under which a kaliha 
child can comein,and | think it must be 
construed as applying only to cases where 
not only the mother but her surviving 
husband, if any, has died. 

Finally there isa short paragraph declaring 
that the son of another husband (Ta-lin-tha) 
cannot demand his deceased mother’s pro- 
perty from her relations. The concluding 
part of this paragraph compares the son under 
consideration to a brute, but the passage 
probably applies only to ancestral undivided 
property and is a mere repetition of the 
general rule which confines the right of 
inheritance in such property to the children 
of unions sanctioned by parental consent. 


It does not appear to me that the 
passages summarized above furnish any 
support for the view that a ‘kilitha’ child 
can claim a share of his mother’s property 
from her surviving husband. But even 
assuming that such a rule can be deduced 
from Manukye, Chapter X, page 310 et 
seq., I am unable to concur in the proposi- 
tion “the same principle should apply in 
the converse case when the parent who 
married is the father and not the mother 
of the illegitimate child”. There is not 
an inkling in any of the dhammathats 
tbat such a rule is applicable to the case 
of a father, and I think we must assume that 
the distinction between the case ofa mother 
and the case of a father was intentional. 
The reason for it, as suggested by Mr, 
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May Oung, probably lies in the difficulty of 
solving questions of disputed paternity. 
There is never any doubtas to a child’s 
mother but in the case of a casually be- 
gotten child the paternity is offen very 
doubtful and it would give rise to much 
litigation and confusion and would make 
the position of a widow intolerable if she 
were liable to claims of persons setting 
themselves up as casually begotten children 
of her late husband. It may be noted that 
when the dhammathats lay down a rule of 
partition on the death of a wife or hus- 
band, they donot usually leave the con- 
verse to be arrived at by the process of 
inference. * For example, Book X, section 
66, provides for partition among the children 
of a man’s three successive wives, but in 
section 67 the compiler is at pains to lay 
down the corresponding rules for partition 
among the children of a woman’s three 
successive husbands. I think we should 
not be justified in applying the rule for 
should 
regard the silence of the dhammathats as 
negativing any claim by a casually 
begotten child against his father’s widow. 

As regards Manukye, section 53, T doubt 
whether the reference to payment of a 
fine has the meaning assigned tn it by 
Mr. Justice Parlett, namely, that the 
father of the casually begotten child having 
paid a lump sum as compensation the father 
has disclaimed all further responsibility 
for the child and, therefore, the child has 
no claim to any of his father’s property 
as against his father’s widow, though 
the child would have such a claim as 
against collaterals, If such were the 
intention, the rule would -doubtless have 
been framed so as to exclude in all cases 
the casually begotten child for whom a` 
fine has been paid, z. e. it would exclude 
such a child whether the father leaves a 
widow or not. For if the child’s mother 
has already received in a lump sum all 
she is entitled to, why should the child 
be preferred to the father’s collaterals any 
more than to the widow P 


The reference to paymont of fine, in 
my opinion, only shows that the child 
contemplated in section 53 is one whose 
paternity is not a matter of dispute. If 
the deceased paid: compensation if may be 
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taken that he admitted his fatherhood. son of a regular union, see Chapter IX of 


Section 53, in my opinicn, will not allow 
a casually- begotten child whose paternity 
has not been recognized to sueceed even 
against collaterals. And I think the rule 
must be construed as shutting out sucha 
child altogether (even one whose paternity 
was recognized) where there is a regular 
wife surviving the child’s father. 

The general rule—husband dies, wife 
succeeds; wife dies, hashand succeeds—must 
prevail unless where there is an exception 
based on clear authority. The words of 
Mr. Burgess on this point may be recalled: 
“Marriage is a, most important part of 
Ruddlist Law, and it is necessary to take 
the greatest care that the mutual rights 
of husband and wife are not curtailed in 
any respect, . unless it is clearly l and 
satisfactorily established that the restriction 
in question bas been introduced by law or 
custom having the force of law” [Mi Lan v. 
Maung Shwe Daing (4)], It is true that the 
dhammathats allow children of the classes who 
do not inherit, including ‘kilitha’ children, to 
come in when there are no ‘children cf 
the classes entitled to inherit.. But the 


limitations of this privilege are shown 
by section 53, Chapter A, Manukye, 
withholding the privilege from the 


casually begotten child of a man who has 
died leaving a regular wife surviving him. 

I would dissent from the opinion 
expressed in Ma Sein Hla v. Maung Sein 
Hnan (2: that (z) as illegitimate children 
are entitled to inherit in the absence of 
legitimate children and (11) as step-children 
inherit from step-parents to the exelusion 
of collaterals, it follows that in the absence 
of legitimate step-children, illegitimate 
step-children are entitled to share _ with 
the widow of their deceased father in the 
inheritance of his estate. Mr. Burgess 
held in Ma Shwe Ma v. Ma Hlaing (5) 
that even the son of an Apyaung or free 
concubine, one of the classes of sons 
entitled to inherit, cannot share as 4 
step-ehild with bis father’s widow, and that 
the rules regarding partition between a 
step-son and step-mother apply only to the 


(4 U. R. R, 1892-1806), IT, 121. 
(5) U. B. R. (1892-1896), II, 145. 


“that an illegitimate 


the Dizest. If the son of an Apyaung 
cannot claim against the widow, much less 
can a casually begotten child. I think the 
combination of the principles (4) and (7) 
above is not permissible. If a child other 
than the child of a previous regular union 
were entitled to claim under the ‘rules in 
Chapter Kl asa regular step-child against 
his father’s widow or his mother’s sur- 
viving husband,. it may be asked why is 
special provision made in the dhammathats 
for the child of a non-permanent anion 
claiming against his mother’s surviving 
husband. Jt will be noticed that these 
special provisions exclude children of an 
inferior class from any share in the 
mother’s ancestral undivided property, 
though there is no such restriction in the 
case of step children properly so called. 
Following the ruling in Ma Shwe Mu v. 
Mo Hlaing (5), I would hold that a casually 
begotten child can in no circumstances 
rank as regular step-son. | 

I would answer the reference by saying - 
child, 1.2, a casually 
begotten child cannot share with his or 
her father’s widow in the father’s estate. 

ParLetr, J.—T'he questions referred to 
are: — 

1. A Burmese Buddhist man dies leaving 
a widow andan illegitimate child. is the 
illegitimate child entitled to any share in the 
estates left by the man? If so, to what share 
if the child isa daughter ? 

2. In the above case, can an illegitimate 
daughter, if entitled to a share in her deceas- 
ed father’s estate, claim and obtain such 
share in the Jife-time of her father’s widow? 

I ‘think some preliminary definitions of 
terms are desirable. As was remarked by 
Burgess, J. O., in Ma Hluing v. Ma Shwe Ma 
(6), “illegitimacy is an ambiguous and incon- 
venient word to employ in regard to Buddhist 
Law. It does not appear in the original 
Burmese. What is meant by the term is 
incompetency to inherit under certain condi- 
tions, or inferiority and postponement of 
claims to inherit to those of others.” 

In Mv Le v. Ma Pauk Pin (3) the learned 
Judicial Commissioner of Lower Burma 
referring to Major Sparks’ Code Wwrote:. “He 
went the length of excluding from inherit. 

(6) U. B. R. (1882-1896), IT, 153. 


r 
had 
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ance allillegitimate children, provided there 
were legitimate offspring. He indicated 
certain connections as illegal, but he never 
defined legitimacy; and he left concubinage 
unmentioned in his Code.” In the Upper 
Burma case referred to above, it was pointed 
out thatthe concubine and the lesser wife 
‘ are both spoken of as maya or wife in 
Burmese and the exact distinction between 
them, if any, intended by tke dhammathats 
is-obscure. Among the sons enumerated at 
pages 305 and 310 of the Manukye as entitled 
to inherit are included those of a concubine 
who is openly ecohabited with when there is a 
chief and a lesser wife, and those of a slave 
to whom a separate chamber is given with 
the knowledge of the wife and of the 
neighbourhood. In Mayng Twe v. Maung 
Aung (7) Shaw, J. C., points out that 
such a slave-concubine is’ ‘styled, apparently 
quite indifferently, in the varions dhammathats 
as slave, slave concubine or slave-wife. 

At the hearing of this case, however, the 
illegitimate child to which the reference 
applied was takento be ‘the offspring of a 
man and woman to whom no status of wife, 
however inferior, was accorded and belonging 
to the class referred to in the Manukye 
Dhammathat as ordinarily not entitled to 
inherit and described as “begotten by a 
man and woman in pleasure, by mutual 
consent, but who do not Jive opently together, 
called kilitha”, and as “begotten in sport 
and wantonness, not by a regular and 
ostensible husband.” 

I fird the following passages in Vol. 10 
of the Manukye bearing upon the rights of 
such children. Section 50 provides that 
children of an eloping couple born before 
they have obtained their parents’ consent 
to their union must be postponed in partition 
of their parents’ estate to children born after 
the consent of the parents has been obtained. 

Section 51 provides that a child begotten 
in. wantonness whose parents die leaving 
no other son succeeds to his parents’ separate 
property to the exclusion of their relatives 

í. e brothers and sisters) but that the 
latter exclude him from sharing in the grand- 
parents’ property. 

Section 52 lays down that ifa child is 
born after clandestine intercourse and the 
man, instead of marrying the woman, pays 

(7) U. B. R. (1897-1901), 11, 176, 
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compensation and she and her child live 
with her parents, then upon her death the 
child takes her separate property. If, 
however, she dies after her parents but 
without getting possession of their property, 
her child obtains no share of that property. 

Section 53, 1 would render asfollows: “Let 
the son for whom compensation has been 
paid get the actual property of the father 
who begot him, if that father has no lawful 
wife and no son, daughter or grand-child of 
his own to inherit. This applies to separate 
property acquired while the father has 
lived as he wished withqut setting up a 
marrying).” The 
Burmese word (* *), literally original, used 
here to qualify each of the words wife, son, 
daughter and grand-child, means, 1 think, 
when applied to a wife, “legally married” 
or “recognized,” and when applied to the 
child of a couple, that he is their joint 
offspring as opposed toa step-child or adopted 
child, and I have translated if accordingly, 
The section continues: “A further rule is, if 
the father has lived with his parents and 
relatives and has acquired property in common 
and also has separate property, let his parents 
alone enjoy the whole. If he hves with 
relations let the relations with whom 
he lives take half of the separate 
property and let the son for whom compensa- 
tion was paid take the remaining half and let 
him discharge the debts in the same propor- 
tion. ‘Why is this? Because he has entered 
the same class as a son”. 

The lst paragraph of this section is relied 
upon as showing that where the illegitimate 
child’s father has left a widow, she entirely 
excludes the child from sharing in his 
father’s estate and in view of the ruling in 
Ma Nhin Bwin v. U Shwe Gone (8) as to 
the authority to be attached to the Manukye 
when clear and unambiguous, it is contended 
that this rule must be followed unless other 
passages inthe same dkammathat appear to 
qualify the rule or introduce some ambiguity. 
But this paragraph by no means refers to 
all children whom we should call illegitimate 
but merely to a child for whom the father 
has paid compensation, that is to say, where 


the father having got a child by a woman 

(8) 23 Ind. Cas, 432; 7 B. L. T, 105; 16 Bom, L. R. 
377, 27 M. L.J. 41; 18-C. W. N. 1121; 16 M. L. T, 
142: 20 C. L. J. 264; 41 0, 887; 1 L. W. 914 (P. C); 
8 L. B. R. 1, 
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without marrying her, instead of marrying 


her or assuming the care of the child, has. 


paid a lump sum to her or her parents and so 
tospeak has washed his hands of responsibility 
for the child’s upbringing. In such a ease it 
is not unnatural that the child should 
have noclaim to inherit any more from 
his father if he has left a wife or 
a child who would ordinarily be his 
heir. In the present case the illegiti- 
mate child does not appear to have been one 
for whom the father had provided in her 
infancy intending to have no more to do with 
her; on the contrary, there is evidence that 
she lived at any rate intermittently with her 
fatter until she was almost of marriageable 
age. In my opinion, therefore, section 58 
cannot be held to govern the present case. 

The only other references I can find to 
illegitimate children are in the concluding 
portion of Vol. 10 commencing at page 
305 of Richardson’s translation. It begins 
at pages 305 and 38C6 with a list, re. 
produced in an abridged and a slightly modi- 
fied form at pages 309 and 310, of twelve 
classes of children, the first six of whom are 
entitled to inherit and the last six are not. 
On page 307 the maxim “when there is no 
good son let the bad inherit’? is further ex- 
plained as follows: ‘if there are no honourable 
and good sons entitled to inherit, then even a 
son born by chance intercourse must take the 
property and pay the debts in consonance 
with the laws applicable according to the 
various rules for partition of inheritance set 
out above.” 

I venture to think that this division of 
children into gocd and bad isnot synonymous 
with legitimate and illegitimate but it refers 
to their division into two main classes, one of 
which is and the other prima facie is not 
entitled to inherit. A reference to the list 
of children in the second class shows that at 
any rate to the first two and the last no 
stigma could jastly attach, and that there 
is no apparent reason why they should not 
inherit in the absence of children witha better 
right to do so. 1 think, therefore, that what 
the explanation of the maxim given in the 
text means 1s, that where no children falling 
in the first class exist then a child in the 
other class is allowed to inherit, even if he be 
merely one begotten in chance intercourse. At 


pages 310 and 212areto be found the following | 
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provisions relating to children of an unknown . 
father. The Burmese refers to the father by 
the word used for husband, but this euphem- 
ism is still employed to denote any man . 
with whom a woman has connection without 
and throughout this passage . 
such expressions as son of the former hus- 
band’ refer toa child begotten out of wedlock 
by a man whose identity is concealed. I 
think, moreover, the comparison of sucha 
child to an animal is nota term of degrada- 
tion but rather a reference to his not knowing 
his own fa her. I would render the passage in 
extenso as follows:— Among children whose 
mother has no permanent or regular husband, 
there are two cases one in which they ought 
to inherit and one in which they onght 
not; as to these two cases, a child is begotten 
by one man (literally husband) ‘and the - 
mother lives with a subsequent husband per- 
manently by whom she has no children; 
if before she took the subsequent lesser 
husband, she has -acquired property or 
incurred debts, if there is no son born of her 
by the subsequent husband and the son 
and the step-father be living together 
at her death, let her property brought 
in at the time of marriage be divided 
into four shares and let the son ofthe former 
husband have three shares cf debts and 
assets and thestep-father one. If there be 
property acquired by the mother and step- 
father when living together, let it be divided 
into six shares and let the son of the former 
husband have one share of debts and assets 
and let the step-father have five. If the 
step-father brought in property at the time 
of marriage, let the son of the former husband. 
have a one-fourth share of debts and assets. 
This is said when the couple has no children” 
(the negative is omitted in the Burmese 
version of Richardson). 

“As to the ancestral property of the wife, 
should she die in reach of the inheritance, if 
the new husband was taken with the know- 
ledge of her parents and relations, he alone . 
shall succeed to it, the son shall not say ‘I am 
her son,’ because he is the son of another man. 
When living together with them theold son 
is entitled to enjoy the separate property of 
his mother and the property of his step-father, 
as mud comes from water and water comes - 
from mud. Qn the other hand, tf his uncles - 
and aunts say ‘though his father be anknown 
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he is the son of our relation (2. e., sister) and 
is attached to us and is our nephew,” let the 
son by another husband get what they give 
him: the step-father shall have no right to 
demand a share. Why is this? Because itis 
a gift of affection. If the son demands the 
property of his mother from his relations 
on the ground of being her son, as he is not 
entitled to if unless they choose to give it to 
him, he only earns disgrace. 

“If the mother has children by the 
husband given her by her parents with 
the knowledge and consent of her 
relations and she has separate property at 
the time of her death, the law of partition 
with the step-father is, let it be divided 
into four parts of which let the. other 
child have three if there are no children 
entitled to inherit, but of the joint property 
le$ him have one-eighth. 


“If the step-fathor dies after the mother, 
he has a right to the whole of the pro- 
perty brought in by her at the time of 
marriage and of her separate property, and 
if the child of the former husband has not 
demanded his share from the step-father, 
let the sons born of the mother by the 
step-father have one-half and let the other 
half be divided between them and the 
children of the former husband according 
to their ages. Of the property acquired 
by the mother and step-father let their 
children have one-half and let the other 
half be divided between them and the 
children of the former husband accorling 
to their ages and let them pay the debts 
in the same proportion. 


“Of the inheritance which comes to the 
mother from her relations, the child of the 
other man shall have no share because he 
is of the class of children that are like 
animals. et the children of the pair have 
all the hereditary property they may be in 
reach of, and let the debts bè paid in the 
game way, 


“If the parents and step-parents be both 
dead, Jet the property brought in at the 
time of marriage be divided into three shares; 
let the children of the first family have 
two and those of the last one share, and 
of the property acquired during the mar- 
riage let the children of the last family 


baye two shares and those of the first one. ` 
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This is only said of the children of a 
regular hasband; the children begotten 
inconsiderately like animals shall hive no 
share. The separate property of the mother, 
and the property obtained by her and a 
lesser husband, and the separate property 
of the father and the property obtained 
by him and a lesser wife, if there be no 
good children” (i.e in the six superior 
classes) “let the bad” (i. e,, the inferior 
classes) “inherit and pay the dabts. If 
the chiidren by another man, their mother 
having no good children, demand her pro- 
perty from her relations «there is no law 
that they should get it, nor even if it be 
demanded from the mother in her life-time, 
They are in the class of animals.” 

These are all the provisions I can find 
in the Manukye bearing upon the subject, 
nor do I find anything substantially differ- 
ent in the texts collected from other 
dhammathats in sections 220, 231 and 300 
to 304 of the Kinwun Mingyi’s Digest, 
Vol, I. 

It will be seen that the illegitimate child 
referred to in the above quotation is one 
whose father has never acknowledged hig 
paternity and -who has bsen brought up 
by the mother as the child of an unknown 
father. Even such a child, if his father 
marries butdies leaving no legitimate children, 
has a right to claim from the step-father 
a share both of tha separate property 
which the mother took to the marriage and 
of the property acquired durins the marriage. 
There appears to ba no rule, and T can 
see no strong reason for holding, that an 
illegitimate child whos2 father is known 
and has openly acknowledged the relation- 
ship should be in a worse position, nor for 
holding that the same principle should not 
apply in the converse case, where the parent 
who married is the father and not the 
mother of the illegitimate child. That 
principle appears to be to give to the step- 
child, though illegitimate, a right of partition 
against the surviving step-parent when there 
are no legitimate children. In this case 
there are none. Though the texts quoted 
speak of the illegitimate child as a son 
they must be understood as referring toa 
child of either sex, for where a distinction 
is intended to be made between the sexes the 
dhammathats always make 46 plain. 
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1 would aécordingly answer both questions 
referred in the affirmative and on the first 
question I would say that the daughter is 
entitled- to three-fourths of the property 
taken by her father to. the marriage with 
the surviving widow and to one-sixth 
of the joint property acquired during that 
marriage. 

-JUDGMENT.—In accordance - with the 
opinions of the majority of the Full Bench 
on the reference made in -the case, the 
appeal is allowed, and the decree of the 
Divisional Court is set aside, and that of 
the Sub-Divisional Court is restored. 

The plaintiff must pay the defendant’s 
costs in this Court and in the Divisional 
Court. 


Appeal allowed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
REVENUE Petition No. 293 or 1914-15 or 
SULTANPUR DISTRICT. 
July 24, 1915. 
Present:—Mr. Holms, S., M. 
Babu DOST MUHAMMAD KHAN — 
PLAINTIFF—APPELLANT 
versus 
RAHMAN KHAN-—DEFENDANT—- 


RESPONDENT. 

U. P. Land Revenue Act (ITI of 1901), s 79—En- 
hancement of rent—Perpetual lessee. under decree of 
Court—Oudh Rent ‘Act (XXII of 1886), ss. 33, JO8 (3). 

The rent of a perpetual lessee holding under a 
decree of Court cannot be enhanced under sections 33 
and 108 :8) of the Oudh Rent Act, but under section 
79 of the U. P. Land Revenue Act at Settlement. 


Appeal from the decree of the Commis. 
sioner, Fyzabad, dated the 6th January 1915, 
upholding the order of the Assistant Collector, 
Sultanpur, dated the 16th October 1914. 

FACTS.—The plaintiff brought asuit under 
sections 33 and 108 (3) of the Oudh Rent Act 
for enhancement of rent paid by’ the defend- 
ant, who was recorded in revenue papers as 
an occupancy tenant. The defendant pleaded 
that the entry in the revenue papers was 
_ wrong; that he was a perpetual lessee holding 
uncer a decree of the Settlement Court, dated 
the 10th April 1876, which confirmed the 
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possession of the defendant's ancestor by 
virtue of a perpetual lease then set up; and- 
that, therefore, the suit was not maintainable, . 
reliance having been placed on the case of 
Babu Sarabjet Singh v. Ganga Din Singh (1). 
The lower Courts accepted the defendant’s :. 
plea and dismissed the suit. 

Babu Bisheshwar Nath Srivastava, for the. 
Appellant. 

Babu Hart Kishen Dhaon and Pandit Bansi 
Dhar Misra, for the Respondent. 

JUDGMENT.—Appeal dismissed with 
costs. There can be enhancemennt (or rather- 
determination) of rent at‘ Settlement: under 
section 79 of the Land Revenue Act, 1901. 

Appeal dismissed. 


(1) R. A. R. No. 36, 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM ORDER No. 1&8 or 1915. 
December 10, 1915. 
Present:—Mr. Justice Richardson and 
Mr. Justice Roe. 

SHIBA DURGA DEBI—JvnGMENT-DEBTOR 
~~ APPELLANT 
TETSUSE 
GOPI MOHAN SHAHA AND OTHERS — 


DECREE-ROLDERS—— RESPONDENTS. . 

Ciril Procedure Code (Act V of 1908), s. 48, els. (a) 
and (b)—Murtgage suit—Decree absolute, passed after 
consent decree, execution of, limitation for. 

Whore there are two decreesin 8 suit, a preliminary 
decree and a final decree or decree absolute, the final 
decree is the complement of the preliminary decree, 
and for the purpose of clause fa) of sub-section (1) 
of section 48, Civil Procedure Code, the two together 
must be taken to be a single and indivisible decree, 
the date of which is the date of the final decree or 
decree absolute. [p. 182, col. 2.] 


Appeal against the order of the Officiating 
District Judge of Backergunge, dated 
February 11th, 1915, modifying that of the 
Sub-Judge, second Court at Barisal, dated 
June 17th, 1914. 

FACTS of the case appear from the judg- 
ment, 

Babu Gunada Charan Sen (with him Babus 
Sarat Chandra Dutt and Joytish Chandra 
Guha), for the Appellants.—The first decree 
in tbe mortgage suit was in terms of a 
compromise to the e ect that the decretal 


4 


$ 


_ this case, 


| 


Vol. XXXIII? 
SHIBA DURGA DEBI V. GOPI MOHAN SHAHA. 


amount would be payable in instalments 
and in default of payment of any two 
consecutive ‘instalments, the whole `decree 
would be enforceable. This compromise 
decree was made so far back as 10th’ March 
1895. Nothing . was realised under- the 
decree, but an application for decree ab- 
solute was made and the decree was made 
absolute on the 24th March 1900. The 
present application for execution was made 
in March 1912 just within 12 years of 
the date. of the decree absolute, but six- 
teen years after the consent decree. This 
application is clearly barred by. limitation 
under section 45, Civil Procedure Code. 
The period of 12 years should be counted 
from the date of the consent decree, which 
is the only decree enforceable. There was 
no necessity for making the decree absolute 
in this case. The consent decree was nota 
preliminary decree or decree nist; no pre- 
liminary acts were necessary to be done in 
before a final decree could . be 
made, 

Section “48 (1) (a), Civil Procedure Code, 
says ‘the date of the decree sought to be 
executed”. Here the “detree sought to be 
executed” is the decree of 10th March 
1896. So the period of limitation should 


be held to ran from 10th March 1896, in ` 


which case this application. is clearly out 
of time. 
Loan Company Ltd. (1). 
Civil Procedure Code, cannot be interpret- 
ed to mean “final decree” because 


which is dated 10th March 1896 and this 
did not require to be made absolute. 

In the alternative even if section 48 (1) 
(a), Civil Procedure Code, is interpreted to 
mean a final deeree, section 48 KA) (b) 
says that the period of limitation is to 
run from the “date of the default” 


the llth April: 
application for execution is obviously out 
of time. 

Moulvi A. K. Pazlul Hua, for the Respond- 


| ents, contended that. the period of limitation 


should be held torun from the date of the 
order making the decree absolute, which is 


(1) 24 Ind. Cas. 85; 18 C. W. N. 492, 
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, June 
< œ proceeding taken in execution of a decree 
upon a mortgage and the point involved is 


-made 


See Jnanendra Nath Bose v. Khulna . 
Section 48 (1) fa), . 


the . 
final decree gives an order for sale only. . 
The respondents seek to execute the decree . 


and , 
the last default in this case took place on . 
1897 and thos also the. 


181 
dated March 24th, 1900. The preliminary 


decree becomes capable of execition only 
when anorder is passed making itabsolute. See 


‘Narhar Raghunath Naphad v. Krishnaji Govind 


Nadyavandi (2), which interprets section 48 
(1) (a), Civil Procedure Code to mean “final 
decree”, Hatem Ald Khundkarv. Abdul Gafur 
Khan (8), Mahabir Prasad v.‘ Sital Singh (4), 
Ajudhia Pershad v. Baldeo Singh (5), Liluck 
Parsotein Proshad -(6). The 
original decrae of March 10th, 1896, was 
primarily for payment of instalments carry- 
ing a penal clause. 
Babu Gunada Charan Sen replied. 


JUDGMENT.—This “is an appeal from 
the order of the, learned District Judge, 
dated the 11th February 1915, by which he 
dismissed an appeal from the order of the 
learned Subordinate Judge, dated the 17th 
1914. The matter arises out of 


one of limitation. 


Ib appears that on the 10th March 
1896, a decree was made by consent pro- 


- viding for the payment of the amount due 


by the judgment-debtor in instalments. The 
condition was annexed that if default were 
in the -payment of two consecutive 
instalments, the decree- holder (the respond- 
ent before us) should be at liberty “to 
realise the entire amount due on account of 
all the isis past and future by serving 
proclamation of sale and by selling at 
auction the mortgaged properties mentioned 
in the present decree.” Then there is this 
provision: “And if the plaintiffs dues 


are not fully satisfied by thé price fetched by 


the sale, the plaintiff shall be entitled to 
realise the balance by a proceeding against 
the defendant’s other moveable and immove- 
able properties left by the deceased debtor | 
Golak Chandra Mahanty. The properties 
mentioned in the plaint remain fully mort- 
gaged and liable for the decretal amount.” 
For the translation of the concluding portion 


. of the decree from which we have quoted, 


(2) 15 Ind. Cas. 822; 36 B..368; 14 Bom. L, B 361, 
(3) BO. W. N. J02, 

(4) 19 A. 520; A. W. N. (1897) 187, 

(5) 210.518 at p. 823. ` 

(6) 22 0. 924, 


` are 
is barred whichever of the two clauses - 
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we are indebted to the learned Pleader for 
the appellant. Neither the decree itself 
in its entirety nor the decree absolute to 
which we are about to refer has been 
placed beforeus. Apparently the judgment- 
debtor failed to pay anyof the instalments 
as they fell due. The first default occurred 
at the end of the year 1996, and the next 
following default was in April 1897. On 
the 24th March 1900 the decree-holders 
obtained the decree absolute and subse- 
quently thereto they brought the mortgaged 
properties to sale inthe ordinary course of 
execution. The last sale took place, as 
we are informed, “In the year 1906. Then, 
in March 1912, within twelve years of the 
decree absolute, the dezree-holder applied 
for the sale ofthe properties of the judg- 
ment-debtor other than those covered by 
the mortgage; in other words, he sought to 
enforce the personal remedy for which 
‘provision had been made in the decree 
of the 10th March 1866. The judgment- 
debtor filed an objection to this application 
on the ground that it was barred by 
limitation under section 48 of the Code 
of Civil Procedure, 1968. The Courts below 
have decided the question in the decree- 
holder’s favour and the judgment-debtor has 
appealed. 


The arguments urged on the appellant's 
behalf by the learned Pleader are to the 
following effect. As to clause (a) of sub- 
section (1) of section 48, Civil Procedure 
Code, it is said that if limitation is to be 
computed from the date of the decree 
sought to be executed, the decree to which 
we ought to look for this purpose is the 
decree of the 10th March 1896 and not 
the decree absolute of the 24th March 
1900. As toclause (b) of sub-section (1) 
of section 48, the contention is that the 
limitation should run, at the latest, 
from the time when default was made 
in paying two consecutive instalments, t.e., 
from April 1897. If these contentions 
correct, the decree-holder’s application 


is applied. In the view we take, however, 
clause (b) need not be considered. it 
has no application to the present case, 
because the decree-holder is not seeking 
to enforce his remedy in respect of 
the default in paying the instalments 
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but in respect of the fact that the 
proceeds of the sales of the mortgaged 


properties were not sufficient to meet his 
claim. 


In regard to clause (a) the appeal 
fails, in our opinion, on this ground that 
when there are two decrees in a suit as 
here,a preliminary decree and a final decree 
or decree absolute, it was not possible to 
treat them as separate and distinct decrees. 
The final decree is the complement of the 
preliminary decree, and for the purpose 
of clause (a) of sub-section (1) of section 
48, the two together must be taken to be 
a single and indivisible decree, the date 
of which is the date of the final decree 
or decree absolute, or possibly it may be 
more correct to say that it is the final 
decree which makes the preliminary decree 
operative and effectual and renders it 
enforceable in execution. In that view it 
is the final decree which is executed. We 
do not stop to consider whether it was 
necessary to obtain a decree’ absolute in 
this case in addition to the consent decree 
of the luth March 1896. A decree absolute 
was in fact made and must now be 
assumed to have been properly made. Its 
precise terms are not before us and on 
the materials which are before us the 
decree which has been put in execution 
must be taken to be the preliminary 
decree read with the final decree. It is 
idle to say that the personal remedy 
which the decree-holder is seeking to 
enforce isto be found in the preliminary 
decree. The personal remedy was not - 
available till after the mortgaged properties 
had been sold under the decree absolute. 

The learned Pleader has invited our 
attention to the case of dJnanendra Nath 
Bose v. Khulna Loan Co. Idmited (1). The 
however, that was there decided is not 
the point before us now. We have referred 
to the paper-book, and we find that the 
application for execution in that case 
was made more than 19 years after 
the date of the final decree. That case, 
therefore, does not help us. On the other 
hand, the learned Pleader for the decree- 
holder respondent bas referred us to 
other cases which support the view we 
tak. It was said in the case of 
Ajudhya Persad v. Buldeo Singh (5) that 
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until the decree absolute is made there 


‘ig infact no decree capable of execution, 


. and ‘this 


observation was repeated in 


Hatem Ala Khundkar v. Abdul Qafur Khan 


w 


(3). 

The result is that tbe appeal must be 
dismissed with costs. We assess the hearing 
fee at five gold mohurs. 

i Appeal dismissed. 


OUDH JUDICIAL COMMIS-IONER’S 
COURT. 
First Orvin Appear No. 74 OF 1913. 
January 8, 1915. 

Present:— Mr. Stuart, A. J. ©. 
MUNNU SINGH AND. OTHERS— PLAINTIFFS — 
ÅPPELLANTS 
VETSUE 


BACHCHU SINGH~—Derenpayt— 
RESPONDENT 
` Declaration, suit for —Plaintifs claiming to be collas 
teral nephews and reversionary hetrs of certain person 
—Maintainability of suit——Interest, present, in property, 
Jatlure of, effect of. 

Where the reversionary rights of certain persons are 
denied, a suit by them for a declaration that they are 
the collateral nephews and reversionary heirs of a 

certain person, is maintainable irrespective of the 
fact whether or not they have any present interest 
in the property ef that person. [p. 185, col. 1.] 

Qamar Ara Begum v. Peare Sahaba, 2 O. C. 57, 
referred to. 

Appeal against an order of the Subordinate 
Judge, Hardoi, dated the 31st March 1913. 

FACTS.- The necessary facts of the case 
appear from the following order of the 


Subordinate Judge, dated the 26th November, 


1912:— 

“This is a suit to obtain a declaration that 
the plaintiffs are the. collateral nephews and 
next reversioners of Puran Singh deceased, 


~ under a pedigree filed by them with the 


plaint. According to the plaint allegation 
the late Puran Singh died in 1893 childless 
leaving two widows, viz.,,Gaya Kuar and 
Bachan Kuar; the former is dead and the 
latter is alive. The former transferred all the 
share which she inherited as Hindu widow 
in the landed estate belonging to her husband 
in fayour of the defendant and others, the 
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surviving widow has also transferred a portion 
of the estate which devolved on her on her 
husband’s death, and the defendant, ina 
former suit brought by the plaintiffs and 
subsequently withdrawn by them with liberty 
to institute a fresh suit, denied the plaintiffs 
to be reversioners of late Puran Singh.” The 
defendant has taken a preliminary plea to 


_the effect that the present suitis not main- 


tainable. I have at present to dispose of the 
above plea. 

On behalf of the plaintiffs the following 
authorities were cited in the course of argu- 
ments:— Qamar Ara Begum v. Peare Sahaba 
(1); Palamalai Mudaligr v, South Indian - 
Export Company Tnimited (2); Bai Shri 
Vaktuba v. Agarsingit (8); Manmatha 
Nath Biswas v, Rohilli Moni Dax (4); Chinna- 


sami Muda iar v. Ambalavana Mudaliar (5). 


In the first case it was held by the local 
High Court that a person may obtain a 
declaration under section 42, Specific Relief 
Act, that he is the legitimate son of another 
person, notwithstanding that no present 
existing right in him as to property is 
involved by the question whether he, is 
legitimate or not. The learned Pleader for 
the defendant tries to distinguish the above 
authority, on the ground that the declaration 
sought for in that case was necessary to 
remove the stigma of -being an illegitimate 
son. However, I do not find that ground 
being specifically mentioned anywhere in the 
judgment. The suit was held to be main- 
tainable under the provisions of section 42 
of the Specific Relief Act of 1877. It is 
further urged that the present suit is not 
maintainable under the aforesaid provisions, 
which are as follows:— “Any person entitled 
to any legal character or to any right as to 
any property may institute a suit against 
any person denying or interested to deny his 
title to such character or right and the 
Court may in its discretion make therein a 
declaration, etc.” The words ‘legal character’ 
have not been defined anywhere, but the 
words ‘any right as to any property’ are 


(1) 2 0. C. 57. 

(2) 6 Ind Cas. 33: 7 M, L. T. 167; £0 M. L. J. 213; 
(19010 M. W. N. 239; 83 M 334. 

(3) 7 Ind Cas, 945; 12 Kom. L, R. 697; 34 B. 676, 

(4) 27 A. 406; 2 A, L. J. 84; A. W. N, anys 

(5) 29 M. 48, 
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clear enough. If a man can.sue to obtain a 
declaration that he is the legitimate son of 
another person under section 42 of the 
Specific Relief Act, the plaintiffs : to my 
mind can sue for a declaration. that they 
are the next reversioners of Puran Singh, 
deceased. 

The second authority isnot quite applicable 
to the present suit. 

In the third. authority it was . held that 
a suit for declaration that the defendant 
was not the plaintifi’s son was maintainable 
nnder section 42 of the Specific Relief . Act I 
of 1877. 

In the fourth, authority it was held 
that there is nothing in law to prevent 
the heir presumptive, that is, the person 
who would be entitled to possession if 
the life-tenant were to die at the mo- 
ment of suit, from suing for a decla- 
ration that as against the life-tenant he is 
entitled as next reversioner and for an 
injunction restraining the life-tenant from 
wasting the property in suit, This authority 
_ also helps the plaintiffs. 

In the fifth and the last authority cited by 
the plaintiffs itis held that a suit for a 
declaration that a certain person is nof an 
adopted son of another ` is maintainable. 
This authority can be distinguished. 

On behalf .of the. defendant the following 
authorities have been cited: — 

Mayne’s Hindu Law, edition 7th, pages 874 
and 876; Trevelyan on the Hindu LAW. edition 
1912, page 479; Strimathoo Moothoo Vijia 
Ragoonatah Ranee, Kolandapuree Natchiar v. 
= Dorasinga Taver (6); Nital Parshad v. Jagdat 
Misser (7); Shama Soonduree Chowdhrain v. 
Junwona Chowdhrain (8); Samarendra Chandra 
Deb v. Birendra Kishore Deb (9); 


“In the first authority it is laid down on 
the strength of Pranputhy Koer v. Lall Futteh 
Bahadur Singh (10) and Greeman Singh v. 
Wahart Lal (11). that during the life-time of 
the heiress no one can bring a suit to have it 

declared that he will be the next heir at her 
< death. I have not been able to find the full 

(6) 23 W. R. 814 16 B. L. R. 83; 21 A, 169; 6a. 
H, C. R. 810. 

(1) 7 N. W. P. H. C. R. 264 

(8) 24 W. R. 56 at p. 88. 

(9) 85 0.777 ab pp. 789, 794; 8 C. L. J. 1; 12, 
W. N. 777; 4 M. L. T.27. 

(10) 2 Hay. 608; 8 Sevester 217, 

(11) 80. 12; 90. L. B 249. 
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text of the first two-authorities mentioned by 


. Mr. Mayne but the third authority has been 


dissented from in more authorities than one. 
Vide Gangayya v. Mahalakshmi (12) and 

aaa Nath Biswas v. Rohillt Mont Dasi 
4). 

The second authority, in my opinion, 
does not affect the point at issue. It is 
laid down there that a reversioner cannot 
sue fora mere declaration of his right to 
succeed. This is not a case for mere declara- 
tion of a rightto succeed after a widow’s 
death. 

The third is a Privy Council authority 
and it was held by their Lordships of 
the Privy Council ina suit for declaration 
that the plaintiff was entitled to succeed 
after the death of the first defendant, that 
the mere quieting of doubtful titles is not 
sufficient reason for a declaratory decree and 
that it appeared to their Lordships to have 
been very reasonably ruled in India 
that the Courts will not try questions of title 
as to future interest where neither claimant 
has a right to present possession, specially, 
questions of title which may never arise. 
The above authority can be distinguished . 
from the present suit, which does not seek 
any kind of declaration regarding future 
interest. The plaintiff simply wants it to be 
declared that he bears such and such 
relation to a deceased, because that relation- 
ship was denied by the defendant and so a 
clond was cast upon his title. 

The remaining three authorities also do 
not help the defendant. 

I find the issue for the plaintiffs and fix 
the case for 7th Febrnary 1913.” 

Pandit Gokarun Nath Misra, for the Appel- 
lants. 

Babu Basdeo Laland Mr. A. P... Sen,’ for 
the Respondent. 


JUDGMENT.—In this case the appel- 
lants sued for a declaration that they 
were the collateral nephews and reversion- 
ary heirs‘of a certain Puran Singh. The 
learned Subordinate Judge held that a 
Suit was maintainable for the relief which 
they tlaimed, but dismissed their suit as 
he found that they had failed to prove 


(12) 10 M. 90, 
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that they were related -to Puran Singh. 
The present appeal is . preferred. 


It has been urged on behalf of the 
contesting respondent that this suit is not 
maintainable. I consider that the deci- 
sion in Qamar Ara Begum v. Peare Sahaba 
(1) is sufficient authority for the learned 
Subordinate Judge’s view to the effect 
that a suit is maintainable. I need not 


discuss that point further, as fer reasons, 


which I shall now give, I find that the 
learned Subordinate Judge’s finding of 
fact is correct and. that the suit must be 
` dismissed. 


The family to which Puran Singh be- : 


longed owned property in the hamlet of 
Bannapur Khas. . The allegation for the 
appellants ts that the hamlets of Bannapur 
Khas and Pura Udan Singh originally be- 
longed to ‘a certain Lal Singh, who left 


`. three sons, Badan Singh, Sadhan Singh 


and Bhagga Singh, that they are the 
representatives of the Badan Singh and 
- adhan Singh branch, that Puran Singh 
belonged to the Bhagga- Singh branch, 
and that thus they are collateral relatives 
-of Puran Singh.. In support of this 
‘allegation they filed extracts from the 
“ wagtb-ul-arz of Bannapur and the- khewats 
‘ of Bannapur Khas and: Pura Udar’ -Singh 
: and- also produced certain ‘oral evidence. 


-From the entries: in the wajib-ul-arz of ` 


Bannapur and these -khewats the learned 
“ Counsel- for the appellants had deduced 
- that Badan Singh and Sadhan Singh were 
` brothers, and, although he -has not suc- 
ceeded in establishing that point absolutely 
from the entries, he has given reasons 
(which on the face - of them are good 
reasons) for supposing that Badan Singh 
and Sadhan Singh were brothers. These 
entries, however, afford no reason for 


supposing that Badan Singh and Sadhan. 


Singh were the sons’ of Lal Singh, or 
that Bhagga Singh was their brother or 
the son of Lal Singh. The name of Lal 
Singh .is not mentioned in these - entries, 
I find; after abstracting the figures, that 
in Bannapur Khas the Sadhan Singh 
_ branch owned a share of biswas 6-12-3-4+ and 
that.the Badan Singh branch also owned a 
share of biswas 6-12-3-42, and in Pura 
Udan Singh the Sadhan Singh. branch 


owned a share of biswas 9-1-16-7¢. A further 
examination of the particular shares owned 
by members of these branches confirms the 
view that Badan Singh and Sadhan Singh 
were brothers. but it is difficult to see 
how they could have had a third brother, 
for in Bannapur Khas the branches did not 
own an exact share of. one-third each 
(it must be admitted that they. owned a 
share of very nearly one-third) and in 
Pura Udan Singh they owned a share of 
nearly 9/20ths each. When we look at the 
property owned by Puran Singh’s family 


. it is seen that they owned in Bannapur 


Khas a share of biswas4-19-6-6 and owned 
nothing In Pura Udan Singh. ‘Two per- 
sons, called Pahar Singh and Teji Singh, 
owned biswas 1-16-7-54 in Bannapur Khas 
and a similar share in Pura Udan Singh. 
Pahar Singh and Teji Singh are accord- 
ing to the appellants not related to them 
or to Puran Singh. The entries in the 
wajit-ul-arz and the khewats thus leave the 
question of relationship of Bhagga Singh to 
Badan Singh and Sadhan Singh. absolutely 
undecided. Bhagga Singh is the ancestor 
of Puran Tingb, but there js nothing 
to show that he was the son of Lal Singh. 
Lal Singh may have been the father of 
Badan Singh and Sadhan Singh and the 
owner of the two hamlets, and may have 
had a third son who sold a portion of 
his share to Bhagga Singh and a portion 
to the ancestor of Pahar Singh and Teji 
Singh, or Lal Singh may have only owned 
about two-thirds of Bannapur Khas and 
about uine-tenths of Pura Udan Singh and 
the’ remainder may have been owned by 
other Thakurs who were not related to 
him. I have gone through these entries 
carefully, and I find that they are absolutely 
insufficient to support the ease of the 
appellants. There remains the oral evidence. 
The learned Subordinate Judge who heard 
this evidence was not impressed by the 
demeanour of the witnesses, and attached 
no value to their statements. It has been 
pointed out to me that the statements of 
the witnesses in guestion do not read as 
though they were tutored witnesses or 


‘telling untruths, and I find that, as far 
` as -their-‘recorded statements go, there is 


very little to show whether they are true or 
false. But in the case of evidence of the 
nature that they gave, it would not be oasy 
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for a person reading the written record to 
decide whether the statements were or were 
not reliable. It would be by no means 
difficult for an unscrupulous person to take 
‘the entries in the wajrb-ul-arz and khewat, 
and without making any alterations in 
them, to add the name of a Actitious 
ancestor to support any theory of relation- 
ship that he might wish to set up. Here 
if is only necessary to take Badan Singh, 
Sadhan Singh and Bhagga Singh, and 
call all three the sons of Lal Singh. to 
obtain the result desired, and the witnesses 
could easily add the name of Lal Singh 
as a common ancestor without in any way 
affecting the remainder of the pedigree. 
The learned Subordinate Judge evidently 
suspected that they had done this, and he 
was in a much better position to decide 
that point than I am, as he heard and 
saw the witnesses. It would ordinarily 
be impossible to elicit in cross-examina- 
tion whether such an addition had been 
made. The learned Counsel for the appel- 
lants has pressed that the respondent 
made no attempt to file another pedigree 
or to indicate who his own relations were. 
Ib was unnecessary for him to file a 
pedigree to indicate who his own rela- 


tions were up to Bhagga Singh. lt is 
true that, if he had been able to give 
the name of Bhagga Singh’s father, he 


would have strengthened his defence. 
But it is perfectly possible that he did 
not know the name of Bhagga Singh’s 
father, and, in any circumstances,it was 
for the appellants to make out their case 
and not for’ the respondent to prove his 
own family history. The documentary 
evidence as it stands is insufficient to 
support the appellants’ case. The learned 


Subordinate Judge has discredited the 
oral evidence and has given sufficient 
reasons for so doing. I cannot attach 


weight- to the oral evidence in the cireum- 
- stances. I, therefore, find that the appel- 
lants have failed to prove that they are 
relatives of Puran Singh, and that their 
case was, therefore, rightly’ dismissed. 


I dismiss this appeal. "The appellants 
will pay their own costs and those of the 


contesting respondent, 
Appeal dismissed, 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revence Petition No. 285 or 1914-15 or 
Gonpa District, 
July %3, 1915. 
Present:—-Mr. Holms, S. M. ` 
Raja RAGHURAJ SINGH-——-PLAINTIRE -~ 
l APPELLANT ` 
VETSUS 
RAM LOTAN DUBE AND OTHERS-—- 


DEFENDANTS—— RESPONDENTS. 

Oudh Rent Act (XXII of 1886), ss. 83, 35— 
Enhancement of rent—Decree of Court, person holding 
under—U. P. Land Revenue Act (III of 1991), s, 74. 

Sections 38 and 35 of the Oudh Rent Act are not 
applicable to a person holding a decree of Court as 
a perpetual, heritable and non-transf rable lessee, 
at arent whichis equal to the revenue rate plus 10 
per cent. and whichis not liable to enhancement 
except at a re-settlement of revenue. Even though 
the rent was not altered under section 74 of the U. 
P. Land Revenue Act at a recent previous Settle- 
ment, the case is nevertheless governed by this 
latter section. [p. 187, col. 1.) 

Baldeo Bakhsh Singh v. Chaudhrain Sahib-un-nisa, 
Selected Decision No, 11 of 1912, referred to. 


Appeal from the decree of the Commis- 
sioner, Fyzabad, dated the 9th January 1915, 
reversing that of the Assistant Collector, 
Gonda, dated the 22nd October 1914, 

FACTS.—The defendants held the land 
in suit under a decree of Court, which 
showed that the land wasa resumed muaf 
and was given to them on a perpetual, 
heritable and non-transferable lease, at a 
rent which was equal to new revenue (jama 
parta) plus 10 per cent. malikana, and that 
enhancement of the rent depended upon re- 
settlement of revenue and not upon change 
in rate of rent or quality (haistyat) of land. 
After the said decree had been passed a 
re-settlement of revenue was made, but the 
rent of the land in suit was not altered. 
The defendants’ name was all along entered 
as occupancy tenants under clause (4) of 
the village papers. The plaintiff-landlord 
new applied under section 83 of the Oudh 
Rent Act for enhancement of the defendants’ 
rent, and the question was whether this sec- 
tion could govern the case. 

Babu Aditya Prasad, for the Appellant. 

Mr. Shahid Husain, for the Respondents. 


JUDGMENT. - The facts of this case are 
somewhat similar to those in Baldeo Bakhsh 
Singh v. Chaudhrain Sahtb-un-nisa (L). The 


(1) Selected Decision No. 11 of 1912, 
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lease is a perpetual one, heritable and not 
transferable, at a rent which is equal to the 
revenue rate plus 10 per cent. Section 33 
„and section 35 of the Rent Act are clearly 
not applicable, but section 79 of the Revenue 
Act is. The fact that there was no altera- 
tion in the rent under this section at 
last Settlement does not help the appellant. 

Appeal dismissed, parties bearing their own 
costs. 

j Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Seconp UIvIL Appean No. 917 or 1914. 
February 7, 1916. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique. 

ALI HUSAIN AND orners—Derenpants— 
APPELLANTS 
Versus 
HAKIM-UL-LAH AND OTHERS— PLAINTIFF 
AND OTHER DeFENDANTS— RESPONDENTS. 

Regulation XXXI of 1&08, s. 6—Sale—Vendee 
agreeing to pay revenue for land sold as well as for 
lund in vendor's possession——Personal covenant—Sale 
by vendor of land in his possession—Vendee’s liability. 

Where a vendee agreed to pay the revenue for 
the land sold to him as well as for the land which 
remained with the vendor who subsequently sold the 
reserved land: 

Heid, in a suit by the latter vendee against the 
former vendee to recover the revenve, that the 
agreement was void and inasmuch as the covenant 
was a personal covenant the plaintiff had no right to 
sue for the breach of such a covenant. 

Sahib Ali v. Subhan Alt, 21 A. 12; A. W. N. (1898) 
149, followed. 

_ Sri Thakurji Maharaj v. Lachmi Narain, 19 Ind. Cas, 
67; I1 A. L. J. 212; and Ram Gobind v. Sri Thakurji 


` Maharaj, 19 Ind. Cas. 126; 11 A. L. J. 281, referred to. ` 


Second appeal from the decision of the 
District. Judge, Aligarh, dated the 4th 
September 1914. 

Mr, Abdul Raoof, for the Appellants. 

Mr. S. A. Haidar, for the Respondents. 

JUDGMENT.—This appeal arises out of a 


suit in which the plaintiff alleges that one 


Altaf Husain had sold certain property to the 
~ predecessor of thedefendants reserving to him- 
self ten beghas, that in the sale-deed Inayat 
Husain, the vendee, covenanted that he would 


pay the Government -revenue not only of the | 


land he purchased but also of the ten bighas 
which the vendor reserved. The plaintiff 
says that Altaf Husain subsequently sold to 
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him the ten bighas reserved, that the defend- 
ants recently refused to pay the Government 
revenue on thetenbighas,that hehad to pay it 
himself under protestand that he now brings 
the suit to recover the amount which he has 
paid ta Government. The Courts below have 
decreed the plaintiffs claim. Two objections 
are takenon appeal. First that on the authori- 
ty of Sahib Ali v. Subhan Ali (1), which 
was followed by another Bench of this Court 
in Second Appeal No. 275 of 1910, decidedon 
December Sth, 1910, the agreement was 
void under Regulation XXXI of 1803 and 
secondly, that the agreement does not give 
any right to the plaintiff to enforce it against 
the defendants. We find it impossible to 
distinguish the circumstances of the present 
case in principle from those in the authorities 
cited. It is true that the Regulation has been 
repealed,but it was in force in 1884, when the 
sale to Inayat Husain was made. With regard 


to the agreement we may mention that the 


covenant was acovenant that the ten bighas 
reserved shculd always remain free of revenue 
with the vendor. No mention is made in the 
sale-deed of the transferees or even of the heirs 
of Altaf Husain, the vendor. The covenant 
was a personal covenant and it is difficult .to 
see how the present plaintiff has any right to 
sue for a breach of a personal covenant 
which was entered into between his vendor 
and the predecessor-in-title of thedefendants. 
On this part of the case the appellants -rely 
on the case of Sri Thakurji Maharajv. Lachmi 
Narain (2) and also on the case of Ram 
Gobind v. Sri Uhakurit Mahara) (3). In both 
these cases the circumstances were very simi- 
lar. We think that the appéal has force, but 
under the circumstances we think that the 
parties should pay theirown costsin all Courts, 
We accordingly allow the appeal,set aside the 
decrees-of both the Courts below and dismiss 
the plaintiff’s suit and direct that the parties 
pay their own costs in all Vourts. 


Appeal allowed, 
(1) 21 A. 12 A. W. N. (1898) 149 
"(2) 19 Ind. Cas. 67; 11 A. L. J. 212. 
(8) 19. Ind. Cas. 126; 11 A. L. J. 281, 
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UPPARA HANUMANTHU Y. PEDDAPALLE SAMACHARLTE, 


l MADRAS HIGH COURT. 
Seconp Civiu ArpeaL No. 1929 or 1913. 
August 17, 19157 
Present:—Mr. Justice Tyabji and 
Mr. Justice Phillips. 
UPPARA HANUMANTHU—-Derenpant— 
APPELLANT 
VErsus 
PEDDAPALLE SAMACHARLU AND 


ANOTHER - PLAINTIFES——RESPONDENTS, 

Evidence Aét (I of 1872), s. 92—Secondary evidence, 
objection to, when to be taken —Relinquishment of 
interest, validity of—Misjoinder, question of— 
Finding of fact. l 

When a party produces in evidence a certified 
copy without proving the circumstances entitling 
him to give secondary evidence, objection to it must 
be taken by the other party at the time of admission 
and such objection will not be allowed at a later 


stage. 
Dandan Hanwanta, 29 Ind. Cas. 8C7; 19 C. W. N. 


929; 18° A.L. J. 801; 18 M. L. T. 54; 2 L. W. 645; 
(1915) M. W. N 500; 22 C L. J. 172; 110 P. W. R. 
1915; 29 M. L. J. 307; 93 P. R. 1915; 11 P. L. R. 1916 
17 Bom. L. R. 699 (P. C.), followed. 

A relinquishment of an interest is valid unless the 
person executing the relinquishment deed repudiates 
any intention to convey an interest by the document 
-and the Court is satisfied that there is no such 


. intention. 
Musammat Oodey Koonwur v. Musammat Tadoo, 13 


M. I A. 585; J5W.R,16 (P.0);6 B. L.R. 283; 2 
Suth. P. O. J. 8&8; 2 Sar. P. C. J. 628; 20 E. R. 669; 
and Jadu Nath Poddar v. Rup Lal Poddar, 33 C. 967 
ab p. 984; 40. L. J. 22; 10 C. W. N. 650, distinguished, 


A finding of fact ona question of misjoinder arrived 
at on evidence cannot be disturbed by a High Court 
in second appeal. 

Second appeal against the decree of the 
. District Court of Bellary, in Appeal Suit 
No. 141. of 1911, . preferred against that 
of the Sub-Collector, Panukonda, in Sum- 
mary Suit No. 6 of 1911. 


Mr. K. N. Kumaraswami Atyar, for the Åp- 


pellant. 
Mr. S. Doratswanit Atyar, for the Respond- 


ents. 

JUDGMENT.—It is contended in the 
first place, that the so-called release. on 
which the plaintiff relies could not convey 
any title to the plaintiff. The deed was, 
however, registered. Under it the wife and 
son of the Ist plaintiff purport to relinquish 
the interest created in their favour by 
documents to which the deed refers and 
also to empower the Ist plaintiff to recover 
the rents of the property. We see no dif- 
culty in this deed operating as a ro-trausfer of 
the property to the let plaintiff. The cases of 
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Musammat Oodey Koonwur v. Musammut Ladoo 
(1) and Jadu Nath Poddar v. Rup Lal Poddar 
(2) are distinguishable. In those cases the 
persons who had executed the releases or 
relinquishments (one of which was not a 
registered deed but a mere petition) repu- 
diated any intention to convey any interest 
by the documents, and the Court was in 
each instance satisfied that there was no 
such intention. 

It is next contended that only a certi- 
fied copy and not the original of the deed 
was produced, without proving the circum- 
stances which would have entitled the Ist 
plaintiff to give secondary evidence. This 
objection was not taken at the time that 
the document was put in evidence; and we 
cannot allow it to be taken now; Padman 
v. Hanwanta (3). 

We are inclined to think that the document 
was put in by consent. At any rate it was 
not contended in the lower Appellate Court 
that ib was not proved and we _ cannot 
now allow the appellant to take the point 
that it was not legally proved. 

On the question of misjoinder-there is a 
finding against the appellant.. It is a finding 
of fact and there was evidence on which it 
could be arrived at. We cannot, therefore, 
disturb it in second appeal. 

The second appeal is dismissed with costs. 

l Appeal dismissed. 

(1) 13 M. I. A. 585; 15 W: R 16 (P. CO.) 6 B. L. R. 
283; 2 Suth. P. C. J. 888; 2 Sar. P.C. J. 628; 20 E. 'R 
69, | 
i (2) 33 C. 967 at p. 9E4; 4 C. L. J. 225100, W. N. 

50, 
° (3) 29 Ind. Cas. 807: 17 Bom. L. R609; 19 €. W. 
N. 929, 13 A. L. J. 801; 18 M. L. T. 54; 2 L. W. 445; 
(1915) M. W. N. 500; 22 C. L. T. 172; 110 P. W. R 
1916; 29 M, L. J. 307; 93 P. R. 1915; 11 P. L,R. 
1916 (P. C). j 





CALCUTTA HIGH COURT. 
ÀPPEAL FROM Orper No. 478 or 1913. 
February 4, 1916. 

Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Beachcroft. 
UPENDRA MOHAN SAHACHOWDHARY 
AND OTHERS— CREDITORS—~APPELLANTS 
VETSUS : l 
BRINDABAN BEHARI SAHA PRO.” 
MANIK—Perivioner 1N INSOLVENCY 
3 ~~ RESPONDENT: 
Provincial Insolvency Act CII of 1907), s 36— 


kd 


+ 
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Receiver’s report that transfer void—Proper order 
for Court to make—Reference to Sumer for inquiry, 
legality of—Procedure. 

A District Judge, on the report of a Receiver 
that certain transfers made by an insolvent are 
void under section 26 of the Provincial Insolvency 
Act, has no jurisdiction to send the case for inquiry 


to a Munsif. The proper order to make on such report : 


is.to issue notice upon the transferees to show cause 
why the transfer should not be annulled under 
section 36. |p. 190, col. 1.] 


‘Appeal against the order of the District 


Judge, Mymensingh, dated tke 21st of July : 


1918. 

‘“FAOCTS.—This appeal was against an 
order under section 36 of the Provincial Insol- 
vency Act made on Jlstof October1912. The 
. appellants were the creditors of the insolvent 
who had applied under section 36 for an- 
nulling certain transfers made by the insol- 
vent. On the 15th of October 1912, Brindaban 
"Bebari Shaha Pramanik was adjudged an 
insolvent. Shortly after this, his creditors 
(the present appellants) applied to the 
District Judge to have a declaration that 
two transfers effected by the -insolvent by 
2 kobalas, dated the 21st and 23rd of Sep- 
tember 1911, in favour respectively of his 
uncle and brother-in-law, were collusive and 
in contravention :0f the Insolvency Act. 
The District Judge, holding that the Receiver 
was the only person entitled to bring any 
suit or put in any application and that 
creditors should move the Receiver, rejected 
the application (31st of October 1912). 


-Tke Receiver then submitted a 
report tothe District Judge, in which he 


charged the insolvent with various acts of’ 


bad faith. Thereupon the District Judge 
sent the records ofthe case to the Munsif 
of a Sub-Division in the District to hold an 
enquiry and submit a report. On considera- 
tion of the report of the Munsif, the District 
‘ Judge made the order against which the 
present appeal was preferred. 


Babu Manmotha Nath Mukherjee, for the 
Appellants.--In the case of Lalji 
Sahay Singh v. Abdul Gant (1), what 
their Lordships say is that the language of 
section 36 favours the view that the Receiver 
is the proper person to apply in such 
cases. - This the District Judge construes 
as meaning that he is the only person to 
apply. There is no reason why the creditors 


(1) 7 Ind; Oas. 765; 12 0. L J, 452 at p. 456; 15 
C. W. N. 253 
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‘the insolvency 


1&9 


should in no case be allowed to move the 
Judge. 

[Beacucrort, J—The Judge will then be 
overwhelmed with applications. ] 

In this case, the proceeding taken after 
the order of the District Judge referring the 
case to the Munsif has led to miscarriage of 
justice. 

The Presidency AE EA Act allows 
creditors to sue on behalf -of the Official 


‘Assignee whose position is similar to that of 


Receivers. 

Further, in this edse the Munsif disposed 
of the reference without making the Receiver 
a party the Receiver being according to him a 
desirable but not a necessary party. 


|D. OHATTERJIER, J.—Is there any justifi- 
cation for the District J udge to refer the case 
to the Munsif ? | 

There is nothing inlaw authorising the 
District Judge presiding asa Judge of an 
Insolvency Court to make a reference to a 
Munsif who is subordinate to the District 
Court. l 

Babu Satish Chandra Chowdhary, for the 
Respondent, was not called upon. 


JUDGMENT. 


D. CHATTERJEE, J.—This appeal arises out 
of an application under section 36 of the 
Provincial Insolvency Act made by some 
creditors of the insolvent, on the allegation 
that the insolvent had within two years of 
order made a fraudulent 
transfer of his property. Upon notice to the 
transferees the learned Judge held that the 
proper person to make an application under 
section 36 is the Receiver only and that, 
therefore, the creditors must move the 
Receiver to make an application, Subse- 
quently he received a report from the 
Receiver supporting the application of the 
appellants and also making an allegation 
against the insolvent. He then sent the 
case down tothe Munsif of Tangail for an 
enquiry. Upon perusal of the report of 
the Munsif, he ordered regarding the 
properties mentioned in a and 5b of the 
report to call upon all persons interested in 
the case to show cause why the said pro- 
perties should not be ineluded in the list of 
assets of the insolvent and sold by the 
Receiver. : In the fist place, we do not see 
under what law reference was made to the 
Munsif. The further order that was made 
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upon the receipt of tbe report is 
quite accurate. The order should have 
been in accordance with the terms of section 


26, why the transfer should not be annul- - 


led. Now as the case has proceeded to that 
stage and the learned Judge has, upon the 
report of the Receiver, made an order 
purporting to be under section 36, we 
direct that he ‘shall proceed with the case 
after issuing fresh notice upon the 
transferees tn show canse why the transfer 
should not be annulled under section 36 
of the Provincial Insolvency Act and upon 
hearing such cause as may be shown, he will 
pass the necessary order under section 36. 
The case having proceeded so ‘far, it is not 
necessary to make any further remark upon 
the procedure followed. We direct that the 
appeal be disposed of in accordance with 
this judgment and the record. be sent back to 
the District Judge. 

We make no order as to costs 
Court. 

BEACHCROFT, J.—I agree. 
i Record sent back. , 


in this 


$ 


CALCUTTA HIGH COURT. 
APPRAL FROM ORIGINAL DECREE No, 48 
or 1913. 
July 80, 1915. 
Presenil: Mr Justice Fletcher and 
Mr. Justice’ Richardson. 
PORMESHWAR DUBEY AND OTHERS— 
DEFENDANTS— APPELLANTS 
* ` verses 
GOBIND DUBEY AND OTHERS— PLAINTIFFS 


RESPONDENTS. 
Hinds Law —Partition—Mitakshara family- Karta’s 


accountability, extent of —Previous partition—Burden , 


of proof. 

In a suit for partition by a member of a ‘Mitakshara 
family, the onus is upon the defendant, contesting 
the suit on the allegation that there has ‘been a pre- 
vious partition, to prove such partition. [p +91, col. 2.] 

In an ordinary suit for partition of joint family 
property in the absence of fraud or other improper 
conduct, the only account the karta is liable for is 
as to the existing state of the property divisible. 
The parties have no right to look back and claim 
relief against past inequalit y of enjoyment of the 
members or other matters. [p. 192, col. 1.] 

Chuckun Lal Singh v. Toran Chunder Singh, 9 W. 
R. 483; Obhoy Chunder Roy v. Pearee Mohun Gooho, 
13 W R. 75; (F. B.) Konerrav v. Gurrav, 5 B. 589; 
Damodardas Maneklal v. Uttamram Maneklal, 17 B. 
271; Raja Setrucherla Ramabhadra v. Raja Setrucherla 
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also not : 


~ learned Judge. 
highly improbable that the partition, if> 


[1916.. 


Virabhadra Suryanarayana, 8 C. W. N. 583; 22 M. 470; 


26 I. A. 167: Narayan v Nathaji, 28 B. 201 at p. 208; 
5 Bom L. R. #45; Balakrishna Ajar v. Muthusami 
Iyer, 3 Ind Cas. +78; 32 M. 27°; 19 M. L. J. 70; 5 M. 
L. T. 145, referred to. 


But the statement of the karta as to what.the. 


family property consists of, is not conclusive. En- 
quiries usual in partition suits must be directed by the 
Court to discover whatin fact the property consists 
of, irrespective of what the karta says it to be. [p. 
192, col. 2. ] 


Appeal against the decree of the Sub- | 
first Court, Muzafferpore, | 


ordinate Judge, 
dated the 3ist January 1913. 

Sir Rash Behary Ghosh and Babu Gour 
Chandra Pul, for the Appellants. 

Dr. Duk asah Matter 
kuntha Nath Mitter and Shivanandan Ray 
and Baidyanath Narayan Singh, for the Re- 
spondents. 


JUDGMENT. 


FLETCHER, J.—This is an appeal by the 


and Babus ‘Bat. = 


defendants against the judgment of the. 


learned Subordinate Judge of Mozafferpore, 
dated the 31st of January 1913. 

The plaintiffs brought the present suit 
for partition. The defence was that a 


- partition took place between the parties in 


the year 1305. 


The learned Judge found that there was ; 
The defendants called. 


no such partition. 
a considerable body of evidence to prove 
the story set up by them. The learned 
Judge, however, remarked “The story - of 
division and Pa kd in 13805 is, there- 
fore, a myth . . I entirely disbelieve 
the witnesses examined by the defendants 
and find that there was no partition in 
1305.” The defendants have asked us to 
dissent from this finding of fact by the 
In the first place it seems 


there had been one, could have taken place 
as long ago as the year 1805. 
is given why a partition should have taken 
place at that date. There is no document 
from which it could be inferred that a 
partition took place as long ago as the 
year 1305. The story set up by the plain- 
tiffs that the plaintiff No: 1 separated in 
mess from the defendants in 1809 has been 
accepted by the Judge and so far as I 
could gather from the learned Vakil of 


~ 


No reason - 


the defendants-appellants, he only faintly. 


challenged the fact that the separation in 
mess took place in 1809. But he asked 
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us to use theẹseparation in mess in 1309 
as proof or at any rate very strong evi- 
dence of a partition. The case ofthe defend- 
ants is not, however, that there was a parti- 
tion in 1309 and they must stand or fall 
by the case they put forward in their 
oral evidence. The defendants have kept 
back the books of account. These books 
would be of the greatest value if they had 
been produced. ‘Take for instance the ques- 
tion as to the expenses of marrying the 
daughters of the plaintiff No.1. The case 
of the defendants was that the plaintiff 
No. 1 had raised a loan to marry his 
third daughter. The answer of the plaintiff 
No. 1 was that it was true that he borrow- 


ed money to marry’ his third daughter, 


but that his other two daughters were 
married at the expense of the family in 1305 
and 1309. This, if true, shcws that there 
could not have been a partition in 1305. 
The defendants by the production of the 
books of account could easily have shown 
whether or not the statement of the plaintiff 
No. 1 was correct: 

Then the defendants produced certain 
sheahas in order to prove that the plaintiffs 
were in receipt of their share of the rents 
and profits from 1305. There can be little 
doubt that the learned Judge arrived ata 
correct conclusion when he found that these 
papers were fabricated. 

Then again it is admitted that after the 
date of the alleged partition the plaintiff 
No. 1 and the defendants have brought 
suits jointly to recover rent in arrear. 
Farther it is not shown that any portion of 
moneys that have been realised under any 
of these decrees was made over to the 
plaintiffs. The learned Judge also points 


out that the family clearly had a money- 


lending business and itis not alleged that 
the amounts due by debtors were parti- 
tioned. 


The forms of the road-cess returns do not 
support the partition alleged by the defend- 
ants. The matters relied on by the defend- 
ants are first the separation in mess. No 
doubt this is a matter for consideration but 
it is not conclusive. Further the separation 
appears to have taken place in 1309. Then 
the lease to the Dholi Factory and the mort- 
gage to Mackenzie have been relied on. 


And also the application for registration l 
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by the plaintif No. 1 for registration of his 
share in Mauza Sardimal. The lease and 
mortgage do, no doubt, suggest that the 
plaintiff No. 1 had a separate share but in 
neither of these documents is it stated that 
there had been a partition between the 
parties. 


With reference to the separate registration 
of the name of the plaintiff No. 1 under the 
provisions of the Land Registration Act, Sir 
Rash Behary Ghosh who appeared for the 
appellants very frankly informed us that we 
ought not to place too much stress on this 
matter, as he said it was & matter within his 
own experience that in many cases of families 
governed by the Mitakshara Law applications 
were made for registration of distinct shares 
when admittedly there had been no partition. 
The appellants also rely on the opening of 
a separate account for payment of Govern- 
ment Revenue by the plaintiff No. 1 with 
reference to certain of the mauzas. But this 
was only done after the defendants Nos. 1 
and 2 had applied to have separate accounts 
opened in their names. Upon the whole I 
cannot find that on the documentary evidence 
the learned Judge ought to have believed 
the witnesses for the defendants who spoke 
to the actual partition in 1805. The onus 
of proving the partition was clearly on the 
defendants and I am not prepared to dis- 
sent from the finding of the learned Judge 
that they have failed to prove the partition 
alleged. The point, however, that was chiefly 
in debate before us was as to the form of. 
account to be ordered against the karta, The 
learned Judge has ordered. the defendant 
No. 1 to render accounts from the year 1283 
corresponding with the year 1876, that is, 
the date when the defendant No. 1 became 
karta, The plaintiff No. 1 attained majority 
in the year 1889 or 1890. The question is, 
therefore, what is theusual form of account to 
direct against the karta of a Hindu joint 
family on a partition. The cases are not very 
numerous on this matter and are not easy 
to reconcile. The family we are dealing 
with is governed by the Mitakshara Law. 
The earliest authority is a decision of Phear, 
J., Chuckun Lall Singh v. Poran Chunder Singh 
(1). This decision was explained by a Full 
Bench of this Court in Obhoy Chunder Roy 


(1) 9 W. R. 483, 
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v. Psaree Mohun Gooho (2). But as I read 
the decision of the Full Bench the decision 
of Phear, J., was not overruled. In the 
ease of Konerrav v. Gurrav (3), Melvill, J., 
observed: “the ordinary rule, no doubt, is that 
the members of an undivided Hindu family, 
when making a partition, are entitled, not to 
an account of past transactions, but to a divi- 
sion of the family property aciually existing 
at the date of the partition.” 
Damodurdas Maneklal v. Uitamram Maneklal 
(4), Sargent, ©. J., commented on 
this decision. His view was that the 
form of the accounts depended on the cir- 
. cumstances ' of each particular case. The 
learned Chief Justice seems, moreover, to 
have considered: that Melvill, J., had laid 
down that the members of the family were 
bound tó accept the karta’s statement as to 
what the property consisted of. But Melvill, 
J., was dealing with the form cf the account 
not with theevidence the karta should give to 
vouch or justify the account. In the case of 
Raja Setrucherla Ramabhadra v. Raja 
Setrucherla Virabhadra ‘Suryanarayana (5); 
the Judicial Committee of the- Privy Council 
appear -to have assumed that in a partition 
the karta usually would only be liable: to 
account as to the existing state of the pro- 
perty. Inthe case of Narayan v. Nathajt 
(6) Chandavarkar, J., remarked “If we 
allowed it, we should be acting contrary to the 
principle of law that in a partition suit no 
co-parcener has any right to an account of 
past transactions. A similar view was 
adopted in the Madras High Courtin the case 
of Balakrishna Aiyarv. Muthusamd Iyer(7). The 
result of these authorities, I think, is that 
in an ordinary suit for partition, in the 
absence of fraud or other improper conduct, 
the only account the karta is liable for is as to 
the existing state of the-property divisible. 
The parties have noright to look back and 
claim relief against past inequality of enjoy- 
ment of the members or other matters. 


But, of course, this does not mean that 
the parties are bound to accept the statement 


(2) 13 W.R. 75 (P. B.). - 

(3) 5 B. 589, 

(4.17 B 271. 

(5) 3 0. W. N. 533: 22 M. 470; 26 T. A. 167. 

(6) 28 B. 201 at p. 208; 5 Bom. L. R. 945. 

(7) 3 Ind. Cas. 878; 32 M. 271; 19 M, L. J. 70; 5 M. 
L. T. 145, 


In the case of - 


figis 


of the kartaas to what the properties consist ' 
of. That would nof be an account at all, The 


-karta is the accountable party ard theenquiry 


directed by the Court must be conducted in 
the manner usually adopted to discover what 
in fact the property (not what the karta says 
it) now consists of. 

The decree of the lower Court must be 
varied by ordering an aczount of the existing 
state of Joint property in lieu of that ordered 
by the learned Judge. 

The plaintiff No. 1 admits thathe has 
received certain moneys forming a portion 
of the joint estate. The plaintiff No. 1 
must account for these moneys. 

. Subject to these remarks the judgment 
of the learned Judge in the Court below 
must be affirmed and the appeal dismissed 
There will be no order as to the costs of the 
appeal to this Court. 


Ricaarpson, J.— I am of the same opinion. 
As to the form of accounts the order which 
we propose to make is supported by the case of 
Sookhmoy Chunder Dass v. Srimatt Monohurri 


Dasi (8). 
Appeal dismissed; Decree modified. 
(8) 12 L A. 103 at p. 111. 
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‘A legal nuisance is rather an evasive, shifting, 
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verbal definition. It must always be conditioned 
by time and place and cireumstances [p. 194, col. 2.] 

Walter v. Selfe, (1-51) 4De G & Sm. 315 at p. 322; 
70 L. J. Ch. 433; 15 Jur 4:6; 64 E. R. 849; 17 L. T. 
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D. 852; 48 L. J. Ch. 765; 41 L. T. 219; 28 W. R. 200, 
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. Where a nuisance is of a kind to injure the health 
or seriously imperil the life of-those complaining 


of it, the Courts will not hesitate to prevent it by an ` 


injauction; but whsre if goes no further than 
diminishing tha comforts of human life, there is 
always the question whether the Courts will proceed 
. against him who causes the nuisance by an injunction 
or yaa the sufferer in damages. [p. 196, 
col. 1. ` 

‘If a nuisance exists, ib isno answer to say that 
the defendant has done everything in his power 
and taken all reasonable precautions to prevent its 
existence. |p. 210, col. 1] 

‘In the absence of any special legislation no general 
considerations of mere policy or rather abstract 
public rights can be allowed to prevail against what 
the law recocnisas, and always has recognised, as the 
legal rights of the individual. [p. 195, cols 1 & 2. | 

In estimating a nuisance complained of the Court 
should have due regard to the station in life of the 
plaintiff and - the locality and the nature of the 
nuisance itself. [p. 195, col. 2.] 


The plaintiffs (husband and wife) lived in a part of 
a,house belonging to them and built in 1907. 
The wife had settled it on trust for the benefit of 
herself, her husband and their issue. The defendant 
obtained. a lease of the adjoining open land on 
which formerly bullucks used to be tethered and 
bullock carts kept and on which bs built stables in 
1913. The plaintiffs sued for injunction and damages 

vor for damages inthe alternative on account of the 

nuisance alleged to be caused by the stables. The 
suit was brought by the plaintiffs in their double 
capacity, both as trustees interested in the reversion 
and as residents: 


Held, (1) that having regard to the comprehensive 
language of Order I,rule 1, of the Civil Procedure 
Code there could be no objection to their suing in 
the dvuble capacity; [p. 194, cols. 1 & 2.] 


_ (2) that whatever easement may have been 
‘ acquired by the owners of the land to cause a 
nuisance to the adjacent servient tenement by the 
tethering of builocks, ete., cn the vacant land, came 
to anend in 1908, 2. e, considerably more than two 
years before the nnisance complained of came into 
existence and before the date of suit and that, there. 
fore, the provisions of section 15 of the Basements 
Act were fatal to the defence resting on easement, 
[p. 194, col. ‘1.] 


(A) that the stables constituted a nnisance against 
which the plaintiffs wera entitled to obtain relief both 
"by wayof injunction and damages. [p. 201, col. 1.) 


Mr, Desai with (him Mr. Bahadurji, 
. Advocate-General), for the Plaintiffs. 


Messrs. Jinnah and Wadia, for the Defend- 
ant. 


JUODGMENT.—This was a claim by the 
plaintiffs for injunction and damages, or 
damages in the alternative, against the 
defendant, Kerawalla, on account of the 
nuisance alleged to be caused to the plaintiffs 
by the stables of the defendant. “The plain- 
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tiffs are husband and wife, the lady owning 
the tenement building which is alleged to 
suffer from the nuisance. This house was 
built in the year 1907 and Mrs. Bhicaiji 
Kumanna, the first plaintiff, has since settled 
it on trust. In the meantime, she and her 
husband, with their family, resided up to a 
recent period on what are called the second 
and third floors of it. The suit, therefore, 
is brought by the plaintiffs in their double 
capacity, that is to say, as trustees interested 
in the reversion and as actual residents. 
The honse consists of four „floors. The 
ground floor is let to tenant? of the humbler 
classes. The first floor used to be let to 
Mr. Katrak at a rent of Rs. 80 a month. 
The second and third floors, as I have said, 
were occupied by the plaintiffs and their 
family. The defendant obtained a lease 
of the adjoining open land, on which 
formerly bullocks used to be tethered and 
bullock carts kept. The evidence is that 
there was a shed and may be ashop or 
two on that otherwise vacant land before the 
defendant built his stables there. These 
stables were completed in or about October - 
1913. The stables cover 550 square yards 
and accommodate seventy-five horses. There 
are also half, as many hack carriages which 
have to stand about the stables and are 
washed and cleaned on the spot reserved for 
that purpose. The distance roughly between 
the defendant’s stables and the plaintiffs’ 
dwelling house may be said to be anything 
between twenty and thirty-five feet. Various 
points in respect of which complaint is made, 
as, for example, the washing stand, are con- 
siderably more distant. Bab it is quite 


unnecessary to go into minute details of that 
kind. 


Speaking generally, the case opens on the 
admitted facts that this large stable has 
been brought into existence within a very 
short distance, indeed, of the plaintiffs’ 
dwelling-house. The plaintiffs’ dwelling- 
house runs north and south and faces east 
and west. The stables run along the east 
frontage of the plaintiffs’ house. 


The defendant’s first line of defence was 
that the nuisance complained of had been 
acqnired by him as an _ easement. 
This rests upon such evidence as has been 
led to show that before the erection of the 
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stables the Jand on which they now stand 
was used for tethering bnllocks and allowing 
bullock carts to s'and when not in nse. The 
evidence shows that while so used the 
land was probably in an extremely ingani- 
tary condition, and, doubtless, residents in 
the vicinity might have been expected to 
suffer at least as much inconvenience from 
the smells arising from the nses to which 
the land was put then as from the smells 
arising from the uses to which it is now 
put. Reference was made to the case of 
Crump v. Lambert (1) in support of the ‘pro- 
position that’a wight to cause a nuisance 
might be acquired as an easement, This 
proposition of law has been affirmed in the 
Bombay High Court in the case of Kashinath 
v. Narayan (2). If, however, the defence is 
to rest on easemert, if must be governed 
by the Indian Easements Act and the pro- 
visions of section 15 of that Act are fatal to 
it. Whatever easement may have keen 
acquired by the owners of this land to cause 
a nuisance to the adjacent servient tenements 
by the tethering of bullocks, ete., on the 
vacant land, admittedly came to an end in 
the year 1908. That is considerably more 
than two years before the nuisance now com- 
plained of came into existence and before 
the date of the suit. Every period of twenty 
years giving a right of easement under the 
Indian Easements Act must end within two 
years of suit. Moreover, the nuisances com- 
plained of being of a totally different 
character, that defence could not, on general 
principle, I think quite apart. from the 
special objection I have mentioned, be 
sustained. 


Nor is there anything in the defendant's 
contention thatthe plaintiffs cannot be allowed 
to sue as trustees to protect the reversion and 
as tenants injured by the nuisance. The 
plaintiffs are landlords in respect of a 
considerable portion of the house and they 
are residents in another portion of it. They 
claimed to have suffered actual loss of rent 
by reason of this nuisance and the conseqvent 
withdrawal of tenants; and they likewise claim 
to have suffered considerable personal dis- 
comfort and injury as residents. In my 
opinion, there can be no objection to their 


(1) (1867) 3 Eq. 409; 15 L. T. 600; 15 W.R. 417, 
(2) 22 B, 831. 
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suing in the double capacity. having regard to 
the comprehensive language of Order I, rule 
l. It is true that some difficulty might be 
experienced in defining nicely, for the pur- 
poses of estimating damages between such 
loss as they may have inenrred in their 
character as residents by actual loss of rent 
and prospectively by the general deprecia- 
tion of the property and the consequent 
injury to the reversion. These technical 
distinctions, however interesting theoreti- 
cally, do not, I think, occasion much difficulty 
in practice. What really has to be ascertain- 
ed here is whether the-stables complained of 
are a nuisance, and, if so, to what relief are 
the plaintiffs entitled. i 


Now, in approaching a question of this 
kind, we may safely be guided by the 
often quoted passage in the judgment of 
Knight Bruce, V. C., in the case of Walter v. 
Selfe (3), not that L think tbere is any great 
difficulty in disentangling the elements which 
are the legal ingredients of nuisance or any 
great need of examining the numerous 
elaborate attempts at defining and dis- 
tinguishing the principles which are to be 
found in the judgments of many very eminent 
English Judges. It is true that a legal 
nuisance is rather an evasive, shifting and 
intangible thing hard to be pinned down 
by a verbaldefinition, It must always be 
couditioned by time and place and cirenm- 
stances; and itis little better than a truism 
to say, as Lord Thesiger said in the case of 
Sturges v. Bridgman (4), that what would be 
a nuisance in Belgrave Square would not 
necessarily he so in Bermondsey. Itis still 
more difficult in a city like Bombay, where 
the modes of life, the habits and the whole 
sanitary apparatus of about eighty per cent. 
of the vast population would hardly be 
accessible to what is ordinarily meant by 
nuisance inthe English Law at all, to put any- 
thing like precise and legal limits tothe notion 
of nuisance. Doubtless what would be a 
very real nuisance in a select and refned 
residential quarter would not be a nuisance 
ina slum; ard what possibly ten per cent. 


(3) (1851) 4 De. G. Sm. 315 at p. 322; 20 L. J. Ch. 
498, 15 Jur. 416; 64 E. R. 849; 17 L. T. 108; 87 R. R.. 

3. ' 

(4) (1879) 11 Ch, D. £52; 48 L J. Ch. 785; 41 1. 7, 
219; 28 W. R. 200, =" i 
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of the population of “Bombay might. genu- 
ingly feel to be “a nuisande would never 
occur to the minds of ninety per cent. of 
the population to be a nuisance at all. 
There is probably hardly any part of this 
city, except specially select residential 
quarters outside what may be called the 
native limits, where the bulk of the inhabi- 
tants are not daily and hourly exposed to 
malignant odours and inessant noises. 
Considerations of this kind make a decision 
of such a ecaseas I have before me one of 
much difficulty. Itis also one of consider- 
able importance, I think, to the public. It 
might, on a first view, be thought to 
involve something more than what is in 
issue definitely ` here between the parties, 
namely, the much -wider question how far 
the comfort of the individual must be 
subordinated in certain circumstances and 


certain conditions to the convenience of the 


general public. Such a consideration does 
not really arise in a Court of Law. That 
was very emphatically laid down in the 
case of- Attorney General v. Town Council 
of the Borough of Birmingham (5). It 
would naturally be contended on behalf of 
the defendant in a case of this kind that 
we must have public stables in the city 
-of Bombay if the public are to have the 
convenience of the use of hack carriages; 
and if will surely be asked, where are 
these stables to be put and how can they 
be maintained at all if any discontented 
and hypersensitive resident in the neighbour- 
hood can come into Court, and, after 
establishing one or two facts showing that 
the average comfort of the citizens of his 
class has been slightly invaded, obtain an 
injunction which would result in closing the 
stables. The answer to all this, which at 
first sounds very plausible, is simply that 
should there be any such pressing and 
urgent need, that isthe business of the 
Legislature and not of the Courts. The 
Legislature can provide for what is neces- 
sary in-the interests of the public generally 
by Statutes and the Courts must obey and 
enforce such Statutes. But in their absence 
no general considerations of mere policy, or 
rather abstract public rights, can be ‘allowed 
to prevail against what the law recognises, 


| (6) (1858) 6 W. R. 811, 
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and always has recognised, as the legal 
individual. Keeping this 
principle clearly in view will assist us not 
only to narrow down the case with which 
I have todeal- but to understand better 
the limitations thus imposed upon persons 
situated, as the defendant is situated, in 
regard to the rights of others in their im- 
mediate vicinity. For I trust that I have 
now made it clear that the only question I 
have to answer is really ‘an extremely 
simple question of fact, namely, whether 
the stables bnilt and maintained by the 
defendant do constitute*®a nuisance of such 
a’ real character as would entitle the 
plaintiffs to a relief in law against it. In 
answering that question I shall certainly 
not omit any of the considerations I have 
indicated in the foregoing observations. 
I shall-have due regard to the station in 
life of the plaintiff, Dorabji-Framji Kumana, 
and his family, to the locality of the stables, 
and the nature of the nuisance complained 
of. I shall also have to consider whether 
in view of the indubitable fact that the 
greater part of what I may call the native 
city of Bombay is pervaded and permeated 
in all directions by smells and noises, the 
nuisance caused to the plaintiff, as he 
alleges by these stables, is more than a 
fanciful nuisance. It will have to be 
measured by standards suitable to the 
circumstances'and conditions I have stated 
and not confined to elegant, refined and dainty 
modes of life. 


I may atonce brush away about sixty 
per cent. of the evidence in the case as being . 
utrerly useless. That is almost invariably 
the result of these strenuously contested 
suits. I could wish that it had been possi- 
ble to confine the trial within a narrower 
compass. Butin dealing with an alleged 
nuisance, it is very difficult at an early 
stage of the case, indeed at any stage until 
it is nearing completion, to say what effect 
evidence which is about to .be offered may 
or may not have, upon some one or other 
ingredient of the tofal notion of nuisance, 
but it is quite certain that the defence has 
rather misconceived one aspect of nuisance. 
Virtually the whole expert evidence of the 
municipal health officers, brought here in 
support.of the ` defendant’s case, goes no 
further than saying that the stables, 
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kept as they are kept, do not constitute any . 


danger to the life or health of the plain- 
tiffs and their family. Now, in all 
nuisances there must be many degrees. 
There may be nuisances which endanger life; 
there may be others which endanger health; 
and there may be, again, nuisances which 
do.no more than diminish the comforts of 
the plaintiffs. But the last class, no less 
than the first two, are undoubtedly nuisances, 
and there is no distinction whatever in 
principle between them that I can see 
beyond this, thatd apprehend that where 
the nuisance was of the kind to injure the 
health or seriously imperil the life of these 
complaining of it, the Court would not 
hesitate to prevent it by an injunction; but 
where the nuisance wasofthe third kind, 
going no further than diminishing the 
comforts of human life, there would always 
be,a question whether the Court would 
proceed against him who causes that nuisance 
by injunction or compensate the sufferer in 
damages. Before attempting to appreciate 
the evidence very briefly, for what it is 
worth, let me say that almost the whole of 
it becomes superfluous when we consider 
the admitted facts. I cannot myself con- 
ceive how a large stable of this kind, standing 
within twenty or thirty feet of a gentleman’s 
dwelling house, could possibly be anything 
less than a nuisance. How- much of a 
nuisance it might be would depend entirely 
upon the sensibilities of those occupying 
the adjacent dwelling house. Rut that it 
must be a nuisance to some extent appears 
to me prima facie almost certain. I do not 
see how seventy-five horses stabled on 550 
square yards of land within thirty feet of a 


decent dwelling house could be other 
than a very serious annoyance to the 
inmates of the house if they were 


at all sensitive either to sound or smell. 
And as soon as the question is removed from 
the sphere of danger to life or injury to 
health, and kept within the limits of the 
third and lowest class of nuisance, it appears 
in the first instance almost to answer itself. 
I entertain no doubt whatever but that the 
plaintiff, Dorabji Framji Kumana, and 
his witnesses, particulary the expert wit- 
nesses, have done their very best to exaggerate 
the case against the defendant; but, then, one 
éexbects little else from expert witnesses. I 
do not meanto say thatin this case they 
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are particularly bright examples of the 
lengths to which that kind of evidence is 
sometimes carried, Indeed, I think that, on the 
whole, the plaintiffs experi witnesses were 
moderate and cautious, and this was parti- 
oularly the case with Major Glen Liston. The 
result is thata careful analysis of their 
avidence shows that they have really confined 
themselves, for the most part, to medical 
generalisation, the truth of which nobody is 
ever likely to question, Col. . Jackson 
entertains very Utopian ideas, and Bombay 
is far indeed from being Utopia. Major 
Hutchinson also evidently entertains strong 
antipathies to stables in crowded localities. 
Unfortunately in this city stables could 
hardly be put anywhere except in crowd- 
ed localities, or at such a distance from the 
places where the horses need to be used that 
they would become utterly useless, For it 
may safely be said that the less crowded 
parts of the city within a reasonable distance 
of the areas over which hack carriages ply 
are occupied by a relatively few superior and 
refined classes, and they would be the very 
first to protest against the nuisance of large 
public stables being set up close to their 
residences. And if the stables are to be 
confined, as it thus appears almost inevitable, . 
they should be to the lowest slams, where 
although the surrounding population would 
not be the least likely to complain of nui- 
sance, I should think the consequences would 
be far more disastrous to public health 
generally than if the stables were allowed to 
exist in quarters where they are likely to-be 
more zealously watched and supervised. 
These are, again, general considerations, 
considerations of policy rather than of law. 
The evidence of the experts for the plaintiffs, 
Major Hutchinson, Major Glen Liston, Col, 
Jackson and Dr. Desai, if the latter be called 
an expert, proves, think, thata certain 
amount of unpleasant smell was perceived 
by more than one of these gentlemen 
within the plaintiffs’ house and dwelling 
apartments and that is abont all. The 
rest of the medical evidence, excluding, for a 
moment, Dr. Desai, will be seen on examina- 
tion to be almost always entirely inferential. 
Where there are horses, there is likely to be 
horse dung: where there is horse-dung, there 
are likely to be flies and possiby mosquitos, 
Flies are dangerous carriers of disease 
Therefore, there is enhanced danger to th 
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inmates of the adjacent houses. All that 
may, or may not, be true, -but itis rather 
evidence by conjecture or evidence on general 
principles than evidence on actual facts. I 
am not neglecting those statements in the 
depositions of these medical gentlemen where 
we find them saying that they actually 
noticed a large number of flies, a larger number 
than they expected at that time of the year, 
in the rooms of the plaintiffs’ dwelling 
house. Their evidence as tothe condition 
of the stables appears to me to be of little 
or no value, beeanse I cannot doubt that 
taking the evidence as a whole the conelusion 
must be as stated by more than one witness 
that as stables go in Bombay, these stables 
are extremely well kept and may indeed be 
said to be, as I think “Dr. Turner said they 
were, the very best public stables ab present 
to be found in the whole city. The laudable 
efforts of the plaintiffs’ experts to discover the 
minutest flaws in thedefendant’s stable may be 
attributed to that peculiar attitude of mind 
which has placed expert evidence in the 
opinion of many eminent Judges ina class 
by itself. It will be observed that Col. 
Jackson detlares that he saw one rat hole, 
and the plaintiff has attempted to make a 
very great grievance of the danger to his 
health and life caused by an invasion of 
rats from the stable granaries. I refer to 
this to show what every Jndge knows very 
well is the nature and value of expert evi- 
dence. It ison another ground, however, 
that these experts are perhaps equally em- 
phatic against the stables. They are all 
agreed that want of sleep at night lowers 
vitality and predisposes one to every form 
of disease. Now, not one of them isin a 
position to say at first hand whether the 
dwellers in the plaintiffs’ house have been 
really deprived of their sleep at night by 
stable noises. Here, again, we may cordi- 
ally agree with these medical expert gen- 
tlemen. Doubtless, if you deprive human 
beings, for a considerable time, of sleep, 
they will suffer in health; but that will 
go but a little way to help in answering 
the question, whether this group of human 
beings has been deprived of sleep by the 
noise occasioned in or around the defend- 
ants stables. And here, again, I must 
touch upon one argument used by the de- 
fendant, namely, that even assuming the 
hack victoria drivers do make considerable 
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noise in bringing their carriages in at all 
hours of the night, that is no fault of his 
and he cannot be charged with nuisance on 
account of it. He says that he is only 
answerable for keeping up his stables and 
keeping them up in the best sanitary state 
possible and that he cannot be called upon to 
account for noises made by those who fre- 
quent his stables as they come and go. 
Beyond a certain point, I do not doubt 
that there might be some force in that ar- 
gument, but it has to be examined specially 
with reference to the question whether or 
not the noises complained of are necessarily 
incidental to the upkeep of the stables. If 
they had occurred a hundred yards from 
the stables, then it might fairly be con- 
tended that the owner of the stables was 
not answerable for them. Still less can 
he be held answerable for the noises in 
the adjacent chawls and liquor shops as de- 
posed to by the plaintiff and his witnesses 
made by the syces and drivers of these 
carriages. Ido notknow thatit is a nui- 
sance to set up stables merely because the 
class of people attracted by the stables may 
cause nuise and broils in their vicinity. I do 
not say that it might not be so. That will 
be a very nice and delicate question to 
answer, But L entertain no doubt at all that 
if some of the noises complained of are 
necessarily incidental to the existence of the 
stables, then the. stable-keeper must answer 
for them as for any other nuisance originating 
in his stables. For it would seem to me to 
be as absurd tocontend that he was not as.to 
say that those who built a railway station 
are not answerable for the noise the trains 
make as they come in and go ont. 


I thus find that there are two main grounds 
of complaint revealed in the expert evidence 
for the plaintiffs: first, the odours emanat- 
ing from the stables; and meri, the noises 
made in the stables which deprive the plain. 
tiffs, their family and tenants of their na- 
tural sleep. And the question is, how far 
these grounds are made good. Either of 
them alone would doubtless constitute a nui- 
sance. Both together might constitute a véry 
serious nuisance. 


Now, if we turn to the non-expert evideficé 
on behalf of the plaintiffs,and I would include 
in that the evidence of the family physician, 
Dr. Desai, we haye a very oyer-coloured. 
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picture of the extreme sufferings and hard- 
ships to which the dwellers of the plaintiffs’ 
house have been exposed. The case of Mr. 
Katrak is typical. It also has another im- 
portant bearing upon the question I am try- 
ing, because Mr. Katrak contends that he 
was driven away from the plaintiffs’ house 
by. the propinquity of these stables and the 
plaintiffs on that account sustained all the 
loss in rent which they have suffered since 
Mr. Katrak left. I do not believe for a mo- 
ment that the ailments of which Mr. Katrak 
. personally complains and which he describes 
as ‘having frequently afflicted his rather 
‘numerous family ĉan be attributed to the 
exhalations of the stables. If we collate 
the medical evidence as a whole, there can 
be no doùbt but that the general opinion 
is decisively against the conclusion that any 
of the inmates of the plaintiffs’ house, not- 
withstanding the account they gave of their 
own sufferings, could possibly Lave been 
injured in health by such odours as were 
wafted when the wind blew from the north- 
east into the plaintiffs’ house. In the first 
place, there is no ground whatever, I be- 
lieve, medically speaking, for the idea which 
was first started and busily disseminated by 
Dr. Desai that the sore throats of Mr. Katrak 
and the other witnesses of the plaintiffs who 
complained of it, were directly caused by 
the smells of horse-dung or horse-urine. I 
suppose there is no more common complaint 
in Bombay than sore throat; and if we must 
indulge in the very dangerous practice of 
ascribing causes, I think the general opinion 
would lean to the view that the too abundant 
dust with which this city is usually supplied 
is the cause, if there be a single cause, of 
the prevalence of this and cognate affections 
of the eyes. Mr. Katrak, who appears to 
be an extremely delicate and highly strung, 
not to say neurotic, individual, would pro- 
bably suffer from some ailment or other 
whether he lived close by stables or whether 
he did not. And because of that very nervous 
temperament of his, it is quite likely that 
he suffered more than the rest of the tenants 
from the noises, if noises there were, made 
in the stables during the night. But l can- 
not believe for one moment that any of his 
family suffered from diarrhcea, or low fever, 
or sore throat more than I believe that 
the plaintiff’s wife suffered from. giddiness, 
yomiting and the like, merely because of 
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such odours as were generated in these 
stables. We may, however, take it, on the 
medical evidence, I suppose, and on the 
testimony of these people, that a certain 
amount of horse effluvia did occasionally 
penetrate the plaintiff’s premises. J am the 
more ready to believe that, because 1 do 
not see how it could possibly be otherwise. 
The question would then have to be answered, 
whether the occasional discomfort of being 
invaded by smells of this kind was such 
a diminution of the ordinary human com- 
forts of men and women in the plaintiff's 
position of life in this city as would im law 
amount to nuisance. Did the matter rest 
there, I should entertain considerable doubt 
whether they did. -As I say, there are few 
parts of this city, even in the most fashion- 
able localities, where residential quarters 
are not at times invaded by peculiarly 
penetrating and malignant smells. We 
should all prefer to be without them, but 
provided they are not continuous and pro- 
vided that every precaution is taken to 
diminish them, reasonable people, 1 suppose, 
have to put up with inconveniences which 
long experience shows are inseparable or 
were hitherto inseparable from life in close 
proximity to masses of Orientals. I do not 
doubt that with growing civilisation and 
better living, the standards of comfort will 
be raised and -by degrees even the lowest 
„orders in the city of Bombay would become 
accustomed to more sanitary and more pleas- 
ing conditions of life than those in which 
they have passed their lives from their in 
fancy and their forefathers for thousands 
years before them. But we are here deal- 
ing with a Parsi gentleman and his family 
and another Parsi gentleman who tenanted — 
his flat, thus representing a class of tenants 
whom the proprietor might reasonably hope 
to retain, should there be no invasion in the 
shape of a nuisance of those amenities 
and comforts which existed when he built 
his house. Mr. Katrak was a mathema- 
tical teacher and is now head accountant 
in the Accountant General’s Office. He 
paid arent of Rs. 80 a month, that is 
to say, roughly some £ 70 a year; and 
tenants paying £ 70 a year in London 
are of a very respectable class entitled to 
all reasonable comforts and amenities as 
much as the best in the land. The plaintiff, 
“again, and his wife and family are well- 
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to-do Parsis of what [might without offence 
callthe upper middle class; and having regard 
tothe style of the building and the rents the 
plaintiffs expected to obtain from their 
upper flats, I should say that the ordinary 
comforts and decencies of human life to 
which ‘they are entitled would certainly 
involve their protection against being 
exposed night and day to the odours of 
horse-urine and dung, and worse still 
having their night’s rest disturbed and 
broken by the stamping of horses 
and bringing in of carriages with all the 
noises which invariably attend in this 
country the taking ont and grooming of 
- horses. Now, the noises at night are 
attributed, principally to these hack carriages 
coming in and the horses being then 
unharnessed and taken to the stables and 
there groomed. Everyone in this country 
knows that the grooming of a horse at 
the hands of an Indian syce is by no 
means asilent affair; and in addition to 
that there is evidence that- the horses 
stamp a gocd deal at night and that 
there is much loud shouting among the 
-~ syces as the hack gharries come in at the 
close of their daily labours. This, I think, 
must be the case here, and I see no reason to 
doubt the evidence of the principal witnesses 
for the plaintiff, that is to say, the plaintiff 
himself, his wifeand Mr. Katrak, on this 
point. I confess to some doubt whether 
the other tenants of the ground floor, 
Simoens, Rosario Alfonso and D’Abreo 
are entitled to much weight. 
to a very different class. There can be 
no doubt that Simoens did give notice to 
quit on the ground that proximity to the 
stables was an intolerable nuisance. Whe- 
ther that was due to the nuisance, or 
whether he meant to quit in any case, as 
the defendant asserts, and in order to 
oblige his landlord gave asa reason the 
nuisance caused by the stables, are questions 
which I should feel some difficulty in 
answering with positive confidence. Certain 
it is that he left on this notice, and presently 
his salary was raised and he is now 
occupying quarters for which he pays 
more than double the rent he was paying 
for the room on the ground floor of the 
plaintiff's house. It” is true that his 
new quarters are in a locality bear- 
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ing the somewhat forbidding name of 
Dukerwadi (pig sty) but he declares they 
are clean and quiet. I think that there is 
considerable probability in the suggestion of 
the defendant that in contemplation of this 
rise in salary, he meant to take better 
quarters and the occasion was availed of by 
the plaintiff to indnce Simoens to assist him 
in making evidence for this case. I do not 
believe a word of the evidence of Rosario 
Alfonso, if ke means to say that he would 
suffer anything either in health or nerves or 
that his sensibilities have been offended by 
anything that was being done in the stables. 
The case of D’Abreois ghite different. He 
appears to be extremely delicate and over- 
strung. Major Gordon Tucker, who saw 
him, says that he gave him the impression of 
being in the early stages of pthisis. Now, 
if that were so, his physical condition alone 
might well account for his not sleeping at 
night. He has continued living there still. 
He is certainly a very remarkable man, if 
his story be true that for about two years he 
has never been able to sleep for more than 
two cr three hours a night. What has 
actually happened is that the plaintiff has 
given him a better room at the same rent, 
and notwithstanding the terrible sufferings 
he must have endured during all those long, 
long months, he still liyes in the house irres- 
pective of the smells and sounds of the 
stables, that is to say, in spite of his former 
agonising sufferings he continues to live there 
for the consideration cf rupee one a month 
deducted from the ful] rent of the room he 
is now allowed to oceupy. I mention all 
these details to show how deliberately the 
plaintiff and his witnesses have exaggerated, 
wherever they dared, the care against the 
defendant. The plaintiff himself appears to 
be an extremely robust and virile old gentle- 
man, who does not exhibit any signs of 
impaired vitality caused by the noises and 
smells emanatingfrom the defendant’s stables, 
and I should not imagine from his healthy 
appearance that he has suffered much in any 
other respect than, possibly, temper. His 
wife, again, although she complains of a 
series of ills which ought to be enough to 
shatter an iron constitution, appeared to me 
to be in the enjoyment of very excellent 
health. She alone tells us of a plague of rats 
from which the house is suffering since the 
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stables have been built. She declares that 
she saw nine in one day, though she cannot 
say whether she saw nine different rats or 
one rat nine times; and as far as ] remember 
she is the only witness who has seen a rat, 
although the danger from rats is put in the 
forefront in the medical reports. One rat- 
holehas beenseen by Col. Jackson, although he 
admits that he is not prepared to wear that 
it was a rat hole, and still it was a hole and a 
hole might accommodate arat. That is undeni- 
able. As to flies and mosquitos, the evidence, 
where it is intended to be direct, appears to 
me to break down entirely. Unfortunately 
the defendant’s ,evidence consisting, on the 
whole, of very good material, indeed, was 
necessarily of a negative kind. But neither 
Dr. Turner, nor Dr. Goldsmith nor Dr. 
Darabsett, nor Dr. Ibrahim Abdul Hnssein, 
nor Dr. Gordon Tucker noticed any unusual 
number of flies or mosquitos on their visits to 
the stables and the plaintiff’s house. None of 
these witnesses detected any smell in the 
plaintifi’s house and they all agree that the 
stables were admirably kept. They all agree 
- that they conform to the highest standard of 
construction yet enforced by the Municipal 
autherities. Indeed they have been made to 
conform by anticipation to certain bye-laws 
which are shortly expected to be passed. 
There is, therefore, no fault attributable to 
the defendant either in respect of construc- 
tion or maintenance of his stables. Unfor- 
tunately that is no defence in an action for 
nuisance. If the nuisance exists, it is no 
“answer to say that the defendant has done 
everything in his power and taken all rea- 
sonable precautions to prevent its existence. 
I have not dwelt particularly upon the evi- 
dence of Dr. Desai, which was extremely -long 
and in parts of a very peculiar and striking 
character. Heisa family physician to the 
plaintiff and Mr. Katrak, and he has manag- 
ed to persuade himself, I do not doubt quite 
honestly, that all the ailments, and they seem 
to be of varied kinds, aftlicting this group of 
persons are all attributable to the proximity 
of stables. From what we have seen of the 
samples, with the exception of Mr. Katrak, of 
the residents of the plaintiff’s house, I can 
only say that they appear to have been won- 
derfully well able to withstand what, ac- 
cording to him, was the continuous operation 
of dangerous causes. I give him credit for 
he best of intentions; but I confess there 
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are parts of his evidence which make me 
doubt his intelligence. On the other hand, 
it is quite impossible for the unfortunate de- 
fendant to bring in any evidence at all except 
of a kind which is not likely to carry very 
much weight. The point being whether 
certain facts exist at certain times and in 
certain places, the evidence of gentlemen of 
the most unimpeachable character that they 
did not observe those facts because they did ` 
not happen to be there at those times is 
obviously a little wanting in conclusiveness. 
But of all the testimony in the case, that 
which was given in the clearest and most con- 
vincing manner was, in my opinion, that of 
Major Gordon Tucker. But he is only speak- 
ing inferentially and as a result of a very 
brief inspection when he declares that, in his 
opinion, the stables could not possibly be a 
nuisance to those dwelling in the plaintiff’s 
house. I do not myself believe that the 
smells have created any very real, much less 
serious, nuisance. lam not ab all sure about 
the noises at night and as to this none of the 
witnesses for the defence can say a word. I 
do not even except Dr. Nariman, who was an 
extremely enthusiastic expert witness on be- 
half of the defendant. On the way to attend 
a sick patient in the small hoursof the morn- 
ing, he appears to have dropped in en passant 
onthe stables and he says that he did not 
hear then any particular noise. He has to 
admit that be was not there for more than 
fifteen minutes. Unfortunately that ` proves 
little. Inall other respects he is in the same 
position as his conferers. He is perhaps singu- 
lar in being an enthusiastic advocate of 
stables in the immediate vicinity of resi- 
dential quarters. He lives near stables him- 
self, and he appears to entertain an opinion 
that if stables are reasonably well kept they 
are rather a sanitary than an insanitary 
influence. 

I think, after giving my best attention to 
the whole matter, that the existence of thése 
stables, although they have been constructed 
according to the very latest requirements of 
the Municipality and have been, maintained 
with the utmost care and under the most 
diligent supervision and in the best possible 
condition and have in every respect 
satisfied all the municipal sanitary authorities 
and have obtained a license from the 
Municipal Commissioner himself, they being 
where they.are, do inevitably and are proved 
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in this case to constitute a nuisance against 


‘which .the plaintiff is entitled to obtain- 


relief, 


The: question, then, arises, whether he 
should be granted an- injunction or whether 
it will be sufficient to compensate him in 
damages. The English Courts never appear 
to find any difficulty in ‘combining these two 
forms of relief, and that was the course adopt- 


ed by ‘Sir Charles Sargent in the case of : 


Land Mortgage ‘Bunk of India v. Ahmedbhoy 
Habdibbhoy (6). In cases of the kind I am deal- 


ing with there are additional reasons for adopt- - 
ing that course, for here the plaintiffs are com- - 


plaining of actual damage by lossof rentand loss 


of comfort and can put no limit to the damage ` 
they anticipate in future should the nuisance - 


be allowed to continue. It must be admitted 
that on the first view there seems to be some- 
thing a little inconsistent, having regard to 


the terms of the Indian Specitic Relief Act,in . 
combining an award of damages with an - 


injunction. Bat L shall not hesitate to follow 
Sir Charles Sargent after daly considering 
many English cases which appear to me -to 


support that course.’ Thus, for instance, in > 


the case of Rapier v. London -Tramways Com- 
pany (7) the claim for relief was founded on 
various grounds and the chief nuisance was 
abated before the trial. The Judge gave 40s. 
in costs‘and added an injunction to protect 
the plaintiff against further injury in future, 
and that was upheld on appeal. 


I am, therefore, now to consider, as best I 
can upon the materials. before me, what, if 
any, damges the plaintiffs are entitled to here. 
Their claim for damages is chiefly founded 
upon their loss of tenants, actual and pros- 
pective. It is admitted that the ground floor 
is still fully tenanted and that no loss has 
been suffered on that account. That is only 
natural, having regard to the class of persons 
who occupy the plaintiffs’ rooms on that floor 
There then remains the first floor, which was 


formerly oceupied by Mr. Katrak and has re- . 
mained unoccupied since he left fora period . 
The plaintiffs ` 


of eight months before suit. 
also claim that but for the stable nuisance 
they would have let the first, second and third 


- (a) BBS. 
(7). P93) 2 Ch, 888; 68 L, J. Ch. 36) 2 8.448, 69 
LT. 861. . - 
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floors (including those which they themselves 
occupy) to the Head Club ata. rent of Rs. 
275 a month. As. to that we have the evi- 
dence of Moraes and Coutinho, and .the evi. 
dence shows that Moraes, who appears to be 
the Director of this so-called Club, did con- 
template taking the plaintiffs’ first, second 
and third floors; but after consulting the Club 
Doctor, Dr: Coutinho, the idea, was abandon- 
ed. Dr. Coutinho has given evidence here. I 
attach little or no importance to his opinion, 
He is a man of relatively small. professional 
attainments, limited practice, and, I should 
say, limited intelligence. But he.hasa very 
definite idea that stables in close proximity 
to.restdential quarters: do not enhance their 
salubrity and amenities; and to that extent, I 
think, most people would agree with him. 
The members of this club, however, I gather 
are of a class who are not very sensitive 
either on the score of mere comfort or 
refinement; and but for their Doctors 
solicitude on their behalf I should think 
there was no reason ‘why Moraes should 


- have taken these premises if he intended 


apparently to crowd in some forty-five or 
more of his club mates on the first, second 
and third floors of this buildiag.- 1 cannot 
doubt that in fact the bargain went off 
because of the opinion, whether well or 
ill-founded, expressed by Dr. Coutinho. 
But. I must remark on. this that it is, in 
my opinion, quite inconsistent with a part 
at least of the plaintiffs’ case as expressed 
in the very emphatic. evidence of the 
plaintiff, Bai Bhicaiji. If that part of her 
evidence is read, it will be seen that she 
expresses, and doubtless with a very clear 
idea of its legal bearing on the question 
of damages, an almost. romantic attach. 
ment to this particular building.: She was 
doubtless advised that . that might have 
helped the plaintiffs case in oneor two 
points and increase the measure of damages. 
But - if.she says that she would rather 
die than give up residing in that house,-I 
do not quite understand . why. Moraes’s 
proposals -were ever entertained atall. . But 


' I put all: that: down.as being of a piece 


with. the plaintiff’s general scheme of over. 
colouring and exaggerating in every point 
the -discomfort, Injury and damage which 


. be .has auffered. On -this ground, then, 


there . is the fact, the undoubted fact, tha; 
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Katrak left the house and that his flat has 
remained vacant ever since. I think that I 
must take it to be true, and he swears that 
he left because he could not endure the proxi- 
mity of the stables. It has been suggested 
by the defendant, and not without force, that 
this is not the true reason, but that he 
really left when the chawl was put up 
because in its present position its inmates 


are able to overlook his premises and so 


destroy his privacy. That too is quite 
possible. But assuming that he did leave, 
as he said he did, on account of the stable 
nuisance, then doubtless the plaintiff would 
have suffered loss to that extent, since he 
has not been able, although he swears he 
has done his best} to obtain another tenant. 
T do not attach much importance to his 
loss of the Head Club as tenant at a rent 
of Rs. 275 a month, because it is, as I 
just now said, entirely inconsistent with 
a great part of his own evidence, namely, 
that he has always been particularly 
desirous of retaining the second and third 
floors ofthe house for the residence of him- 
self and family. But it appears to me that 
some consideration must be given to the de- 
fendant’s offer, which was made at, the ear- 
liest stage and has since been adhered to, of 
taking the entire building at Rs. 315 a 
month for the remaining portion of his 
lease, that is, for the next sixteen years. 
He has also made in Court an offer to 
take Katrak’s flat at the old rent for the 
same period. Now, according to the 
estimate given by the plaintiff himself of 
the renial value of his house, it would 
not come to more than Rs. 315 a month; 
but he says that he anticipated getting 
Rs. 400 for it as time went on and that 
the offer of the Head Club showed that 
this anticipation would have been. realized 
but for the existence of the stables; and 
it is contended on his behalf that the 
defendant’s offer is not to be taken into 
consideration in diminishing the plaintiffs 
damages since it really amounts to compelling 
him by the existence of the nuisance to 
forego his preferences and deliver his 
property into the defendant’s hands. But 
again 1 say he cannot thus blow hot and 
cold. If he wishesto estimate his damages 
for the loss of rent by the offer of the 
Head Club, he then cannot turn round 
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and say that the defendant’s offer should 
not be considered in this connection because 
it involves the withdrawal of the plaintiff 
and his family from the house. It would 
have been equally necessary for the plaintiff 
and his family to vacate their floors if he 
had accepted Moraes’s offer. So that, on 
the whole, I do not think that there is 
any real reason why, if they declined to 
accept the defendant’s offer, they should 
now be heard to complain that they have 
been damnified in pocket by their dwelling 
house or any part of it remaining 
tenantless. 

There remains the question, whether the 
plaintiffs are entitled to any damages on 
account of the discomfort to which they 
have themselves been subjected as a 
consequence of the nuisance, on account 
specially of having been obliged to leave 
their house and incar the expense of taking 
up quarters elsewhere. I think, in view 
of what Ihave already said, I must hold 
that they have been exposed to a considerabla 
amount of discomfort and unpleasantness. 
I doubt whether it was really necessary 
for them to leave their flats and take up 
new quarters, as they say they have done, 
elsewhere, I attach no importance whatever 
to the fact that on the first occasion they 
left in the hot weather to reside in Bhicaiji’s 
house, I expect that that was a family 
arrangement and had nothing more to do with 
the nuisance caused by the defendant’s stables 
than perhaps indirectly with the intention of 
making evidence in this anit. I am not, 
therefore, disposed to base the award of 
damages upon any definite sums which, 
they may allege, they paid in rent or 
otherwise. As for the alleged discomfort 
and unpleasantness which they have suffered, 
that is againa matter which is extremely 
difficult to assess in terms of money. But 
I think the justice of the case would be 
sufficiently met if I award the plaintiff 
Rs. 500 in lump as damages, and further 
add an injunction in the ordinary form 
which appears to be invariably used. in 
England, restraining the defendant from 
carrying on his stables in such a way as 
to occasion a nuisance to the plaintiff, 
This too is to carry all the costs of the 
suit. 

The decree will be drawn accordingly. 
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A reasonable time must be given to the 
defendant to comply with this injunction. . 
Suit ‘decreed. 


“COURT OF THE BOARD OF REVENUE, 
‘UNITED PROVINCES: l 
-Revenus Perrtion No. 20 or 1914-15 oF 

Uwao District. 

; July 22, 1915. 
__Present:—Mr. Campbell, J. M. 
Lala KISHAN DAY AL—Derenpant— 
APPELLANT 

i VETSUS 
Chaudhri THAKUR PRASAD, 
_ DECEASED, AND AFTER HIS DEATH 
Musammat RUKMIN AND ANOTHER— 
~ PLAINTIFFS—— RESPONDENTS. 
Dudh Rent Act (XXII of 1886), s. 107H—Mortgagee 
' from muafidar—Successors, : 

A mortgagee from a muajfidar is not the muafidar's 
successor by transfer and, therefore, he cannot, claim 
under-proprietary rights under section 107H of the 
Oudh Rent Act, 

Appeal from the decree of the Com- 
missioner, Lucknow, dated the 3lst August 
1914, reversing the order of the Deputy 
Commissioner, Unao, dated the 28rd April 


- 1914, reversing that of the Assistant 
Collector, Unao, dated the 28th January 
"1914. 


Babu Puttu Lal, for the Appellant. 
Syed Zahur Ahmad, for the Respondents.. 


JUDGMENT.—I agree with the Com- 
missioner that appellant cannot claim 
under-proprietary rights under section 107H. 
Appellant, as mortgagee, cannot be 
considered a successor, by transfer, to .the 
original grantee, and he certainly did not 
by his mortgage acquire the land in 
perpetuity for a valuable consideration. I 
uphold the Commissioner’s order and 
dismiss this appeal with costs. 


Appeal dismissed. 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenve Petition No. 272 ov 1914.15 op 
SULTANPUR DISTRICT. 
July 27, 1915. 
Present:— Mr. Holms, S. M., and 
Mr. Campbell, J. M. 
PU DAI KHAN—Ptarsrier—aA PPELLANT 
= BETSUS 
Raa MUHAMMAD MEDI ALI KHAN 
DEFENDANT RESPONDENT, 

Landlord, position of—Thekadar, tenancies created 
by, terms of, binding on landlord — Burden of proof. 

Alandlord is bound by the terms of the tenancies 
created by a thekadar, unless he shows as against 
the tenants admitted to tenamcies by the thekadar 
that he restricted the thekad7r’s ordinary powers as 
atenant and made the restrictions known to the 
tenants and that the transactions between the 
thekadar and the tenants were not made in good 


‘faith in the ordinary course of village business and 


management. [p. 203, col. 2; p 204, col 1.) 
. Lai v. Raia Udey Partah Udya Dutt 
Selected Decision No. 9 of 1892, followed. 


Appeal from the decree cf the Commis- 
sioner, Fyzabad, dated the 23rd December 
1914, reversing the order of the Assistant 
Collector, Sultanpur, dated the 6th August 
1914. 

Babu’ Rudra Dat Singh, for the Appel- 
lant. 

Mir Abid Hasan, for the Respondent. 


JUDGMENT. 

Horus; S. M.—(July 22nd, 1915.)—One is 
ordinarily inclined to look with much 
suspicion on any action taken by a thekadar 
in favour of his own brother when the 
term of his theka is about to expire. In 
the present case one year before the expiry 
of his theka; the thekadar renawed a lease 
in favour of his brother raising the area 
of, his holding by some 18 biswas and his 
rent from Rs. 63 to 70. Abont half of 
this may be taken as on account of the 
Increased area, and the rémainder was a 
real enhancement which was roughly at 
the rate of one anna in the rupee. I 
have looked into the theka and there is 
no definite restriction on the thekadar’s 
powers to admit tenants to tenancies. 
Lal v. Raja Udey Partap Udya Dutt Singh (1) 
is to the point.” It was there held that it 
was forthe landlord to show as against 
tenants admitted to tenancies by the thekad ar 
that tke landlord had restricted the the kadar’s 


Singh, 


(1) Selected Decision No, 9 of 1892, 
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ee vais powers asa tenant and made the 
-restrictions known, and secondly, that the 
transactions between the thekadar and tenants 
were not made in good faith inthe ordinary 
course of village management. In this 
particular case any attempt of the Jandholder 
torestrict the thekadar’s powers during the 
currency of his theka does not count. What 
we have to look to are the terms of the theka, 
Tn this there were no definite restrictions on 
the point. As to the question of good faith, 
-there is no clear evidence that the new rent 
was unduly lenient. The brother’s tenancy 
had expired and it was necessary to renew 
it. For these reasons I would set aside the 
order of the Commissioner and restore that 
of the Assistant Collector cancelling the 
notice of. ejectment. In the circumstances 
parties will bear their own costs throughout. 
CAMPBELL, J. M.—I1 agree. 
appeal allowed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revence Petirion No. 164 or 1914-15 or 
PARTABGARH Disrericr. 
March 16, 1915. 
Present:—Mr. Holms, S. M.’ 
RAGHUBAR— PLAINTIPF——ÅPPELLANT 
VETSUS — 
THAKURDIN AND OTHERS— DEFENDANTS — 
RESPONDENTS. 

Oudh Rent Act (XXII of 1886), Chap. 
Favourable rent—Deliberate concession. 

The Resumption Chapter of the Oudh Rent Act 
applies only to those cases of tenures, held at a 
favourable rate of rent, where it is established that 
the favourable rate . is by deliberate concession; and 
where such rate is by mere accident, the tenant can 


be ejected by notice. 
Hanuman Datty Thakurain Sri Ram Kua, Selected 


Decision No. 5 of 1109 and Chaudhii Shafiq-uz-zaman 
v. Tasaddug Husain, 3 R. L. J. 112, followed. 

Rana Sheoraj Singh v. Nathu Singh, Selected Deci- 
sion No. 3 of 1911, distinguished from. 

Appeal from the decree of the Additional 
Commissioner, Fyzabad, dated the 10th Octo- 
ber 1914, reversing the order of the Assistant- 
Collector, Partabgarh, dated the 14th July 


1914. 
Babu Lachhman Pr asad | Varma, for. th. 
Appellant. 
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Babu Basdeo Lal, for the Respondents. 

JUDGMENT, —Two points are urged. One 
is that there is no evidence to support the 
finding of the lower Courts that the rent 
recorded in the patwarz’s papers was not rent 
agreed to by the landholders. This is outside 
the grounds of appeal, and there is certainly 
some evidence to support the’ finding. The 
other argument raised is that. it is not 
necessary for the rent to be at a.favourable 
rate by deliberate concession to come within 
the scope of the Resumption Chapter: in other 
words, I am askéd to overrule Hanuman Datt 
v. Thakurain Sri Ram Kuar (1) read with 
Shofig-uz- 
zaman v. Tasadduq Husain (2), which has 
been followed in other cases by the Board. 
It is urged that Rana Sheoraj Singh v. Nathu 
Singh (8) isinconsistent with this decision, 


-as it lays down that section 107A applies to 


all land held rent free and there is no need 
to produce evidence of any specife grant, and 
that the.same principle should be applied to 
land held at a favourable rate of rent. There 
is a possible distinction between the two 
cases. If we hold that section 107A applies . 
to all land held at a favourable rate of rent 
and that there is no need to produce evidence 
of any specific grant, a difficulty arises as to 
the interpretation of the words “favourable 
rate ofrent.” So faras grants are concerned, 
section 1071 defines these ‘words, but it does 
not defin them when there is no grant of 
land ata favourable rate of rent, and there 
are reasons against extending-the definition 
of lands held not under a grant but in which 
the rate of rent may be accidentally favourable 
to the tenant. lam not prepared at present 
to differ from the Selected Decision which 
directly governs the case, and dismiss the - 
appeal with coste, i i 


Appeal dismissed. ` 
(1) Selected Decision No. 5 of 1909." - 
(2) 3 R. L.J. 122, : 
(3) Selected Decision No. 3 of 1911, -e 
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‘ COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
‘Revenve Petition No. 53 or 1914-15 oF 
' SuLTANeUS DISTRICT., 
, November 2, 1915. . 
Present:—Mr. Holms, S. M., and 
| Mr. Campbell, J. M. 
RAM RAJ—Derenpant— APPELLANT 
VETSUS ; 
' RAMESHAR AND OTHERS— PLAINTIFFS — 


RESPONDENTS. 

U. P. Land Revenue Act (III of 1901), s 42—Claas 
or tenure of tenant, determination of—dJurisdiction— 
Mutation, 

Section 42 of the U. P. Land Revenue Act only 
applies whén there is a question of mutation under 
apter III of the Act. A Court has, therefore, no 
jurisdiction to determine the class or tenure of a 
tenant merely on an application being made by the 
. zemindar under the said section. “+ : 


= "Appeal from the order of the Commis- 
sioner, Fyzabad, dated the 26th March 1915, 
reversing. the order of the Deputy Commis- 
sioner, Sultanpur, dated the 3rd December 
1914, reversing that of the Assistant Uol- 
lector, Sultanpur, dated the 14th August 
1914. 


‘ Mr. Fakhar-ud-din Hasan, for the Appel- 
lant. 


JUDGMENT. 


Hous, S. M.—( October 20th, 1915.)—The 
respondents, though informed, have not 
appeared to contest the appeal. The basis 
of the present litigation is an application 
under section 42 of the Land Revenue Act 
that the class or tenure of the appellant 
should be determined. Apparently he is 
recorded only an ordinary tenant, though 
the latest jamabandi: on the file is only that 
of 1318 ` Fasli. Section 42 only applies 
when there is a question of mutation under 
the chapter. In the present case there is ‘no 
application for a correction of the jumabandz, 
and, that being so, the Courts had no juris- 
diction to determine the class‘or tenure of 
the appellant merely on application being 
made by the zemindar. For these reasons 
I would set aside the whole proceedings and 
dismiss the application under section 42. 
The result is that, so far as the present 
-proceedings are concerned, the class or tenure 
of the appellant still remains undetermined. 
As this point was not taken in the grounds 
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of appeal, parties will bear their own costs 
throughout. ; 
L: CAMPBELL, J. M,—TI agree. 

Appeal allowed, 


BOMBAY HIGH COURT. 
“ORIGINAL Crvi Juagispiction Sorr No. 1407 
or 1914, 

August 6, 19] 5. 
Preseni:—Mr. Justice Beaman. 
KARL ETTLINGER & Co.—PLarintires 


versus 


CHAGANDAS & Co.—Derenpants. 
` Contract Act (IX of 1872), s. 56, scope of —Perform. 
ance of contract becoming unlawful—Contract, when 


, can be avoided—Sea Customs Act (VIII of 1878), 8. 19. 


Section 56 of the Contract Act deals with two 
grounds ‘upon which executory contracts become 
absolutely void: the first is that the act to be done 
should, after the contract has been made, become 
impossible, and the second that the acts necessary to 
be done in order to carry out the contract should, 
after the contract has been madeandthrough no fault 
in the parties to the contract, become unlawful. The 
latter part of the section deals with cases where 
the acts to be done were at the time the contract 
was made lawful ‘but a legal prohibition has 
supervened after the making, but before the per. 
formance, of -the contract and extends .to such 
cases the general principle of law applicable to all 
contracts and expressed in section 23. [p. 206, col. 2.] 

Before a contract can be broken on the pround 
that the acts to be done have become impossible, the 
Courts must be very sure that they are physically 
impossible. The ` physical impossibility must” go 
much further than mere difficulty or the need to pay 
exorbitant prices. [p. 209, col. 2.] , 

Under the Sea Customs Act, the Government is 
only empowered to prohibit the export of specified 
articles or things, and itis not enough to describe 
different commodities ejusdem yeneris under a vague 
description. [p 208, col. 2.] 

Defendants by a contract made on 24th July 1914 
agreed to sapply the plaintiffs with 1,000 tons freight 
at lis. fd per ton, the material to be carried 
being manganese from Bombay to Antwerp, shipment 
in September. On the 7th September 1914, defend. 
ants telegraphed to the plaintiffs thut owing to force 
majeure the contract was cancelled. The plaintiffs re. 
fused to accept the cancellation and sued for damages, 
It was contended that the Government of India 
Notification of 7th August 1914 prohibiting the export 
of all materials used for the manufactnre of 
ammunition and explosives coverod the case and 
rendered the contract impossible of performance: 

Held, (1) thatinasmach as the Notification did not 
specifically prohibit the export of manganese, the 
performance of tho contract had notbecome unlawful} 
thereby; (p. 208, col. 2.) i f 


206 


KARL ETTLINGER & CO. V. CHAGANDAS & CO, 


(ay that it was not an implied condition of the 
contract that freight shonld be procurable in the 
month of September from Bombay to Antwerp, that 
the performance of tbe contract had not become 
physically impossible and that the defendants were, 
therefore, liable. [p. 209, col. 2; p. 210, cols. 1 & 2.] 


Mr. Campbell (with him Mr. Weldon), for 
the Plaintiffs. 

Mr. Desa? (with him Mr. Jinnah), for the 
Defendants 


JUDGMENT.—The plaintiffs, Ettlinger & 
Co.,a firm of naturalized Germans,doing busi- 
ness in London, made a contract on the 
24th July 1914 with the defendant firm 
through their London agent, Smith, by 
which the defendants agreed to supply the 
plaintiff firm with 1,000 tons freight at 
lls. 6d. per ton, the material to be carried 
being manganese from the Portof Bombay for 
Antwerp, shipment in September. On the 
7th of September 1914, the defendants 
telegraphed to the plaintiffs that owing to 
force majeur: the contract was cancelled, 
The plaintiffs refused to accept cancellation 
and hold the defendants to account for 
damages. 

It is contended on behalf of the defendants 
that they are absolved from performance 
of the contract on three grounds: (1) that 
the export of manganese from India was 
prohibited by the Government of India 
Notification of the 5th of August 1914, 
published in Bombay onthe 7th of August 
1914; (2) that the performance of thecontract 
became impossible asnofreight was procurable 
during the month of September from Bombay 
to Antwerp; (3) that it was an implied con- 
dition, and of the essence of the contract 
understood by both parties to be so, that 
there should be freight available from Bombay 
to Antwerp. 

With the assistance of the learned Counsel 
on both sides, I have been able to take a 
fairly comprehensive survey of this field 
of law brought up to date in the recent 
work of Mr. Trotter. It is clear that the law 
of India is very different from what was 
the law of England on the point of im- 
possibility of performance. How far the law 
of England has, in recent times, been 
modified and brought more closely into 
accord with the Indian Law, as expressed 
in section 56 of the Indian Contract Act, 
would be a matter of long, difficult and 


delicate critical analysis. 
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whatever may have been the law of - ‘England ` 
and whatever may now be the opinion of 
eminent Judges and Jurists in that country, 
it cannot be denied that after the contract bas 
been made to do a certain act oracts,and those 
acts become impossible, the contract is void. 
Section 56 deals with two grounds upon 
which executory contracts become absolutely 
the first of these is that which I 
have juststated, namely, that the act to be 
done should, after the contract has been 
made, become impossible. The second is that 
the acts necessary to be done in order to 
carry out the contract should, after the 
contract has been made and through no 
fault in the parties to that contract, become 
unlawful. The latter part of the ‘section 
deals with cases where the acts to be done 
were at the time the contract was made . 
lawful but a legal prohibition has supervened 
after the making, but before the performance 
of the contract, and extends tc such cases 
the general principle of law applicable to 
all contracts and expressed in séction 23. 

The question, then, which I have to 
answer is really a question of comparative 
simplicity, whether any act which the 
defendant firm undertook to do under the 
contract of the 24th July became impossible 
before the month of September, or, at any 
rate, before the repudiation of the contract 
by the defendants on the 7th September; 
and (2) whether any act which the defend- _ 
ants agreed to do under that contract 
became, without any fault on the defendants’ 
part, unlawful before the time of perform- 
ance. 


In dealing with the question of impossibili- 
ty, it has been difficult to keep out of sight the 
many refined distinctions and definitions drawn 
by some of our greatest English Judges in 
decisions through which the law of England is 
slowly built up and developed. But what 
is interesting, and to be noted, as the great 
distinction originally existing between the 
English Law and the Indian Law laid down 
in the Contract Act is thatin the former 
from the time of the case of Paradine vy., 
Jane (1), decided in the year 1647, until 
modifications and enlargements began to be 
introduced in the second part of the 19th 
century, no attention whatever appears ty 


(1) - (1647) AL 26;-82 E. R. 897, 
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have been paid by the English Courts to the 
impossibility or otherwise of the performance 
of obligations voluntarily undertaken. The 
only distinction originally to be found 15 
between obligations imposed on parties by 
law and obligations imposed upon them by 
their own voluntary acts. In the former 
case the obligation was dissolved if the psr- 
formance of the acts became impossible, but 
in the latter case not so. Thus confined 
rigidly within very narrow limits and 
governed by a single strict principle, the 
English Law appears to meto have been 
intelligible and consistent, whatever may be 
thought of its reasonableness, up to such 
time when certain wide extensions and 
developments were given to it by the in- 
troduction of the numerous considerations 
which, notwithstanding the ingennity of the 
Courts in seeking toapply them, do not 
appear to me to have succeeded in establish- 
ing any clear-cut and. definite principle dis- 
tinct from that which had theretofore 
been the law of the country. Thus in the 
case of Taylor v. Caldwell (2) we first eome 


in sight of what, no doubt, underlies section’ 


56 of the Indian Contract Act. But the 
reasoning upon which that decision is based 
might, for all that I can see to the contrary, 
have been just as well and logically applied 
in all the earlier cases in which, as I have 
said, impossibility was never allowed as an 
excuse for non-performance of an absolute 
contract. The very much later and more subtle 
extensions given to the gradually developing 
doctrine in the group of cases called the 
Coronation cases still appear to me to require 
very critical examination and to leave the 
law in England open, in large measure, 
to the application by Judges of what they 
may consider in the cirenmstances of each 
case to be its own justice. The principle 
indeed upon which Krell vy. Henry (3) was 
decided may be thonght to have been 
anticipated by Sir Charles Sargent in the 
case of Goculdas Madhavi v. Narsu Yenkuji 
(4), where the question was whether 
a contract ought to be enforced against 
a defendant who. refused to perform it 


(2) (1868) 3 B. 48.826; 11 W. R. 726; 32L. J. Q. 
B. 164; B L. T. 356; 122 E. R. 309; 129 R. R. 573. 

(3) (1903) 2 K. B. 740; 72 D. J. K. B. 794; 89 L. 
T; 328; 19 T. L. R. 711; 52 W. R. 246, 

(4) 13 B. 630, 
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because he had been unable to obtain 
a license authorising him to carry on 
operations, profit from which bad constituted 
the main, if not the only, motive of 
his contract. Such a decision is clearly 
not referable to any ground of impossibility 
or unlawfulness, or to any principle up to 
that time recognized either in the English 
or the Indian Courts. The case of Taylor v. 
Caldwell (2) rests no doubt indirectly upon 
considerations of impossibility in this sense, 
that where the subject of a contract has 
been destroyed before the time of the 
fulfilment of the contract, the Courts 
held that the party injured could not 
recover. 


But in dealing with a case of this 
kind, I prefer to keep as closely as I 
can to the language of the Statute Law 
in the first place and having exhausted 
its application then and then only, if 
necessary, to turn to the consideration of other 
materials which might possibly be introduced . 
but in a different way and for altogether 


- different purpose, as a means of adjusting 


the rights of the parties in reference to 
particular contractual relations, rather than 
as an absolute ground of avoiding the whole 
contract. 


Looking, then, to the terms of the contract 
with which I have to deal, I bave first to 
observe that it appears to incorporate by 
reference in the original contract a bill of lad- 
ing, which is Exhibit H in this ease, on certain 
terms of which the plaintiffs rely. That 
bill of lading appears to be in common 
form and excepts the usual perils of the 
sea pirates, robbers, restraint of princes 
and the like, and expressly contemplates 


the existence of a state of war. Now, 
on the happening of any of these 
contingencies after the goods had been 


accepted and the bill of lading signed, 
the master is thereupon authorised to 
abandon the destined port of disembarkation 
and deliver the goods at the nearest safe port. 
And the contention of the plaintiffs has been 
that the conditions laid down in this 
bill of lading must be extended to and 
made to cover the original contract so 
that, should it have been found impossible 
to obtain freight from Bombay to Antwerp 
in the month of September, the deferdants 
were still hound to obtain freight for 
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the plaintiff to the nearest’safe port. I 
cannot accede to that interpretation of 
the contract and the annexed bill of 
lading. I think it could easily be pushed 
to absurdity. The contract is a contract 
for a thousand tons of freight from 
Bombay for Antwerp and supposing when 
the time of fulfilment had arrived every 
port in Europe had been blockaded, could 
it be seriously contended that the defendants 
were still under an obligation to obtain 
freight from Bombay to Suez, which would, 
then, I suppose, have been the nearest safe 
port? Would that have been of any advan- 
tage tothe plaintiffs, and would they, on 
their part, have admitted that as a satis- 
factory discharge of the defendants’ obliga- 
tions incurred under the contract? The 
bill of lading has nothing todo with the 
events or conditions before the goods are 
received on board. What the defendants 
hound themselves -to do was to find freight 
from Bombay to Antwerp. That being 
found, the master would have signed the 
bills of lading, certainly not primarily in 
the interest of the plaintiffs’ firm, but to 
protect his own vessel from unnecessary 
risks. He. would then have been authorised 
to substitute for Antwerp, should it have 
become owing to war conditions or the 
restraints of princes or other like circum- 
stances inaccessible, and to discharge his 
goods at the nearest safe port, and this is 
obviously . necessary lest he might, once 
having loaded kis vessel and embarked ona 
voyage, find himself under the obligation of 
retaining the goods on board at his own 
risk and peril until the conditions which 
render the port of destination inaccessible 
had been removed. So that Ido not think 
that the legal rights of the parties 
are in any way affected or modified 
by the addition of the bill of lading 


or its incorporation, if it has been incor- 
porated, by reference in the original 
contract, 


“I am, then, to see whether this contract, 
when it was made, became unlawful through 
any fault of the plaintiffs or the defendants. 
The object of the contract, to use the 
language ‘of section 23, was the shipment of 
1.040 tons of manganese ore to Antwerp. 
On the 7th of August 1914, three days 
after war had broken out between 
His Britannic ` Majesty’ and the German, 
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Austrian Empire, the Government of 
India Proclamation was daly published 
in Bombay, under the Sea Customs Act, 
prohibiting the export from India of various 
articles. Amongst other things the export 
of ammunition and explosives and all 
materials used in the manufacture thereof 
was prohibited. Now it cannot be. denied 
that manganese is a substance which might 
be used in the manufacture of ammunition. 
It is true that no evidence has been led 
in this Court to prove that fact, and it is 
not a fact, I suppose, of which a Court 
can take judicial notice. But were that 
the only answer, I do not think that I 
should be disposed to give too much weight 
to the technicality. The plaintiffs have a 
better answer. Under the Sea Customs 
Act, the Government is only empowered to 
pronibit the export of specified articles or 
things, and I take that to mean that the 
specification must bė exact and nominatim., 
It will not do to lump perhaps a thousand 
commodities ejusdem generis undera vague 
description. This difficulty was doubtless 
felt by the Goyernmevt, since a later 
Notification of the 17th of October was 
issued in supersession of the Notification 
of the 5th of August, and there we find 
the export of manganese specifically pro- 
hibited. It is also in evidence here that 
whether it was or was not the intention 
of Government to prohibit the export of 
manganese, that had not been actually done 
by the first Notification, for the official 
returns of the Chamber of Commerce show 
that considerable quantities of manganese 
were exported in August and September. 
Had the Notification of the. 5th of August 
specifically mentioned manganese, and pro- 
hibited its export, then I should have 
entertained ro doubt but that the contract 
between the plaintiffs and the defendants 
had become unlawful. It was contended 
on behalf of the plaintiffs that this would 
not necessarily follow; inasmuch as all that 
the defendants contracted to do was to 
supply freight to the extent of a thousand 
tons for the plaintiffs, and that it made 


no difference to the defendants to what 
use that tonnage was put. But the terms 
of the contract are quite explicit. The 


object was to export 1,000 tons of manga- ' 
nese, and if that was unlawful,.then I 
should not hesitate to hold that this con- 


Ta 
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tract being inseparable from, and ancillary 


to, that object, it would be tainted with 
the same illegality. But since the Notifica- 
tions of August and October took the forms 
they did, I think that the plaintiffs are right 
in contending that at all times material 
to this contract the defendants might have 
performed their part of it without 
contravening any law or being able to 
avoid it under section 56 of the Indian 
Contract Act, as having been made unlawful 
after they had entered upon it. 

The third ground [ may dismiss in a 
few words. It does not- appear to me 
that there is any recognized doctrine of 
law which goes the length the defendants 
would wish to press this contention. No 
doubt it would ordinarily be the under- 
standing of parties, particularly those 
engaged in buying and selling freight, 
that ships should be available. But unless 
all the mercantile marine in the world 
had disappeared, we must suppose that 
ships were available, and what is really 
meant by the defendants is that it was 
impliedly agreed upon by the parties that 
normal freight conditions should continue. 
No Court has ever read such an implication 
as that, as far as I know, into any 
contract. It could not, I think, even be 
said that any Court has yet held contracts 
made in times of peace necessarily implied 
the continuance of peace, unless the 
outbreak of war and its attendant conditions 
made the performance of the contract 
impossible or destroyed the subject-matter 
of ‘it. I have nothing of that kind to 
deal with here. 


This brings me to the main ground of 
defence, the second, whether the fulfilment 
of this contract became impossible in the 
month of September. It appears to me 
that it hardly lies in the month of the 
defendants, who definitely repudiated the 
contract as early as the 7th of September, 
to contend that they were justified in 
doing so because they had certain 
information that it had then become finally 
impossible for them to fulfil it. It is to 
be remembered that the breaking of this 
contract was on the 7th of September, 
when the defendants telegraphed to their 
agent in London that they had cancelled 


the contract. Doubtless they had made 
14 
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inguiries for freights from Bombay to 
Antwerp, and had received uniform replies 
that no freights were procurable. They 
say that they had even offered as high 
as 17s, 6d. per ton, still there were no 
takers. But before a contract can be 
broken on the ground that the acts to 
be done have become impossible, the Courts 
must be very sure that they are physically 
impossible. What was called “legal 
impossibility” really belongs to the other 
part of section 56, and, I think, I have 
said enough upon that head. But physical 
impossibility must go much farther 
than mere difficulty or the need to pay 
exorbitant prices. I suppose it can hard- 
ly be denied that ships might have 
been procured throughout the month of 
September to carry freight to Antwerp, if 
a sufficiently high price had been offered, 
or to put it at the highest, I suppose a ship 
could have been bought and despatched to 
Antwerp inthe month of September. It 
should be borne in mind that no restraints 
of Princes prevented sea communication with 
Antwerp throughout the month of Sep- 
Although war conditions prevailed 
on land and by sea, the commerce of the 
sea under the English flag had not then 
been, and never has since been, interrupted. 
No blockade of the port of Antwerp had then, 
or has ever since, unless now we can con- 
sider thatit has been blockaded by the 
Allies, been established. But doubtless 
after the town had fallen into the hands of 
the Germans, it wonld have been insanity 
to despatch British ships and’British cargo 
to it. But who would have foreseen in the 
month of September that Antwerp was to be 
captured by the Germans on the 9th of 
October, and how can it be said that on the 
7th of September it had become a physical 
impossibility to obtain freight, no matter 
what price was offered for it, from Bombay 
to Antwerp? What really happened was that 
freights rushed up and that probably it 
would have been commercially impossible 
for the defendants to procure freight ofa 
thousand tons of - manganese from Bombay 
to Antwerp atany time during the month 
of September. Even in London, according 
to the correspondence in this case, the best 
the plaintiffs could do was to obtain indica- 
tions that freights might be had for any- 
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thing between 21 and 23 shillings per ton 
for very much larger consignments than 
1,000 tons, and itis a fact beyond dispute 
that no steamer sailed from Bombay to 
Antwerp during the month of September. 
So that upon all grounds of common sense 
and reason the defendants might well be 
exonerated from having played the plaintiffs 
false or inany way treated them unfairly. 
It only needs to read the correspondence 
to understand the true nature of this litiga- 
tion. The plaintiffs receiving the defendants’ 
telegram on the 7th of August immediately 
consult their solicitors, and are told that 
froma legal point of view they are ina 
very strong position, and that having regard 
to the manner in which freights were going 
up everywhere they had only to insist upon 
the performance of the contract to obtain 
a very handsome sum fromthe defendants. 
I have not the least doubt that the plaintiffs 
had not the slightest intention oz desire to 
ship this thousand tons of manganese to 
Antwerp in September, and I doubt very 
much, had the defendants been a little more 
discreet and held their hands,* whether the 
plaintiffs themselves would not have been 
the first to suggest the cancellation of the 
contract. Notwithstanding what has been 
suggested here on their behalf, it appears to 
me that the wkole suit has been a very clever 
dodge in order to bleed the defendants upon 
an inflated claim for damages, whereas in 
fact the plaintiffs probably, I speak merely 
upon the case as far asit has gone, have not 
suffered any damage whatever, and never 
thought, after the war broke out, of sending 
their manganese to Antwerp. Technically, 
However, such evidence as has been led before 
me shows that they had 17,000 tons of 
manganese in Bombay, and, therefore, had 
the defendants offered them a thousand tons 
freight to Antwerp in September they were 
in a position to load the stuff. I need only 
call attention to the terms of their letter of 
the 18th of September to support what I 
have said as to the real meaning of this 
litigation. If freights had gone down, as 
they had suddenly gone up, we should 
certainly have heard nothing whatever of 
this grievance: lt is not that the plaintiffs 
had really suffered any loss through 
manganese not being shipped to Antwerp, 
but that becanse there has been a technical 
breach of contract on the defendants’ part 


INDIAN CASES. 


(1916 


‘they see their way, by claiming differences, 


to pocketing between £500 and £600 that 
this litigation has been pressed, still the 
law is the law, and [ have little to do with 
the mere inotives of those.who are cunning 
enough and well advised enongh to take 
advantage of it. I “cannot doubt but that 
there has been a technical breach of con- 
tract in this case, and that the defendants 
are rot justified by section 56 of the Indian 
Contract Act. Neither do I doubt that 
the plaintiffs had not really sustained any 


damages, 
[Nots.—The rest of the judgment is not material 
for the purpose of this report.—Hd. | 
Suit decreed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revexrte Petition No. 10 op 1914-15 or 
Unao DISTRICT., 
February 5, 1915. 
Present: Mr. Campbell, J. M. 
RAM NATH—PLAINTIFE—ÅPPELLANT 
VETSUS 
AVADH BIHARI Derenpant—~ 


RESPONDENT. 
Transfer—Person having status of more than tenant 
transferee from, status of-—Transferable right, want of, 


effect of. 
A transferee from a person whose status is 


something more than that of an ordinary tenant but 
who has no transferable right in the land, is simply 
an ordinary tenant and no better. 

Appeal from the decree of the Commis-’ 
sioner, Lucknow, dated the Ist Ostober’ 
1914, upholding the order of the Assistant 
Commissioner, Unao, dated the 16th April 
1914. 

Babu Rudra Dat Singh, for the Appellant. 

Babu Lachhman Das, for the Respondent. 

JUDGMENT.—I see no reason whatever 
to interfere. There is nothing to show that. 
Musammat Shitabo, from whom appellant 
claims his title to hold as more than an 
ordinary tenant, had any transferable right 
whish she could transfer to him. He has 
been rightly held to be an ordinary tenant 
and liable to ejectment. 

I uphold the Commissioner’s order and 
dismiss this appeal with costs. 


Appeal dismissed. 
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CALCUTTA HIGH COURT. 
Appran FROM APPELLATE Decrag No. 453 
or 1914. 

February 29, 1916. 
Present:—_Mr. Justice D. Chatterjee and 
Mr. Justice Beachcroft. 
AHAMMAD ALI AND OTHERS—- 

DEFENDANTS- APPELLANTS 
versus 
BISSESWAR MUKHOTI AND O1HERS—- 
| PLAINTIFF AND pro forma 


` DEFENDANTS—- RESPONDENTS. - 

Bengal Tenancy Act (VIII of 1885), ss, 52, 188 
—Co-sharer landlord, suit by, for additional rent, when 
maintainable. 

A suit by a co-sharer landlord against tenants, 
to which suit the other co-sharers are made parties, 
for rent and additional rent for his share of the 
excess area, under section 52 of the Bengal Tenancy 
Act, on the basis of a kabuliat dated prior to the 
Act, which clearly gives the different co-sharers right 
to bring suits either jointly or separately for their 
shares and also for payment of rent to them either 
jointly or separately, is maintainable. [p. 213, col. 1.] 

Darik Dhakari v. Aswini Kumar Nag, 20 Ind. Cas 
659; 18 C. W. N. 942; Gopal Chunder Das v. Umesh 
Narain Chowdhry, 17 O. 695; Baidya Nath De Sarkar 
v.' Ilim, 25 0.917; .2 CO. W. N. 44; Jatindra Nath 
y. Prasanna Kumar Banerji, 18 Ind. Cas. 842; 38 C. 
270; 8 A. L. J. 1; 9 M.L. T. 1; 13 Bom. L. R. 1; (1911) 
2M: W. N. 119 (P. CO); 15 C. W. N. 74; 13 C. L. J. 51; 


21 M.-L. J. 92 Dintarni Dasi v. Broughton, 3 0. W. N.: 


225; Gobind Chandra Pal v. Hamidulla Bhuian, 7 C. 
W.- N, 670, referred to. 

Appeal against the decree of, the Sub- 
ordinate Judge, Barisal, dated the 24th cf 
November 1913, reversing that of the Munsif 
at-Bhola, dated the 15th March 1913. 

FACTS of: the case appear from the 
judgment. - l 

Babu. Gunada Charan Sen, for the Appel- 
lants.—The case ought to be governed by 
the principle of the decision in Jatindra Nath 
y. Prasanna Kumar - Banerji (1), which 
is very generally worded, though the 
case was one of enhancement under section 
30, Bengal Tenancy Ast, Although the kabu- 
liat was executed before the passing of the 
Bengal Tenancy Act, the case was brought 
after that Act and must, therefore, be govern- 
ed by section 52 and the rules laid down 
in that section. A suit for enhancement 
of rent under section 52 being one authorised 
by that Act, section 188 will apply. See 


(1) 8 Ind. Cas, 842; 38 C. 270; 8A.L. J.14,9 M, 
L. T. l; 13 Bom. L., R. 1; 15 ©. W. N-14; 13 ©. D, J. 
61; 21 M. L. J. 92; (1911) 2 M. W. N. 119 (P. C.) 
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Nati Prosad Garga v. Radha Nath Matty (2) 
Even if the case be considered to be one 
brought under the stipulation contained 
in the kabultat, section 188 will apply. 
See Darik Dhakart v. Aswini Kumar Nag (3). 

Separate tenancy is not created by mere 
separation in collection of rents, which 
does not, therefore, prevent the operation of 
section 188. See Gopal Ohunder Das v. 
Umesh Narain Chowdhry (4). Even where 
contract for enhancement was made with some 
co-sharers, a suif at the instance of such 
co-sharers alone is not maintainable either 
under section 30 or under Section 52. See 
Baidya Nath De Sarkar y. Ilim (5). 

The cases relied upon in the judgment of: 
the lower Appellate Court are mostly not in 
point. In Dintarini Dasi v Broughton (6), the 
Judge cites Ram Chunder Chuckrabutty v. 
Giridhur Dutt (7) and principally relies upon 
it. That case was no doubt a true case of: 
automatic enhancement, for the rent for the 
entire area had been assessed by the kabulzat 
—only a part of it was to remain in abeyance 
and was not to be enforced until such time 
as a corresponding part of the entire 
area remained unculturable. But it does 
not support the ground of the decision in 
Dintarini Dasi v. Broughton (6), which was 
a different case upon the facts. In view, 
therefore, of the decisions in Gopal 
Ohunder Das v. Umesh Narain Chowdhry (4) 
and Baidya Nath De Sarkar v, Ilim (5), 
there is at least a conflict of authorities 
upon the point. The case of Gobind Chandra 
Pal v. Hamidulla Bhutan (8), in which 
there was a difference of opinion and a 
reference to a third Judge, was one in which 
the contract for enhancement was in favour 
of some co-sharers only and is, therefore,- 
clearly distinguishable. 


I rely also upon the principle embodied 
in section 45 of the Indian Contract Act. 
The kabulzat containing the stipulation for 
erchancement- being in favour of all the 


(2) 18 Ind. Cas. 197; 16 C. L. J. 427. 
(2) 20 Ind. Cas. 659; 18 C. W. N. 942, 
(4) 17 C. 695. 

(5) 25 0. 917; 2 O. W. N. 44. 

(6) 3 C. W. N. 225. 

(7) 19 0. 755. 

(8) 7 C. W. N. 670, 
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landlords, a suit for the enforcement of 
that term must also be brought by all of 
‘them suing jointly as plaintiffs. 

A case of enhancement, whether under 
section 30 or under section 52 of the Bengal 
Tenancy Act, evidently- stands on the same 
footing as an ordinary suit for ejectment, 
with regard to which the authorities are 
unanimous that it must be brought by all 
the landlords joining as plaintiffs. 


Dr. Sarat Chandar Bysack, for the Respond- 
ents, read the kabwilzat, It clearly 
stipulated that æ suit for enhancement for 
excess area like the present could be brought 
by any one co-sharer. The materials upon 
which the enhancement would bé made are 
all there and the Court will not have to go 
beyond the terms of the kabuliat for assess- 
ing the enhanced rent. Section 45, Indian 
Contract Act, says “unless a contrary inten- 
tion, etc.” Here there is a contrary. inten- 
tion expressed in the contract itself. If 
the other co-sharers perversely refused to 
join and are in collusion with the defend- 
ants as found by the Court of Appeal 
below, would the other co-sharers be left 
without a remedy? He cited the illustration to 
section 45 and Pyari Mohun Bose v. Kedarnath 
Roy (9). No ground under section 45, Con. 
tract Act, was taken in any of the Courts 
` below. 


The kabuliat in the present case being 
one before the Bengal Tenancy Act, neither 
section 52 nor section 188 willapply. He read 
section 172, Bengal Tenancy Act, and 
contended that a case of enhancement is 
not covered by that section. He cited 
Tejendro Narain Singh v. Bakai Singh (10) 
and read Matungint Dassi v. Ram Das Mullick 
(11) and Gobind Chandra Pal v. Hamidulla 
Bhuian (8) where the Judges, according to 
him, seem to make some inconsistent observ- 
ations. Besides this was not a case based on 


contract. The ease of Baidya Nath De Sarkar. 


v. Ilim (5) turned on the interpretation of 
the kabuliat. Moreover, that was a case 
under section 80 as well, in which sec- 
tion 188 must apply as is laid down in 
Jatindra Nath v. Prasanna Kumar Banerji 
(1). In Darik Dhakari v, Aswint Kumar Nag 
(3) the contract was subsequent to the 
(9) 260. 409 (F. B.);3 O. W. N. 271, 
(10) 22 C. 658. 
(11) 7 0. W.N. 93. 
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Bangal Tenancy Act and the decision in 
Dintarint Dasi v. Broughton (6) . is 
distinguished in the judgment on that 
ground. Section 188 is a disabling sec- 
tion and ought to be strictly construed. 
Present Civil Procedure Code does not allow 
a suit to be dismissed for non-joinder. 

Babu Bunada Charan Sen, in reply.—-A 
question under section 188 being one of 
form of suit, is aquestion of procedure. 
Though. the contract was before the Act, 
the suit being brought after the’ Act all 
questions of procedure must be governed by 
the Act in force at the date of institution of 
the suit, z:c., the Bengal Tenancy Act, for no 
one has a vested rightin the procedure of 
Courts of Justice. See Soni Ram v. Kanhaiya 
Lal(12), Gopeshwar Paly. Jiban Ohandra (13), 
Manjuri Bibi v. Akkel Mahmud (14), Bisseshur 
Sanamat v. #Jasoda Lal (15). Section 178, 
Bengal Tenancy Act, deals with rights aris- 
ing out of substantive as opposed to adjective 
law. The exclusion of questions relating 
to enhancement is not, therefore, covered 
by the enactment in section 178. The 
kabuliat, when it gives the co-sharers the 
right to sue separately for enhancement 
specifically qualifies the condition by adding 
the expression “according to law”, which 
means according as it is or is not allowed 
by the Jaw then in force. So the contract 
does not exclude the operation of section 
188, Bengal Tenancy Act. The materials for 
enhancement are not there. It cannot 
oust the Court’s jurisdiction to apply the 


rules laid down in section 52 for its 
guidance. The Privy Council case of 
Jatindra Nath Choudhry v. Prasanna 


Kumar Banerji (1) has been applied even to 


a case under section 52— Vide Sait -Prosad . 


Garga v. Ratha Nath Maity (2). 


JUDGMENT. —The suit out of which 
this appeal arises, was brought by a co- 


sharer landlord for rent and also for addi- 


(12) 19 Ind. Cag, 291; 85 A. 227; 13 M. L. T, 487; 
17°C. W. N. 603; 11 A. Ù. J, 389; (1913) M. W. N. 470; 


17 C. L. J. 498: 15 Bom. L. R. 489; 25 M. L. J. 131;. 


40 I. A. 74 (P. CO). 
(13) 24 Ind. Cas, 37; 41 O. 1125; 19 O. L. J. 549; 18 
C, W. N. 804. 


(14) 19 Ind. Cas, 793; 17 ©., L. J. 916; 17 CO. T 


N. 889. 
(15) 19 Ind. Cas. 391; 17 g. W. N. 622; 40 0. 704, 
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tional rent, under a kabul/at dated prior to the 
Bengal Tenancy Act. The co-sharer landlords 
were made parties and the prayer was to have 
rent, enhanced at the rate agreed upon 
in the kabultat for the land as found by 
measurement under Chapter X of the Bengal 
Tenancy Act. One of the pleas of the 
defendant was that the suit was not main- 
tainable by the plaintiff alone by reason 
of the provisions of section 188 of the 
Bengal Tenancy Act. The first Court gave 
effect to this plea and dismissed the suit. 
The Court of Appeal below, however, has 
upset the decree of the first Court and 
decreed the suit, holding that the suit was 
maintainable. The point raised in second 
appeal before us is whether the suit as 
framed is maintainable and the case has 
been argued threadbare by the | learned 
Vakils who appeared for the parties and 
we are very much obliged to them for the 
light they have thrown upon the points. 
It appears, however, atthe outset that the 
kabuliat, which is the basis of the suit in 
this case, was not only one dated prior to 
the Bengal Tenancy Act, but it makes a 
clear provision for the different co-sharers 
being entitled to bring suits either jointly 
or separately for their shares and also for 
payment of rent either jointly or separately. 
lf the rate of rent is fixed by a con- 
tract and if the measurement contemplated 
has been made, nothing more is to be done 
-than to make an arithmetical calculation 
of the rent that should be allocated to 
the area found. We do not think that the 
landlords or the tenants are under the 
necessity of calling in the aid of the pro- 
visions of section 52 of the Bengal Tenancy 
Act. The contract is complete in itself and 
if. the contract is complete in itself and 
the provisions of section 52 of the Bengal 
Tenancy Act are not-required for helping 
either of the parties, then whether section 
iso of the Bengal Tenancy Act does or 
does not apply to a case under section 92, 
_the present suit is free from, the difficulties 
that might arise in those matters and is 
to be tried on the basis of the contract. A 
large number of cases, some with diverg- 
ing opinions, have been refarred to. The 
only case that has some semblance of 
being in support of the appellant is the 
case of Darik Dhakat vy, Aswini Kunwar 
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(3). That was, however, a case 
upon a kabuliat subsequent to the Bengal 
Tenancy Act and was distinguished from 
& prior case in the judgment of that very 
case on that ‘ground. That case may also 
be distinguished on the ground that the 
kabuliaét did not say what was to be assessed 
for any additional lands found on measure- 
ment: It 15 not necessary, therefore, to 
consider that case at any length, All that 
we need say is that so far as this case is 
‘concerned, we do not feel much} pressed 
by it. The other cases which were relied 
upon are also distinguishable: The case 
of Gopal Ohunder Das ‘ve Umesh Narain 
Chowdhry (4) was a case both under sec- 
tion 80 and section 52 of the Bengal Ten- 
ancy Act, so that at leastas to the case 
under section 30, section 188 was applicable. 
Besides it was nota case based upon any 
contract between the parties. Then the 
ease of Baidya Nath De Sarkar y. Ilim (5) 
on the face of it does seem to favour the 
‘contention of the appellant and upon read- 
ing the judgment we find that the learned 
Judges who decided that case construed 
the kabultat in that ease as making no 


provision for the. assessment of increased 


rent as asked for by the plaintiffs. Then 
reference was made to the ease of Jatindra 
Nath v. Prasanna Kumar Banérji (1). 
But that was a case under séction 
30 of the Bengal Tenancy Act and we are 
unable to read any part of that case helping 
the appellant in his argument in this 
ease. The cases of Dintarint Dasi vy. 
Broughton (6) and of Gobind Ohandra Pal 
y. Hamidulla Bhuian (8).do seem to 
support the contention of the respondents 
and we think that apart from any of these 
considerations, the case as framed is main- 
tainable by the plaintiff on the contract 
and in this view of the case we dismiss the 
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CHUNNU SHAH V. EVAZ ALI, 


COURT OF THE BOARD OF REVENUE, 


UNITED PROVINCES. 

Revenve Peririon No. 52 or 1913-14 or 

Bara Bankr District. 

February 9, 1915. 
Present:—-Mr. Campbell, J. M. 
OHUNNU SHAH— Derenpart— 
APPELLANT 

versus i 
Maulvi EVAZ ALI— PLAINTIFF — 
RESPONDENT. 

Oudh Rent Act (XXII of 1886), ss. b, 83—Occu« 
pancy tenant—Rent of occupancy holding, determina- 
tion of. 

A person upon whom a landlord confers occu- 
pancy rights undey a compromise filed ina suit 
between them, is an occupancy tenant under section 
5 of the Oudh Rent Act; and if he does not pay any 
rent for the occupancy holding thus created and 


refuses to come to terms with his landlord as to his . 


rent, it can be determined under section 33 of the 
Act. 

Appeal from the desree of the Commis. 
sioner, Fyzabad, dated the 2nd May 1914, up- 
holding the order of the Assistant Collector, 
Bara Banki, dated the 26th November 1913. 

FACTS.-—The plaintiff sued to resume the 

muaft holding of the defendant, but the suit 
was settled by a compromise between the 
parties, under which the plaintiff gave 
to the defendant occupancy rights in 
the land in suit and the parties agreed to 
settle its rent afterwards among them- 
selves. - But no such settlement having been 
arrived at, the present suit was instituted by 
the plaintiff under section 33 of the Ondh 
Rent Act for determination of rent. The 
defence was that the suit was not maintainable, 
inasmuch as the defendant was not an 
occupancy tenant under section 5 of the Act 
and as section 38 did not apply. The Court 
of first instance found in the plaintiff’s favour 
and fixed the rent; and this decision was 
upheld by the first Appellate Court, which 
relied on Jodha v. Sheo Parshad (1). 

Munshi Muhammad Ayub, for the Respond- 


n ent. 

IUDGMENT.—I see no reason to inter- 
fere. Appellant is clearly an occupancy 
tenant under section 5 and as he has refused 
to come to terms with his landlord as to his 
rent, section 33 is applicable I uphold the 
Commissioner’s order and dismiss this appeal 
with costs. 

Appeal dismissed, 


(1) R. A. R, No, 65, 
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KRISHNA PRASAD SINGH vV. SURAJ PAL SINGH. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. | 
Revenos Petition No. 31 or 1913-14 or 
PARTARGARH DISTRICT. 
January 4, 1915. 
Present:—Mr. Campbell, J. M. 
Rai KRISHNA PRASAD SINGH— 
DEFENDANT—ÅPPELLANT 
VEFSUS 
SURAJ PAL SINGH AND OTHERS— 


PLAINTIFFS—RESPONDENTS. 
Ejectment by notice—Favourable rent, deliberate .and 
not accidental, effect of. 
‘ Tenants holding at a favourable rate, deliberate 
and not accidental, of rent cannot be ejected as.mere 
tenants 


Appeal from the decree of tthe Commis- 
sioner, Fyazabad, dated the 25th February 
1914, upholding the order of the Assistant 
Collector, Partabgarh, dated the 10th June 
1913. 

Pandit Gokaran Nath Misra and Shaikh 
Saiduddin Ahmad, for the Appellant. 

Babu Girija Saran Lal, for the Respondents. 


J UDGMENT.—There can be no doubt that . 
respondents hold their land at a favourable 
rate of rent: and I think that the Commis- 
sioner was perfectly right in finding that 
this rate in their case was deliberate, and not 
accidental. He was, therefore, justified in 


‘following the select decisions quoted by him,* 


and deciding thatrespondents could. not be 
ejected as mere tenants. 


I uphold the Commissioner’s order ‘and 
dismiss this appeal with costs. 


Appeal dismissed. 
* Hanuman Dait v. Thakurain Sri Ram Kuar, 


Selected Decision No..5 of 1909, and Chaudhri Shafiq- 
uzezaman v. Tasadduq Husain, 3 R. L. J. 112, 
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SAHDEO V, MAHADEO. 


COURT OF THE BOARD OF REVENUE, 


UNITED PROVINCHS. 
Revenue PETITION No. 5 or 1914-15 or 
Fyzapap District. 
January 11, 1915. 
Present:—Mr. Holms, S. M. 
” SAHDHO—Derenpant—APpELLANT 
versus 
MAHADEO— PLAINTIFE— RESPONDENT, 
Oudh Rent Act (XXII of 1886), s. 126 (3) —“Special 
contract”, interpretation of. 
The special contract mentioned in section 126 (3) 
of the Ondh Rent Act isa special contract between 


the co-sharers and not a contract between landlord 
and tenant. 


Appeal from the decree of the Officiating 
Commissioner, Fyzabad, dated the 25th July 
1914, upholding the order of the Assist- 
ant Collector, Fyzabad, dated the 28th 
April 1914, 

Mr. Mumtaz Husain, for the Appellant. 

Babu Basdeo Lal, for the Respondent. 

JUDGMENT.—.The appellant alleges that 
Mahadeo holds under a kabultat which he 
‘executed in appellant’s favour after the 
‘ejectment of his brother, Sital, by the appel- 
lant in 1906. Mahadeo did not go in the 
‘witness-box nor did the other side examine 
him as to this kabuliat, and the only evi- 
dence whatsoever we possess is the patwar?’s 
statement who says he guided Mahadeo’s 
hand in making the signature. The Assist- 
ant Collector should certainly have examin- 
‘ed Mahadeo on this point. However, there 
15 a finding of fact by the Commissioner 
that the sole collection of rent by the appel- 
lant from Mahadeo has not been proved. I 
have examined the evidence, and there is 
certainly evidence in support of this finding. 
This being so, under section 126 the appel- 
lant alone is not--entitled to issue the 
notice of ejectment. The special contract 
mentioned in clause (3) of section 126 is a 
special contract between the co-sharers and 
not a contract: between landlord and 
tenant. i 

Appeal dismissed with costs. 

Appeal dismissed. 
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GHULAM JILANI KHAN V. IMDAD ALT. 


PUNJAB CHIEF COURT. 
First Civit Appgan No. 983 or 1911. 
May 21, 1915. 
Present: — Mr. Justice Chevis and 
_ Mr. Justice Shadi Lal. 
GHULAM JILANI KHAN—PharnritF— 
APPELLANT 
VETSUS 

IMDAD ALI AND otaers—DEFENDANTS— 


| RESPONDENTS. 

Custom — Succession——Self-acquired property —Move- 
able property acquired with income of ancestral pro- 
perty,- nature of—Daughter—Collaterals—Burden of 
proof. 
= Under the Customary Law moveable property’ 
even if acquired with the ingome of the ancestral 
property, is regarded as self-acquired property. [p. 
215, col. 2; p. 216, col. 1 ] 

In matters-of succession to self-acquired immove- 
able property a daughter is ordinarily preferred to 
& collateral and the onus is on the latter to estab- 
lish his right of succession. [p. 216, col. !.] 

Nidhu v. Ram Singh, | Ind. Cus: 457; 25 P, W. R, 
1909; 2 P. R. 1909, followed 

A person who rests his title upon a novel custom, 
must prove it by clear and cogent evidence and must 
satisfy the Court that the custom has been generally 


recognized and followed by the community. [p. 216, 
col. 2.) . 


First appeal from the decree of the District 
Judge, Hoshiarpur, dated the 2€th April 1911. 

Mr. Ghulam Rasul, for the Appellant. 

Bakhshi Tek Chand, for the Respondents. 


JUDGMENT. — The suit, which has led to 
this appeal, was instituted by one Ghulam 
Jilani Khan for the recovery of certain move- 
ables and Government pro-notes, on the 
allegation that the property belonged to his 
deceased brother Niamat Ali Khan and that 
on the death of the latter’s widow the plaint- 
iff was entitled by custom to inherit it. The 
claim was resisted by the son-in-law and the 
daughters of Niamat Ali Khan on various 
grounds, but it is unnecessary to deal with all 
‘the pleas raised by them because we are clear- 
ly of opinion that the suit must fail, on the 
simple ground that the brother cannot suc- 
ceed to the property in dispute in the presence 
‘of the daughters. 


The deceased Niamat Ali Khan was a 
Rajput of Garhshankar in the Hoshiarpur Dis- 
trict and there is no doubtthat he: was govern- 

‘ed by the ordinary agricultural custom 
“in matters of succession. - Now it is manifest 
that the moveable property and the pro-notes, 
even if they were acquired with the income 
. pf the ancestra] property, must be regarded 
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as the self-acquired property of Niamat Ali 
Khan. This is an elementary proposition of 
the Customary: Law and does not require 
authorities in support of it. 

The question then arises whether among 
the Rajputs of Garhshankar, a brother has 
got the right to inherit the self-acquired move- 
able property to the exclusion of the daugh- 
ters. In regard to self-acquired immoveable 
property, if has been decided in several judg- 
ments of this Court that a daughter is ordi- 
narily preferred toa collateral and the onus is 
onthe latter to establish his right of succession 
vide, inter alia, Rattigan’s Digest of Custom- 
ary Law, para. 23°(2), and Nedhu v. Ram 
Singh (1).] And the onus obviously becomes 
very heavy when the dispute is with respect to 
succession to acquired moveable property. 
Now we are not aware of any decision, and 
certainly none has been cited before us, which 
in the matter of succession to property of the 
above description prefers a brother to a 
daughter. Upon the present record there is 
not a single document which supports the 
contention of the plaintiff and paragraph 45 of 
the riwaj-t-am of 1884, which states that a 
daughter does not ordinarily succeed to her 
father’s property, has apparently no applica- 
tion to moveable property. It is, however, 
significant that in paragraph 41 in answer to 
the question whether there is any distinction 


between moveable and immoveable property in 


regard to the widow’s power of alienation it 
is-laid down in distinct terms that a widow 
can alienate moveable property. 


If the widow can transfer moveable pro- 
perty to her daughter, we cannot under- 
stand why the latter should not inherit it on 
her death. 

The learned District J acs appointed a 
Commissioner to make an enquiry into the 
custom and itappears that the plaintiffadduced 
some oral evidence to shew that daughters 
in certain instances did not get the property 
of their fathers. But as pointed out by the 
Commissioner the property involved was in 
each case of a small value and the daughters 
did not, therefore, consider it worth their while 
to assert their rights against the reversioners. 
‘hese instances have been examined at 
length by the learned District Judge and his 
conclusion is that they do not establish the 


(1) 1 Ind. Cas, 457; 2 P. R. 1909; 25 P. W, R. 1909, 


custom set up by the plaintiff. It seems 
to us that a person, who rests his title upon 
a novel custom of this kind, must prove it by 
clear and cogent evidence and must satisfy 
the Court that the custom has been generally 
recognized and followed by the community. 
Evidence of this character the plaintiff has 
entirely failed to produce, and we are unable 
to sustain the unusual custom relied upon by 
him upon the unsatisfactory material upon the 
present case, 

The learned Counsel for the appellant, find- 
ing that he was unable successfully to impeach 
the decision of the District Judge against his 
client, has asked us to order a further enquiry 
into the custom. But we see no reason to 
acceda to this request. It is to be observed 
that the case remained pending in the origi- 
nal Court for more than three years and that 
every opportunity was afforded to the plaintiff 
to substantiate his claim. We do not, therefore, 
think any useful purpose would be served by 
further prolonging this unnecessary litigation. 

Accordingly we are unhesitatingly of opi- 
nion that the plaintiff on whom the onus lay 
has entirely failed to establish his right to 
the property in dispute and that his suit must 
be dismissed zn limine. Upon this finding it 
becomes unnecessary to pronounce our deci- 
sion on other matters in controversy between 
the parties, which would obviously be an 
obiter dictum. We, therefore, affirm the 
decree of the lower Court and dismiss the 
appeal with costs. 


Appeal dismissed. 


Speer ret TS 


MADRAS HIGH COURT. 
Cryin APPEALS Nos. 31, 33, 65 AND 66 
oF 1909. 

August 10, 1914. 

Present: —Sir John Wallis, Officiating Chief 
Justice and Mr. Justice Kumaraswami Sastri. 
A. R. R. M. V. ARUNACHELLAM 
CHETTI AND OTHERS —DEFENDANTS — 
APPELLANTS 
VETSUS 
VENKATA CHELAPATHI GURU. 
SWAMIGAL - PLaintirf-—RESPONDENT. 


Adverse possession—-Mutt property—Guru and dis- 
eyple—Patharakudi Mutt— History and succession of 
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the mutt- Custom—Joint management by community, 


if can be acquired, 


The villages in suit were granted to tho plaintiff's 


- predecossors-in-office and were managed and enjoyed 


by them fora lengthy period subject to the-trusts 
of the endowment. The defendants, the Nattukottat 
Chetties, were supplementing theincome derived from 
the endowments and coming to the assistance of the 
plaintiff as their religious superior and it appeared 
from the inam register Lhat the Chetties were manag- 
ing the affairs of the mutt and the villages through 
managers or trustees clected by the Chetti community: 

Held, (Per Wallis, Offg C. J.,) that the defendants 
Chetties failed to show that they had acquired the 
right of joint management with the plaintiff, though 
the management had in recent times been , left 
largely in the hands of individual Chetties who 
were not shown to have been appointed in any 
particular way. [p. 222, col. 1.] 


Held, also, that the part taken by the Chetties ° 


could not be held as adverse to the plaintiff. [p. 221 
col, 1.] 

Held, further, that the Chetties could not be allowed 
to press their assistance on their religious head and 
on the strength of that assistance turn round and 


‘say that they had ousted him from the management 


of the institution by adverse possession and that they 
only were entitled to manage in trust for the plaintiff 
asthe sole beneficiary during his life-time of the 
entire income of the villages subject to the main- 
tenance of the institution. [p. 222, col. 2.] 
Quere.—Whether the right of joint management 
by prescription against the holders of an office can 
be acquired by a community? [p. 219, col. 2.] 
` -Per Kumarasami Sastri, Ji—From the history of 
the Patharakudi Muti the head of the mutt has a 
prima facie right to possession unless it can be shown 
that he has either parted with his rights or that 
adverse rights have been acquired by third parties. 
[p. 225, col. 2.] 


The usual practice in mutts is for the matatht- 
mathi or the head of the mutt for the time being 
to appoint his successor. [p. 225, col. 2.] 


Where one has failed to be nominated in the 


Patharakudi Mutt, the appointment is made by the’ 


Brahmins and the Chetties in co-operation, the 
Brahmins selecting a suitable person and the Chetty 
community approving of the choice and requesting 
the Brahmins to do the needfalin the matter of pre- 
paring the selected candidate for the office, [p. 226, 
‘col. 1. 


In dealing with the question of adverse possession 
the relationship between the parties has to be 


-borne in mind. Where the Chetties were interested 


in the affairs of the mutt and were allowed to 
manage the properties by the head of the mutt, there 


. is no reason to presume that such management was 
‘adverse to the Guru, [p 227, col. 1.] 


Where properties are dedicated to an idol, the office 
of Dharmakartha may be acquired by adverse posses- 
sion, but where properties are given to the head of 
a muti aad vest in him absolutely, subject to the 
application of the income to certain purposes, the 
person who manages the property on behalf of tho 


mutt prima facie manages it also on behalf of the 
Gurukkal who is the sole person entitled to the 
properties. [p. 229, col. 2.) 

Mere length of time of management on behalf. of 
another would not deprive the owner of tho property 
of his power fo pub an end tothe management and 
assume the same himself. [p. 280, col. L.! 

The mere fact that like many persons of his class 
the plaintiff chose to lead a life of indolence without 
tronbling himself about the management of the mutt 
properties, which he found in capable hands at the 
time he succeeded to the office, will not prevent him 
from resuming the management though he might he 
bound by the acts of the Chetties duriug the period 
of their management. [p. 230, col. 2.] 


The acts of management, such as leasing properties, 
paying taxes, etc., are only incidental to the manage- 
ment of the properties apd unless a manager 
assumes the management hestilely to an owner they 
do not help him to acquire adverse possession, [p. 
231, col. 1.] 


Appeals against the decrees of the Court 
of the Subordinate Judge of Madura East, 


in Original Suits Nos. 51 and 50 of 
1906, respectively. 
FACTS.— Original Suit No. 51 of 1906 


was instituted by one Venkatachalapathi 
Guruswamigal, claiming to be the matathd- 
pathi of Patharakudi Mutt, for gétting a 
declaration that the defendants who are some 
of the Nattukottai Chetties have no right to 
the village of Patharakudiand for a declara- 
tion that the plaintiff as head of the said 
mutt is entitled to the possession of the said 
village and to receive the income of the same 
from the hands of the Receiver, who was 
appointed by the Head Assistant Magistrate 
of the Ramnad Division in certain procead- 
ings between these parties under section 145 
of the Code of Criminal Procedure. Original 
Suit No. 50 of 1906 was a suit by the 
same. plaintiff for recovery of possession 
of certain villages attached to the said mutt 
from one Ramanatha Chettiar, who claimed 
to hold it as the lessee from the defendants 
in Original Suit No. 51 of 1906. The 
plaintiff's case in both the suits was that the 
mutt was an ancient one, that the villages in 
question were endowed tothe said mutt by 
Soundara Pandyan Raja, one of the Pandyan 
kings, that they had been enjoyed by the 
successive matathipathis of the mutt til] 
1863, when the then incumbent Senathi- 
pathi Garuswami died without appointing 
a successor, that the Nattukotai Chetties, 
as the sekyas of the said Patharaknudi 
athinam and in accordance with the right 
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of the mahajanam of Patharakudi to elect 
a successor in case the predecessor died 
withont nominating a successor, elected the 
plaintiff as matathipath:. The plaintiff there- 
upon assumed charge of the mutt and its 
properties. Someof therich and influential 
Nattukottai Chetties offered to assist the 
plaintiff who was young and the plaintiff 
allowed them to manage the same as his 
agents. In course of time the Chetties 
began to assert rights to the said mutt and 
the property and thereupon the plaintiff 
dismissed them from their position as 
agents and claimed possession of the proper- 
ties referred to in Original Suit No. 50 and a 
declaration regarding the Patharakudi village 
in Original Suit No. 51. The defendants’ 
contention was that there was no mutt in 
existence, that the plaintiff was not the 
matathipath: but a mere servant removable 
at pleasure, that the whole body of Nattu- 
kottai Chetties had the right to manage, 
and that for the sake of convenience eight 
families were entrusted with the manage- 
ment and that the seniormost in the said 
e:ght families would manage the same. The 
Subordinate Judge of Madura found that 
the Patharakudi Mult was and has been an 
ancient and religious mutt presided over by 
a Brahmin of the Veeliya caste of Pathara- 
kudi who was the spiritual head of the 
Nattukottai Chetties, that the institution 
was not an institution of the Chetties as 
alleged by the defendants and that the 
Chetties had interfered with the endowment 
and assumed the position of managers. It was 
also found that after Senathipathi 
swamigal’s death, at a time when there was 
no Garu at all, such interference was acqui- 
esced in by the plaintiff even after his 
appointment. There was no continuity, no 
fixed order or turn but some Chetti or other 
was in management and supervision. In 
the result he found that the whole body 
of - Klayathukudi Chetti community had 
acquired a joint right to manage along with 
the defendants and granted a decree in accor- 
dance with the said findings. The plaintiff 
preferred an appeal for getting gole 
possession and control while the defendants 
preferred appeals for their retention and 
management of the mutt and ifs properties 
absolutely. 

Messrs. T. R. Ramachandra Iyer and G. S. 


Guru- 


~ 


“be ascribed to it. 


Ramachandra Iyer, for the Appellants.—The 
management of the Chetties is said to be on 
behalf of the institution. When once it is 
conceded that there is an institution’ and 
that the management of the Chetties is on 
behalf of the institution it cannot be 
adverse to the institution. The institution 
is amuit which has been represented for 
worldly affairs by the matathipathi. Compare 
the position of the matathipath? described in 
Vidyapuria Tirtha Swami v. Vidyanidht 
Tirtha Swami (1). The mutt and the 
matlathipathi cannot be severable. The 
management on behalf of the mutt is 
only the management on behalf of the 
mutathipatht who represents the mutt. There- 
fore, there can be no adverse possession 
because the adverse possession suggested is 
one acquired by the whole body of Elayathnu- 
kudi Chetties. A wrong cannot be imputed 
to a community and on the principle that 
there can be no adverse possession of a 
constructive possession, it cannot be pre- 
sumed that the whole community was in 
possession adversely of the properties in 
question. Before the possession can be 
called adverse it must be actual. An actual 
possession by a whole body of Elayathukudi 
Chetties is impossible in the nature of things. 
Therefore the community cannot acquire a 
right by adverse possession. 

The Chetties have not taken possession 
and management at a time when there 
was no trustee. Taking into consideration 
the fact that the Chetties were the disciples 
of the mutt it follows that their posses- 
sion is not adverse, and a legal origin can 
When the plaintiff was 
appointed, he was very young and he only 
allowed the rich and influential Nattukottai 
Chetties to continue in management as be- 
fore. Wherever itis possible to refer the 
possession to a lawful origin adverse posses- 
sion ought not to be presumed. Lastly, in this 
case there is ample evidence to show that 
the plaintiff was exercising individual acts 
of supervision and management and, therefore, 
it cannot be presumed that there was a 
continuous adverse holding by the Chetties, 
The finding of the Subordinate Judge is also 
to the effect that there was no continuity 
of possession of the Chetties, but that 
some Chetti or other, not necessarily of the 

(1) 14 M. L J. 108; 27 M. 435, 
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eight families, was managing and supervising. 
Such possession and management cannot 
be continued and the plaintifi’s right has 
not, therefore, become barred by the Law of 
Limitation. 

Messrs. S. Srinivasa Iyengar and A. Krish- 
nasame Iyer, for the Respondent.—There 
was no institution at all, The Gurukkal is 
only the pujar: for a fixed pay. He was only 
given a monthly allowance. The mutt and 
the property belonging to the Elayathukudi 
Chetti community is therefore caste property. 
There are numerous cases where the infringe- 
ments of the rights of the caste property 
“have been recognised by Courts of Law. 
See Darmasivachariar’s Mutt of Beri Chetti 
caste. At any rate from 1863 onwards the 
plaintiff was in the management and he was 
merely attending to his puja. The com- 
munity has acquired by adverse possession 
the whole right of management. The ma- 
nagement by some Chetti or other is from time 
immemorial, and it has always been with the 
‘Chetti or Chetties belonging to the Elayathu- 
kudi community. There is continuity in it 
and it is not correct to say that a community 
cannot acquire by adverse possession. Some 
representative or other of the community 
being in possession and management, it must 
be admitted to be the possession and ma- 
nagement of the whole body of Elayathukndi 
Chetties; and they’ were virtually in conti- 
nuous possession and management. The 
term mutt’? has been much misunderstood. 
It means only a house or place of residence 
and, therefore, from the use of the term ‘mutt’ 
in Government records it cannot be inferred 
that the Patharakudi Mutt 1s a religious 
institution having rights and obligations, and 
the evidence in the case would warrant 
only the conclusion that itis the property 
belonging to the Elayathukudi Chetti com- 
munity. 


JUDGMENT. 


_ Warris, Orre. O. J.—These are cross- 
appeals from the decrees of the Subordinate 
Judge of Madura in two suits, Original Suits 
Nos. 50 and 51 of 1906, in one .of which the 
plaintiff, who styles himself the matathipatht, 
and is described by his opponents as the 
Gurukkal or priest of the Patharakudi Mutt, 
seeks to recover possession of two villages 
belonging to the mutt from the defendant in 
possession, while in the other, Original Suit 


No. 51 of 1906, he seeks for a declaration of 
his right to the possession and management of 
the mutt properties against the defendants, 
who are Nattukottai Chetties and deny the 
plaintiffs right to the management and 
enjoyment of the endowment. Their case 
is that the charity has been under the 
management of their predecessors as here- 
ditary trustees or hukdars, that the right of 
management from time immemorial had been 
in the Chetties, who had entrusted the actual 
management to eight families, who again 
left the routine management to the senior 
members of these families, who served in 
rotation two each - year. The Subordinate 
Judge has held that the defendants have 
failed to show that the actual management 
was vested in these families as alleged in 
the plaint and has held that the plaintiff’s 
predecessors were entitled to the management 
and enjoyment of the suit properties, but 
that the Chetti community have acquired by 
prescription a joint right of management 
with the plaintiff on trust for the objects of 
the charity and as to any surplus income on 


‘trust for the plaintiff. These findings are 


not in accordance with the case of either 
party and both have appealed against it. 

While I am not prepared to say that a 
community, such as the Nattukottai Chet- 
ties, could not acquire such a right of 
joint management by prescription against 
the holders of the plaintiff’s office, on a 
careful consideration of the evidence, I have 
come to the conclusion that they have 
failed to proveit, and that the plaintiff’s 
appeal in this respect must be allowed and on 
the other hand the defendants’ cross-appeal 
against the decree must be dismissed. 


The Subordinate Judge has found on 
the documentary evidence that the snit 
villages were granted to the plaintiffs 
predecessors and were managed and en- 
joyed by them fora lengthy period sub- 
ject to the trusts of the endowment, 
and there are no substantial grounds for 
questioning that finding. The accounts of 
the beginning of the last century, which have 
been produced in evidence and abont the 
authenticity of which there is no question, 
show this conclusively. In these accounts 
there is no mention of the Chetties at all, 
except that in certain documents of 1809 
the head of the mutt is styled Nagara 
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» Guruk kal. 
of the Nagara Chetties. The Gurnukkal of 
this mutt has apparently always been the 
Guru of the Chetties who may possibly 
have obtained this endowment for him, but 
this does not show that the suit villages 
were under their management. Among the 


documents filed for the plaintiff are regis- . 


tered mahzars, Exhibit W, ete., executed at 
the request of the then holder to attest his 
title to and enjoyment of the suit villages 
ou the ground that the title-deeds had been 
destroyed by fire. Exhibits P series show 
that the villages were classified in the 
Board of Revenue accounts as perpetual 
endowments granted to defray the charges 
of the Patharakudi Gurukkal. There is 
absolutely nothing to support the defendants’ 
case until we come to Exhibits XXXIX and 
XXXIX (a) and XXXIX (b) of the year 
1882. Exhibits XXXIX and XXXIX (a) 
are petitions addressed by the zemendar of 
Sivaganga, in whose zemendarz the villages 
are situated, and by the Nattukottai Chetties 
respectively to the Collector of Madura, 
praying that certain officers who had been 
appointed apparently under Regulation VII 
of 1517 to inquire into the affairs of certain 
religious institutions and call for accounts 
should be withdrawn, as the endowments in 
question had been created for and were: in 
the management of the Nattukottai Chetties 
who had been in the habit of paying the 
Government quit-rent on them. Among the 
institutions mentioned is the “Patharakudi 
Matam, which is the gurustanam of the said 
Chefties,” that is, the seat of their religious 
teacher. A statement of this sort, made 
bebind the back of the Guru with a view 
of inducing the public authorities to 
abstain from interference with the manage- 
ment of the endowment, is not entitled to 
any weight as evidence that the Chetties 
were exercising any right of management 
adverse to the Gurnkkal. No doubt as 
stated in these documents and proved in 
evidence, they were supplementing the 
income derived from the endowments and 
- coming to his assistance as their religious 
superior, but such action cannot properly 
be construed as adverse to him. Exhibits A 
and Al are receipts for payments in connec- 
tion with the institution and purport to be 
made cn behalf of the Gurnkk 1. Nor is 
there anything in Exhibits D series, which 


This apparently means Gurnukkal ` 


` grantee. 


are receipts for the poruppu or quit-rent 
payable by the institution, to suggest they- 
were not made on behalf of the Gurukkal, 
though it may well be that, as stated in 
Exhibits XXXIX and XXXIX (a), it was 
the Chetties who paid the quit-rent. 

We come next to the proceedings of the 
Inam Commissioner in 1864. The Gurukkal 
had died in 1868, and there was a vacancy 
in the office until 1867. In the Inam Regis- 
ter the Gurukkal is entered as the original 
The earlier accounts, which have 
been exhibited in this case, are among the 
documents referred to as evidence of this, 
The object ofthe institution is said to be 
the efficient maintenance of the matam pre- 
sided over by the priest of the Nattukottai 
Chetties, including the feeding of Brahmins, 
worship of the Swami, and maintenance of 
the dignity of the priest or Guru. It is 
further stated that the Chetties who are 
very rich spend large sums on these objects, 
The priest had died fifteen months before, 
and the Chetties were contemplating elect- 
ing anew one. ‘It appears that when the 
priest was alive some of the principal 
Chetties, whose names are given in column. 
16, were managing the affairs of the matam 
and of the villages attached to it. The 
managers or trustees are elected by the 
Chetti community itself.” This column 16 
is headed “Particulars regarding present ; 
owner” and under the sub-heading “Name 
and age” eight Chetties are entered in the 
column as Patharakudi Matam Trustees”, 
The inam title-deeds were made: out to the 
“Manager for the time being of the Pathara- 
kudi Mutt,’ and Exhibit R and Exhibits 
XXXII series show that they were handed 
over to the aforesaid Chetties. There was 
no Gurukkalat the time, and not much 
weight can be attached to the assertion of 
the Chetties made behind is back that they 
were entitled to the management, especially 
in view of the fact that the election of the 
trustees by the Chetti community as 
alleged by them has not been proved. It is 
not even alleged in the written statement, 
where the case set up is thatthe general 
management had been delegated to eight 
families the heads of which discharged it 
two a timein rotation. This the defendants 
have also failed to prove, and all that is 
shown is that the management bas in recent 
times been left largely in the hands of 


Vol, XXXUT} INDIAN CASES. 921 


ARUNACHELLAM CHETTI V, VENKATA CHELAPATHI GURUSWAMIGAL. 


the plaintiff knew of the large part in the 
management taken by individual Chetties, 
it must be shown clearly that it was 
adverse to him; and this, in my opinion, 
should be very clearly made out where the 
relation between the parties was that of 
religious teacher and adherents, and for 
some time after the plaintiff’s succession the 
facts proved admit of the interpretation’ that 
they were acting.as de facto guardians of the 
minor. In view of the intimate and conf- 
dential relations of the parties, the Courts, I 


individual Chetties who are not’ shown to, 
‘have ‘been appointed in any particular way. 
.IĪn this state of the evidence I agree 
‘-entirely with the finding of the Subordinate 
Judge that the defendants have failed to 
“show that they had acquired the right of 
management when the present plaintiff, then 
_a@ boy, was appointed as Gurukkal in 1867. 
“The next question is, have they ‘acquired it 
_ since. The vacancy in the office is alleged 
‘by the plaintiff to have been due to the fact 
` that the last-holder had failed to` nominate 


a successor. Be this as it may, about 1857 
the plaintiff, then a mere boy, was appointed 
“to the office, though the authenticity of 
_ Exhibit XXX, the agreement 
father alleged by the Chetties, is not proved 
“and it cannot be acted on. Certain Chetties 
as appears from the inam documémts were 
in management during the vazancy, and 
having regard to the youth and inexperience 
_of the plaintiff, it was only natural that they 
should continue in management after his 
appointment. Nor would there be anything 
‘unnatural if the plaintiff left the -manage- 
ment intheir hands when he grew older, 
considering the relations between them, as 
he was their religious priest and teacher 
and they accepted his ministrations and 
generously supported the institution. As 
“already stated, the Subordinate Judge has 
found, and the evidence bears him vat, that 
after the plaintiffs appointment the manage- 
ment was left very largely in the hands of 
individual Ch-tties, who are not shown to 
have been appointed in any particular way, 
but are: treated by him as representing the 
Chetti caste as a whole, and he has come to 
the conclusion that through them the caste 
acquired by prescription against the plaint- 
iff the right of managing the endowment, 
though asthe plaintiff was not altogether 
excluded he finds that the right of manage- 
ment acquired by the caste was not exclusive 
of the plaintiff, and that the plaintiff is 
entitled to manage jointly with the caste. 
It is not easy to imagine what sort of joint 
management there could be by the Guru 
and the whole Chetti caste, but it is not 
necessary to go into this, asin my opinion 
the large part in the management taken by 
certain influential and energetic Chetties is 
not shown to haye been adverse to the 
plaintif. It isnot’ enough to show that 


with his. 


think, should require adverse possession to 
the knowledge of the plaintiff to be very 
clearly made out, and I think that in this 
respect the defendants have failed to 
discharge the burden which lies upon them. ` 

The Subordinate Judge has relied on the 
fact that the Chetties with the surplus funds 
of the endowments and funds raised by 
themselves erected a new agraharm, or set of 
residences for Brahmins and anew matam 
which he finds was intended fora lodging 
house for the Chetties. He also finds that 
the plaintiff concurred and acquiesced in 
what they did and took part in the opening - 
ceremony of the new buildings. He also 
finds that the houses in the agraharm or 
Brahmins’ quarters were leb out to the 
kinsmen of the plaintiff at a nominal rent 
of 2 annas, and thaf they executed rent- 
deeds in favour of eight Chetties who are 
described as hukdars of the mutt and acting 
on its behalf. This is perhaps the strongest 
piece of evidence relied on for the plaintiff, 
It relates merely to buildings which had 
been erected at the cost of the Chetties and 
were let at a nominal rent to the plaintiff’s 
relations. It is not perhaps surprising that 
the’ plaintiff should have refrained from : 
raising any objection to the termsif he was 
acquainted with them, but if would be too 
much in my opinion to infer that he re- 
cognized their adverse rights of managing 
the whole institution. Itis very significant 
that the defendants cannot show that, prior 
to the present litigation, pattas and muchili- 
kas in respect of the village lands were 
exchanged between the Aukdars and the 
ryots. That would indeed have been a very 
significant fact in support of their claim. It 
was, however, the conduct of the Chetties 
in getting such agreements from the ryots 
in 1890, Exhibits II aud IIT, that led to the’ 


222 


INDIAN CASES. 


[1916 


ARUNACHELLAM GHBITI V. VENKATA CHELAPATHI GURUS WAMIGALS 


present litigation. The facts that the pay- 
ment of poruppu and local cess was left to 
them and that notices in respect of these 
matters, styled gattas in the judgment, were 
sent to them by the . Collector, Exhibits 
XXXV series and XXXVI series, only show 
that they took these liabilities on their own 
shoulders. The cadjan documents referred 
to in paragraph 84 of the Subordinate 
Judge’s judgment are, as he points out in 
paragraph 33, open to considerable suspicion. 
Though they show that the general manage- 
ment and expenditure was left in the hands 
of the Chetties, they do not, as the Sub- 
ordinate Judge points out, show that they 
ever exercised any control over the plaintiff’s 
expenditure, or failed to honour his orders 
to pay. In these circumstances it is not 
easy to see how the acts can be considered 
adverse. 

The Subordinate Judge has come to the 
conclusion that the acts of the Chetties must 
be considered to have been done on behalf 
of the caste as a whole and adversely to the 
‘plaintiff's right of exclusive management. 

The evidence appears to me to lend itself 
“as readily to the view that the acts done 
by these individual Chetties were done on 
behalf of the plaintiff, The Subordinate 
Judge has not taken the view contended 
for by either side, but has come to the con- 
clusion that the Chetties acquired a right 
of managing jointly with the plaintiff. I 
do not say such a right of joint manage- 
ment could rot be acquired, but I should 
certainly expect evidence of incidents of 
jomt management and it cannot be based 
upon the ground that, though the Chetties 
actually managed, there is no evidence that 
_the plaintiff was excluded from the manage- 
ment. I find no evidence of such joint 
management or of the manner in which it 
was to be enjoyed. The Subordinate Judge 
relies on Exhibit XXXIII (a),a suit as to 
the ownership of certain lands in one of the 
suit villages, in which the Gurukkal was 
impleaded as the Sth defendant, but did not 
appear. Defendants Nos. 2, 4, 6 and 9 
pleaded that the Gurukkal and certain other 
Chetties including the 9th defendant were 
trustees,and the 7th issue dealt with this, 
but the judgment as to this issue merely 
says: ‘There is some: evidence that the 
9th defendant and a few others looked after 
the affairs of the matam.” An unproved 


allegation made by the 9th.and other defend- 


“ants in a suit in which the Gurukkal did 


not enter appearance is, in my opinion, quite 
worthless as evidence of joint manage- 
ment, though some evidence that the 
management of the Chetties was not adverse 
to him. I think the choice is between hold- 
ing that plaintiff never lost his right of 
management and holding that the caste ac- 
quired it. As I have already said, having 
regard to the nature of the relation existing 
between the plaintiff and the caste, I am 
not prepared to make any presumption in 
favour of the defendants, but think that 
they should prove their case clearly and 
that it is not open to them to make out their 
title by relying on acts of an ambiguous 
nature. The Chetties cannot be allowed 
to press their assistance on their religious 
head and then on the strength of that 
assistance turn round and say they have 
ousted “him from the management of his 
institution by adverse possession. The weak- 
ness of the case as to the Chetties’ manage- 
ment appears further from the finding of 
the Subordinate Judge that, thongh the 
caste is entitled to joint management with 
the plaintiff, they are only entitled to manage 
in trust for the plaintiff, whom he finds to 
be the sole beneficiary during his life- 
time of the entire income of the villages 
subject only to the maintenance of the ina- 
stitution, 7. e. ‘maintenance of poojah and 
of himself according to his dignity and the 
feeding of Brahmins as appurtenant to the 
institution according to the usage and scale 
of the institution” (paragraph 66), The 
fact thus found by the Subordinate Judge 
makes it exceedingly unlikely that the 
Chetties should have acquired a mere right 
of management for the benefit of the 
plaintiff. What they claimed was full con- 
trol over the endowmentandits funds. Both 
parties have appealed from the judgment 
in each suit. The appeals by the Chetties, 
Appeals Nos. 31 and 33 of 1909, are 
dismissed with costs. The plaintiff’s appeals, 
Appeals Nos. 65 and 66 of 1909, are 
allowed with costs throughout and the 
decree in Original Suit No. 51 of 1906 . 
will be modified by declaring that the 
plaintiff is solely entitled to possession. 
In Original Suit No. 50 of 1806 the 
plaintiff is entitled to a decree for 
possession. As to mesne profits I concur. 
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with the judgment of my learned brother. 


Kumaraswamit Sastri, J.—These appeals 
relate to the villages attached to the 
Patharakudi Muté in the Madura District. 
The appellant, Venkatachelapathi Guru- 
swamigal, filed Original Suit No. 51 of 
1906 for a daclaration that he as the head of 
the mutt was. entitled to the possession of 
the village of Patharakudi and to receive the 
from the Receiver, and Original 
Suit No. 50 of 1906 for a declaration of 
his right and for possession of the villages 
‘of Varivayal with its hamlets and Nagavayal 
and mesne profits. The plaintiff’s case is 
that he is the head of the Patharakudi 
Mutt, that the villages in question were 
granted to the then head of the mutt by 
the Pandiyan Kings in the 16th century, 
that the defendants were managing the pro- 
perties with his permission, that,as they 
were trying to assert exclusive title, he 
terminated-their power of management, that, 
In consequence of disputes between the 
parties, the village of Patharakudi was 
ordered to be attached by the Head Assistant 
Magistrate of Ramnad until the rights of the 
parties were adjudged in a Civil Court, 
that the lease of Varivayal and its hamlets 
and Nagavayal by the-Chetties in favour of 
the defendants in Original Suit No. 50 of 
1906 is not valid and was not authorised 
by him and that he is consequently entitled 
to the possession of the villages. The defend- 
ants deny that there was any such mutt 
known as the Patharakudi Muti, of which the 
plaintiff was the head, and state that the 
Chetti community founded the charity at 
Patharakudi, the objects of which were to 
provide for the worship of the god Palam- 
pathy Nathar, the maintenance of the priest 
and the feeding of poor Brahmins, aud that 
the plaintiff was only a person appointed 
by them to minister to their spiritual wants, 
that he was receiving an allowance from the 
Chetti community and that, beyond receiv- 
ing the allowance, he had no rights to the 
properties. The defendants claim to ke the 
trustees of the plaint charity and entitled to 
possession as such trustees. The Subordinate 
Judge held that the plaintiff was the head 
ofthe Patharakudi Mutt, that the villages 
claimed were part of the endowments of the 
mutt, that some of the Chetties, as represent- 
ing the Chetti community, assumed posses- 


sion and management of the villages and 
Were managing the properties and utilising 
the income for purposes of the mutt and the 
maintenance of the plaintiff and that the 
plaintiff acquiesced in the management of 
the Chetties from the time they assumed the 
management. He was further of opinion 
that the management of the Chetties was 
not in pursuance of any adverse right, that 
the defendants had no right as managers or 
trustees in their own right, either by virtue 
of the original constitution or of any special 
custom or valid scheme for “management, 
to the possession of the prpperty and to the 
enjoyment of the income and that the plaint- 
iff was neither a servant nor an officer 
under their orders, He held that the Chetti 
community as a whole had the right of 
management and was entitled to the posses- 
sion of the villages and to administer them 


- as such managers and that the plaintiff's 


right was only to the surplus income as the 
sole beneficiary and to an accouut of the 
income of the properties from the Chetties. 
In the result he passed a decree declaring 
that the plaintiff, as Gurnkkal and head of 
the Patharakudi Mutt, was entitled to joint 
trusteeship and management with the 
Yelayathakudi Nagara Chetties, that he was 
entitled as Gurukkal to the entire beneficial 
enjoyment of the income during his life- 
time and continuance in office as such and 
that he was not entitled to sole possession 
as claimed by him. Both parties appeal 
against the decree, the plaintiff cortending 
that he ought to have been granted a decree 
for possession and the defendants contending 
that the plaintiff was a mere servant of the 
Chetties and was not entitled to any of the 
declarations made by the Subordinate Judge. 

The main questions arising for determina- 
tion in these appeals are: 


(1) Whether there was an institution 
called Patharakudi Mutt to which the 
villages claimed in the plaint by the plaint- 
iff were granted as endowments; 


(2) Whether the plaintiff is the head of 


the muttor isa mere servant of the defend- 
ants; and 


(3) Whether the defendants have acquired 
any and what interest in the management 
of the trust, assuming that the frst two 
points are found in the plaintiff’s fayour. 
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The case for the plaintiff is that the mutt 
was endowed by Soundara Pandyan Raja, 
one of the Pandyan Kings, who ruled in the 
16th century and who granted the villages of 
Patharakudi, Nagavayal, Varivayal and 
Kulamangalam for the support of the muti. 
There can be little doubt from the document- 
ary evidence that such a grant was made. 
Exhibit W, dated 5th August 1809, is a 
mahzarnamah by Subramania Gurukkal, the 
then head of the mutt, to the elderly persons 
of the village. It recites that Patharakud1 
village was in the enjoyment of the Garukkal 
and his ancestors fora long time, that the 
documents were destroyed by fire and that he 
desired to have an entry made in the register 
to that effect. It requests the elders to bear 
witness to the truth of these allegations and 
it is attested by certain elders in token of 
its truth. Exhibits WI, W2 and W3 are 
similar applications in respect of other vil- 
lages attached to the mutt and they were 
registered by proper authorities. On 31st 
December 1814, it appears from Exhibits P, 
Pl, P2 and P3, which are extracts from 
the register of manzams forwarded to the 
Board of Revenue on the 3rd January 1815, 
that the villages were classified as perpetual 
endowments granted to defray the charges 
of Patharakudi Gurukkal. Exhibit K, which 
ig an extract from the istimrart account 
showing the income for the year 1891-1802, 
refers to the Brahmin feeding of the Pathara- 
kudi Mutt and the villages of Patharakudi and 
Nagavayal. Exhibit L, which is dated 4th 
November 1814, refers tothe Patharakudi 
Tirnppunavasal Mudanmayar, Madapuram 
Athinam” (Tiruppunavasal Mudanmayar 
being admittedly the title assumed by 
the Gnrukkals). Exhibit M, which is an 
account produced from the records of the 
Collector of Madura for the year 1803 04, 
refers tothe Patharakudi Gurukkal’s village” 
and Exhibit N, which is an extract from 
au account in the Collector’s record, refers 
to the village which is described as 
‘Madappiram Patharakudi” and gives the 
boundaries of the village. Exhibit O is an 
extract from the tsfemrar cadjan account 
in the Collector’s office for the year 1800-01 
(but wrongly printed as 1860-61 in 
the record). lt refers to maniams and 
swathanthrams in the villages attached to 
the Sivaganga Zemindarz and among the 


maniams are mevtioned (1) “Tiruppunavasal 
Mundanmayar” Manyam. In 1868 the 
Inam Commissioner held an enquiry and 
Exhibits XXXI and XXXI (a) are 
extracts from the tnam register. In deal- 
ing with the villages of Patharakudi, 
Nagavayal, Variyanendal Surakudi, etc., 
attached to the mutt, the description of 
the nam is given as “granted for the 
support of the matam in Patharakudi 
village.” It also describes the grant as 
permanent’ and as having heen made by 
Soundara Pandyan Raja. Exhibits O and 
BB are referred to as documents showing 
the nature of the grant and the name of: 
the-original grantee is given as © Patharakudi 
Matam Subrammania Gurukkal.” The his- 
tory of the matam is given and in 
dealing with the object of the grant the 
extract states as follows:— It appears by 
the tradition that the object of the grant 
is to keep the matam; which is presided by 
the Priest of Yelayathakudi Nattukottai 
Chetties, efficiently by feeding Brahmins in. 
a chathran situated close to the matam, 
by worshipping the Swami in Palampathi 
Nathar Koil situated close to the matam 
and by maintaining the dignity of the priest 
or guru.” It refers to the affairs of the 
matam being managed by some Chetties 
and gives the names of eight managers or 
trustees who were looking after its affairs 
at the time. At the time of the enquiry, 
there was no head of the mutt as the 
previous Gurukkal had died ‘about 16 
months before and nobody had been ap- 
pointed in hia place. There can be little 
doubt from Exhibit XXXI that the in- 
stitution, to which the charities were 
attached, was a mutt presided over by a 
mutathipathy. Exhibit R is tle nam title- 
deed, dated 85rd June 1854, and it is grant- 
ed to the manager for the time being of 
the Patharakudi Matam. Exhibits B, BI and 
C, Cl are extracts fromthe register show- 
ing the result of the enquiries made in 
respect of maniums in the Sivaganga Zemin- 
dart, Mudura District, for Fasli 1223, and 
filed before the Inam Deputy Collector. 
They refer to the mantams as having been 
in the enjoyment of tke Gurukkals and to 
Thiruppunavasal Madanmayar Nagari Sub- 
ramania Gurukkal as being in possession at 
that date. The inam is described as having 
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been given to the Madapuram or mutt and 
Subramania Gurukkal is said to be in the 
enjoyment of the villages paying poruppu to 
the zemindar, 


Both the plaintiff and defendants 
admit that the villages were granted by 
the Pandiyan Kings. The case of the plaintiff 
ig that if was granted to the head 
of the mutt for the purpose of the 
upkeep of the mutt, while the case for 
the defendants is that it was really granted 
to the Chetties of Yelayathakudi but that the 
grant was in the name of the spiritual head 
owing to the fact that grants were not made 
to Sudras. There is nothing to show that 
the grant was made to anybody except 
the Gurukkal and the documents referred 
to above make it clear that it was al- 
ways treated as a grant to the Gurukkal 
and his successors in office and not to 
the Nattukottai Chetties. So far ag at least 
Southern India is concerned, grants have 
been made by kings to Sudras [vide the his- 
tory of mutts given in Giyana Sambandha Pan- 
dara Sannadhiv. Kandasamt Tambiran (2) |and 
there is no reason why the grant should not 
have been made to the Chetties if, aga matter 
of fact, they were the persons to whom the 
Pandiyan King wanted to give the property. 
The contention thatthe grant was really to 
the Chetties and not to the head of the mutt 
does not seem to have been made at any time 
before the suit, but, on the contrary, the 
documents I have referred to and the Inam 
Commissioner’s Report referred to above 
show that the Chetties in 1863 admitted 
that the grant was to Subramania Gurukkal 
and that the original grantee was Sab- 
ramania Gurukkal. 
to the Chetties they would certainly have said 
so. There can be little doubt on this part of 
the case that the Patharakudi Mutt is an in- 
stitution existing from the 16th eentury and 
that the grant of the lands now claimed was 
to the then head of the muti and his sucess: 
sors. In Exhibits P, Pl and P2 under the 
heading “Hereditary or during the natural 
life of the incumbent” the statemens is made 
that it was a perpetual endowment, and in Ex- 
hibit R, the inam title-deed, the grant is made 
to the person in management of the Patha- 
rakudi Mutt and his successors. Exhibits BBI 


(2) 10 M, 375. 
14 


If the grant was really, 


and COL also refer to the grant as hereditary 
and, so far as the records go, the grant has 
always been treated as a grant to the Guruk. 
kal and his successors. I have no hesitation 
in holding that the decision of the Subordinate 
Judge, to the effect that the plaint-mentioned 
institution was an ancient religious mutt 
presided over by a Brahmin who was alsó 
the spiritual head of the Chetties and that it 
was not merely a trust founded by the Chet- 
ties (the Gurukkal being only their servant 
with no interest in the mutt properties), is 
correct. The grant was agrant to the Guruk- 
kal for the time being and vested in bim and 
his successors the ownership of the properties, 
subject, of course, to the performance of the 
trusts which as head of the mutt they had to 
perform. From the 16th century there is no 
reference in any of the documents to the 
grant having been made to the Chetties or to 
their haying any rights of ownership in the 
villages granted. 

The head of the mutt has, therefore, prima 
facie the right to possession unless it can be 
shown that he Fas either parted with his 
rights or that adverse rights haye been ac- 
quired by third parties. 


Turning to the question of the position of 
the plaintiff, I see no reason to differ from 
the Subordinate Judge that he is the present 
head of the Patharakudi Mutt. The contention 
of the defendants that he is a mere 
servant removable at pleasure is unsup- 
ported by any documentary evidence, and 
no instance has been cited where the 
head of the mutt has been removed by the 
Chetties. The idea of treating their spiritual 
preceptor as a paid servant is so repugnant to 
the ideas, customs and manners of the 
Hindus that it would require very strong 
evidence before the contention of the defend- 
ants can be accepted. The series of docn- 
ments, waleh I have referred to above, treat 
the Gurukkal as the head of the mutt and the 
property -as descending to his suecessors. 
There can be little doubt thatthe head of the 
mutt for the time being was also the spiritual 
preceptor of the Nattukottai Chetties and 
very probably the importance of the mutt * 


was due to the fact that its head was 
a guru of a rich and influential section 
of the Hindu community who liberall 


aided the mutt with funds. As regards 
the appointment of the head of the mutt, 
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, plaintilfs_ case is that the heads of 
att are appointed by the preceding head 
andtin the absence of such an appoint- 
men by the Brahmin inhabitants ofthe Patha- 
rakndi village, who belong to the Veelza 
sub-division of Brahmins. The defendants 
tabe that the whole body ofthe Yelayathakudi 
Natukottai Chetties have been appointing 
unmarried men as Gurakkals or priests. It is 
elear from the documents, which I have 


already -referred to, that the person, 
who, -for the time being, occupied the 
position of Pathgrakudi Gurukkal, was 


treated as the ‘person to whom the znams 
were granted. The evidence as to how the 
Gurukkal was appointed is not very clear. 
The usual practice in mutisis for the matatht- 
patht or the head of the mutt for the time 
being to appoint his successor and there is no 
reason to suppose that in this mutt this 
practice was departed from. The difficulty, 
however, arises where the head ofthe mutt died 
without naming his successor. The plaintiff 
states that it was the Brahmin inhabitants 
of Patharakudi that had appointed him, 
while the Chetties state that he was appointed 
by them. The facts thatthe seven immediate 
predecessors of the plaintiff were members 
of the family of the plaintiff residing at 
Patharakudi and that Exhibits BBI and 
‘CCI refer to the members of the family 
of the guru, and that annual payments 
from the mutt are made to the Veelza 
Brahmin families at Patharakudi, lend strong 
force to the contention that the selection 
of the guru was not at the will and pleasure 
of the Chetties but that the Veelsa Brahmin 
inhabitants of Patharakudi had a voice in 
the selection. The probabilities are that 
the appointment was made by both of 
them in co-operation, the Brahmins selecting 
a suitable person and the Chetty community 
or its most influential men approving of the 
choice and requesting the Brahmins to do 
the needful in the matter of preparing the 
selected candidate for the office. It is, 
however, unnecessary to discuss the point in 
detail, as in the present case it is not 
. disputed that the plaintiff is the Patharakudi 
Gurukkal fbr the time being, whether he 
was appointed by the Chetties or whether 
he was appointed by the mahajanas of the 
Patharakudi village. The evidence in the 
sase shows beyond dispute that the plaintiff 
was appointed Gurukkal on the 25th Chitra 


Prabhava (6th' May 1867). It is not 
snggested that from that date -up to the 
date of suit any other person was the guru 
of the mutt or was receiving the emoluments 
appertaining to the office. If there was any 
defect in. the appointment of the plaintiff, 
that has been.made good by his enjoyment 
cf the office from 1857. 

The real dispute in the case is not so much 
as to the plaintiff’s right to the office, but to 
the right of the Gurukkal for the time being 
to the possession and enjoyment of the. 
properties of the mutt. The extreme con- 
tention of the defendants thatthe plaintiff 
was their mere servant has been yery 
properly rejected by the Subordinate Judge. 
There is no evidence worth the name to 
show that at the time of his appointment 
there was any curtailment of his rights and 
privilegesas head of the mutt, nor is there 
any reason to suppose that the plaintiff’s 
position was in any way different from that 
of his predecessors. I have no hesitation 
in agreeing with the Subordinate Judge that 
Exhibit XXX is a document whose genu- 
ineness is open to great doubt and that it 
cannot be acted upon. Itis proved by the 
evidence that the institution referred to in the 
plaint wasa mutt with a head or matathipathi, 
that the villages claimed in the plaint .were 
granted to, the head of the mutt for the time 
being and vested in his successors and that 
the plaintiff is the present head of the 
mutt. The Subordinate Judge, having found 
these facts in favour of the plaintiff,. was of 
opinion that he had lost the right to the- sole 
management and possession, because some 
Chetties were in managementin their own 
right before the plaintiff’s appointment and 
continued to be so afterwards and that 
consequently the plaintiff has lost the ex- 
clusive title to the management of the 
properties. In dealing with the question of 
adverse possession, ib has to be borne in 
mind that the plaintiff and his predecessors- 
in-title were the gurusor the spiritual pre- 
ceptors of the Chetties and that, so far as 
appears from the record, the relations bet- 
ween them were harmonious till five or six 
years before the suit. In 1901, the Chet- 
ties filed Original Suit No. 59 of 1910 
against certain tenants, alleging that the 
plaintiffs were trusteesand in enjoyment of 
the lands by letting ont the sameto tenants. 
The defendants pleaded that the properties 


£ 


. Vol. XXXII] 


INDIAN CASES. 


227- 


ARUNACHELLAM CHETTI V. VENKATA CHELAPATHI GURUSWAMIGAL, 


belonged to the Gurukkal and not to the 
plaintiffs and the plaintiffs withdrew . the 
suit. Instead of filing a suit the Chetties 
instituted criminal proceedings against the 
Gurukkal, which were dismissed. They then 
took proceedings under Chapter XII of the 
Criminal Procedure Code, the upshot of 


which was that the Gurukkal was declared - 


to be in possession of the mutt and the 
Chetties were enjoined not to disturb his 
possession. As regards the villages, Patha- 
rakudi was pot in the possession of the 
Receiver, and the Gurukkal was ordered not 
to interfere with the possession of the lessees 
of the other villages. The Chetties did not 
file any suit to establish their title to the 
mutt but, on the other hand, the Gurnkkal 
filed these suits to establish his title. 
There is very little evidence to show that 
the Chetties at any time asserted a title 
adverse to the guru and there is no evidence 
on record to show that the head of the mutt 
for the time being was treated as a servant 
of the Chetties removable at pleasure. The 
Chetty community (consisting, as it did, cf 
rich and influential persons) was interested in 
the affairs of the mutt and there is nothing 
improbable in the plaintiff having allowed 
them to continue to manage the immoveable 
properties of the mutt, as they were managing 
the properties during the period between 
the death of the preceding guru and the 
plaintiff, who succeeded him as a young man 
(about 18 years old), There is no reason 
in the present case to presume that the 
management of the Chetties was adverse 
to that of the guru. 

: There can be little doubt that some 
Chetti disviples were managing the proper- 
ties of the mutt in 1864, the date of the 
inam statement, Exhibit XXXI. There is 
nothing to show that from the 16th century, 
the date of the grant of the villages, up 
to 1832 the Chetties were in possession or 
- management of the properties of tle muit. 
The first document in which any reference 
is made to trustees is Exhibit XXXI, which 
came into existence at a time when there 
was no matathipathi and the Chetties were 
in possession, The earliest document, which 
shows that the Chetties were interesting 
themselves in the temple properties, is 
Exhibit XX XIX, dated 30th April 1532. In 
that year there seems to have been some inter- 


ference with temple affairs by the Govern- 
ment Officials who demanded accounts and 
the zemindar of Sivaganga, in whose zemin- 
dari the mutt and the villages were 
situate, sent Exhibit XX XIX to the Collec- 
tor. It refers to several temples, ete., and 
recites that Patharakudi Mutt was a 
Gurusthanam of Yelathakudi Chetties who 
settled in the zemindari, that the Chetties 
had the management of the temple, matam, 
atc., and paid moneys for the expenses 
of the pooja and prayed for orders that 
the maniyams ana others newly appointed 
by the amildar may Be recalled. The 
Chetties of Yelayathakndi town sent a 
similar petition, Exhibit XXXIX (a), and 
the Collector passed an order directing that 
the villages mentioned in the order be- 
longing to the Nagara Ohetties should be 


left in their possession only, without 
mantyams and others being appointed 
thereto, and that only poruppu 


should be collected. Among the properties is 
mentioned “Patharakudi Matam which is 
said to be the Gurusthanam of the Chetties.” 
There is no reference in these exhibits to a 
Gurukkal then being alive and itis difficult 
to determine at such a distance of time if the 
Chetties acted without reference to the then 
Gurukkal, if there was one, and took the 
rather unusual course of asserting their inde- 
pendence and title. It is quite possible that 
as in 1864, there was then no head of the 
mutt In existence, or, if there was one, he did 
not interfere and left it to the general body 
of worshippers or disciples to move in the 
matter. We find from Exhibit DD, dated the 
25th August 1840, (wrongly printed as 1900) 
that in 1840 the head of the mutt was 
managing the mutt properties and taking 
agreements in his name and the absence of 
any document between 1832 and 1863 show- 
ing that the Chefties exercised any acts of 
interference over the mutt properties is signi- 
ficant. I agree with the Subordinate Judge 
in holding that those documents do not show 
that the Chetties were trustees or managers 
of the institution. The next documents, in 
which the names of the Chetties appear, 
ure the tnam statements, Exhibits XXXI 
and XXXI (a). It is admitted that, at the 
time of these statements, the Gurukkal for 
the time being was dead about 15 months 
before the inam statements were given, that 
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no gur was appointed at the time of these 
statements and that the plaintiff’s appoint- 
ment was four or five years afterwards. 
Under these circumstances itis difficult to 
see how these statements, which are presum- 
ably made by the Uhetties, can be taken as 
conclusive against the head of the mutt where 
the statements are against the interests of the 
mutt. The statements made by the Chetties, 
however, show that their management can- 
not be said to be hostile to the head of the 
mutt, It is alleged that the object of the 
grant was ‘to keep the matam, which is pre- 
sided by the priest of Yelayathakuddi Nat- 
tukottai Chetties, efficiently, by feeding 
Brahmins in a chathram situated close to the 
matam, by worshipping the Swami in Palam- 
pathi Nadhar Koil situated close to the 
matam and to maintain the dignity of the 
priest or guru.” It recites that the priest of 
the matam died 15 months before and that 
the Chetties are contemplating the election 
of a new priest and goes on to state that, 
when the priest was alive, some of the princi- 
pal Chetties, whose names are given in 
column 16, were managing the affairs of the 
matam and of the villages attached to it and 
that the managers or trustees are elected by 
the Chetti community. It then goes on to 
state that the grant was an hereditary grant, 
that it was in uninterrupted possession of its 
holders since the date of the grant and that 
the persons mentioned in it were then the 
trustees and were managing its affairs. Un- 
der the heading “Name of original grantee” 
the name of Patharakudi Subramania Gurnk- 
kal is mentioned. The plaintiff, who was 
appointed a few years subsequently, was a 
young man of about 18 or 19 years of age 
and the management of the properties conti- 
nued to be in the hands of the Chetties. There 
is, however, no evidence that the Chetties as- 
sumed a position of hostility to the plaintiff, 
til] 1901. On the contrary, we find that 
in Exhibit Q1, an account, dated 11th No- 
vember 1899 submitted for Fasli 1369, of 
the income of the villages, Madathipathi 
Venkatachala Gurukkal,7. e, the plaintiff 
is mentioned in the column describing the 
villages presumably as the person entitled 
to the villages. 

The case fur the defendants, as set out in 
their written statements, is that the whole 
body of Chetties had been exclusively 
managing the villages, that, owing to difficulty 


and inconvenience of the whole body of Chet- 
ties taking part in the management, eight 
families, representing eight of the nine broad 
divisions into which the Chetti community 
is divided, were entrusted with the manage- 
meut, that it has been the immemorial cus- 
tom for the senior members, for the time 
being, of the eight families to undertake 
the management of routine matters by rota- 
tion two foreach year, exceptin matters 
calling for the co-operation and conjoint 
action of all the trustees and that the 
trustees were managing in their own rights 
as representatives of the community. The 
Subordinate Judge finds that the evidence 
on record does not bear out the defendants’ 
ease of a trusteeship being vested in eight 
families nor does it show any scheme or 
rules for the management of the institution 
by the Chetties. This finding of the 
Subordinate Judge is amply borne ont by 
the evidence. Not only is there no re- 
ference to any trustee in documents prior 
to [Exhibit XX XI (a)] 1864, but there is no 
proof of any election of trustees to fill up 
vacancies that occurred since. The Sub- 
ordinate Judge, however, is of opinion that 
some Chetties, as the representatives of the 
Nagara Chetties, interested in the institu- 
tion as its disciples, assumed possession of 
its endowments when the plaintiff’s pre- 
decessor died, put forward to the Inam 
Deputy Collector their claims as their 
hukdars and trustees elected and chosen by 
the Nagarathars to their possession and 
management of the same and were so re- 
cognised, that two or more amongst them 
continued to be the managers and kukdars 
on the strength of such claims without re- 
ference to the plaintiff’s orders or requests 
to them to manage, collected the produce 
and the income of the institution, distri- 
buted and appropriated them for the main- 
tenance of the mutt and of the plaintiff and 
that the plaintiff acquiesced in the manage- 
ment of the Chetties from the moment he 
assumed the headship of the mutt, never 
questioned their claims but received from 
the Chetties whatever was required. He 
also finds that the evidence does not show 


| that the right of the person who was the 


head of the mutt before 1563 was curtailed 
or limited by any agreement between the 
plaintiff and the Chetties and that the 
plaintiff was not excluded from the manage- 
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ment. He also held that it was not shown 
that the Chetties who were managing the 
endowments from 168 professed to exer- 
cise any right adverse to the rights and 
privileges of the plaintiff as the head of the 
mutt. 
the fact that the Chetties “were in manage- 
ment without any permission from the 
plaintiff but in the professed rights of trus- 
tees, amounted to a discontinuance of the 
plaintiff's exclusive possession within the 
meaning of Article 142 of the Limitation 
Act and that the plaintiff, who would have 
been the sole manager, became only entitled 
to joint management with the Chetties. He 
consequently passed a decree declaring that 
the plaintiff as the Gurukkal and head of 
the Patharakudi institution was a trustee and 
manager of the same conjointly with the 
Yelayathakudi Nagara Chetties. The 
Subordinate Judge in his judgment (para- 
graph 60) findsthat the plaintiff has been 
living in a portion of the mutt, and has 
been in receipt of the income for his 
maintenance, pooja and other expenses, that 
he was recognised by the Chetties as one 
of the trustees in 1880 and as matathipath 
(or head of the mutt) in 1899 and that 
all this was not due to the permission of 
the Chetties but to bis own right as guru 
or head ‘of the institution. He also finds 
that the plaintiff “was not excluded from 
such management, though he -did not in 
fact interfere with the Chetties’ manage- 
ment and did not express his wish to have 
a hand in it.” He thinks that these facts 
would not prevent the acquisition of prescrip- 
tive title by the Chetties to manage. I 
find it difficult to follow the Subordinate 
Judge in his reasoning that the whole body 
of the Yelayathakudi Chetties acquired by 
adverse possession the right to the joint 
management withthe plaintiff. The evidence 
shows that the mutt is of the usual type, such 
as the Udipi and Dharmapuram Mutts in 
Southern India, presided overby the head 
or matathipatht or Gurukkal who was 
entitled to the endowed properties, that the 
villages in question belonged to the mutt 
and vested in the plaintiff and that, till 
disputes arose before the suit, the properties 
were always treated as the properties of 
the mutt. From the 16th century up to 
lag, the date of the inam enquiry, we 


He was, however, of opinion that- 


find no reference anywhere to any trastees, 
and the evidence after 1863 does not showthat 
there was any legally constituted body of 
trustees. It is argued by Mr. Srinivasa 
Aiyangar that it should be presumed from 
the fact that the trustees are mentioned 
in Exhibit XX XI that the original con- 
stitution of the mutt provided for trustees 
and that, according to the rules of the 
mutt, the management was never in the 
hands of the Gurukkal but in those of the 
trustees. This view is inconsistent with 
the earlier documents which, the Subordinate 
Judge has rightly observed, “show that the 
Gurukkals have been the owners, managers 
and holders of the endowments from the 
time the institution came into existence and 
the endowments were granted’ There is 
nothing in the evidence to show that, 
according to the usage of the mutt, the 
Gurukkal was merely a figurehead only 
entitled to receive such sums as the Chet- 
ties chose to give him and with no rights 
either of ownership, management or control. 
The right of the plaintiff to the possession 
and management, which is an incident of 
the right of ownership, can only be defeated 
by the defendants showing that either they 
or anybody else acquired any title by 
adverse possession. 

It cannot be disputed that the Chetties, 
who were in management, though calling 
themselves Aukdars or trustees, professed to 
manage the properties for the benefit of 
the muti, which isin this case represented 
by the plaintiff as the Gurukkal. Thisis 
not a case where the property belongs to 
an idol with a trustee or dharmakartha but 
acase where the property vests in the guru 
himself who is the sole beneficiary. The 
fact that he is bound to apply the income 
for certain purposes would not affect the 
question. It has, no doubt, been held that, 
where property is dedicated to an idol, the 
office of dharmakartha may be acquired by 
adverse possession, but where property is 
given to the head of a mutt. and vests in 
him absolutely subject to the application 
of the income to certain purposes, the 
person who manages the property on behalf 
of the mult, prima facie manages it also 
on behalf of the Gurukkal, who is the sole 
person entitled to the properties. Even 
assuming that the Chetti community as a 
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whole were managing the properties for 
the mult, their management was only a 
management on behalf of the plaintiff and 
prima facie the plaintif has a right to put 
an end to their management if he chooses 
to do so. Mere length of time of manage- 
ment on behalf of another would not 
deprive the owner of the property of his 
power to put an end to the management 
and assuming the same himself. In the 
present case we have to see whether the 
evidence is such as to support the view 
that the entire body of the Chetti com- 
munity acquired as against the plaintiff a 
right to hold the property in spite of his 
desire to be in possession. I have already 
pointed out that the relation between the 
parties was-‘that of priest and disciples. 
The plaintiff was a young man who, when 
he assumed the office, found that the 
properties were already in the management 
of the Chetties who had managed the pro- 
perties between the death of his predecessor- 
in-office and his appointment. There is 
nothing improbable in the fact that, being 
young and inexperienced, he allowed the 
Chetties to continue to manage the proper- 
ties and did not take an active part in 
the management. Al that the Subordinate 
Judge finds is that, in dealing with the 
income from the properties, the Chetities 
acted as they chose without consulting the 
plaintiff. There is nothing on record to 
show that the plaintiff ever objected to 
the items of expenditure incurred by the 
Chetties and that, in spite of his objection, 
expenses were being incurred. There is, 
therefore, no reason for supposing that any 
act of management was done against the 
wishes of the plaintiff, 

Great reliance has been placed by the 
appellants’ Vakil on the fact that the 
accounts show that the Chetties bad been 
collecting the income and making dis- 
bursements, and that they were paying the 
plaintiff whatever they chose and spent the 
balance at their pleasure. I am not dis- 
posed to base complete reliance on the 
cadjan account produced by the Chetties, as 
it is clear from Exhibits G and Gl that 
accounts were being fabricated and written 
up for the purpose of supporting the claim 
of the Chetties. It is proved that Exhibits 
G and Gl were written by Annamalai 
Chetti, who, the Subordinate Judge says, 


was admittedly the agent of the defendants,’ 
to Ganapathi Aiyar who, the ` plaintiff 
deposes, was the person sitting in Court 
and instructing the defendants’ Vakil. No 
attempt was made by the defendants to 
show that Exhibits G and Gi are not 
genuine nor was any objection taken as 
totheir admissibility inevidence. Ganapathi: 
Aiyar, who was in Court, did not choose 
to deny the genuineness or deny that he: 
received it, The account books, therefore, 
must be received and considered with 
cantion and implicit reliance cannot be 
placed on them. The accounts, such as 
they are, do not show any adverse manage- 
ment; on the contrary, it appears that the 
fees and emoluments, which were admittedly 
the sole and absolute property of the 
plaintiff, were brought into account and that 
one account was kept of the income ofthe mutt 
and the fees and emoluments of the plaintiff. 
The utmost that can be said is that the 


Chetties kept the income in their own 
hands and met the expenditure of 
the mutt in the manner they thought 


proper, but there is nothing to show that any- 
thing was done against the wishes of the 
head of the mutt. All that can be said is 
that the plaintiff left it to some Chetties (who 
were shrewd men cf business) to do what . 
they pleased so long as he was being paid 
what he wanted. The mere fact that like 
many persons of his class the plaintiff chose 
to lead a life of indolence without troubling 
himself about the management of the mutt 
properties, which he found in capable hands 
at the time he succeeded to the office, will not 
prevent him from resuming management, 
though he might be bound by the acts of the | 
Chetties during the period of their manage-. 
ment. Great reliance has also been placed by 
Mr. Srinivasa Aiyangar on the fact that the 
new agraharam and matam were bailt by the 
Chetties at great cost, this showing that the 
Chetties did what they liked with the surplus, 
In the first ‘place. there is nothing to show 
that the Gurukkal was opposed to the 
building of the muli. and the egraharam 
On the contrary, we find that he took 
part in the grahapravesam ceremony and 
was residing in the newly built mutt. I 
find it diffenlt to see how it canbe said: 
that this fact should be taken against the 
plaintiff to prove that the management of 
the Chetties was hostile. Though some 
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reliance seems to have been placed in the 
lower Court on Exhibit Y, the Subordinate 
Judge was not disposed to place much 
reliance on it and the appellants’ Vakil did not 
contend that Exhibit V estops the plaintiff 
or was of much value. Documents have 
been filed to show that the Chetties leased 


the properties and exercised other acts 
of management. As pointed ont by the 
Subordinate Judge, the fact that some 


Chetties called themselves trustees of the 
malam ata time when they were admittedly 
managing during an interregnum, would 
net prove that there were any trustees 
during the life-time of the previous 
Gorukkal, The word ‘trustees’ seems to have 
been used in a loose Sense, as Exhibit 
XXXI (the Inam Register) refers to some 
of the principal Chetties managing the 
affairs of the mutt during the timeof the 
late priest and speaks of “managers or 
trustees.” Hxhibits Sl and S2 (inam 
statements) speak of “vicharanat hukdar.” 
that is, a person entitled to manage, which 
certainly is not equivalent to the word 
owner. Exhibits I series refer to the 
Chetties as hukdars, but the word cannot be 
used in the sense of their being owners, as it 
is followed by words showing that they 
were acting on behalf of the mutt. The 
word must be taken to mean as vicharanat 
hukdars, or persons who were rightfully 
managing the properties. The pattas, Exhi- 
bits XXXV (e) and XXXV d), refer to 
Nachiappa Chetti as vicharanatdar or manager, 
No agreements prior to 1940 are filed 
where the Chetties call themselyes hukdars, 
and too much weight cannot be attached to the 
documents as disputes began in 1401. The 
acts of management referred to by the 
defendants such as leasing properties, paying 
- taxes, etc., are only incidental to the manage- 
ment of the properties and, unless they 
assume the management hostilely to the 
plaintiff, I do not think these documents 
will advance their case very far. 
are consistent with the view that they 
managed the properties on behalf of the 
plaintiff and where a legal origin can be 
Inferred to their possession and manage- 
ment, I see no reason to presume that they 
acted adversely to the guru, I find it 
difficult to come to the conclusion that the 
whole body of Chetties assumed hostile 
management of the mutt and prescribed it for 


. right to the properties as 


They. 


the possession of the trustees of the mutt 
and thus acquired the right of management, 
Even assuming that the whole community, 
scattered over India, Burma and the Strait 
Settlements, can acquire the rights by ad- 
verse possession, which is a question not 
free from doubt, I am of opinion that in 
the present case the evidence adduced on 
behalf of the defendants falls short of it. 
They started their case by setting up a 
specific usage, whereby the trustees wer 
elected by the community and whereby 
vacancies in the office of trustees 
were filled by the community. This case 
has been rightly found against them by the 
Subordinate Judge and ik is difficult to see 
how the present defendants can claim any 
trustees. No 
doubt as defendants they are entitled to 
show that the plaintiff has lost his right, 
but in the present case I do not think 
that they have succeeded in showing that 
the whole community of Chetties acquired 
by adverse possession the right to manage 
the mutt properties and to remain in possession 
of the same. 

It follows that the plaintiff is entitled 
to a declaration that he, as the head 
of the .Patharakudi Mutt, is entitled 
to the possession of the properties with 
which the mutt was endowed. So far as 
Appeals Nos. 31 and 66 of 1909 are concerned 
1 am of opinion that the plaintiff is entitled 
to the declaration prayed for. Appeal No. 31 
will be dismissed with costs and Appeal No. 
66 allowed with costs throughout. 

As regards Appeals Nos. 33 and 65 of 
1909, the Subordinate Judge finds that the 
leases set up by the defendant are invalid for 
want of -registration, that, even if they were 
valid, the terms have expired and that the de- 
fendant has no claim under any subsisting 
lease and is now in possession as a tenant 
holding over afterthe expiry of the lease. 
‘The plaintiffis, therefore, entitled to possession, 
As regards mesne profits the Subordinate 
Judge states that the plaintiff's Vakil conceded 
that the amount may be taken as the rent 
admitted by tke defendant for the villages 
of Varivayal and Nagavayal. The defénd- 
ant in Original Suit No. 50 of 1906, Who 
was examined as defendant’s 4th witness, 
admits that the rent payable by him under the 
last lease was Rs. 2,660 a year. He states that 
he paid rent for Fasli 1314 and that Exbibit 
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VIII, dated 14th May 1905,is the hundi. 
The plaintiff allowed the Chetties to manage 
the property and did not take an active in- 
terest in the management. Having regard 
to the peculiar circumstances of the case I 
do not think that the plaintiff is entitled to 
question payments made by the defendant 
to the Chetties before suit, especially as they 
undoubtedly borrowed moneys for the building 
of the matam and agraharam and had to 
recoup themselves. It will, of course, be open 
to the plaintiff to call for an account from the 
defendants in Original Suit No. 51 of 19C6. 
Tam of opinion that the plaintiff is entitled 
to .mesne profits.from Fasli 1315 till date 
of delivery of possession at Rs. 2,660 a year. 
Appeal No. 33 will be dismissed with costs 
and Appeal No. 65 allowed with costs and 
it will be declared that the plaintiff, as the 
head of the mutt, is entitled to the proper- 
ties claimed and that the defendant do put 
the plaintiff in possession of the properties 
and pay mesne profits at Rs. 2,660 from 
Fasli 1815 till date of delivery’ of possession. 
The appellant in Appeals Nos. 65 and 66 
will be entitled to his costs in this and the 
lower Coart, 
Appeals Nos. 31 & 33 dismissed; Appeals 
Nos. 65 § 66 allowed; Decrees modified, 





COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Raevenve Petition No. 20A. or 1913-14 oF 
SULTANPUR District. 
December 18, 1914. 
Present: —Mr. Campbell, J. M. 
LAL TRIBHUWAN NATH SINGH— 
DrFrenDANT—APPELLANT 
VETSUE 
Musammat GANGA DEI—Piaintirr— 


RESPONDENT. 
Ejectment—Tenant at favourable rent, status of— 
Notice, ejectment oy. 
The status of a tenant ata favourable rate of rent 
is superior to that of a mere tenant, and, therefore, 
he cannot be ejected by notice. 


Appeal from the decree of the Commis- 
sioner, Fyzabad, dated the 26th February 
1914, upholding the order of the Assistant 
Collector, Sultanpur, dated the 4th June 
1913. 

FACTS.—The plaintiff contested the 
notice of ejectment issued against her by 
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the defendant on the grcund that she 
was a mortgagee, and not a tenant, of 
the plots entered in the notice. The Court 
of first instance held that the plaintiff was 
a mortgagee as she alleged to be, and 
therefore cancelled the notice. The first 
Appellate Court, while disagreeing with this 
view, upheld that order on the finding that 
the plaintiff wasa tenant at a favourable 
rate of rent. 

Babu Ganesh Prasad, for the Appellant. 

JUDGMENT.—I see no reason to interfere. 
There is not a shadow of doubt that respond- 
ent, though she failed to prove her status 
as mortgagee, has since 1875 paid no rent 
in excess of the Government Revenue; and 
that constitutes a favourable rent, and her 
status is superior to that of a mere tenant. 

I uphold the Commissioner’s order and 
dismiss this appeal with costs. 

The Government Revenue was reduced 
from 717 rupees to 650 rupees at last 
Settlement; so appellant has been realizing 
rather more from respondent than he was 
ae to under the Tahsildar’s finding of 
1875. 


Appeal dismissed. 


BOMBAY HIGH COURT. 
Seconp Civit Appreat No, 387 or 1914. 
November 10, 1915. 


_ Present:—Sir Basil Scott, Kr., Chief Justice, 


and Mr. Justice Hayward. 
HANSA GODHAJI MARWADI—~. 
’ DEFENDANT ~ APPELLANT 
VETSUS 


BHAWA JOGAJI MARW ADI—PLAINTIFF 


— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s 47, O. 
XXI, rr. 2, 11 (e)—Satisfaction of decree out of Court 
— Payment not certified to Court-—Adjustment noi stated. 
in execution application—Fulse statement-—Fraud upon 
Court— Duty of Court. 

A Court should not, in the exercise of its duty 
under section 47, Civil Procedure Code, allow a 
clear case of fraud to be covered and condoned by 
the provisions of Order XXI, rule 2. [p. 233, col. 2.] 

A money decree was satisfied out of Court but 
the satisfaction was not certified to the Court. 
Despite the satisfaction of his decree the judgment- 
creditor applied thrice for execution of his decree 
and on each occasion stated falsely that there had 
been no adjustment or satisfaction: 4 
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Held, ihat as the judgment-creditor was trying 
to obtain, and was in fact obtaining, fraudulent 
execution of his decree which had already been satis- 
fied, a fraud-had clearly been committed upon the 
Court by reason of the false statements. made by 
the judgment-creditor, and that the Court would not 
permit him by means of such false statements to 
obtain an unjust order in execution. [p. 233, col. 2; 
p. 234; col. 1.] 


` Second appeal from the decision of 
the Assistant Judge, Poona, in Appeal No. 
252 of 1912, confirming the decree passed 
by the First Glass Subordinate Judge, oes 
in Darkhast No, 100 of 1911. 
- Mr. Coyaji (with him Mr. 
pure), for the Appellant. 
- Mr. B. G. Rao, for the Respondent. 
JUDGMENT.—The material facts are 
that on theldth of March 1899 the 
plaintiff, who is the present respondent, 
gota decree for Rs. 2,508 with interest 
and costs against Hansa Godhaji, a minor. 
Both the parties are Marwadis. On the 
14th of March the members of the caste 
assembled, and, as is- held by the Trial 
Court, effected a compromise fcr Rs. 2,000 
in full satisfaction of the 
and, as the first. Court helds, the money 
was paid by the appellant’s mother and 
a receipt was passed which was signed 
by the plaintiff and attested by two 
witnesses. That payment-was not, however, 
certified to the Couri. On the 12th of 
March 1902 the plaintiff made an applica- 
tion for execution of his decree. According 
to the Code he was obliged, as provided 
by section 238 (e), to. state in writing 
upon-his verification whether any and 
what adjustment had been made by the 
parties subsequent to the decree. He 
stated that there had been no adjustment. 
That statement was false according to the 
finding of the Tria] Court. The application 
for execution did not, however, proceed, 
because the plaintiff neglected to pay the 
fees and so no notice was given to the 
judgment-debtor who had no knowledge of 
the application. The judgment-debtor 
attained majority in 1904, and just before 
the expiry of three years from the date 
of the previous applisation in execution, 
viz., on the 10th of March 1905, the plaintiff 
made another application for execution in 
which he again made a false statement 
with reference to what was required to 
be stated as to adjustment in his ap- 
plication. 


J. R. Char - 


“the fees. 


decratal debt, ` 


“under section 244 allow a clear 
‘fraud to be covered and condoned by the 


Again he omitted to pay the 
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fees and in consequence no notice was 
given to the judgment debtor. On the 


12th of February 1908 a further applica- 
fion was made containing a similar false 
statement, and that also was not proceeded 
with by reason of the plaintif not paying 
On the llth of February 1911 
when the period of twelve years was about 
to expire within which it was necessary 
that. the decree should be executed, if 
anything remained still to be paid, the 
present application was made, and again 
the same false statement was made by the 
plaintiff. This time, however, he had to 
pay the fees and appellant received notice 
of the application. The *execution has been 
ordered by both the Trial Court and the 
District Court by reason of the provisions 
of the third paragraph of Order XXI, rule 
2, which corresponds to the old section 258 
The Trial Court came to a definite concln- 
sion that in the application which it granted 
the judgment-creditor was trying to obtain, 
and was in fact obtaining, fraudulent execu- 
tion of his decree which had already been 
satisied. The Assistant Judge in the Dis- 
trict Court came to the conclusion that, 
whether or not the payment had been 
actually made, it was not necessary to deter- 
mine, although there was evidence on the 
record on the point; because by reason 
of Order XXI, rule 2, the Court could 
not recognize the payment or adjust- 
ment, 


This question has already been considered 
in this Court in the case of Trimback Ram- 
krishnu v. Hari Lawman (1),in which the 
judgment of my learned colleague gives 
cogent reasons for holding that the Court 
should not in the exercise of its duty 
case of 


provisions of section 258 or Order XXI, 
rule 2. It appears to us that the provisions 
of Order XXI, rule 2, clause (e), which 
have been brought to our notice by Counsel - 
for the appellant, strongly confirm the 
conclusion indicated in the case referred to. 
A fraud, as is admitted in argument by the 
Pleader for the respondent, has, if the find. 
ings of the first Court are upheld in appeal, 
been clearly committed upon the Court in 
the application for execution by reason of 


(1) 7 Ind. Cas, 940; 12 Bom, L, R. 686; 84 B. 575, 
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the false statements made by the judgment- 
creditor, and we cannot permit a_litigant 
by means of proved false statements to 
obtain an- unjust order fromthe Court in 
execution. l 

We,- therefore, set aside the decree of the 
District Court and .remand the case for 
trial on the question whether the payment 
was actually made or not.as found by the 
Trial Court and for disposal of the applica- 
tion with. reference to the remarks in this 
judgment. 

Costs will be costs in the appeal. 

Decree set aside ; Case remanded, 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES, 
Revenve Petition No. 54 or 1913-14 or 
SULTANPUR DISTRICT. 
December 18, 1914. 
Present: —Mr. Campbell, J. M. 
ACHHAIBIR SINGH—Pratstirs— 
APPELLANT 
VETSUS 


DALIP SINGH—Dsrenpant—RESPONDBNT. 
Ejectment —Rent, entry as to, wrong—Fresh statutory 
period —Clerical error, 


Wheré in reality there has been no enhancement ` 


of rent, but simply by oa clerical error the rent 
ig shown as nominally enhanced in partition papers, 


the tenant cannot take advantage of the wrong entry. 


and set up fresh statutory period from the time of 
the partition; eyen though the same amount of rent 
as entered in the partition papers is put down in 
the notice of ejectment served upon him, 


_ Appeal from the decree of the Commis- ` 
sioner, Fyzabad, dated the 20th May 1914, . 


reversing the order of the Assistant Uol- 


lector, Sultanpur, dated the 17th February. 


1914. 


FACTS.—In’ a partition between two 
co-sharer landlords, the 
another, the holding of a tenant, the 
plaintiff, who had been paying an annual 
rent of Rs. 15-6, was broken up into two 
portions, and consequently the amount of 
rent- was also rateably divided into two por- 
tions and shown accordingly in the partition 
papers. But by mistake the rent of that 
portion of the holding which fell to the 
defendant’s share was recorded as Rs. 7-10-6, 
and the rent of the remaining portion 
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which fell to the other co-sharer’s lot was 
shown as Rs. 7-12-6, making up a total ` 
rent of Rs..15-7 instead of. Rs. 15-6 as 
it stood before. Within a period of 
seven years from the time of the partition, 
the defendant issued a notice of ejectment 
against the plaintiff, putting down in the 
notice Rs. 7-10-6 as the rent. The plaintiff 
contested the notice on the ground that 
he could not be ejected, as there ‘had . been 
a change of rent within a period of seven 
years. 

Mr. P. 0. Bhattacharji,` for the Appel- 
lant. 

Babu Rudra Dat Singh, 
ent. -. ; 

JUDGMENT.—I entirely agree with the 
Commissioner that there. has been no 
enhancement of rent by respondent, though 
a petty clerical error crept into the parti-, 
tion papers. This would not justify any 
Court in holding that appellant was given. 
a fresh statutory tenancy thereby. 

I uphold the Commissioner’s order and 
dismiss this appeal with costs. 

Appeal dismissed. 


for the Banu: 


MADRAS HIGH COURT, . 
Lerrers Patent APPEAL No, 315 .or 1915. 
duly 30, 1915. 
Present: — Mr. Justice Oldfield and 
Mr. Justice Sadasiva Aiyar. 
LAKSHMI AMMA—Derrenpant— . 
APPELLANT 
Versus 
| VENKAPPA ULLU RA—Ptaintirr— 


RESPONDENT. 
‘Contract Act (IX of 1872), s. 69—Attachment of 
land in patta for arrears, legality of. 
An attachment of a crop raised on one portion ‘of 
the land included in a putta for an arrear under 
the paita is legal and section 69 a the Contract, Act. 


applies. [p. 235, col. 1.] 
Per Sudasiva ' Aiyar, J.— 1f ie attachment was 


found to be illegal, then also’ section 69 will be 
applicable. [p. 235, col 1.2 

Appeal under clause 15 of -the Letters 
Patent, against the order of the MHon’ble 
Mr. Justice Hannay, in Civil Revision: 
Petition No, 640 of 1918, preferred against- 
the decree of the Court of the: District’ 
Munsif of Coondepur, in Small Cause - Suit 


No. 232 of 1913. 


P. 


l Yol. XXxXxIIt] 


INDIAN OASES, 


LINGAM KRISHNA BHUPATI DEVU GARU v, JOSANI VENEATASWAMY, ii 3 


_ FACTS.—The plaintiff - was -a -mulgeni- 
tenant of defendant. For the -arrears of 
‚revenue due by the defendant on another 


portion of the patta land the crop in the, 


possessiorr of the plaintiff was attached.- The 
plaintiff paid the money and sued to reeover 
it from the :defendant. The District 


Munsif dismissed the suit holding that the 


attachment of the crop by the revenue 
authorities was illegal and, therefore, the 
plaintiff was not entitled to recover the amount 
under section 69 of the Contract Act. The 
plaintiff filed the 
under section 25 of the Small Cause Courts 
Act and it came up before Mr. Justice 
- Hannay, who reversed the decree of the 
District Munsif on the ground that even if 
the attachment was illegal, the plaintiff was 
entitled to recover under section 69 of the 
Contract Act. The defendant filed the 
Letters Patent Appeal. 

Mr. K. R. Rangasamt Atyangar, for the 
Appellant. 

Mr. E. Y. Adiga, for the Respondent. 

JUDGMENT., 


Otprietp, J.—The attachment was of the 
crop raised on one portion of the land in- 
cluded in the patia for an arrear under the 
patta. It was, therefore, legal and the 
. application of section 69 of the Indian 
Contract Act was justified. 


The Letters Patent Appeal is dismissed 
-with costs. p ; 
Sapasiva Atyar, J.— I agree. I only wish 


to guard myself from | being understood to 


hold that if the attachment was found to be 
illegal, the plaintiff was not entitled to 
succeed, that is, to hold that section €9 of 
the Contract Act will not be ‘applicable in 
that contingency. 
Appeal dismissed. 


Riot) a petiti ~~ "KAT, r. 98—Haxecution sale set aside—-Order 


-~ MADRAS HIGH COURT, 

_ APPEAL AGAINST Orpen No, -282 or 1914. 
January 4, 1916. 
Present: — Mr. Justice Sadaxiva Aiyar and 
Mr. Justice Moore. 

LINGAM KRISHNA BHUPATI DEVU 
GARU —Counter-PeTItTIOnER-No. 3 AND 
J UDGMENT-DEBTOR—-APPELLANTS 
TETTUS 


JO GANI VE N KATASWAMY—PETITIONE R 


| — RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 47, 115, O. 
to refund 
purchase-money ~to ‘third party purchaser; whether 
relating to eawecution, discharge or satisfaction of 
decree—Appeal—Practice—Pouwndage, order to refund, 
to auction-purchaser—No notice to judgment-debtor— 
Revision—Jurisdiction—Poundage, whether can be 
considered as having been paid to judgment-debtior, 
on setting aside of auction sale. 

An order under Order XXI, rule 98, Civil Procedure 
Code, for're-payment of purchase-moneyto a third 
party purchaser in a Court auction sale, which is sub- 
sequently set aside at the instance of the judgment. 
debtor, is not a question between the parties to the 
suit relatirig to the execution, discharge, or satis. 
faction of a decree, as it does not affect the rights 
and liabilities of the decree-holder and judgment- 


: debtor inter se, and is consequently not appealable. 


[p. 286, col. 1.] 

Where, after an execution sale had been set aside 
at the instance of the judgment-debtor, the Court, on 
the application of the third party purchaser ‘and 
without any notice to the. judgment-debtor, ordered 
the latter to refund to the former the poundage fees 
paid by him: 

Held, that the Court had acted illegally and with 
material irregularity in the exervise of its jurisdiction 
and that consequently the order ought to be set aside. 
Fp. 286, col. 1. 

Queere. — Whether in a case where an execution sale 
is set aside at the instance of a judgment-debtor, he 
can be considered to be the person to whom the 
poundage money has been paid? [p. 236, col. 1.] 

Appeal against the order of the District 
Court of Vizagapatam, in Execution Appeal 
No. 17 of 1914, dated the 28th March 1914, 
in Original Suit No. 7 of 1899 (Heeeution 
Petition No. 5 of 1910). 

FACTS.—At a sale held in execution 
‘of a decree a third party became the 
purchaser cf the properties sold therein. 
Subsequently, however, the sale was set 
aside at the instance of the decree-holder. 
Thereupon the auction-purchaser applied 
to the Court °to recover from the decree- 


holder the poundage fees to the extent 
of Rs. 600 which had been deducted 
from the purchase-money deposited by 


him. The District Judge issued notice to 


.the judgment-debtor to show cause why, 
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the decree-holder should not beheld liable 
for the return of the poundage fees. The 
judgment-debtor did not appear and the 
Court ordered that he should be 
to the auction-purchaser for the return of 
the poundage fees, as the sale was set aside 
at his instance and as he alone was to 
blame for not pointing out the irregularities 
in the conduct of the sale earlier than 
he had done. The judgment-debtor then 
preferred a civil miscellaneous ` 
the High Court. 
. Mr. B. Narasimha Rau, for the Appellant. 

Mr. V. K. Srinivasa Atyangar, for Mr, K. 
Bhasyam Iyengar, for the Respondent. 


JUDGMENT.—We do not think that 
an order’ under Order XXI, rule 98, of the 
Code of Civil Procedure in favour of a 
third party purchaser is a question 
between the parties to the suit relating 
to the execution, discharge, or satisfaction 
of the decree, as that order by itself has 
no legal effect on the rights and liabilities 
as between the decree-holder and tke 
judgment-debtor. 

The preliminary objection that no appeal 
Jies must, therefore, be upheld. 

We are asked to treat the appeal asa 
revision petition under section 115 of the 
Code of Civil Procedure, and we use 
our discretion under the circumstarices in 
the appellant’s favour in accordance with 
his request. 

It is clear that the appellant (judgment- 
debtor) did not get any notize to show 
cause why he (the judgment-debtor) should 
not be held liable to pay the poundage 
fees to the purchaser at the cancelled 
sale. The order passed against him was, 
therefore, passed through the Court’s acting 
illegally and with material irregularity in 
the. exercise of its jurisdiction and ought 
to be set aside, especially as the purchaser 
did not pray for the refund of the 
poundage from the judgment-debtor. Ji 
is, again, ‘very doubtful whether the judg- 
ment-debtor (who was not the party at 
whose instance the sale was held, though 
he was the person at whose instance the 
sale was set aside) could be considered 
to be a person to whom the poundage 
money (which is deposited in Court) “has 
been paid” (Order XXI, rule 93, of the 
Code of Civil Procedure). It, is, however, 
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unnecessary to express a final opinion on 
that point for the decision of this case. 

The order of the lower Court is set 
aside and the petition'to the lower Court 
will stand dismissed. There will be no 
order as to costs in either Court. l 

Order set aside. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenue PETITIO0ON No. 73 or 1918-14 or 
Fyzapap District. 

January 27, 1915. 
Present:— Mr. Holms, S. M., and 
Mr. Campbell, J. M. 

Shah HAYAT AHMAD—Puarntirr— 
APPELLANT 
VeETSUSs 
BADRI PANDE—Derenpant— 


_ RESPONDENT. 

Oudh Rent Act (XXII of 1886), s. 107H—“Succes- 
sors”, interpretation f-——Direct heirs. . 

The word “successors” in section 107H of the 
Oudh Rent Act means the rightful successors, t. e. 
those heirs who are entitled to inheritat once and 
not those who take possession in spite of direct heirs 
being alive at the time. [p. 236, col. 2; p. 287, col. 1.) 


Appeal from the decree of the Commis- - 
sioner, Fyzabad, dated the 9th April 1914, 
upholding the order of the Deputy Com- 
missicner, Fyzabad, dated the 4th August 
1913, reversing the order of the Assistant 
Collector, Fyzabad, dated the 29th May 
1913. 

Mr. Mohammad Wasim, for the 
lant. 

Pandit Bansi Dhar Misra, for the Respon- 
dent. 


Appel- 


JUDGMENT. 

CAMPBELL, J. M.—(December 11th, 1914.)— 
I think the Commissioner was right in bold- 
ing thatthe rent-free grant dates back to 
at least the panchayainama of 1248 Fasli and 
that there have been more than two succes- 
sors to the original grantees. 

1 think be is also right in assuming 
that respondent was the rightful suc- 
cessor to his unele Kanhai’s rent-free 
holding and entitled to under-proprietary 
therein. But it dces not seem 


to have been brought to his notice 


- that there are direct heirs, other than respond- 
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ent, to the grantees Raghubar and Debi 
Din, according to a family pedigree* filed by 
respondent in another suit, and that respond- 
ent cannot have acquired any rights by 
inheritance in No. 375, which was recorded as 
held by Debi Din, nor in Nos. 359, 372, 374, 
873 and 874, which were recorded in 
Raghubar’s name at the old Settlement. 

Nor can he have under-proprietary rights 
in Nos. 370, 371 and 373, which were not 
recorded in any one’s name at- that time. 

I: would modify the Commissioner’s order 
and direct that Badri be declared to be a 
tenant without a right of occupancy in the 
above numbers, his rent to be assessed accord- 
ingly. 

I would let parties bear their own spate 
in this appeal. 

Horus, S. M. —( January 20¢/, 1915.)—I con- 
cur. These points were not argued at all 
before the Commissioner. The present appel- 
lant should, therefore, baarall the costs in the 
Commissioner’s Court. 

CAMPBELL, J. M.—I agree. 

Appeal partly allowed. 


“Whe pedigisorefaned to was aa follows (the names 


* ofthose persons who were in possession of the muafi 


plots at tho time of the old Settlement have, for 
convenience’ sake, been printed in Italics):— 





DINGUR 
A 2 LA 
-Udai Raj, Holai, Nemai, 
| | died issneless, 
Hira Lal, > 
f Lalak Sheo Dat 
Ram Prasad, T ' | í 
Sheo Baran, : J 
i Debi Din, Ram Krishna, 
Raghubar, | died issneless. © 
| Jag Mohan, 
Beni Madho, alive. 
alive and 
residing at 
Dehra Dun. 
Kanhai, Harpal, a 
Badri, Dukkhi, 
defendant. alive. 
( | ' 
Gajadhar, Ishuri, 
. died issueless. died issueless, 
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COURT OF THE BOARD OF REVENUE, 


UNITED PROVINCES. 
REVENUR Petitron No. 13 or 1914-15 or 
Unao DISTRICT. 

- February 2, 1915. 
Present:—Mr, Campbell, J. M. 
JAMIL-UD-DIN AHMAD—P.aintivr— 

APPELLANT 
VEFSUS 
Syed TAWAKKUL HUSAIN AND OTHERS— 


DEFBNDANTS— RESPONDENTS. 

Groves—Resunvption—Oudh Rent Act (XXII of 1886), 
s. 1O7H—Wajib-ul-arz, interpretation of—Partition 
proceedings between co-sharerg, whether affect tenants’, 
status. 

Section 107H of the Oudh Rent Act applies to 
land covered by grove at the old settlement and 
subsequently brought under cultivation, where the 
qoajib-wl-arz says that the land also belongs to grove- 
holders, although it Jays down a further condition 
that the land when brought under cultivation will 
be liable to assessment of rent. Mp. 23S, col. 1.] 

Partition proceedings between the co- sharers of 
a village cannot affect the status of the tenants of 
that village [p. 238, col. 1.] 


Appcal from the decree of the Commis- 
sioner, Lucknow, dated the 10th September 
1914, upholding the order of the Deputy 
Commissioner, Unao, dated the 23rd 
April 1914, modifying the order of the 
Assistant Commissioner, Unao, dated the 
12th January 1914. 


FACTS.—The defendants’ ancestors were 
grove-holders and were entered as such 
in the papers prepared at the time of 
the First Regular Settlement, and the 
status of grove-holders was defined in the 
wajtb-ul-arz. It ran to the following 
effect:—The grove-holders shall take fruits, 
et cetera: the land is also theirs: they have 
a right to sell, mortgage, or lease: they 
can plant more trees in place of those 
that fall or-are cut down: if the land is 
brought uvder cultivation it will be liable 
to assessment of rent. Some years after 
the settlement the groves were cut and 
the land beneath them was brought under 
cultivation. Sometime later the village 
was partitioned between the co-sharers of 
the village, and this land was treated as. 
an ordinary tenant’s holding on which no 
rent had been assessed, and entries to 
the same effect were made in reveune 
papers (arazi siman panch bila lagan). Now, a 
suit for resumption of the land was 
brought against the defendants.. They 
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| relied upon the provisions. of the wajib-ul- 
arz and claimed under-proprietary rights 
under section 107H of the Ondh “Rent 
Act, and, further, denied all knowledge of 
the partition proceedings between the 
co-sharers of the village and pleaded that 
they were not bound by those proceedings. 

The Court of first instance held that 
the defendants ought . to, baye raised 
objections in partition proceedings, -` and 
assessed . rent on the land under section 
107G of the Oudh Rent Act, on the 
ground that sectign 107H of the Act 
was inapplicable as the groves had been 
cut and brought under cultivation within 
50 years of date of the suit. The first 
Appellate Court assessed rent under section 
107H of the ‘Act, on the ground that 
in view ofthe entries in the wajzb-ul-arz 
the rent-free holding was a conditional 
muafi, that, it not having been proved 
that the suit was brought within twelve 
years from the date when the groves had 
been cut and the land brought under 
cultivation, section 107E of the Act did 
not apply, and that the partition proceedings 
could not bind the defendants. This order 
was upheld by the second Appellate Court. 

Babu Probhat Ohandra Gupta, for the 
Appellant. 

Babu Prag Narain, for the Respondents,- 

JUDGMENT.--I entirely agree with the 
Deputy Commissioner’s finding that respond- 
ents are under-proprietors of the land in 
dispute. It is quite clearly established fromthe 
wajtb-ul-arz. The partition proceedings could 
not affect respondents’ status. 

I uphold the Commissioner's order and 
dismiss this appéal with costs. 

Appeal dismissed. 


LOWER BURMA Oo COURT..- 
FULL BENCH. 
Civit REFERENCE i. 12 oF 1915, 
January 10, 1916. 

Present:—Sir Charles Fox, Krt., Chief Judge, 
Mr. Justice Parlett and Mr. Justice Robinson. 
G. HURRY KRISHNA PILLAI— 
DEFENDANT— APPELLANT 
versus 


M. AUTHILACHMY AMMAL PLAINTIFE 


— RESPONDENT. 

Contract Act (IX of 1872), s. 23, 24, 25, 27— 
Restraint of trade—Illegal consideration—Nudum 
pactum, 

The plaintif promised and undertook not, in any 
way, to set up or carry on a stevedoring business; 
the defendant, in consideration of the plaintiff's 
promise, agreed to pay Rs. 350 per month during the’ 
plaintiff's life. The agreement was observed for some 
months but the defendant afterwards refused to pay. 
A suit for such payment was defended on the plea 
that the agreement being in restraint of trade was 
void: 

Held, that the only consideration for the defend. 
ant’s promise was the plaictif’s undertaking not to 
trade which was of no binding effect and that, there- 
fore, the defendant’s promise was not binding on him 
and was void under section 26 ofthe Contract Act 
and that the fact that it was carried ont partly made 
no difference. |p. 241, col. 2.] 

Wallis v. Day, (1837) 2M. & W, 273; M. & H. 222; . 
6 L.J. Ex 92; 1 Jur. 73; 46 R. R. 602; 150 E. R. 759; 
Bishop v. Kitchin, (1869) 38 L. J. Q. B. 20; Haribhai 
Maneklal v. Sharafali Isabji, 22 B. 861; Bank of 
Bengal v. Vyabhoy Gangji, 16 B. 618; Belchambers v, 
Sarat Chandra Ghosh, 35 C. 870; 12 C. W. N. 674; 7 
C. L. J. 543; Davlatsingh v. Pandu, 9 B. 176; Madhub 
Chunder Poramanick v. Rajcoomar Doss, 14 B. L. R. 
76: 22 W, R. 370; Nur Ali Dubash v. Abdul Ali, 19 0. 
765, referred to. 


FACTS appear from the following Ordër 
of reference made by Parlett, J., in Civil-Revi- 
sion No. 84 of 1915, dated the 18th November 
19] 5: s 

“The plaintiff- sangê NG is the widow of 
P. M. Madooray Pillay. who carried on the 
business of stevedore in Rangoon, Akyahb, 
Moulmein and Bassein with the defendant 
as his general manager. After Madooray 
Pillay’s death, the defendant started a 
stevedoring business of his own in the same 
four places and parties entered into an agree- 
ment whereby, in consideration of plaintiff 
not directly or indirectly setting up and 
carrying on a stevedoring business in Rangoon, 
Akyab, Moulmein and Bassein or in any way 
interfering directly or indirectly with defend- 
ant’s business of stevedore in those places, the 
defendant.covenanted to pay her .regularly 
every month during the term of her natural 
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iife the sum of Rs. 350. 
pay ments were made and the present suit was 
brought to recover two more which had 
fallen due. The plaintiff was granted a 
decree, it being held that though her covenant 
was not enforceable by law, as being in re- 
straint of trade, yet she having in fact perform- 
ed it ‘was entitled to recover the payment 
due therefor in terms of the agreement. In 
this Court both parties have raised points 
which they do not appear to have advanced 
in theCourt below: For the defendant it 
is argued that plaintiff’s covenant will last 
until~her death and has not yet been fully 
executed, and the effect of the lower Court’s 
decision is to split up the single considera- 
tion into an indefinite number of monthly 
considerations thereby altering the con- 
tract. This argument, which would appear 
to have been applicable to certain English 
cases which have been referred to, was 
not. raised in them, and is not, I consider, 
sound. The wording of the agreement 
makes it clear, IJ think, that the intention 
of the “parties was that the monthly pay- 
ment should be made after every month 
during which. the plaintiff had abstained 
from carrying on a business herself cr 
interfering with.defendant’s business. Her 
covenant was a continuing one, as might be 
one for personal service at a monthly wage, 
and in either case payment would become 
due after every month ‘during which she 
had observed her covenant. For the 
plaintiff if is argued thatthe agreement 
mentions two considerations, the setting up 
of a business and otherwise interfering with 
defendant's business, and that though the 
former. is void, the latter is not. The 
nature of. the Ek a Ka ag sought to. be 
guarded against is ,not specified, nor is it 
easy to sea what effective interference was 
to be feared from a pardanashin lady. A 
promise to refrain from illegal interference 
would be no consideration and reading the 
agreement as a whole I think that the 
interference referred to meant interference 
by way .of conipetition, and that there was 
but one consideration. In this view the 
plaintiff's promises were void as being in 
restraint of trade, and this brings us to the 
main question, in that case, namely, whether 
she having observed them for several months 
is entitled to be paid the remuneration fixed 


Three such monthly 


in the agreement for doing so. The plaintiff's 
case, as J understood it, was that section 
27 of the Contract Act ake an agree- 
ment in restraint of trade void to. that 
extent only, that is to say, that the promise 
to abstain from trading was not enforceable 
by law, [section 2<g)] against the person 
making it, but that there was.no’ provision of 
Indian Law preventing such a person who 
has submitted to the restraint from recovering 
the consideration agreed upon for his so doing, 
The section, however, says that the agree- 
ment so far as it restrains trade is void, 
not merely that the promise not to trade is 
void. I think that the effect of the words 
“to that extent” is that ifthe contract can 
be brought under section 57 or 58, there 
being either two sets of promises, or al- 
ternative promises, one of which is legal 
and the’ other illegal, then if the illegal 
portion 1s separable from the other, the 
legal part may be enforced. 1 have, how- 
ever, already held that in this agreement 
there was but a single consideration and 
thatit was wholly void. 

For the defendant sections 23, 24 and 25 


are relied upon and itis argued that the 


object of the agreement is unlawful being 
forbidden by law and -opposed to public 
policy, that being the basis of the law as to 
contracts in restraint of trade. The con- 
sideration for the promise to pay the monthly 
allowance being unlawful the whole agree- 
ment is void under sections 24 and 25, 
none of the exceptions to the latter section 
applying to the present case. The con- 
sideration being bad vitiates-any contract 
founded on it, 

The cases chiefly relied upon by the 


plaintiff are Wallis v. Day (1) and Bishop 


v. Kitchin (2). The actual decision does 
not help the plaintiff as it was beld that 
the covenant in restraint of trade in that 
case was not void, but reliance is placed upon 
the opinion of Abinger, C.B., expressed in the 
course of the argument that he “should 
require a strong authority to say (al- 
though the prohibition would not be binding 
as against the party himself) that, there 
being nothing criminal in the contract, he 
should not have the benefit of it, where he 


has in fact performed it.” For the defendant 
(1) (1837) 2 M. & W. 273; M. & H. 222; 6-L. J. Ex. 
92; 1 Jur, 73; 46 R. R. 662; 150 E.R, 759, 
(2, (1869) 38 L. J. Q. B. 20. 
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it is ‘pointed out that even if this had been 
an actual decision, it would proceed upon the 
English principle only,whereas the decision in 
the present case must be based upon the Indian 
Law. In this connection I would note that 
section 23 of the Contract Act places immoral 
considerations upon the same footing as 
those opposed to public policy, declaring 
them both unlawful and I gravely doubt 
whether, in the case referred to in illustration 
(i) to section 23, A could recover the amount 
they agreed upon because the other part 
of the agreement had in fact been performed. 

In Bishop v. Bitchin (2) the plaintiff 
was a traveller in hopsand defendants had 
purchased the goodwill and interest of 
plaintiff in his connexions among the buyers 
of hops. The defendants undertook to pay 
plaintiff an annuity of £100 during his 
life and agreed to employ him as their 
traveller on a salary of £ 250 per annum, 
payable quarterly, with a proviso that so 
long as the plaintiff should be so employed 
and in receipt of the salary the annuity 
should be suspended. After the making of the 
' agreement and while the plaintiff was not 
employed as traveller of defendants or in 
receipt of the salary of £250, four quarterly 
payments of the £100 a year became due ; 
and the plaintiff did all things necessary 
to entitle him to be paid the same and 
all things happened and all times elapsed 
to entitle the plaintilf to be paid the same, 
An action was brought to recover arrears 
of the annuity, the consideration for which 
was an agreement by the annuitant that 
he would not, at any time thereafter, either on 
his own account or on account of any other 
person or persons whom soever, excepting the 
defendants, solicit orders for hops from any 
of the customers in the West of England, 
or in South Wales, or any District what- 
soever. It was demurred that the agreement 
was bad, as being in general restraint of trade, 
and even if the'part as to trading in particular 
Districts were separated from the rest, it was 
still greater than necessary and so unreason- 
able. It was held, withont deciding whe- 
ther the restraint of trade so far as it 
regarded the West of Englaud and South 
Wales could be enforced, that plaintiff who 
had performed his part of the contract was 
entitled to recover the consideration. 

This case is at once distinguished from 


the present one, by the fact that there was 
a sale of goodwill of the business which 
would, in India, have brought it under the 
first exception to section 27 of the Contract 
Act. The case of Haribhai Maneklal v. Sharaf- 
alt Isabjz (3) is also relied upon for the plaint 
iff, where one of the learned Judges point- 
ed out’ the difference between an action 
brought to enforce the illegal restraint and 
an action brought to recover the considera- 
tion for the restraint. The actual decision, 
however, does not help the plaintiff as it 
was held that the consideration relied upon 
in that case was not an agreement in res- 
traint of trade, 


Other cases quoted for the plaintiff are 
Bank of Bengal v. Vyabhoy Gangji (4) and 
Belchambers v. Sarat Chandra Ghosh (5): 
Both relate to agreements entered into 
without the sanction of the Court required 
by section 257A of the Civil Procedure 
Code, 182, and merely serve to - support 
the proposition that though an agreement 
may not be enforceable by law, yet that 
does not prevent the consideration for such 
agreement being recovered, if the agreement 
has been carried out. The former case decided 
that “where an agreement to give time, not 
sanctioned by the Court as required by sec- 
tion 257A, formed part of the consideration 
for the bond, and has actually been enjoyed 
by the obligee of the bond, such considera- 
tion not being in its nature illegal, and 
not having as a fact failed, there is no 
reason why the obligor should not enforce 
the terms of the bond.” It may be noted 
that here the void agreement was not the 
sole consideration for the bond, though pro- 
bably the line of reasoning followed would 
have led to the same conclusion even if it 
had been. The latter case decided that a 
provision as to giving time to execute a 
decree is not illegal, though it may be in. 
capabie of enforcement as an agreement . 
made without the sanction of the Court 
under section 257A of the Civil Procedure 
Code. 

For the defendant Madhub Chunder Pora. 


(3) 22 B. 861. 
(4) 16 B. 618. 
(5) 12 0. W. N. 674; 7 O. L. J. 648; 36 C. 870, 
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manick v. Rajcoomar Doss (6) is relied upon. 
There the plaintiff consented to cease carry- 
ing on his business in consideration of 
the defendants reimbursing him advances 
made to his workmen. He ceased carrying 
on business and then sued for his money, 
It was held, first, that section 27 of the 


Contract Act applies to partial and not 


merely to total restraint of trade and secondly, 
“that there is no foundation for the opinion 
that though the agreement on the part of 
the plaintiff might be void,, he might en- 
force the agreement “for the payment of 
money. In the judgment it was said, “If 
the agreement on the part of the plaintiff 
is void, there is no consideration for the 
agreement on the part of the defendants to 
pay the money......the whole agreement’ is 
a void contract and plaintiff has no right 
to recover the money.” This is a clear pro- 
-nouncement of the law of India applica- 
able to a case like the present. Jt cannot 
be assumed that the learned Judges who 
made it overlooked the English cases re- 
ferred to above. No subsequent case in which 
it has been expressly dissented from has 
been cited, and I should be disposed to fol- 
low it. As, however, the point-is one of 
some diffienlty and considerable importance, 
I think it desirable that it should be de- 
cided by a Bench, and I accordingly refer 
the question whether ‘the plaintiff, having 
refrained from setting up or carrying on 
the business of a stevedore and from other- 
wise interfering with defendant’s busines 
during the months of November and De- 
cember 1914, is entitled to recover the al- 
lowances of Rs. 350 in respect of each of 
those months claimed. in this suit,” 

Mr. Giles, for the Defendant. 

Mr. N. Cowasjee, for the Plaintiff. 
JUDGMENT OF THE FULL BENCH. 


Fox, C: J.— The question is whether a dic- 
tum of Lord Abinger in Wallis y, Day (1) 


and the ruling in Bishop: v. Retchin (2) are - 


applicable in India. We'have to look to 
the Indian Contract Act alone. Section 27 
of that Act says that every agreement by 
which any” one is restrained from exercising 
a -lawful profession, trade or business of any 
kind is to that extent void. The agree- 
ment now in question does not fall within 


(6) 14B, L. R. 76; 22 W. R. 370, 
16 
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‘if she ceased to 


27 only’ makes the 
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‘any of the exceptions stated in the section. 

In it is embodied a promise and under, 
taking ‘by the plaintiff that she- will not 
in any way set up or carry ona stevedor- 
ing business, and a promise and undertaking 
by the defendant that in consideration of the 
plaintiff's promise and undertaking he will 
pay her Rs. 350 per mensem during her 
life. The agreement extends to nothing 
more, consequently and owing to the plaint- 
iff’s undertaking being in restraint of her 
trading the whole agreement is void. lf 
the plaintiff's promise is of no binding 
effect, then there is no corfsideration to make 
the defendant’s promise binding on him, and 
it isa nudum pactum and void under section 


-25 of the Act. A] 


The plaintiffs promise was under section 
23 of the Act unlawful. It would be contrary 
to all sound principles to allow a plaintiff 
to recover because she had carried out an 
unlawful promise. The answer to the ques- 
tion referred should, in my opinion, be in 
the negative, < 

ROBINSON, J.—This suit is apparently 

based on an agreement which it ig sought 
to enforce. The agreement consists of 
single reciprocal promises each of which 
is the consideration, and the sole consi- 
deration, for the other. 
- Plaintiff’s promise is void being in res- 
traint of trade and defendant cannot 
enforce it, that is, compel her’ to abide 
by if and he has no reliefs against her 
carry it out. 


But she has, so far, performed it 
defendant has enjoyed the - consideration 
he, bargained for, Is this sufficient 
consideration to render his promise enforce- 
able? p 
‘It is urged that section 27 of the 
Indian Contract Act makes every agree- 
ment in restraint of trade to that extent 
void and that the section declares - the 
agreement, and not merely the promise, 
void, Further that as plaintiff’s promise 
ig void and as it is the sole considera- 
tion for defendant’s promise there is no 
consideration to ‘support defendant's 
promise and. no suit can, ‘therefore, lie on ` 
the agreement. ae = 

For plaintiff it is argued that section 
agreement void “to 
that extent” and that these words shcw 


and 
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that the whole agreement is not void. 
With this I cannot agree. Agreements 


‘may consist of several covenants and these 
words are, 1 consider, merely intendea to 
provide against the whole agreement be- 
ing. treated as void in cases where there 
are perfectly legal covenants which can 


be clearly separated from the objectionable: 


In the 
single 
act 


covenant in restraint of trade. 
present case there being only 
reciprocal covenants the section will 
as if those words were not there. 

1 will next consider the authorities 
that have been erelied on. In- Wallis v., 
Day (1) the agreement was held not to 
be one in restraint of trade and it is, 
therefore, no authority, but Abinger, C. B. 5 
in’the course of the arguments said:— 1 
should require a strong authority to. say 
(although the prohibition would not be 
‘binding as against the party himself) 
that, there being nothing criminal in the 
contract, he should not have the benefit 
of it, where he has in fact performed 
it”. 

The facts in Bishop v. 
very similar to those of the present 
caso The only question argued was 
whether part of the contract which was 
in partial restraint of trade was bad as 
being unreasonable. The defendant was 
not called upon, but Counsel interpolated 
that the suit was not to enforce the 
agreement but to recover the considera- 
tion for the restraint on the plaintiff. 
The judgment was as follows: Thè 
agreement having teen executed and the 
plaintiff having submitted to the restraint, 
he is clearly entitled to recover the con- 
‘sideration due in respect of it.” This 
was a decision of four Judges. 

-As regards this case it must be 
-remembered that the law as to restraint 
of trade is different in England to what 
it is under our Contract Act. Contracts 
in partial restraint are not there neces- 
sarily -bad: it is only when they are 
considered to be against public policy as 
being unreasonable - that they are beld 
objectionable. In India all agreements in 
restraint of trade,- in partial as well as in 
general restraint, are declared void. Moreover 
the learned Judges were not dealing with 
the express provisions of a Statute as we 
have to do. 


Kitchin (2) were 
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In Haribhai Maneklal v. Sharafali Isabj. (8) 
it was held that there was a lawful 
agreement founded on consideration, 
viz., the mutual sgreement to share profits 
and thatit might be enforced. The learned 
Judges did not come to any decision as to 
whether another covenant in the agreement 
was in restraint of trade and were inclined 
to differ on this point. 
Bank of Bengal v. Veyabhoy Gangjt 
(4) was a case where the sanction of the 
Court to an agreement to give time for the 
satisfaction of a judgment-debt had not 
been cbtained. It was pointed out that 
the expression “void” in section 2:74 of 
the Code of Civil Procedure is not -equi- 
valent to illegal in the sense of prohibited 
by law, but only means that it is not 
capable of being the foundation of any 
legal right. The consideration was, however, 
not only to give time but also to accept 
Rs. 5,000 in full discharge of a debt of 
Rs, 11, 900 odd. The Court held that the 
pak ag was “not invalidated in its 
formation by the legal failure of part of 
the consideration; and no part of the 
consideration has failed in point of fact 
so as to give the debtors a counterclaim 
any description.” In Belchambers v.i Sarat 
Chandra Ghosh (5) the same view was taken 
and in this case also there was consideration 
over and above the agreement to give time, 
Davolatsing v. Pandu (7) is a similar 
case, in which it is pointed out that even 
if part of the bond is void this would not 
invalidate the rest of the agreement if the 
former part can be separated from it. 
Madhub Ohunder Poramanick v, Rajcoomar 
Doss (6) is a case exactly in point. It was 
held that there was no foundation for the 
opinion that although the agreement on the 
part of the plaintiff might be void. he 
might enforce the agreement for the pay- 
ment of the money to himself. The ground 
given is— If the agreement on the part 
of the plaintiff’ is void there is no consi- 
derntion for the agreement on the part of. 
the defendants to pay the money; and the 
whole contract must be treated as one which 
cannot be enforced.” | 
This case was followed in Nur Ald Dubash 
v. Abdul Ali (8) in which the opinion was 


7: 9B 176. 
(8; 19 G, 765. ‘ 
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expressed that section 24 
rendered the agreemént void. 

The only decisions in India, therefore, 
actually in point hold that the plaintiff cannot 
recover as there: is no consideration to 
“ support defendant’s promise to pay and 
regard the contract as one and entire and 


also _ probably 


wholly void. The rulings with reference ` 


to the section of the Code of Civil Proce- 
dare may lend some colour to the argument 
advanced forthe plaintiff but those authorities 
appear to me to be influenced by the fact 
that a section of procedure was involved 
and that no active legal principle would 
be infringed. In the present case we have 
to deal with an express provision of Statute 
Law intended to render every agreement 
in restraint of trade void. 


Plaintiff's case is -really based on the 
decision in Bishop v. Kitchin (2). It is 
urged that if was not illegal for her to 


promise not to carry on the trade and that | 


this promise is nm. good consideration, and 
sufficient to support defendant’s’ promise. 
Section 10 of the Act provides that an 
agreement to amount to a contract and to 
be enforceable by law must, amongst other 
things, be made fora lawful consideration 
and with a lawful object and be not expressly 
4 declared void. 


As L have pointed out, the E E 
here are the reciprocal promises. If one 
fails- the other falls with it. Plaintiff’s 
promise must impose some burden on her as 
well as confer some benefit on defendant. The 
promise amounted to nothing, for she might 
treat it as nought at any moment and 
defendant could notcompel performance or 
obtain any recompense for payments made 
to her. Her promise must be of some 
value but the giving of it made no difference 
in her position. 


The agreement must also be made witha 
lawful object „or purpose. The object was 
to effect a restraint of trade and if permitted 
‘would defeat the provisions of section 27 
and is, therefore, unlawful. Nor can plaintiff 
be allowed to shift -her ground, if this is 
being attempted or to make a tase based on 
an executed consideration, for the plea that 
she hag so far performed ‘her promise only 
amounts to this, that sbe should be allowed 
to enforce the agrement., To allow her claim 
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on any ground is really to enforce an agred- 
ment ex pressly declared void. 

In my opinion, therefore, plaintif’s aut 
must fail, 

Partett, J.—I agree that the question 
referred should be answered in the negative 
and have nothing to add to the remarks 
waren I made in referring it. 

Reference answered in negative. 


OUDH JUDICIAL COMMISSIONER'S | 
COURT. 
D Civiu APPEAL No. 293 or 1918. 
May 25, 1915. 
Present:—Mr. Stuart, A. J. O., and ` 
Mr. Kanhaiya Lal, A. J C. 
Kunwar SHEO INDAR BAHADUR - 
SING H—PLAINTIFF— APPELLANT 
VETSUS 
GHAZI1-UD-DIN AND OTHERS— DEFENDANTS 
— RESPONDENTS. 
Mortgage—Prior simple mortgage-—Subsequent mort- 
gage usufructuary— Suit by prior mortgagee for sale 
without impleading subsequent mortgagee —Decree— 


Auction-purchaser—Right of possession as against 
subsequent mortgagee. 

Where a prior mortgagee, who holds a simple mort- 
gage, brings a suit for sale without joining the 
subsequent mortgagee with possession as a party to 
the suit, the rights of the subsequent mortgagee are 


SECON 


` not affected by the decree obtained therein, and'a 


person who purchases the property in execution of 
the decree cannot claim possession as against the 
subsequent mortgagee. [p. 244, col. 2.] 

An auction-purchaser cannot obtain a right 
greater than the right possessed by the mortgagée 
holding under the prior mortgage. [p. 244, col. 2.] 

Mulla VeetsL Seethi Kutti v. Korambath Paruthooli 
Achuthan Nair, 9 Ind, Cas. 513; (1911) 1 M.W. N. 165; 
21 M. L. J. 213;9 M. L. T. 431 (F. BJ); Goverdhana 
Doss v. Veerasami Chetti, 26 M 587; Jawahir Singh 
v. Rajendra Bahadur Singh, 2. Ind, Cas. 836; 12 O. C. 
133, referred to. 


Appeal against an order of the District 
Judge, Sitapur, dated the Oth May 1913, 
upholding that of the. Sub-Judge, Sitapar, 
dated the 6th September 1912. 

Messrs H. 0. Dutt and Kanhaiya Lal, for 
the Appellant. . 

Messrs. A. P. Sewand Bishambhar 
for the Respondents. 

JUDGMENT.—The point for decision in 
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this appeal, which has been referred to the 
Bench, relates to the remedy of an auction- 
purchaser, who has purchased property ata 
Court sale in execution of a decree on a simple 
mortgage obtained by a prior mortgageeagainst 


_ . & pulsne mortgagee, who was not a party to 


the suit in whieh that decree was obtained 
and who is in possession of a portion of 
the property under the terms of a 
usufructuary mortgage of a later date. 
The auction-purchaser, who is the plaintiff- 
appellant in this appeal, sued the puisne 
mortgagee for joint possession of the portion 
of the property “that he had obtained 
.under the terms of his deed of usufructuary 
mortgage, conceding that the latter should 
be. allowed to retain possession of the 
aforesaid property provided that he redeem- 
ed the prior simple mortgage. He also sued 
for mesne profits. The suit was brought 
in the Court of the Subordinate Judge of 
Sitapur who dismissed it, and the District 
Judge of Sitapur upheld the order of dismissal 
on appeal. Both Courts relied in support 
of thedismissal on a decision of a Full 
Bench of the High Court of Madras in Mulla 
Veetil Neetha Kutti v. Korambath Paruthoola 
Achuthan Nair (1). That decision affirms 
four propositions:—l. that a second mortga- 
gee is entitled to the same rights as the 
first mortgagee with reference to his secur- 


ity having regard to the nature of his 
mortgage, 
2. that the purchaser of the equity 


of redemption after the 
and the second mortgagee both stand on 
the same footing with reference to -their 
respective rights against the frst mortgagee 
when they have not been impleaded in the 
suit instituted by himon his mortgage, 


3. that those rights are unaffected by 
the suit of the first mortgagee to which 
they are not made parties and the decree 
passed therein and the sale made in pursu- 
ance thereof, 


4, that the purchaser in such a suit, 
whether he is a first mortgagee or a 
stranger, does not acquire the rights of 
-the mortgagor as atthe date of the first 
mortgage but only those tbat subsist in 


(1) 9 Iud. Cas. 518; (1911) 1 M. W. N, 168; 21 M. L. 
J. 213; 9 M: L. T. 431 (PF. B.) 
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him at the date of the suit. ae 

It appears to us that this decision 
covers many points which are not necessary 
for the determination of the present appeal. 


We consider that the appeal before us 
should be determined on _ considerations . 
which are not always the considerations 


examined in the decision in question.- The | 
rights of a puisne mortgagee cannot “be 
affected by the provisions of a decree to 
which he was not a party. Thus the 
rights and liabilities of the puisne mortgagee 
in the present appeal must be considered 
to be as they would have been if the 
decree, in* execution of which the‘appellant 
purchased the property in suit, had not 
existed. The positión of the plaintiff-ap- 
pellant can be no better than that of the 
mortgagee under the. prior mortgage. 
That mortgage has now been satished, but 
the purchaser of the property in execution 
of the decree based upon the mortgage 
is entitled to keep the mortgage alive as 
a shield against the puisne . mortgagee. 
He cannot, however, obtain a right greater 
than the right possessed by the mortgagee 
holding under the prior mortgage. As 
that mortgage was a simple mortgage, 
the mortgrgee could not obtain possession 
over the mortgaged property by a fore- 
closure. Had he joined the puisne mort- 
gagee ag a party to his’ suit on the prior 
mortgage, the purchaser of the mortgaged 
property in execution of the ` decree 
might have obtained possession cver the 
mortgaged property had the puisne mortgagee 
failed in cerlain circumstances to redeem the 
prior mortgage. But this contingency could 


‘only have arisen if the puisne mortgagee 


had been made a party to the suit and 
if it had been held that the mortgage was 
a good mortgage as agaiust the puisne 
mortgagee, and the amount for redemption 
had been fixed as against the puisne mort- 
gagee and the pusine mortgagee had failed 
to redeem within the period fixed by the 
Court. The mortgagee under the prior 
mortgage could not have obtained possession 
over the mortgaged property under the 
terms of the mortgage itself, although he 
might have done so by being permitted to 
purchase the mortgaged property in the 
sale in execnticn of the decree obtained 
on the mortgage after failure of the puisne 
mortgagee to redeem. The appellant ‘is 
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asking for a relief against the puisne mort- 
gagee, who was not made a party to the 
suit, greater than the relief that could have 
been obtained against him by the prior 
mortgagee had he been made a party to the 
suit, and this circumstance sufficiently vittates 
the plea put forward for the appellant. 


The learned Counsel for the appellant 
“has referred us to a decision of the Madras 
High Court in Goverdhana Doss v. Veerasamt 
- Chetti (2). There is nothing, however, in 
that decision contrary to the View which 
we take. In’ that case a certain person 
mortgaged property by two mortgages to 
one set of persons and by a subsequent 
usufructuary mortgage to a third person. 
The first-set of persons sued on the two 
prior mortgages, obtained a decree and 
brought the property to sale. They did not 
iImplead the puisne mortgagee. They subse- 
quently sued, asking that the puisne mort- 
gagee should be ordered to pay them the 
amount of the decree in suit, in execution 
of which they brought the property to sale, 
and that in default of such payment it should 
be’ declared that the puisne mortgagee was 
absolutely debarred of his right to redeem 
the prior mcrtgage and that he should be 
directed to surrender possession of the 
property to the plaintiffs; The Madras High 
Court held that the relief could be given. 
But it appears from the decision in Mulla 
Veettl Seethi Kutti v, Korambath Paruthooli 


Achuthan Nair (1) that both the. mortgages’ 


in the case reported as Goverdhana Doss vy. 
‘Veerasami Chetti (2) were usufructuary. The 
prior mortgagees had a right to possessicn 
under the terms oftheir‘mortgages. In this 
case the prior mortgagee had no right to 
possession. We have been referred to a 
decision of a Bench of this Court in Jawahir 
Singh v. Rajendra Bahadur. Singh (3). In 
that case the same property was mortgaged 
to two persons by deeds of simple mort- 
gage. The prior mortgagee obtained a decree 
on his mortgage without joining the putsne 
mortgagee, and the puisne mortgagee obtained 
a decree on his mortgage without joining 
the prior mortgagee. The auction-purchaser 
of the property sold in execution of the 
decree on the prior mortgage, which was of 


(2) 26 M. 537. 
(8) 2 Ind. Cas. 836; 12 Q. C, 133, 
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earlier date, obtained possession, but was 
ousted from possession by the puisne mort- 
gagee, who had himself purchased the 
property in execution of the decree on the 
subsequent mortgage. Both the mortgagees 
brought the property to sale in execution 
of their respective decrees obtained upon 
their mortgages. The first decree was that 
upon the pricr mortgage and the purchaser 
thereunder obtained possession. The pur- 
chaser under the second decree ousted the 
purchaser under the first decree foreibly and 
not by crder of the Court. A Bench of this 
Court decided that the purchaser under the 
first decree was entitled to possession, and 
they gave him  possesgion, considering that ` 
this could be done in the same manner as 
though he had bad aright of foreclosure. But 
he clearly did not have a right of foreclosure, 
and when the Bench used the word “fore- 
closure’, it was using it notin the ordi- 
nary sense in which that word is used. A 
large number of other cases have been 
quoted to us, but the decisions in none of 
them carry the point further. It is ob- 
vious that in the case of prior and snbse- 
quent simple mortgages, if a suit be brought 
on the prior mortgage without joining the 
puisne mortgagee and the property be sold 
in execution of a decree obtained in that 
suit, possession will pass to the auction- 
purchaser. The puisne mortgagee is not 
affected by sucha decree for he had no 
right to possession under his mortgage and 
his position is rendered no worse by the 
of possession from the mort- 
gagor tothe auction-purchaser. The right 
possessed by the puisne mortgagee of re- 
deeming the prior mortgage still exists. 
The case is ‘different when the puisne mort- 
gagee has a right to possession under the 
subsequent mortgage, and the prior mort- 
gagee has no right te possession. The 
learned Counsel for the appellant has 
argued that unless the relief sought by 
his client is granted, his client will be 
in effect deprived of all the benefits 
of his purchase owing to the neglect of 
the mortgagee under the prior mortgage to 
make the puisne mortgagee party to the suit, 
We do not, however, agree that the pur- 
chaser at an auction-sale is exposed’ to 
such a disability. We do not say that he 
has any less rights than the murtgagee un- 
der the prior mortgage. He can do ex- 
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actly what the holder of, the prior mort- 
gage or the mortgagor could do, no less and 
no more. It is open to his’ client to remedy 
the omission in the original suit by bring- 
‘ing a subsequent suit for sale on the prior 
mortgage and joining the puisne mortgagee 
asa party. Decision in that suit will settle 
the question by determining the rights of 
both parties. If it be held in that suit that 
the prior mortgage is a good mortgage as 
against the subsequent mortgagee, that the 
suit lies as being within limitation and that 
the subsequent mortgagee is entitled to 
-yedeem, a decree can be passed fixing the 
. terms of redemption, and then if the subse- 
quent mortgagee fails to redeem he will lose 
all right to the mortgaged property, a sale 
willtake place and possession will pass to 
the auction-purchaser; and further.the appel- 
lant bas always the right, if he chooses to 
take it, of redeeming the subsequent mort- 
gage. ‘These are the remedies which are 
open to him. We express no opinion as to 
what may be the result of a snit for sale 
brought by him now in which the puisne 
mortgagee is jomed asa party. Many con- 
siderations may arise which would affect the 
decision of such a suit, which have not been 
presented to us now. We have no difficulty 
in deciding that the suit which the appellant 
has brought claims a relief that cannot 
possibly be granted. As the holder of the 
prior mortgage, or the mortgagor had no 
right to possession as against the puisne 


mortgagee the purchaser of the mortgaged _ 


property’ in execution of the decree based 
upon that mortgage can claim no such 
right. 


. We, therefore; dismiss this appeal. The 
appellant will pay his own costs and those 
of the respondents, 


Appeal dismissed. 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenve Petition No. 17 or 1914- 15 ¢ OF 
Gonpa ‘District. 
March 13, 1915. 
` Present:—Mr. Holms, S. M., and 
: Mr. Campbell, J. M. -~ F 
MAHAB:R SINGH - PLAINTIFF— | 
APPELLANT 
VETSUS 
MANAGER, COURT OF WARDS, 
AJODHYA HSTATEH—D EFENDANT— 


RESPONDENT. 

Bjectment—Notice of ejectment, conterting of —Under- 

‘proprietary rights set up—Prima facie claim to_be 
established—Court, duty of. 
‘ Where ina ‘suit to contest a notice- of ejectment 
the plaintiff sets up a claim ‘that he is an under- 
proprietor and not a tenant, it is obviously. the 
duty of the Court to adjudicate on this claim in 
so far os the prima facie case is concerned. [p. 246, 
col, 2.] 

Appeal from the decree of the Additional 
Commissioner, Fyzabad, dated the -13th 
October 1914, reversing that of the 
Assistant Collector, Gonda, dated the llth 


October 1912. 
for the 


Babu Probhat Chandra Gupta, 
Appellant. 
Babu Puttu Lal, for ie Respondent, 


JUDGMENT. 

Horms, S. M,— (March bih, 1915. are am 
unable to.agree with the Commissioner’s view. 
Throughout the ‘whole length of the pro- 
ceedings connected with this case there has 
been no determination of the real question 
at issue: - Whether the. appellant has estab- 
lished a prima facie claim to under-proprietary 
rights in the land in suit?” The Commission- 
er treats the Deputy Commissioner’s order 
of the 80th August 1911 in appeal in a 
mutation case as binding, though- he does 
not state definitely on what particular points 
he considers it binding. All that was decided 
in the mutation case was that, until the. 
present appellant had established his rights 
as birtdar in the Civil Court, he could not get 
his name recorded in the under-proprietary 
khewat as sach, In the present suit to 
contest the notice of ejectment, he has 
set up a claim that he is an under-pro- 
prietor and not a tenant and obviously it is 
the duty of the Courts to adjudicate on this 
claim in so faras the prima facie case is 
concerned. 

I would, therefore, remand the case for a 
finding on the following issue;— “Has Mahabir 
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Singh established a prima facie claim to 
under-proprietary rights in the land i in suit?” 
Fresh evidence to be taken if necessary: objec- 
tions to be filed: in ten daysfrom the date 
of finding. 

“No date will necessarily be. fixed unless 
objections are filed. 

` CAMPBELL, J. M.—I agree. 


Issue remitted. 
| A 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenos Petition No. 6 or 1914-15 or 
Fyzapap DISTRICT, 

January ‘8, 1915. 

. Present:— Mr. Holms, S. M., and 
‘ Mr. Campbell, J. M. 
_ JAGMOHAN UPADHYA—Ptatntirr— 
APPELLANT 
VErsuUs 
Babu KAMTA SHIROMAN PRASAD 


SINGH—Derenvant— RESPONDENT. 
` Eoectment—-Stranger taking possession of deceased 
tenants holding—Rent, receipt uf, effect of--Admission 
to tenancy— Fresh statutory period. 

The receipt of rent, for periods subsequent to the 
death of a tenant, froma man whois notan heir to, 
but takes possession of the holding of, the deceased 
tenant, constitutes his admission to tenancy, and a 
fresh statutory period begins from the date of his 
thus taking possession. 

Court of Wards, Bilhra Estate- 
Rev. L. J. 96, distinguished from. 


Appeal from the decree ofthe Officiating 
Commissioner, Fyzabad, dated the 10th 
August 1914, upholding- that of the 
Assistant Collector, Fyzabad, dated the 21st 
May 1914. 


Mr. Mohammad Wasim, for the Appellant. 
Babu Rudra Dat Singh, for the Respond- 
ent. 


v. Ram Charan, 3 


JUDGMENT. 

- Hors, S. M.— (January 11th, 1915.) - Only 
one ground is argued and I think it is a good 
one. : The lower Courts do not seem to me 
to have distinguished the facts in the case 
reported as Court of Wards, Rilhra Estate v. 
‘Ram Charan (1) from the facts in the 
present case. Inthe reported case it was held 
that the mere acceptance of rent by the 


(1) 3 Rev. L, J, 96, 
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ASSARAM V, KESRI CHAND, 


landlord from the heir of a deceased tenant 


after the expiry of the latter’s statutory 


tenancy did not amount to acquiescence in 
the 
former, 
eject him at the earliest possible opportunity. 
In the present case Ajudhia died in December 


continuation of the holding by the 
provided that steps were taken to 


1912, and though the landlord took steps to 
eject the present appellant at the earliest 
possible opportunity, itis admitted that the 
present appellant was not Ajudhia’s heir. 
The landlord took rent from him for Rabz 
1320 Fasli and Kharif 1321 Fasli, that is to 
say, for periods subsequent to Ajudhia’s 
death. This certainly constitutes an admis- 
sion to tenancy, and section 127, which only. 
applies.to persons occupying land without 
the consent of the landlord, does not apply. 
The respondent alleges that, as he could have 
ejected the appellant asa trespasser and 
sued him also for rent under section 127, the 
result is the same if he received rent from 
him before ejectment. To my mind the 
result is entirely different. “The receipt of 
rent from a man who is not ar heir to the 
deceased tenant, is sufficient evidence of his 
admission to tenancy, and afresh statutory 
pericd has certainly begun. 

I would set aside the orders of the. lower 
Courts and cancel the notice of ejectment, 
respondent paying costs all through. 

CANPBELL, J. M.—I agree. 

Appeal allowed. 


Ng RENTS 


CALCUTTA HIGH COURT. 
ORIGINAL Givin Suit No. 5416 or 1931. 
May 28, 1912. 

Present:—Mr. Justice Fletcher. 
ASSARAM AND oTHERS—PLAINTIFFS 
VEFSUS 
KESRI CHAN Danp 0THERS— DERENDANTS, 

Civil Procedure Code (Act V of 1908), s. 115—Appeal 
-—Shahjog hundi- Not negotiable instrument. attested— 
Promissory i a Dab duty — Admissibility i” 
evidence. 

A shahjog hundi is only payable tothe respectable 


. holder and is not equivalent toa hundi payable to 


bearer. It is nota billof exchange or cheque payable 
to order. IJtis a bill of exchange which is not, at any 
rate in the full sense, a negotiable instrument, it is 
a bill of exchange payable to a certain person. [p 
.248, cal. 2.] 
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A transferee of shahjog hundis takes hundis 
subject to equities, although there may be, according 
to the custom of the markets, some means of pro- 
téction of the acceptor who after due inquiry satisfies 
himself that the person presenting the document 
for payment is a respectable holder. jp. 248, col. 2.] 
“The definition of a bill of exchange in the 
Negotiable Instruments Act does not contemplate 
that the drawer is to be the same person as the 
drawee. On principle, however, in accordance with 
the English Law on the subject, where in a bill the 
drawer and the drawee are the same persons, then the 
holder may treat the instrument at his option either 
as a bill of exchange or as a promissory mote, [p. 249, 

cols. 1 & 2.) A 


` An attested shahjog hundi comes under section 6 
of the Indian Stamp Act andis chargeable under two 
headings in the Schedule. [[p. 249, col. 2.] 

. An attested shahjog hundi can be sued on either as 
a promissory note or as bond and may be admitted to 
evidence as a bond subject to the penalties under the 
Stump Act. [p. 249, col. 2.] 

- [Per Jenkins, C. J, and Woodroffe, J., on appeal — 
No appeal lies against an order discharging & 
Rule under section 115 of the Civil Procedure Code. 
fp. 249, col. 2.] 


| JUDGMENT.—This is a Rule obtained by 
the defendant ina Small Cause Court suit 
calling upon the plaintiff to show cause why 
the decree passed by that Court in a suit 
between the plaintiff and the defendant should 
not be set-aside. The point is one of some 
nicety. The facts are as follows:— The plaint- 
iff on the 7th March 1911 brought a suit in 
the Small Cause Court against the defendant 
to recover a sum of Rs. 806, being the amount 
of principal and interest dua by the defendant 
to the plaintiff on two hundzs for Rs. 400 each 
executed by the defendant in favour of the 
plaintiff at Calcutta for valuable consideration 
payable after 562 days and 573 days respec- 
tively after theexecution. The defence in the 
written statement of the defendant who has 
been called the added defendant, is that the 
hundis were not admissible in evidence. The 
case came on for trial before the learned Second 
Judge. The learned Second Judge decreed 
the suit in favour of the plaintiff and-on an 
application to the Full Court for an order for 
new trial the judgment of the Trial Judge was 
upheld, onthe ground that the documents had 
been properly admitted in evidence. The 
point arises in this way. The defendant 
‘drew these two hundzs in suit. The heundzs 
‘tre what are called shahicg hundis, that is, 
‘they are payable to the respectable holder. 
That apparently is a custom that exists 
amongst -the Indian merchants, and the 
acceptor does not get a discharge unless he 
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‘takes the trouble to satisfy himself that the 


person presenting the document for payment is 
either known in the bazar or identified to him. 
Now the point has been raised, and the Rule 
was granted on this footing, that these two. 
documents were negotiable instruments, and 
were therefore not admissiblein evidence under. 
section 35 of the Indian Stamp Act. Section 35 
provides, that a document not being a doca- 
ment chargeable with a duty of one-anna or 
a bill of exchange or promissory note, shall, 
subject to the payment of penalties, be. ad- 
mitted in evidence. Now the point that has 
been raised in this vase is that these two 
documents were bills of exchange within the 
meaning of the Negotiable Instruments Act. 
Section 2, sub-section 5 (b) of the Stamp Act 
providesthat a bond” includes any instrument 
attested by a witness not payable to bearer 
whereby a person obliges himself to pay 
money to another. Now the first point that I 
have to decide is, is a shahjog hundi payable 
to order or to bearer? It has been expressly 
decided by the High Court of Allahabad in 
Lalla Mal v. Kesho Das (1) that a shahjog 
hundt is only payable to the respectable 
holder and is not equivalent toa hundi payable 
to bearer. That seems to dispose of the 
case in sofaras it is said to be a negotiable 
instrument payable to bearer. The nezt 
point is, is this kundi a hundi or a bill of 
exchange payable to order? Of course, these 
huudis drawn according to Indian’ customs 
are matters of considerable difficulty to under- 
stand. But the High Court of Bombay in a 
case, Ganesdas Ramnarayan v. Lachminarayan 
(2), which was a reference by the Presidency 
Small Cause Court at Bombay, decided that 
a shahjcg hundi is nota bill of exchange or 
cheque payable to order. Then one is left 
with the hundi as being a hundi not payable 
to order or to bearer. That is, it is a bill of 
exchange which is not at any rate in the full 
sense a negotiable instrument; it is a bill of 
exchange payable to a certain person. That 
means that the transferee of shahjog hundis, so 
far as I can see on the authorities, tikes hun- 
dis subject to equities, although there may 
be, according to the custom of the markets, 
some means of protection of the acceptor who 
after due enquiry satisfies himself that the 
person presenting the document for payment is 


a respectable holder. When we have got to 
(1) 26 A. 493; A. W. N. (1904) 100;1 A. L. J. 254, 
(2) 18 B. 570, f 
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that stage, we have got to see whether the 
learned Second Judge was right when he ad- 
mitted this document subject to the payment 
of the penalty chargeable on a bond under 
section 35, sub-section (a) to the Indian Stamp 
Act. “Bond”, asI have already said, from the 
definition includes ary instrument attested by 
a witness not payable to order or to bearer 
whereby a person obliges himself to pay money 
to another. It appears to me from the au- 
thorities that I have cited in Allahabad and’ 
Bombay that this document is not payable to 
order or to bearer. Therefore the question is, 
does this document create an obligation by the 


defendant to pay the plaintiff the sum of. 


money mentioned in the Lundi? So far as 
the attestation goes, itis not denied that the 
signature was in fact attested by a person who 
saw the document executed. Now the question 
whether an attestation sometime after the exe-. 
cution of the document was a proper attesta- 
tion, in my opinion, is one of fact which the 
learned Second Judge was entiiled to decide 
on the evidence. This document was a docu- 
ment attested by a witness. The next point 
is, does it create an obligation to pay? This- 
hundi‘is drawn by the firm of Kesri Chand- 
Sugan Chand, the deféndants, on themselves. 
By the definition in the Negotiable Instru- 
ments Act a bill of exchange is an instrument 
in writing containing an unconditional order 
signed by the maker, directing a certain per- 
son t6 pay a certain sum of money only to, or 
to the order ‘of, a certain person, or to the” 
bearer of the instrument. It is quite obvious. 
that the section of the Negotiable Instruments. 
Act contemplates that there shall be two per- 
sons, the drawer and the drawee. It does not. 
contemplate that the drawer is-to be the same’ 
` personas the drawee. That isin accordance. 
with the law which had been laid down pre-- 
viously to the codification of the law relating 
to negotiable instruments in England. It ap-’ 
pears that prior to the Bills of Exchange’ 
Act, 1882, 45 and -46 Vic., ©. 61, the law 
was laid down in Peto y.- Reynolds (3) and: 
Parke, B. then said: “I cannot, however, 
help observing that there is no case in. 
which it has ever been decided that an 
instrument could be a bill of exchange where: 
there was not a drawer and a drawee.” In 
the 5th section of: the Bills of Exchange’ 
(3) (1854) 9 Ex. ‘410; 96 R. R. 742; 2 Com. L. 
R. 491; 23 L. J. Ex. 98; 18-Jur. 472; 22 L. T, (o. s.) 


246;.2 W..R. 196, 
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Act,. 1882, the Jaw has now been codified, 
but it expresses the law as it had been laid 
down prior to the Statute, namely, that 
where ina bill the drawer and the drawee 
are the tame persons, then the holder may 
treat the instrument at his option either asa ` 
bill of exchange or as a promissory note. 
That seems to me to be the law from the 
decisions that’ have been cited. The Indian 
Statute has not apparently ‘made any similar 
provisions for the case of a bill of exchange 
having the same person as both the drawer 
and the drawee. On principle the law must 
be the same; that is, that the holder has the 
right to treat the document either as a Dill of. 
exchange or as a promissory note. That, 
therefore, brings us to this, that the holder 
in this case has the right to treat the docu- 
ment asan attested promissory note. An 
attested promissory note, it cannot bedoubted, 
does create an obligation to pay the sum 
mentioned in the promissory nate, because 
by the very nature of the document the 
promissory note doescontain an obligation to 
pay. Ifthat be so, in this case there are 
two promissory notes to pay Rs. 400 each. 
Those’ two'documents seem to me to come 
under section 6 of the Indian Stamp Act, that 
1s, documents chargeable under two headings 
in the Schedule, and the law provides that 
they shall be chargeable only with the higher 
of such duties. As a matter of fact. the 
hundis bring drawn for a period of more 
than one year, the stamp duty on a bond and 
a hundi of this nature is exactly the same. 
But the point is, was the learned Second: 
Judge right in admitting these docu. 
ments in evidence as bonds? In my 
opinion he was. I think this document conld. 
have been sued on either asa promissory. 
note or as a bond containing the obligation. 
to pay, attested by one witness and not 
being payable to order or to kearer. Thai. 
being so, inmy opinion, the learned Second: 
Judge was correct in admitting these.two. 
documents in evidence subject. to the 
penalties being paid as creating an obliga- 
tion to pay in favour of the plaintiff. The: 
present Rule fails and must be dismissed: 
with costs. 


Rule discharged, : 

[An appeal against this cider came up for hearing 
before Jenkins, ©. J, and Wecdrcffe, J. on the 2d 
September 1912 and was dismissed on thé ground 
that no appeal Jay against an order diseharging: a 
Rule under section 115, Civil. Procedure Cede— Kd, Ja, 
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BUDDHU LAL V, RAM SARUP, 


COURT OF THE BOARD OF REVENUE, 
5 UNITED PROVINCES. 
‘Revenve Perrrion No. 275 or 1914-15 or 
f Lucknow DISTRICT. 

November 3, 1915. 

Present:— Mr. Holms, S. M., and 
h Mr. Campbell, J. M. 
Pandit BUDDHU LAL—Derenpant—~ 
' APPELLANT 
TOTEUS 

| RAM SARUP AND OTHERS—PLAINTIFFS— 


. RESPONDENTS. 

Oudh Rent Act (XXII of 1886), Chap. VIIA— 
Resumption—Adverse proprietary possession, prima 
facie, established, effect of—Jurisdiction of Civil and 
Revenue Courts ii 
_ Revenue Courts should not apply Chapter VIIA 
of the Oudh Rent Act to cases where the defendant, 
although he is shown as & rent-free holder in revenue 
papers, makes out a very strong prima facie case of 
adverse proprietary possession for many years, unless 
his title is set aside by the Civil Courts. 


` Appeal fromthe decree of the Commis- 
sioner, Lucknow, dated the 24th July 1915, 
reversing that of the Deputy Commissioner, 
Lucknow, dated the 24th March 1915, 
reversing that of the Assistant Collector, 
Lucknow, dated the 16th January 1915. 


Babu Bisheshwara Nath Srivastara, Babu 
Lachhman Prasad Verma and Pandit Manohar 
Lal Tewari, for the Appellant. 

Babu Surendro Nath Ruy, for the Respond- 
ents. 


JUDGMENT. 


| CAMPBELL, J. M.—(November Ist, 1915.) —I 
am unable to agree with the Commissioner in 
this case. The land in dispate lies on the 
boundary of two villages, Kamlapur and 
Kamlabad. Itis admittedly shown within 
the boundary of the former, but also 
admittedly has for the last 30 years been 
shown in the possession of the proprietors of 
the latter, who have either cultivated it 
themselves or collected the rent from the 
tenants in actual possession. For several years 
past the proprietor of Kamlabad has been 
shown as the cultivator in rent-free possession; 
and the proprietor of Kamlapur now applies 
to have him assessed to‘rent as a rent-free 
tenant. J do not think it is a case to which 
Chapter VIIA of the Kent Act should be 
applied. Appellant has made ont a very 
strong prima facie case of adverse proprietary 


possession for many years: and until his title’ 


is set aside by the Civil Courts, I do not 
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think it should be disturbed by the Revenue 
Courts. 

_ I would set aside the Commissioner’s order 
and dismiss plaintiffs-respondents’ suit with 
costs in all Courts, 

Horus, S. M.~ I agree. 
Appeal allowed. 





CALCUTTA HIGH COURT. 
ÅPPEAL From APPELLATE DECGRER No. 3&74 oF 
1912. 

May 27, 1915. 
Present:—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Roe. 
KESHARI CHAND SURANA AND OTHERS 

—[)EFENDANTS—ÅPPELLANTS 
VETSUS 
ASHARAM MAHATO ~ Piaintirr— 
RESPONDENT. | 

Stamp Act (IE of 1899), s. 35 (a)—Shahjog hundi. 
if bill of exchange or promissory nete—Bond, admissi- 
bility of, in evidence. 

“A shahjog hundi is not a bill of exchange nor a 
promissory note. It is only payable to the respectable 
holder and not equivalent to a hundi payable to 
a bearer. [p. 257, col. L] 

A shahjog hundi attested by a witness is a bond 
within the meaning of the Indian Stamp Act and is 
admissible in evidence upon fulfilment of the con- 
ditions mentioned in section 35 (a) of the Act. [p. 
252, col. 1.) | 

Appeal against the decree of the District 
Judge, Cachar, dated the 17th August 
1912, affirming that of the Subordinate 
Judge of Cachar, dated the 30th March 
1912. 

Babu Haradhone Chatterjee, for the Ap- 
pellants. é 

' Babus Manmatha Nath Mookerjee and 
Satindra Nath Mookerjee (for Babu Satis 
Chunder Sen), for the Respondent. 


JUDGMENT.—This is an appeal by the 
defendants in a suit for recovery of money 
due on five instruments described in these 
proceedings as hundis. The substantial 
question in controversy between the parties 
is, whether these instruments have been 
properly admitted in evidence under section 
35 (a) of the Indian Stamp Act. The 
documents are engrossed on paper which 
bears an impressed stamp of four annas 
each, They are, each of them, attested. 


. 
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by a witness, and the money secured there- 
by is not payable on order or demand. 
The contention of the appellants is that 
they were not admissible in evidence even 
upon fulfilment of the conditions mentioned 
in section 85 (a) ofthe Indian Stamp Act. 
‘That section -is in these terms: “No instru- 
ment chargeable with duty shall be admit- 
ted in evidence forany purpose by any 
person having by law or consent of parties 
authority to receive evidence, or shall be 
acted upon, registered or authenticated by 
any such person or by any public officer, 
unless such instrument is duly stamped.” 
Then .follows clause (a) providing that any 
such instrument, not being an instrument 
chargeable with a duty of one anna (or 
half an anna) only, or a bill of exchange 
or promissory note, shall, subject to all 
just exceptions, be admitted in evidence on 
payment of the duty with which the same is 
chargeable, or, in the case of an instrument 
ingufficiently stamped, of the amount requir- 
ed: to’ make up such duty, together with 
@ penalty of five rupees, or, when ten times 
the amount of the proper duty or deficient 
portion thereof exceeds five rupees, of a 
sum equal to ten times such duty or por- 
tion.” It is consequently plain that unless 
the instruments before us fall within the 
description of a bill of exchange or a 
promissory note or an instrument charre- 
able with a duty of one anna or half an 
anna ‘only, they were admissible in evi- 
dence on payment of duty and penalty. 
There is no controversy that the instru- 
ments do not fall within any of the classes 
of documents chargeable with a duty of 
one anna or half an anna only. The 
question remains, whether they are bills of 
exchange or promissory notes; the answer 
must depend on the terms of the doen- 
ments. The following: is a literal transla- 
tion of one of them:— 


ts i 
Hundi. 


ty, 


Stamp -/4/. 





1% Sri Ganeshji helps. 


< l to’ Bhai Kesri Chand Sugan Chand 
‘of the good and prosperous place Caleutta— 
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by Kesri .Chand Sugan Chand of the 
port of Calcutta whose compliments please 
accept. Further (we draw) hundi here for 
Rs. 400 in words four hundred rupees: full 
double of .two hundred rupees, the half 
thereof, in favour of Bhai Buldeo Dass 
Asaramji. Please pay after 51! five hundred 
and eleven days from Miti Sawan I 
Sudi 5 Thursday, value in Company’s coin 
to the respectable holder. Miti- Sawan I 
Sudi 5 Sambat 1966 Thursday. 


(Sig.) Kesi CHAND SEPANI. 


Witness—MATHURA se Kavaan.” 2 


(On fee 


400/- 


e—a 


_ (Torn) Due 15th December 1910. 
` 744 to Kesri Chand Sugan Chand.” 

The term bill of exchange, as definedin 
clause (2) of section 2 ọf the Indian Stamp 
Act, means a bill of exchange, as defined 
by the Negotiable Instruments Act, 1681, 
and. includes also a hundi and any other 
document entitling or purporting to entitle 
any person, whether named therein or not, 
to payment by any other person of, or to 
draw upon any person for, any sum of 
money. The expression bill of exchange” 
is defined in the Negotiable Instruments | 
Act to mean an instrument in writing, 
containing an unconditional order, signed 
by the maker, directing a certain person 
to pay a certain sum of money only to,. 
or to the order of, a certain person or to 
the bearer of the instrument. The instru- 
ment set out above does not fall within this 
definition of a bill of exchange, for a 
two-fcld reason, first, because it does not 
contain an unconditional order for payment 
and, secondly, because a bill of exchange 
contemplates two persons a drawer and -a 
drawee. Nor does the instrument fall 
within the wider definition given in section 
(2), clause (2) of the Indian Stamp Act, 
because it is not a document which entitles 
the person named therein to payment by 
any other person of, or to draw upon any 
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person for, any sum of money. Jt is also 
éledy that the instrument is not a promissory 
note as defined in clause (22) of section 2 
of the Indian Stamp Act read with sections 
4 and-5 of the Negotiable Instruments 
Act. A promissory note is defined there 
to be an instrument in writing (not being 
a bank note or a currency note) containing 
an unconditional undertaking signed by the 
maker to pay a: certain sum of money only 
to, or to the order of, a -certain person. 
or to the bearer of the instrument. The 
document .contains.a qualified promise to 
pay, which takes it out-of the definition 
[ Fisher. v. Calvert? (1); Mortgage Insurance 
Corporation Ltd. v, Inland Revenue, Com- 
missioners (2)j., Thére is no’ uncon- 
ditional undertaking to pay in this case, 
nor is the instrument payable to the 
bearer, because a shahjog . hundi, which is the 
name given to the instrument before us, is only 
payable to the respectable holder and is not 
equivalent to a hundi payable to the bearer 
| Davlatram _Shriram v. Bulakidas Khem- 
chand (3); Ganesdas. Ramnarayan v. Lachmin- 
arayan (4); Thakur Das v. Futteh Mull (5); 
Bhuputram v. Hari Prio Coach (6) 
and Lalla Mal v. Kesho Das (7)]. The 
document is, in our opinion, a bond, al- 
though it is called a hundi [Venku v. Sitaram 
(8)]...This'is plain from section 2, clause 
{5).(b) of the Indian Stamp Act, where a 
bond -is defined as an instrument, attested 
hy a witness and not payable to order or 
bearer, whereby a person obliges himself to 
pay . money .to-another. The view we take 
of the nature of thisinstrument is identical 
with :that adopted. by Fletcher, J., in the 
case of: Jallan Chand v. Asaram, Assaram v., 
Kesri Chand (9), 4 
Jhe .resulf is that. the decree of ithe 
District. Judge is affirmed and this appeal 
dismissed: with costs. ek, = 

oh a _.. .  . Appeal dismissed, 

| (t) (1879) 27 W. R. 301. Pi 

(2) (1888) 210. B, D. 352; 57 L. J. Q. B 620; 36 
W.R. E33: ” l 

s, 

(4) 18 B. 570.. : es 

(5) T.B. L: R. 275; 16 W. R. 3. 

(6) 50. W. N. 313. 

(7y 26 A. 493; A? W. N. (1004) 100; 1 A, L. J, 254. 
c (8) 29. B. 82; 6 Bom. L. R. RAI. 

(9) £3 Ind. Cas. 247; 22.0. D. J. 22. 
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COURT OF THE BOARD OF REVENUE; 
UNITED PROVINCES. 
Revenxve Petition No. 39 or 1914-15 op ` 
SULTANPUR DISTRICT. 4 
March 18, 1915. 
Present:—Mr. Holms, S. M., and 
Mr. Campbell, J. M. ` 
JAGESHAR BAKHSH SINGH AND OTHERS 
— DEFENDANTS—APPELLANTS 
VETSUS 
HANWANTA SINGH — PLAINTIFE— | 


RESPONDENT. 

Oudh Rent Act (XXII of 1886), s. 127—Person 
occupying land after losing right of its occupation. 

Section 127 of the Oudh Rent Act covers caseg 
in which a person, who formerly had a right to a 
land, maintains his oceupation though his ‘right to 
hold it has expired. i 

Harbhajan v. Bihari Bakhsh Singh, 
Decision No, 8 of 1903, followed. 


Appeal from the decree of the Additional 
Commissioner, Fyzabad, dated the 17th 
September 1914, reversing that of the 
Assistant Collector, Sultanpur, dated the 
26th May 1914, 

FACTS.—The plaintiff sold to the de- 
fendants his entire proprietary rights in- 
cluding his rights in sir, but nevertheless 
retained possession of the sir lands even after 
the sale withoutepaying any rent for them. 
The defendants then treating him as a tenant 
under section 127 of the Oudh Rent Act 
issued a notice of ejectment against him, 
and he contested it on the ground that he 
was not liable to ejectment by notice, inas- 
much as he could not be treated as a tenant 
under section 127 but was a rent-free grantee 
and that, therefore, the defendants ought to 
have preceeded against him under the Re- 
sumption Chapter of the Act. Thus the ques- 
tion to decide was whether the plaintiff was 
a tenant under section 127, j. e, a tenant 
without any statutory privileges, cr a rent- 
free holder. 

Mr. Fakharuddin Hasan, for the Appellants: 

Mr. P. N. Rozdon, for the Respondent, 


JUDGMENT. 


Horus, S. M.—( March llth, 1915.)—This 
land is recorded as held bila faisla and no defi- 
nite rent-free grant is set up. It is clear that 
after 1874, when the respondent specifically 
parted with his rights in sir as well as his 
proprietary rights, he continued in possession 
of ike land in sir without any title. I agree 
with Mr, Hardy in his decision in Harbhajan 


Selected 
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v. Bihari Bakhsh Singh (1) that 
section 127 covers cases in which a par3on 
who formerly had aright to the land main- 
tains -his occupation though his right to 
hold it has expired. 


I would set aside the order of the Addi-: 


tional Commissioner and restora that of the 


Assistant ` Collector, respondent paying 
costs throughout. 
CAMP3ELL, J. M. —I agree. 


App2al allowed. 


(1) Selects d Decision No. 8 of 1903. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 360 
or 1913. 
March 12, 1916. 
Present;—Justice Sir Asutosh Mookerjee, KT, 
and Mr. Justice Newbould. 
SATISH CHUNDRA SINHA— APPELLANT 
VErsits 
ANANDA GOPAL DAS AND OTHERS — 


DeFaNDANTS — RESPONDENTS, 

Land Acquisition Act (I of 1894), ss. 18, 30— 
Reference, Collector's jurisdiction to make, after sila 
out compensation to one of the parties—Order, propei 
to be made when wrong party gets conpensalion. 

A Land Acquisition Collector, has jurisdiction 


to make the reference under section 30 of the Land - 


Acquisition Act to the Civil Court after paying the 
‘compensation to one of the claimants. [p: 234, col. 1.] 

Where a Land Acquisition Collector, after having 
paid the compensation to one of the parties, made 
reference to the Civil Court which held that the 
other party was entitled to the compensation and 
not the party to whom compensation had been paid 
by the Collector: 

Held, that the Court Should have decreed the 
amount of compensation not against Government, 
who were not a party to the proceedings, but against 
the party to whom compensation had been paid by 
the Collector. [p. 254, col. 2.] 

Appeal against the decree of the Subordi-° 
nate Judge, Burdwan, dated the 17th of July 


1913. 

Babus Upendra Nath Chatterjee-and iu das 
Sinha, for the Appellant. 

Babus Jogesh Ohandra Roy and Asitaranjan 
Ghose, for the’ Respondents. 


JUDGMENT.—This appeal. arises out of 
a dispute about the apportionment of a sum 
of Rs. 1,242-15-2 awarded as compensation 


`‘ 
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party, 


F him, 


for land taken under the provisions ‘of the 
Land Acquisition Act, I of 1994. The first 
who is the appellant bafore us, 
claims that he had a lakhirajy title to the 
land acquired. The second party claim as 
patnidars and darpatnidars. . The Land Ac- 
quisition Collector made an award in favour 
of the lakhirajdar and paid him the compen- 
sation. Then as -the patnidurs did not 
admit .the title of the lekhtrajdar, ‘he 
referred the case to the Civil. Court under 
section 103 of the Act. The learned 


 Sabordinate Judge who heard the reference 


had - no lakhir aj 


held: that the first party 


right to the land and that the malcks, viz., 


the paintdars and darpatnidars -were entitled 
to get the compensation: that had basen 
awarded. He directed that- the malliks 
should get the above compensation from. the 
Government-and that the Government would 
be at liberty to realizə from the first party 
the sum which had been wrongly paid to 
Against this decree the first party has 
preferred this appeal and the second party, 
after an unsucsessful application for review, 
have taken a cross-objection that tha Court 
ought to have directed the first party to pay 
them the compensation with interest from 


: the date of his withdrawal. 


It is first contended on behalf -of the 
appellant that the Collector; after he had 
paid the amounts, had no jurisdiction to 
make an order of referetce to the Civil 
Court under section.20 ‘of the Lard Ao. 
quisition Act. In support of this contention 
reliance is.placed on the case of Gobindaranee 
Dasee v. Brinda Ranee Dasee (1). 1n: this 
case the learned Judges observed that it-was 
open to doubt whether section 13 or section 
3) of the Act can have any application after 
the money has actually. been paid - away. 
They, however, came. to no decision that 
would be binding on us :on this point, and 
as pointed out in Mrinalini Dasi v. Abinash 
Uhunder Dutt (2),-a different view was taken 
in the case of Nobin Kali Deb: v. Banalata 
Debi (8). In our opinion: though the Aet 
clearly contemplates that when there is a 
dispute as to apportionment the reference to 


(1) a5 C. 1104 12 ©. W. N. 1033. 
(2) 6 Ind. Cas, 608; 14 C. W. N. 102b I C. L. an 


533. 
G) 820. 921; 2 0. L. J. 593: a a a th 
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"the Civil Court under section 30 should be 
made before any payment bas been made, 
still there is nothing in the Act that pro- 
hibits the Land Acquisition Collector from 
‘ acting as he has done in this case, namely, 
making the reference after 
compensation to one of the parties, When 
“such a reference has been made, it is 
undesirable that the party who succeeds in 
showing that the Collector’s order was 
wrong be compelled to resort to a regular 
suit to compel the opposite party to refund 
“the compensation, to which he has been 
held not to be entitled, nor can the rights 
of the opposite party be in any way pre- 
judiced by the reduction of litigation. 
Before the lower Court the appellant raised 
no objections to the proceedings and unless 
those proceedings were without jurisdiction 
it is too late for him to plead prejudice. 
As we hold that the lower Court had 
jurisdiction we, therefore, decide against 
the first objection taken on behalf of the 
‘appellant. . 

On tbe merits we think the learned 
Subordinate Judge is right in holding that 
the appellant has no title to the land 
-acquired. The unregistered deed of sale 
which is his title-deed is of a very suspi- 
cious appearance and in the absence of 
direct evidence of its execution and having 
regard to the unsatisfactory nature of the 
evidence called to prove the signatures of the 


‘attesting witnesses, we can attach no weight 


‘toit. The evidence as to possession is 
contradictory, but apparently the land which 
consists of a tank and its bank was regarded 
as of no value before the land acquisition 
proceedings were contemplated. The owner 
probably did little to assert his right or to 
prevent casual grazing and fishing by the 
villagers generally. However that may be, 
we are certainly not disposed on a perusal 
of the recorded evidence to reverse the 
finding of the lower Court on this point. 
The omission of the appellant to file any 
road-cess return with regard to this land goes 
strongly against his claim to have asserted 
a lakhiraj title to it. It is contended 
that the onus has been wrongly thrown on 
the appellant. This, however, is nota case 
in which the onus Hes on the zeminaar to 
prove the land is mal against a person 
claiming it as lakhiraj. The parties to 
‘hese proceedings claim the property as 
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payment of ' 


‘This sum will be paid by the 
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being in separate mahals, Also obviously 
a claimant ina land acquisition proceeding 
can get no share of the compensation with- 
out establishing either title to or possession 
of the land acquired and the appellant has 
failed to prove either in this case. 

We think the cross objection taken by the 
respondent must be allowed. Government 
was nota party to these proceedings and 
the lower Court, therefore, could not 
direct in its decree that the amount payable 
to the second and third parties should be 
realised from Government. The order also 
is unnecessary. The money hasto be paid 
by the first party and to be received by the 
second and third parties and it is simpler 
that the payment should be made directly 
by the former tothe latter. The respond- 
ents are entitled to interest from the date 
of withdrawal which we allow at the rate 
of 6 per cent. - 

We dismiss the appsal with costs. 

We allow the cross-objection taken by 
the respondent and vary the decree so far 
as it directs that the sum of Rs, 1,242-15-2 
be realised from Government by ihe second 
and third parties and that Government will 
recover the said sum from the first party. 
first party 
to the second and third parties with interest 
at 6 per cent. per annum from the date of 
withdrawal. The appellants will also pay 
the respondent’s costs, if any, on this cross- 
objection. 

Appeal dismissed. ` 


COURT OF THE BOARD OF REVENUE; 
UNITED PROVINCES. 
Revenve Petition No. 27 or 1914-15 or 
FyzaBaD DISTRICT. 
March 19, 1915. 
Present:—Mr. Holms, S. M., and 
Mr. Campbell, J. M. 
Raja OUDH INDRA PRATAP SAHI—. 
PLAINTIEF-—— APPELLANT . : 
VETSUS | 
NAKCHHBED SINGH, minor, UNDER THE’ 
Goarpiansuie of HARPAL SINGH 


— DEFENDANT — RESPONDENT. 
Construction of document—Settlement decree, inter 
pretation of—Under-propretary rights—Tanks drying 
WD, n of-—-Oudh Rent Act (XXII of 1586), 
s, 107.H. 
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Where a Settlement Court decision declared a 
person to have the rights of a grove-holder in respect 
of the land covered by a grove but, on its losing the 
character of grove, to be liable to pay under- 
proprietary rent on it, and to have the rights of 
collecting narai and grass and of fishing in respect 
of a tank, and, on the tank having dried up, a suit 
was brought for resumption of the land thus cleared 
of the water: 

Held, that the decision did not confer an under. 
proprietary right in respect of the tank land, as it 
did in the case of the grove land, and that section 
1097H of the Oudh Rent Act did not apply. 


Appeal from the decree of the Additional 
Commissioner, Fyzabad, dated the 16th 
September 1914, upholding that of the 
Deputy Commissioner, Fyzabud, dated the 
30th June .1914, upholding that of the 
_ Assistant Commissioner, Fyzabad, dated the 
Sth April 1914. 

FAOTS,—The defendant’s ancestors origin- 
ally held some groves and tanks, in respect ‘of 
which their rights were determined in 1871 
at the time of the First Regular Settlement. 
They were declared to have the rights of a 
grove-holder in respect of the groves, but to 
be liable to pay under-proprietary rent for 
the grove land on the groves losing their 
character as such, and to have a right of 
collecting narat and grass and of fishing in 
the tanks. But the decision was silent on the 
point as to what would be done when the 
tanks would dry up. After a time the tanks 
dried up, and thereupon the land thus clear- 
ed of the water began to be entered in clause 
ð of the patware’s papers as land on which 
no rent was assessed (arazi bila tasfia lagan). 

Now, the landlord brought a suit for 
resumption of the said tank land. The lower 
Courts decreed under-proprietary rights 
under section 107H of the Oudh Rent Act on 
the presumption that, although the drying 
up of tanks had not been contemplated at 
the time by the Settlement Court, the same 
principle applied in the case of the tank land 
as inthe case of the grove land, inasmuch 
as the defendant had been enjoying since 
1871 sagar (tank) rights in the tanks just in 
the same way as grove rights in the groves. 

Babu dshrt Prasad, for the Appellant. 


JUDGMENT, 

Houms, S. M.—(March 6th, 1915. yess 
Though notice was duly served on the 
guardian of the minor, he has not ap- 
peared. I have looked into the Settle- 
“ment decree and there isa good deal to -be 
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said for the appellant’s contention, that it 
only gives rights to narar, grass and fishing 
in the tanks and that it was only in the 
groves that under-proprietary rights were 
given. In the absence of the respondent, L 
would accept the appeal ex parte and modify 
the orders of the lower Courts to this extent 
that the respondent is declared to bea tenant 
without aright of occupancy under section 
107G and would direct the lower Court to 
assess rent for these plots under that section. 

Respondent to pay costs of this appeal. 
CAMPBELL, J. M.-—I agree. 
Appeal allowed. 





PUNJAB CHIEF COURT. 
First Crvin Arrear No. 2484 or 1918. 
July 30, 1915. 
Present:— Mr. Justice Shadi Lal and 
Mr. Justice LeRossignol. 
NAND LAL—-PLAINTIFF— APPELLANT 


VErsus 
JETHU MAL AND OTHERS— DEFENDANTS — 
RESPONDENTS. 


Benami sale~Fraud—Defendant, when can set up 
true facts. 

-In a suit for possession of property under a salo. 
deed executed in favour of plaintiff's father by 
defendants’ father, the defendants alleged that the 
sale-deed was benami, execated solely to save the 
property from the attacks of creditors. ‘The plaint- 
iff contended that the defendants could not be 
heard to say that the sale was a sham affair the 
sole object of which was to deceive creditors: 

Held, that the defendant could be permitted to set 
up the true facts of the transaction; the maxim nemo 
allegans suam tur ipitudinenr audiendus est giving 
way to the maxim in pari delicto potior est conditio 
possidentis. [p. 256, col. 2.] 

Sidlingappa v. Hirasa, 3l B. 405;9 Bom. h., B 
542 and Nahannu Pachhasaheb v. Sabinibibi, 12 Ind. 
Cas. 683; 37 B. 217; 13 Bom. L. R 1011, disapproved. 

Ram Gurun Singhvy Musammat Pran Peary, 13 M. 
I. A. 55l (P. C.) 15 W. R. 14; 2 Suth. P. C. J. 386; 
2 Sar. P. C. J. 620; 20 E. R. 656; Sreemutty Debia 
Chowdhrain v. Bimola Soonduree Debia, 21 W. R. 
422; Bykunt Nath Sen v. Goboollah Sikdar, 24 W. 
R. 391; Babaji v. Krishna, 18 B. 872; Preo Nath Koer 
v. Kazi Mahomed Shazid, 8 C. W. N. 620; Param 
Singh v. Lalji Mal, 1 A. 403; Hafiz Abdul Karim v. 
Muhammad Yusaf, 61 P. R. 1895; Jiwan Singh v. Jora, 
25 P. R. 1905; 65 P. L. R. 1905 and Petherpermal 
Chetty v. Muniandy Servai, 35 C. 551 (P. C.); 12 C. W. 
N. 562;7 C.L. J. 528; 5 A. L. J. 290; 14 Bur. L. R. 
108; 10 Bom. L. R. 590; 18 M. L.J. 277; 4 M, L. T. 12; 
4 L. B. R. 266; 35 1. A. 98, approved. 


First appeal from the decree of the District 
Judge, Amritsar, dated the 26th of August 
1913. 
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NAND LAL v, JETHU MAL, 


Bhagat Gobind Das, for the Appellant. 

Messrs. Broadway, Bhagat Run Puri and 
Santanam, for the Respondents. ih 

JUDGMENT —-Alleging that the pro- 
perties exhibited on plans A, B, O had been 
sold fór Rs. 2,000 by Taba Mal, father of de- 
fendant No. 1 and grandfather of defendants 
Nos. 2 to 4, to plaintiff's father by registered 
deed of 17th ‘June 189], plaintiff pace for 
possession of these properties. ` 
< Plaintiff’s account of his Gaga aan as 
regards: A and B is that-defendants forcibly 
took possession in 1907, as--regards O, that 
Taba -Mas widow Musammat Rikma had 
a right of residence therein, that she died in 
1905, that at her death defendants occupied 
the kouse as his tenants but subsequently 
denied his title. 

Defendants allege that ‘hie sale-deed in 
favour of plaintiffs father is benamz, executed 
solely to save the property from the attacks 
of creditors, that they have divided the pro- 
perty with the aid of plaintiffs father; that 
defendants Nos. 2 to 4 were allotted 4, 
defendant No. l-received B andthe property 
C was divided between them and re-built at 
considerable expense by them. They deny that 
plaintiff or his father was ever in possession, 
constructive or actual, of the property. 
<. The District Judge has dismissed the suit 
finding that thé suit is time-barred, that the 
plaintiff has not proved that the considera- 
tion for the sale was paid - by his father, that 
the alleged partition is established, that 
plaintiff has never been in possession and has 
never ‘dealt with the property. ` 

The plaintiff prefers an appeal and chal- 
lenges all these findings and his first point is. 
that defendants cannot be heard to say that 
the sale-deed was benami, for their explanation 
is that the sale was a sham affair the sole 
object of which was to deceive creditors as to 
the -extent of the vendor's assets. 

The. point has been the subject of some 
difference of opinion in‘ the. several High 
Courts: and -Scdlingappa v. Hirasa (1). and 
Nahannu Pachhasaheb v. Sabimbibi- (2) 
appear -to be in direct conflict with the 
Privy. Council ruling reported as Ram 
Surun Singh v, 
(3); “the principles of which have “been 
Be 31 B. 405; 9 Lom. D. R. 542, 

(2) 12 Ind. Cas, 587; 37 B.-217; 18 Bom. L. R. 1011, 


” (8) 13 M. L A. 551 (P. C.); 15 W. R. 14; 2 Suth. P, 
C. J. 386; 2 Sar. P. C. J. 620; 20 E. R. 656. 
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Param Singh v. Lalji Mal (8). 
also. has-followed the same lines in Hafiz Abdul 


Musammat Pran: Peary l 
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‘adopted. in B samut Deùia onah Y. 
‘Bimola Soonduree Debia (4), Bykunt Nath Sen 


v. Goboollah Sikdar (5), Babaji v, Krishna (6) 
Pres Nath Koer v, Kazi Mahommed Shazid- (7), 
This Court 


Karim y. Muhammad Yusaf (9) and Jiwan 


` Singh v. Jora (10), and in Petherpermal Chetty 
LA Muniandy.. Gada. (11) 


it was held -that 
even a plaintiff . could ‘be heard. fo.allege his 
own fraud, if the fraud had not been actually 


‘completed. The result is that there is a 
-heavy ‘balance of authority in ' favour of- per- 
'mitting the defendant to set - up the trus 
facts of the transaction; 


the maxim- nemo 
allegans suam turpitudinem audiendus est gives 
way to the maxim in pari delicto a est con- 
ditio possidentis, 

Itremains to consider whether the plaintiff s 
father. paid the alleged consideration for the 
sale and whether he obtained possession of 
the property in whole or in part. 


Plaintiff admits that though his father was 
a sahukar he has no books of his own to 
shew that the Rs. 2,000, the consideration 
for the sale, issued from his own resources. 
Plaintiff states that he does not know whence 
his father obtained the money. He produced 
two bahis of his father’s time, but they contain 


no entry dealing with this alleged payment of 
Rs. 2,000, This omission is very,significant. 


Plaintiff goes on to allege that when the 
firm of Maharaj Mal-Taba Mal’ became insol- 
vent in 1890, his father was a creditor in 
Rs. 5,393 of that firm and that in liquidation 
of his claim, the firm known as Jethu -Mal- 
Badri Mal-Rupa Singh was sold to him and 
the firm’s business was continued by Jethu 
Mal as manager for plaintiff's father and he 
produces what purports to be his father’s 
account with that gala; pages 9 A 17 of paper- 


-book. 
_ (4) 21 W. R. 422 - a 
(5) 24 W. R. 391 
(8) 18 B. 372. 
(7) SO, W. N. 620 - 
(8) 1 A. 403, ` 7 
- (9) 61 P. R. 1895 . 
(10) 25 P. R. 1905; 65 P. L. R. 1905. 
(11) 33 0. 551- (P. CO); 12 C. W. N: 562; 7 C. ~A J. 
“695, 5 A. L. J. 290; 14 Bur. L. R. 1098; 10 Bom. L, R. 
"590; 18 M, L. J. 277; 4 M, L. T. 19; 4 L. B, R 266; B5 


"I A. 98, l = 
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Jethu Mal says that the account on pages 
13, 14 was given by him to plaintiff’s father 


merely to support the fictitious sale, that 


plaintiff’s father’s debt owing by the firm of 
Maharaj Mal-Taba Mal was subsequently paid 
off and he produces accounts (page 53 et seq.) 
in support of his statement. 


On page 63 is a repayment of Rs. 800 and 
though -plaintif examined on 6th August 
1913 on page 129 asserted that he failed to 
remember such a payment, on page 41 he 
admitted he had taken Rs. 800 from Jethu 
Mal, for he had to account for alleged expen- 
diture on one of the houses in suit. 

Jethu Mals story is corroborated by tha 
fact that the entries on page 13 concerning 
rent give no details, and by the fact that the 
accounts came to an abrupt termination even 
on plaintiff’s shewing in 1900. 


Why has plaintif no accounts later than ` 


that date? ° | - 


I now turn to the question o£ possession of 
the property. 


Now as regards the property O, tọ Musam- 
mat Rukman, widow of Taba Mal, was reserv- 
ed a right of residence provided she executed 
a lease and paid rent. She lived in the house 
till her death in 1905; she executed no lease 
nor is any payment of rent by her proved. 

This house was rebuilt in 1904 by the de- 
fendants, for the municipal sanction to build 
is in their favour. 

Plaintiff’s possession of this house is quite 
unproved, and he has failed to produce any 
lease or evidence of any kind in respect of B 
which was in Jethu Mal’s possession. A had 
fallen to the share of Hira Nand’s sons, who 
were minors under the care of their mother, 
Musammat Ram Kour. 


The plaintiff has produced in respect of this 
property two leases both dated 1904, one by 
Wazira, the. other by Alladitta; and another 
dated 1906 by one Hari Ram, but to what 
property this last deed refers is doubtful. 

These documents are attested by Jethu Mal 
and he alleges he had them executed -because 
of a quarrel with Musammat Ram Kour. 
Alladitta moreover says he paid the rent to 
Jethu Mal and plaintiff has’ no accounts to 
show he has been receiving any rents from 
this property. 

It is a further remarkable fact that these 
leases date only from 1904, and it isa matter 


ay a a 
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- mistake. 
the enquiry into the amount of compensa- 


_ favourable rate which has 
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‘for surprise that no leases of an earlier date 


are forthcoming. 

We need not go into the sak of Kaia 
tion, for our conclusion is that the sale to 
plaintiff’s father was fictitious and that it 
was never acted upon and we maintain the | 
lower Court’s decree and dismiss. the appeal 
with costs. 

Appeal dismissed, 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenve Petition No. 21 or 1914-15 OF 
Gonpa DISTRICT. 
~- March 19, 1915. 
- Present:—Mr. Holms, 5, M., and 
. Mr. Campbell, J. M. 
Musammat LACHMIN—~Pramtirs— 


APPELLANT 
VETSUS 
BELAHRA E ESTATE —Dsrenpant— 
RESPONDENT. f 


Ejectment —Favourable rent—Deliberate concession 
—~Hyjectment by notice. 

If the rate of rent is favourable by deliberate 
concession, the tenant cannot be ejected by notice. 
[p. 258, col. 1.) 

Kaga from the decree of the Additional 
Commissioner, Fyzabad, dated the 22nd 
September 1914, reversing that of the 
Assistant Collector, Gonda, dated the 3rd 
June 1914, 

Babu Aditya Prasad, for the Respondent. 

JUDGMENT. 


Horus, S. M.—( March 6th, 1915.)—The 
appellant appears in person. On the 
evidence I agree with the Commissioner 
that she has not established her claim 
to hold the land in under-proprietary 
right: The mention in the plaint in File 
No. 281 by Mulhu Ram, the appellant’s 
of the enquiry into his 
rights in 1880 seems to be a 
What he meant probably was 


zamundart 


tion. 

The Aaaieea Collector has found that 
the plaintiff pays rent of this land at a 
continued for 
a long. time, though it is not quite clear 


if the favourable rate of rent referred to 
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is that defined in section 107-I. I would, 
therefore, remand the case for a finding 
on the issue:— Is the rent paid by the 
appellant rent at a favourable rate within 
the meaning of section 107-I, and was 
the rate also so favourable at the time 
of the First Regular Settlement? If so, 
was the rate of rent favourable by 
deliberate concession?” Hanuman Datt v. 
Thakurain Sri Ram Kuar (1) has been inter- 
preted by a subsequent decision of the Board”, 
in which it was held that if the rate of 
rent is favourabfe by deliberate concession 
the tenant cannot be ejected by nctice. 

Fresh evidence to be taken if necessary. 
Objections within ten days from date of 
finding. If no objections filed, no fresh 
date will necessarily be fix: d. 

CAMPBELL, J. M.—TI agree. 

Issue remitted, 


(1) Selected Decision No. 6 of 1909. 


* Viz, Chaudhri Shafiq-uz-Zaman v., Tasadduq 
Husain, 3 Rey. L. J. 112— Ed, 


N 
| 





OUDH JUDICIA COMMISSIONER’S 
COURT. 

Seconp Civit Appsan No. 442 or 1914. 
December 21, 1915. 
Present:—Mr. Stuart, A. J. C. 

- GENDA SINGH— PLAINTIFFE—. 


APPELLANT 
VETEUS 


FATEH SINGH AND orHers—Derenpants — 


RESPONDENTS. 

Hindu Law—Widow—Mitakshara—Sale of full 
proprietary rights in estate- Right of occupancy in 
sir— Oudh Laws Act (XVIL of 1876), s. 25—Succession 
—Oudh Rent Act (XXII of 1886)~ Stridhan 

Where on a sale by a Hindu widow of the full 
proprietary rights in her husband’s estate, a right 
of occupancy is reserved to lier under section 26 
of the (udh Laws Act, succession to such a right 
is governed by tho personal law, there being 
nothing either in the Oudh Laws Act or in the 
Oudh Rent Act providing a definite rule of 
succession. [p 259, col. 1.] 

A Hindu widow cannot be held to have a higher 
title with regard to ex-proprietary rights than she 
could have to full proprietary rights, and there is 
no justification for holding that such ex-proprietary 
rights are hor self-acquired property or stridhan. [p. 
259, col. 1.] 

Babu Gopi Krishna v. Babu Mangla Prasad, Selected 
Decision No, 1 of 1911, referred to. 


Appeal against an order of the District 
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Judge, Hardoi, dated the 22nd July 1914, 
reversing that of the Munsif, Shahabad, dated 
the 27th May 19.4. 


Mr. Ram Bharosey, for the Appellant. 
Mr. Abdul Raof, for the Respondents. 


JUDGMENT.- Suba Singh was the owner 
of a share of proprietary rights in the 
village of Lona. On his death he was 
succeeded by his widow Gaura. Gaura had the 
rights of a Hindu widow governed by the 
Mitakshara Law in the property in question. 
She transferred it by a deed of mortgage. 
A suit was brought on the foot of the 
deed and the property was brought to 
sale and sold accordingly. Under the pro- 
visions of old section 25, Act XVilIT of 1276, 
Gaura obtained a right of occupancy im 
certain plots which had been held as ser 
by her husband and by herself. On the 
death of Gaura the defendants obtained 
possession of the plots in question as 
tenants with occupancy rights The plaint- 
iff sued for possession of the plots on 
the assertion that his rights as an heir 
to Gaura were preferential to those of the 
defendants. The defendants asserted that 
their father and Suba were joint, and 
that on the death of Suba their father 
succeeded to the property by survivorship, 
that the name of Gaura had only been 
recorded in possession of the property by 
way of consolation, and that they were thus 
the actual tenants with occupancy rights of 
the plots in question, claiming not through 
Gaura but through theirfather, They did 
not attempt to explain why, if such were 
the case, they permitted the widow, who 
had no right except a right to maintenance, 
to transfer their property and did not 
protest when the whole of the proprietary 
rights passed away from them. ‘They were 
unable to substantiate their plea by 
evidence, and the learned Munsif decided 
that on the death of Gaura the right to 
succeed to the occupancy tenancy passed 
to the reversionary heir nearest to her 
husband, who on the evidence was proved 
to be the plaintiff. The defendants appealed 
to the District Judge, who decided that 
succession was to the heirs of Gaura 
rather than to the heirs of her husband. 
In support of this view he relied on 4 
decision of the Board of Revenue | Babu Gopt 
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Krishna v. Babu Mangla Prasad (1)|. This 
decision has no bearing on the matter in 
dispute. It lays down that in the province of 
Agra, where the succession to ex-proprietary 
tenancies is not according to personal law but 
according to the! provisions of section 22 
of Act II of 1901, the succession to an 
ex-proprietary tenancy acquired by 8 
Hindu widow is regulated by the provisions 
of that section, and not by the provisions of 
the Mitakshara Law. This decisicn palpably 
can shed no light’ of the rule of suecession 
in’ Oudh, where Act II of 1901 has no 
A pica ton: Act XVIII of 1876, which 
creates ex-proprietary rights in Oudh, lays 
. down nothing as to succession to those- 
rights and in Act XXII of 1086 there is 
also -nothing laying down the rule of 
succession. In such a case the rule of 
succession is palpably the personal law of 
succession applicable to parties. The right 
of a Hindu widow to ex- proprietary rights 
which the Jaw has created in compensation 
for the loss of full proprietary rights can, 
on the face of it, be no greater than 


her title to the proprietary rights. She 
cannot be held to have a. higher title 
“with regard to the remnant than she 


would have had to the whole and there 
is no justification fer looking upon such 
ex-proprietary rights as her self-acquired 
property or as stridhan property. In these 
circumstances the heir who would succeed 
to such rightsupon her death would not 
be her heir, but the heir of her deceased 
husband. On the facts it is established 
beyond the possibility of reasonable doubt 
that the plaintiff is the heir of her deceased 
husband and that -the defendants are not 
his heirs. A 


I, therefore, allow this appeal, set 
aside the decree of the learned -District 
Judge and restore the decree of the 
learned Munsif. The respondents will pay 
their own costs and those of the appellant 
in all three Courts, 
- Appeal allowed. 
(1) Selected-Decision No. 1 of 191 . 
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ALLAHABAD HIGH COURT. 
Seconp Civit Apegat No. 1509 or 1914. 
February 9, 1916, 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique. 
BALDEO PRASAD —Derexpant— 
APPELLANT 
VEYSUS 
M Ganna BHAGWANTI AND OTHERS — 


‘PLAINTIFF AND DEFENDANTS RESPONDENTS. 

Hindu Law—Division of property by daughters— 
Famil. arrangement Sale by sous of one daughter— 
Death of that daughter—Surviving daughters, right of, 
to recover. ` 

One R died ‘leaving three daughters B, L and G. 
The daughters divided the property and got the 
names of their sous recorded. Subsequently L died B 
sued to recover possession of the property from the 
transferee .of Ds sous: 

Held, that B, L, and Ghad agreed to divide up the 
pr operty amongst them in such a way as to bind all 
the three and that, therefore, the suit was not 
maintainable. [p. 260 col. 1] 


Second appeal from tha decision of the 
District Judge, Benares, dated the 17th 
August 1914. , 


Messrs. Gokul Prasad and Harnandan Pra- 
sad, for the Appellant. 


Dr. S. M. Sulaiman, for the Respondents. 


JUDGMENT.—This appeal arises ont of 
a suit for possession. Both the Courts be- 
low have found that one Musammat Radhey 
was in possession of certain property at 
the time of her death. She left three 
daughters and no sons, namely Musammat 
Bhagwanti, the plaintif, Musammat Lakhpati 
and Musammat Govindi. Having regard to the 
findings and the circumstances of the case 
we must treat the property a. baving be- 
longed to Musammat Radhey. The present 
suit is to recover one-third of the pro- 
perty on the allegation that on Musammat 
Lakhpati’s death the plaintiff was entitled 
to it. The answering defendant Baldeo 
Prasad is a transferee under a deed of 
transfer, dated the 3lst of May 1904, from 
the sons of Musammat Lakhpati. The 


` Court of first instance dismissed the plain- 
' tiffs suit. 


The lower Appellate Court re- 
versed that decree. The decision of the 
lower Appellate Court was based on the 
finding that Musanmat Lakhpati had only 
a life-interest which upon her death vested 
in Musammat Bhagwanti as the sole sur- 
‘yivor of the three sisters. (It is admitted 


-. the three daughters did is admitted. 
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that . Musammat Govind died long’ ago.) 
It may be assumed for the purposes of 
, the present appeal that the three daughters 
`of Musammat Radhey only took a limited 
interest and that the interest which they 
took was a joint interest, which in the 
absence of agreement between themselves 
would devolve on - the survivors on the 
death of any one of them and that’ their 
sons would not take as their heirs but 
as the heirs. of Musammat Radhey- What 
Tn- 
stead of remaining in joint possession they 
. each took one-third of the property. Hach 
of them had sons and éach of them got 
their sons’ names recorded in respect of 
the one-third which they took. The only 
possible inference that can be drawn from 
these circumstances is that the ladies agreed 
to divide up the property amongst -them 
in such a way as to bind‘ a) three. It 
may be that the heirs of Musanmat Radhey 
= (unless they happen to be the sons of the 
ladies who have been partners: to the 
family arrangement) will not be bound 
by any arrangement which the daughters 
made between themselves, but there can be 
not the least doubt that the three daughters 
were all bound by what they did. That 
being so, Musammat Bhagwanti has no 
. right to maintain the present suit. Dr. 
Sulaiman has strongly urged that there is 
no finding by the Court below that there 


was any such arrangement and that we. 


should, at least, remit an issue on the 
point. We think that there is no neces- 
ity to send an issue in view of the ad- 
mitted facts. We allow the appeal, set 
aside the decree of the lower Appellate 
Court and restore the decree of the Court 
of first instance with costs in all Courts, 
including in this Court fees on the higher 
scale. 
Appeal allowed. 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
ReveNcs Petition No. 31 or 1914-15 or 
Bara Bankr DISTRICT 
March 17, 1915. 


Present: ~- Mr. Holms, S. M. 
JAGJIWAN BAKHSH—DEFENDANT— 
APPELLANT 
VETSUS 
Syed ASHFAQ HUSAIN—Ptatntiva— 
RESPONDENT. 


Oudh Rent Act (XXII of 1886), s. 107H—Swccessor 
—Muafi held by two brothers jointly, 

Where a muaf holding is jointly held by two 
brothers in equal shares, and on the death of one of 


-them the other succeeds to the whole holding, the 


latter is not a successor to the former. 

Appeal from the decree of the Additional 
Commissioner, Fyzabad, dated the 2dth 
September 1914, reversing that of the 
Deputy Commisstoner. Bara . Banki, dated 
the 22nd January 1914, modifying that of 
the Assistant Commissioner, Bara Banki, 
dated the 20th November 1913. 

Babu Rajeshwari Prasad, for the Appellant. 

Nawab Sadiq Al on for the Respon- 
dent. 


JUDGMENT.—In the khasra of the First 
Regular Settlement, Lalak and Balak, two 
brothers, are recorded as holding this muaft 
in equal shares. Jtis urged that, because 
one of the brothers died first and the other 
succeeded to the whole holding, there are two 
successions. I cannot accept this argument. 
There was no partition of the land and each 
brother kad a share ineach and every field. 
Both Courts have found that it is not proved 
by the appellant that their father, Sital 
Prasad, was a muafidar before them. I was 
a little doubtful whether the entry in the 
kharsa of the first Settlement did not throw 
the burden of proof onthe other side, but, 
on the whole, I will not interfere in third - 
appeal. Both Courts have held that appel- 
lant alone is in pssession as muafidar, and the 
respondent by suing him. has treated him 
asa muafidar. 

Appeal dismissed. In the circumstances, 
parties will bear their own costs. 

Appeal dismissed. 


= 
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CALCUTTA HIGH COURT. 
Lerrers Parent Appsat No. 100 or 1911. 
March 380, 1915. 

Present:— Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr.Justice Woodroffe. 

RAJAB ALI AND orners—DEVENDANTS— ~ 
APPELLANTS 
5 VETSUS 


DINA NATH SABA AND ANOTHER— 


PLAINTIFFS-—]LESPONDENTS. 
` Non- transferable occupancy holding-—Question of 
- transferability— Vendor and purchaser Landlords, 
"some, recognition by. ; 

Certain holdings belonged to D and his sister and 
certain other heirs of D's father. The interests of 
1) and his sister were gold to the plaintiffs. The 
other heirs sued for recovery of their share and 
obtained a decree. They then sued for partition. 
The sons of D pleaded that they had been recog- 
nized by some of the co-sharer landlords, The 
lower Appellate Court gave the plaintiffs a decree 
for an interest proportionate to that of the co-sharer 
- Jandlords who had recognized them: 

Heid, that under the circumstances no question-of 
the transferability of the holding arose between the 
parties, [p. 262, col. 1.) 

Semble :—It is physically impossible to Jet an 
undivided share of-a field to a<ryot for actual 
cultivation, and to let the whole field’ is an 
unwarrantable invasion of the rights of the co-sharers, 
[p. 262, col. 1.] 


Appeal under section 15 of the Letters 
Patent against the decree of Mr. Justice 
Coxe, dated the 6th of April 191i, in Appeal 
from Appellate Decree No. 2349 of 1909, 
against the decree of the District Judge, 
Tipperah, dated the 8rd June 1909, modify- 
ing that of the Munsif, 2nd Court, Comillah, 
dated the 22nd of June 1908. 


FACTS appear from the following judg- 


moni of the lower Appellate Court: — 


“The lands i in suit comprising 3 kanis and 
` odd formed part of a holding of 14 kanis held. 
by one Tamasha Gazi. One Bhegarsha: got 
a mortgage- decree against Tamasha’s son 
Daba and in execution of that decree pur- 
chased the holding himself. Daba’s sister 
sold her share to Nagarbasi. Bhegar and 
Nagarbasi are said to have got their names 
registered in the landlords’ books, but apparent- 
„ly they could not get possession and they sold 
“the lands to the plaintiffs.. 
1—3 brought. a title suit and eventually got a 
decree for 1 anna and odd gandas. The plain- 
tiffs allege to have 14 annas and odd in the 
land. They allege that they have been 
recognised by the 10 annas zemindars. Defend- 
ants Nos. 5—8 contest the suit. They are the 
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children of Doba, the original holder, and the 
course of litigation shows that they have been 
so far successful in keeping their possession. 
The plaintiffs could not get possession inspite 
of Criminal Court proceedings and they have, 
therefore, brought this suit for partition. 
The Munsif granted them a preliminary 
decree forthe 14 annas and odd claimed by 
them. 


The defendants alleged that some of the 
landlords had taken possession of the lands 
and that the plaintiffs were barred by the spe- 
cial law of limitation for 2 years. Theevidence 
falsifies the theory that any landlord ever 
took possession. It is clear that Doba’s heirs 


‘and relations have been successful in keeping 


their hold on the lands, 


It appears, however, that the defendants 
managed to get some of the landlords on 
their side and eventually they got a patia 
from them. The learned Munsif held, how- 
ever, that they were trespassers and that they 
cannot raise the plea of non-transferability of 
the tenancy. They can hardly be called 
trespassers. They. are the heirs of 
the original holder and they are in 
possession and they have been able to 
obtain a patta from some of the co-sharer 
landlords. The plaintiffs on their own show- 
ing have not gotrecognition from more than 
the 10 annas landlords, and they are people 
who have not been able to get possession but 
have come to Court to establish their title 
by purebase and recognition from the 10 
annas landlords. It is the usual story of 
co-sharer landlords. Some are supporting the 
plaintiffs and the others are supporting the 
defendants. Ido not think in such a case 
that it can be said that the defendants have 
no right to question plaintiffs’ title. 


The very title the plaintiffs can put forward 
does not go beyond a recognition of the 10 
annas landlords and they cannot expect their 
title to be declared to any more. I shail, 
therefore, modify the decree of the Munsif to 
the effect that plaintiffs’ title be declared to 
10/16 of 14 annas 8 gandas 3 krantds 3/5 dantis 
of the lands in suit. The partition will 
proceed as directed by the Munsif on the 
basis of their modified decree. The costs of 
the appeal will be proportionate.” 

JUDGMENT. 
J.—( April 6th, 1911.)—The facts in 


y~ 


' COXE, 
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this case are simple. The holding in suit 
belonged apparently to Daba Gazi and his 
.sisters and certain other heirs of Daba Gazi’s 
father. The interests of Daba Gazi and his 
sister were sold to the plaintiffs. The other 
heirs then sued for recovery of their share 
and obtained a decree for 1 anna odd leaving 
the- plaintiffs with l+ annas odd. They 
have brought this suit for partition, 

The contesting defendants are the-sons of 
Daba Gazi. They plead that they have 
been recognised by some of the co-sharer 
Jandlords. The learned District Judge has 
given the plaintiffs a decree for an interest 
proportionate to that of the co-sharer land- 
` lords who have recognised them. The plaint- 
iffs appeal. 

What the effect of a settlement by co- 
sharer landlords is, has led to a sharp diver- 
sity of judicial opinion, as will be seen from 
the notes to section 183 of the Bengal Tenancy 
Act in Mr. Rampini’s commentary. It is 
perhaps somewhat unfortunate that such 
settlements should be recognised at all. 
They lead to continual disputes. It is 
physically impossible to let an undivided 
share of a field to a ryot for actual cultiva- 
tion, and to let the whole field is an unwarrant- 
able invasion of the rights of the co-sharers. 
It must, however, be admitted that such 
settlements are common. I do not think, 
however, that in a case like the présent it is 
necessary to go into the question of recogni- 
tion by the landlord at all. The plaintiffs 
are entitled to all the interests of Daba Gazi 
and his sister; and as between them on the one 
side and Daba Gazi and his sister on the 
other it is settled that no question of trans- 
ferability of the holding arises. Nor would 
such a question arise between them and the 
go-sharer landlords | Ayenuddin Nasya v. 
Sresh Chandra Banerji (1)]. It seems to me 
_ to follow thatit does not arise either between 
them ‘and persons who may have obtained 
recognition from some co sharer landlords 
and are not representatives of the‘ landlord”, 
when that term is used in it8 proper sense as 
meaning the whole body of landlords. 

Certainly if 16 can be held in any case that 
the question ‘of transferability does not arise, 
which must be assumed until the decisions on 
the point are overrnled by a Full Bench, it 
would seem not to arise in the present, tase 


(1) 11 0. W. N. 76, 
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where the mortgagors’ family ¢laim to remain 
in possession against their mortgagee, by 
reason of an alleged recognition by a. frac- 
tional portion of “landlord.” 

The appeal is allowed with costs. The 
decree of the District Judge is set aside and 
that of the Munsif restored. 

Babu Kumar Sunkar Roy, for the Appel- 
lants. 

Babu Sasadhar Roy, for the Respondents. 

JUDGMENT. 

By tae Court.—The appeal is dismissed. 
We make no order as to costs. 

Appeal dismissed. 


COURT OF THE BOARD OF REVENUE 
UNITED PROVINCES. 
Revenue Perition No. 35 or 1913-14 or 
Bara BANKI (srricr. 
March 9, 1915. 
Present:—Mr. Holms, S. M., 
Mr. Campbell, J. M. 
KANDHAIYA LAL——PLAINTIFE— 
APPELLANT 
~ Versus 
NARAIN DAS AND ANOTHER—DEFENDANTS—- 


RESPONDENTS. p 

Appeal, second—Partition case-—Confirmation of 
partition, disputes arising after, orders passed on, 

A: second appeal lies to the Commissioner's Court 
from orders passed in respect of disputes arising 
between the parties to a partition case after the 
partition is confirmed and when they are being put in 
possession of their shares, 


Appeal from the order of the Commis. 
sioner, Fyzabad, dated the 19th June 1914, 
upholding the order of the Deputy Commis- 


and 


‘sioner, Bara Banki, dated the 14th May 


1914, upholding that of the Assistant Collec- 
tor, Bara Banki, dated the 18th aia 
1914. 

Pandit Kanhaiya Lal, for the Appellant. 

Pandit Sarju Prasad Misra, for the Re- 
spondents. 

JODGMENT. 

CAMPBELL, J. M—( February 13th, 1915.) — 
The Commissioner evidently made a mistake 
in summarily dismissing this appeal. The 
Deputy Commissioner confirmed the partition 
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on May 7th, 1913, and adispute subsequently 
arose when the parties were being put in 
possession of their shares, This has been 
decided by the Deputy Commissioner’s orders 
of 14th May 1914 and 12thJunel914. These 
' orders were appealed to the Commissioner 
and the appeals are clearly under section 133, 
Land Revenue Act, and should have been 
decided as such. | 

I would set aside the Commissioner’s order 
and direct him tc decide the appeals upon 
their merits. 
, ` Parties to bear their own costs, 

This also governs application No. 36. 

Hoims, S. M.—I agree with the proposed 
order, though as the partition has been 
confirmed appeals to the Commissioner are 
really under section 212, and not section 
133 of the Land Revenue Act. - 

Order set aside; Cause remanded, 





COURT OF THE BOARD OF REVENUE, 
_ UNITED PROVINCES. 
Revenoe Permios Nu. 19 or 1914-15 op 
Gonpa DISTRICT. 
March 18, 1915. 
Present: Mr. Holms, S. M., and 
$ Mr. Campbell, J. M. 
KUNJ BIHARI—PLAINTIFF—ÅPPELLANT 
VET SUS 
Babu AMRESH BAHADUR SINGH— 
DEFENDANT— RESPONDENT. 
Ejectment— Notice, invalidity of~Holding, part of. 
Where a tenant had a separate holding at a certain 
rental and had besides another holding jointly witu 
another person, the rent of which, so far as bis 
share was concerned, was included in that of his 
separate holding without its amount having been 
' specified, and the landlord issued a notico of eject- 
ment against him in respect of his separate holding 


ona, that the notice was under the circumstances 
invalid as being in respect of a part of a holding only. 

Appeal from the decree of the Additional 
Commissioner, Fyzabad, dated the 6th 


October 1914, reversing that of the Assistant — 


Collector, Gonda, dated the 29th June 


1914. 

FACTS.—One Dharam Dutt had a holding 
of khata-khetuunt Nos, 29, 44 and 56. After 
his death his two sons Paltan and Kunj 
Bihari (the plaintiff) divided it among them, 
Paltan getting khata-khetaunt No, 29 (area= 


f LA 


INDIAN CASES, 263 


6-49 acres; rent=Rs, 38-T1-9) and Kunj 
Bihari getting khata-khetaunt No, 44 (area= 
7-342 acres; rent=Rs. 30-6-3). while Paltan 
and Kunj Bihari keeping jointly khata khetauni 
No. 56 (area==3'04 acres; rent being shami at 
khata k etaunt Nos. 29 and 44). Sometime 


later the defendant landlord issued a notice 


of ejectment against the plaintiff in respect 
of khata-khetaunt No. 44 only, and the 
plaintiff contested it on the ground of 
its being for part of his holding only. 
Thus the question for determination was 
whether the notice was under the circum- 
stances valid, 

Mr, H. O. Dutt, for the Appellant. 

Babu Surendro Nath Roy, for the Respond- 


l ent, 


JUDGMENT. 

Horus, S. M.—( March 6th, 1915.)—The 
point raised by the appellant relates to the 
notice being for part of a holding only, 
which was not definitely referred to in 
the Commissioner’s judgment which related 
only to the amount of the Court-fee pa: able. 
The Assistant Collector has found that 
there are tuo khatas held separately by 
the present appellant and his brother, 
Paltan, each paying rent separately, and 


‘a third joint khata held by both brothers 


of which the rent is included in the 
rent of the other two khatas. Under Explana- 
tion I to section 37, a holding must form the 
subject of a separate engagement, the en- 
gagement being for rent. This is not the case 
here. : The real difficulty is that, if Kunj 
Bihari is ejected from his separate holding, 
the amount of the rent payable in respect 
of the joint holding will remain undetermined, 


-and there is no reason why by the land- 


holder's action the tenant should be put in 
the position of not knowing what rent he has 
to pay. I would, therefore, hold that the 
notice is invalid as being in respect of 
part of the holding. The landholder’s obvious 


“remedy is to issue notices in respect of 


both the separate khatas and in respect of 
the joint khata. 

I would, therefore, set aside the order 
of the Commissicner and restore that of 
the Assistant Collector, respondent paying 
costs throughout. ` 


` CAMPBELL, J, M.—] agree. i 
Appeal allowed. 
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COURT OF THE BOARD OF REVENUE, 
_ UNITED PROVINCES. 
Revenue Petition No. 186 or 1914-15 or 
Gonpa District, 
March 19, 1915, 

Present: —Mr. Holms, S. M. 
TRIBHUWAN DAT AND oTHERS— 
PLAINTIFFS——~APPELLANTS 

VEVSUS 


Raja MUHAMMAD ABDUL HASAN 


_ BKHAN—Derenpant—Responpent. 
Landlord, position of--Ejectment-—Co-heirs to hold- 
eee of —Constr uction of  docwment— 
“Hamesha” or “dawami”, interpretation of. 

A landlord c can proceed in ojectment against that 
person alone whose nme has been recorded in the 
revenue papers for a long time as the sole tenant 
and from whom alone he has been: collecting rent, 
without hunting about for any one who may have 
some claim as co-heir to the holding. 


The use of the words “hamesha? or “dawami” in a 


-Jease or grant does notin every case create an 


interest-after the life of the lessee or grantee. The 


“conduct of the parties in the circumstances of each 


case and similar matters must be considered. 
Aziz-un-nissa V. Tasadduq Husain Khan, 23.A. 224; 
11M. L J. 160; 28 I. A. 65 (P. C.), referred to. 


Appeal from the decree of the Additional 
Commissioner, Fyzabad, dated the 12th 
October 1914, reversing that of the 


' Assistant Collector, Gonda, dated the 11th 
“May 1914. 


FACTS.—This was a case to contest a 
notice of ejectment: The plaintiffs’ chief con- 
tentions were two. The first was that no 
ejectment could take place as the notice had 
been issued only as against one of them, 
namely, Tribhuwan Dat, -whereas all 
of them were co-heirs to the holding in 
suit. The second was that they were not 
ordinary tenants, but perpetual tenants with 
heritable rights by virtue of a compromise 
previously entered into between the predeces- 
sors-in-interest of the parties. 


Babus Surendro Nath Roy and Mewa Lal, 
for the Appellants. 
Babu Aditya Prasad, for the Res ndan : 


' JUDGMENT.—T we points are urged. I 
take ground 6 first. 

Tribhuwan Dat alone has been recorded as 
the scle tenant for twenty years, and so far 
as the record shows, the zemindar has 
collected rent fron? him alone. The zemindar 
seems to be right in suing him aloneand in 
not hunting about for any one who might 
have some claim as co-heir to this holding. 
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: plaintifs, effect of—Equity and good 
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is the inter- 
Unfortun- 


The only other point raised 
pretation of the selehnama. 


ately, the appellant has not produced a copy 


of the plaint and of the written statement, and 
without them the circumstances under which 
the compromise was settled cannot be clearly 


ascertained. It has been held in several cases _ 


that the useof the words ‘hamesha’ or ‘dawami 
in a lease or grant.does not create an interest 
after the life of the lessee or grantee and that 
the conduct of the parties in the circumstan- 
ces of each case and similar matters must be 
considered: see Aziz-un-nissa v. Tasadduq 
Husain Khan (1). The appellant’s strong- 


est point in the present case is that since: 


Gopal Dat’s death, some twenty years ago, 
he has been allowed to remain in possession 
without interruption, and he argues-that the 
talugdar’s conduct in not disturbing him shows 
that the compromise created heritable rights. 
It is urged on the other side that the taluga 
was in dispute and that the respondent only 
got a decree for the same ten years.ago and 
that being a large taluga he could not ascer- 
tain precisely the conditions under which 
plots of land were held. On the whole, on 
second appeal, I am not prepared to say that 
the Commissioner has wrongly interpreted 
the sulehnama, and dismiss the appeal with 
costs. 


4 ' Appeal dismissed, 
(1) 23 A. 824; 11 M. L, J. 160; 28 I. A. 65 (P. CO). 


BOMBAY HIGH COURT. 
_ Seconp Civiu Arrear No. 544 or 1913. 
August 18, 1915. 
Present: —Mr. J A Batchelor and 
Mr. Justice Hayward. 
HARKISONDAS SHIVLAL AND OTAERS— 
PLAINTIFFS—APPELLANTS 
verEus 

CHHAGANLAL NARSIDAS AND OTHERS— 


DerenpAnts— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O.I, 7.8 — 
Authority to sue iacking when suit filed—Subsequent 


consent, effect of-—One section of community suing another . 


section-—All. members of plaintiff section not joining as 
conscience— 
Amendment, when to be refused. 

A community was divided into two sections M and 
S. Some members of the former section held a meet- 
ing and authorised the plaintiffs by- a resolution, ta 
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sue, on behalf of the whole section, the headman of 
section S for settlement of accounts and for pay- 
ment of the amount that might be found due upon _ 
those ‘accounts being taken, The meeting was 
irregular, being attended out of a total of 183 by only 
about 60 members of the section, some of whom 
were not entitled to vote. However, after the insti- 
tution -of the snit 112 members consented to the 
plaintiffs’ action, The remaining 71 members sup- 
ported the defendant: 

Held, (1) that the plaintiffs could not, under 
Order T, rule 8, of the Civil Proceduro Code sue on 
behalf of those members of the M soction who were 
admittedly in diametrical opposition to the plaint- 
iffs in the controversy; ` [p. 265, col. 2.] 

(2) that the rules of equity ‘and good conscience 
forbade the inference that the consent obtained 
after the institution of the suit was on the same 
level as the open casting of votos at the publio 
meeting; [p. 266, col. 1.] 

(3) that as ‘the authority was lacking when the 
suit was in fact filed, it must fail; [p. 266, col. 1.] 

(4) that permission to amend the plaint ought not 
to be granted, inasmuch as it would expose the 
defendant to an injury which could not be com- 


pensated in costs, would alter the whole fabric and . 


character of the suit, and the amended claims 
would be sprung upon the defendant for the first time, 
claims which he never had any opportunity either 
of considering or resisting before. [p. 266, col. 2.] 


Second ‘appeal from the decision of the 
acting District Judge, Broach, in Cross- Appeals 
Nos. 97 and 98 of 1910, varying’ the decree 
passed by the First Class Subordinate Judge, 
oe in Civil Suit No. 98 of 1909. 

Mr. B. J. Desai (with him Mr. yis R. Desat), 
for the Anpellants: 

Mr. H.. O. Qoyaji (with him Mr. D. A. 
Khare), for the Respondents. 


JUDGMENT, 


BATCHELOR, J.—The plaintiffs, who are the 
appellants -before us, are like the defendants 
members of a caste known as the Dasa Lad 
Banias of Broach, and the caste is divided 
into two sections kaosa as the Mojumpurias 
(Mojumpur being a hamlet-of Broach in which. 
certain members of the caste lived or used to 
live), and the Sheherias or the City section. 
The plaintiffs belonged to the Mojumpur sec: 
tion, while the principal defendants belonged 
to the Sheheria section. The plaintiffs in their 
plaint set out that they were anthorized by 
the Mojumpur .section on the 18th of April 
1909 to bring this suit, which they according- 
ly did bring under Order I, rule- 8, of the 

.Civil Procedure Code, as representing the 
members of the Mojumpur section. The 
object of the suit was to depose the Ist de- 
fendant from the position which he. appears ` 
to occupy both in the _Mojumpuria and in the 


4 


_ defendant. 


Sheheria sections of the caste, and the prin- 
cipal prayers made in the plaint were that 
the accounts of the Mojumpur section should 
bé settled from Sambat 1953 and that the 
Ist defendant should be compelled to pay to 
the plaintiffs the amount that might be found 
due upon those accounts being taken. 


The Trial Court made a decree in favour 
of the plaintiffs, but upon appeal that decree 
was amended by the learned District Judge 
who refused the prayer that the Ist defendant 
should be called upon to refund the moneys 
due to the Mojumpur section, though he 
allowed the plaintiffs’ claim to the extent 
that accounts should be taken from the Ist 
From that decree the plaintiffs 
bring this present appeal, while the respond- 
ents have filed cross-objections in respect 
to,that. portion of the decree which was 
in the plaintiffs’ favour. | 


We have bada very careful argument from 


Mr. Desai on behalf of the plaintiffs-appel- 


lants, but- I am of opinion that this sult was 
misconceived and must fail. As I haveshown, 
the plaintiffs purported to be suing on behalf 
of the whole Mojumpur section, or sub-caste, 
by virtue of Order I, rule 8. But it seems io 
me clear upon the very faceof things that the 
plaintiffs could not, under Order F, rule $, 
sue on behalf of those numerous members of 
the Mojumpur section who admittedly were 
and are in diametrical opposition to them in 
this present controversy. In no sense could 


- those persons be said, I think, to be represent- 


ed by the plaintiffs in this suit. For in no 
sense could it be said, as the language of the 
rule requires, that they and the plaintiffs 
held the same interest in the suit and. that the 
plaintiffs in bringing this suit were suing for 
or on behalf of thesedissentient members. But 
then it was said thatin any event the suit 
was good, considered’ as brought by the 
plaintiffs for themselves and fcr those mem- 
bers of the Mojumpur section who at the 
meeting of the 18th of April 1909 recorded 
their opinions in favour of the plaintiffs’ 
views, There, however, the difficulty is the 
learned appellate Judge’s finding of fact that 
this meeting was irregularly convened, and 
My. Desai has very properly and anddly 
admitted that that finding of fact is binding 
upon him in second appeal, 

The result, therefore, is that ihe constitu- 
tion of this suit cannot be justified by reason 
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of anything that took place at the meeting 
of the 18th of April 1909. That difficulty 
was, as I understand, admitted by Mr. 
Desai who, however, songht to remove it by 
reference to events that occurred after the 
filing of the suit; and the contention was 
that, although at the date of the filing of 
the suit, the plaintiffs were without that 
authority upon which they purported 
to base tleir suit, yet such authority 
was subsequently supplied to them by 
the circumstance that after the filing of 
the suit numerous members of the Mojampur 
section communicated to the plaintilfs their 
adherence to the posjtion which the plaintiffs 
were adopting. Thus by the application 
Exhibit 73, 42 such members expressed their 
adherence. By the letters and post cards 
Exhibits 74 to 87, 14 other members gave a 
like expression of opinion. The total, accord- 
ing to Mr. Desai’s calculation, would give 
1 2 members consenting to the plaintiffs’ 
action out of a total membership of 183. Now 
it was admitted in the course of the argument 
that in this matter there is neither statutory 
law nor custom which can guide us to a 
decision, and that in consequence under the 
Regulation of 1827 our determination must 
be founded upon equity and good conscience, 
But it seems to me that the rules of equity 
and good conscience forbid the inference that 
an expression of opinion obtained in private 
after a suit filed is on the same level as the 
open casting of a man’s vote at a public meet- 
ing. For, at tae public meeting there 
are hisfriends to support him, and there 
are his adversaries to correct him or any 
other member on his side if any misrepresen- 
tation or exaggeration should be used in argu- 
ment; whereas opinions obtained by one party 
in private behind the back of the other party 
may be obtained by inducements or represen- 
tations which, if they were known to the 
Court, would not be approved by the Court. 
I think, therefore, that itis not possible to 
call in aid these private expressions of consent 
obtained after suit filed, so as to supply that 
authority which was admittedly lacking at 
the time when the suit was in fact filed. 
That being so, the suit as constituted must, LI 


think, fail. 

We have carefully considered whether 
under Order Vl,rule 17, we ought not to 
allow, even at this late stage of the litigation, 
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the plaintiffs to amend their plaint, I am 
of opinion that permission ought not to be 
granted for the reason that if it were granted, 
it would expose the defendants to an injury 
which could not be compensated in costs. 
For the amendment of the plaint in the 
manner suggested would alter the whole 
fabric and character of the suit, and, however 
the amended claims might be worded, the 
result would be that they would be claims 
now sprung upon the defendants for the first 
time, claims which the defendants up till 
now have never had any opportunity either 
of considering or of resisting. 

In my opinion, therefore, the whole suit 
fails and should be dismissed with costs 
throughout. 

Haywarp, J.—I entirely concur. 


Suit dismissed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Reveste Petition No, 274 or 1914-15 oF 
Bara BANKI District, 
July 27, 1915. 
Present:—-Mr Holms, S. M., and 
Mr. Campbell, J. M. 
Khan Bahadur Mir BUNIYAD BUSAIN— 
PLAINTIFF — APPELLANT 
VETSUS 


RAM SAHAI SINGH ann OTHERS — 


DEFENDANTS — RESPONDENTS. 

Oudh Rent Act XXII of 1886), s. 33—Enhancement 
of rent—Settlement Court decree for kabzadari rights 
— Construction of document. 

The operation of section 83 of the Ondh Rent Act 
is not confined to tenants with a right of occupancy 
under section 9 of the Act, but extends also to cases 
of such persons as hold under Settlement Court 
decrees conferring on them kabzadari rights, ie., ocon- 
pancy rights not corresponding to those under section 
5 of the Act, and fixing a definite and low rent with- 
out any reference to the rent of statutory tenants, 
bat not indicating that any permanency was intended 
as regards that rent. fp 267, col 2.) 

Raija Azim Ali Khan v. Shankar Singh, Selected 
Decision No. 3 of 1893, referred to. 

Baldeo Bakhsh Singh v. Chaudhrain Sahib-wn-nisa, 
Selected Decision No. 11 of 1912 and Bindha Singh 
y. Musammat Ilahi Khanam, Selected Decision No, 28 
of 1842, distinguished from. 


Appeal from the decree of the Commis- 
gioner, Fyzabad, dated the oth January 1915, 
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upholding the order of the Assistant Colleztor, 
Bara Banki; dated the 24th September 191. 
Babu Bisheshwar Nath Srivastava, for the 
Appellant. . 
Babu Kanhaiya Lal, for the Respondents. 
J UDGMEN T: 


Horus, S. M.—(July 22nd, 1915.)—I have 
examined the Settlement decision and 
decree under which the appellant holds part 
of the land in suit,in the present appeal. As 
regards the other part- of the land in suit, 
the respondents’ case is that the appellant 
admitted it was held under’ similar decree. 
The appellent’s Pleader says he does not 
know. The appellant has not shown under 
what terms the other land was held if it 
was not held under a similar decree. Before 
the Settlement Court there was a claim 
to sir, It was found that the claimants 
“were former proprietors who had parted 
with their proprietary rights and retained 
land which was formerly their sir at what 
ig called a low rent (naram lagan). It 
was decided that they should hold this 


land by way of kabzadari, being “a right - 


something between sir and kabzadarz”, at 
-the former low rent of Rs. 29 11-6 on 
_ similar terms to the land mentioned in Thakur 
Sher Bahadur Singh v. Parsan(1). It is clear 
then that the rights of occupancy which were 
decreed were not rights of occupancy corre- 
sponding to those under section 5 of the 
present Rent Act. Under Raja Azim Ali 
Khar: v. Shankar Singh (2). the operation 
of section 33 is nut confined to tenants 
with a right of occupancy under section 


Two other Selected De isions are in point. 
The firstis Baldeo Bakhsh Singh v. Chauuhrain 
Sehib-un-nisa (3) in which it was held 
that the word ‘kabzadar?’ did not necessarily 
mean occupancy rights. The circumstances 
of the particular case were examined, 
and it was found that the decree 
was for kabzadari with rights of inherit- 
ance not at a rent fixed at 12% per 
cent. below the rates paid by statutory 
tenants of the same class, but at the old 


(1) Selected Decision No. 6 of 1870. 
(2) Selected Decision No. 3 of 1893. 
(3) Selected Decision No, 11 of 1912, 


_ 
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rent as in the present case. But if also 
appeared that it was held that a previous 
proceeding in which the rent of the 
predecessor-in-interest had been enhanced 
was ‘najaiz and that only the rent 
‘mugarrara shah? was payable. This was 
held to be a decree that the claimant was 
entitled to hdld at a fixed rent only 
readjustable under section 79 of the 
Land Revenue Act at Settlement. Bindha 
Singh v. Musammat Ilahi Khanam (A) 
also discussed the particular facts of the 
case, in which the right was held to be an 
under-proprietary right. 


Now, in the prerent* case, it is true 


that a definite rent was fixed without any 


reference to the rent of a statutory tenant, 
and itis true that it was stated to be a 
low rent: but there is no indication whatever 
that it was intended that any permanency 
was intended, as in the other case referred 
to. 

I see no reason then why the present 
case should be differentiated in respect 
of the fixity of the rent from that of a 
right of a tenant with a right of occupancy 
under section 5, and why section 33 should 
not be applied. I would, therefore, set 
aside the orders of the lower Courts and 
direct-that the suit be tried under section 
383. In the „circumstances parties will 
bear their own costs in all the Courts so 


far, 


UAMPBELL, J. M.—I agree. 
Order set aside; Cause remanded 


(4) Selected Decision No, 23 of 1892. 


BOMBAY HIGH COURT. 
Seconp Civit APPRAL No. 177 or 1914. 
4 -October 11, : 915. 
| Present:—Mr. Justice Batchelor and 

Mr. Justice Hayward. 
BHASKAR GOPAL AND OTHERS— 
DEFENDANTS—APPELLANTS 
VETSUS 
PADMAN HIRA CHOWDHARI— 


PLAINTIFF—-RiwsPONDENT. 

Transfer of Property Act (IV of 1-82), 

perty in possession 
— Registration, 

Section 54 of the Transfer of Property Act draws 

a sharp distinction ketween tangible immoveable, 


s. 54—Pro. 
of tenants—Reversion, sale of 
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BHASKAR GOPAL v. PADMAN HIRA, 


roperty anda reversion or other intangible thing. 
A 268, col.-2; p. 269, col. 2.] ° 

“Where the property transferred is in the posses- 
sion of tenants, the interest conveyed is only a 
reversion in the property and, therefore, the sale- 
deed demands registration even though the property 
be of a value Jess than one -hundred rupees. [p. 268, 
cok 2; p. 269, cols. 1 & 2.) oO 

A “reversion” is the undisposed of interest in jand 

which reverts to the grantor after the exhaustion of 
any particular estates, such as an estate for ycars, 
_ or life or in tail, which he may have created. [p, 268, 
col, 2.] 

Second appeal from the decision of the 
First Class Subordinate, Judge, Thana, in 
Appeal No. 308 of 1911, reversing the decree 
passed by the Second Class Subordinate Judge 


at Bassein, in Suit No. 154 of 1910. 
Mr. P. B. Shingne, for the Appellants. 
Mr. A. G. Desai, for the Respondent. 
-= JUDGMENT. 


BATCHELOR, J.— The suit in which tbis 
appeal arises was brought in ejectment, 
and the plaintiff made title on a registered 
sale-deed executed to himin 1910 by the- 
widow and daughters of Rama, the original 
owner of the property.. The defendants 
resisted the suit on the ground that they 
were tenants of Rama prior to the year 
1909 and that inthe year 1909 the pro- 
perty -was sold to them for Rs. 50 by Rama’s 
widow. Admittedly this sale-deed was not 
registered, but the defendants’ contention 
was that no registration was necessary, 


since the value of the property was under `- 


Rs. 100. The lower Appellate Court has 
decided in the plaintiff's favour, relying 
upon the case of Scbendrapada Banerjee v. 
Secretary of State for India in Council (1), 
where acertain parcel of land, having been 
transferred to the Public’ Works Depart- 
ment for asum less than Rs. 100 without 
' any registered instrument, the Secretary of 
State for India in Council’sued the defend- 
. ants to recover possession of the land, 
and, upon objection taken that the plaint- 
. iff acquired no title to the property 
inasmuch as the transfer upon which he 
relied- contravened section 54 of the Transfer 
of Property Act, the Court held that since 
the transfer was-not made by registered 
instrument and since the plaintiff had been 
. in prior occupation, there could not be said 
to have been any delivery of possession 


(1) 844. 207; 5 C.-L. J. 390. 
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within the meaning of section 54 of the 
Transfer of Property Act, and.the plaintiff 
consequently acquired no title by the transfer. 
No specific reasons are, however, given by 
the learned Judges for this decision, which 
I have some difficulty in following. Lt is 
not, however, necessary for me further to 
consider the authority of this case, because, 
on another ground, 1 think that the defend- 
ants-appellants must fail. 

Section 54 of the Transfer of Property 


Act provides that, in the case of tangible ` 


Immoveable property of. a value less than 
Ra. 
made either: by a registered instrument or 
by delivery of the property. - But the section 
draws a sharp distinction be ween tangible 
Immoveable property and a reversion or 
other intangible thing. The defendants 
contend that the thing sold to them-was the 
tangible house, which indeed purported to 
be -the object of the sale. But it is clear 
that the vendor could not sell any higher 
interest than she possessed, and as at the 
date of the sale she had transferred pos- 
session to the defendants who were in 
possession as her tenants, ] am of opinion 
that the only interest which remained in 
the vendor was the reversion within the 
meaning of that term as used in section 
54. That, so far as I am aware, is the 
only interest in the property which remains 
with a landlord after he has leased the 
immoveable property to tenants and has 
made over possession to them. The word 
is used in this sense in Woodfall’s Law of 
Landlord and Tenant and also. in Lord 
Halsbury’s Laws .of England, Vol. XVIII, 
paragraph 766, under the title “Landlord and 
Tenant’. This use is in conformity with 


the definition contained in Stroud’s Judicial - 


Dictionary where a “reversion” is described 
as’ the undisposed of interest inland which 
reverts to the grantor after the exhaustion 
of any particular estates, such as an estate 
for years, or life or in tail, which he may 
have created.” 

I think, therefore, that in this case as 
the sale was in lawa sale of a reversion, 
it could, under section 54 of the Transfer 
of Property Act, be effected only by a 
registered instrament. That being -so, 
there was no legal sale to the defendants 
and the lower Court was right in decreeing 
the plaintiff’s suit. 


100, transfer by way of sale may be ^ 


~~ 


_. was held that the. defendants 
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“This appeal, therefore, in my opinion, 
fails and is dismissed with costs. 

Hayward, J.—The plaintiff. sought to 
recover possession of certain land as the 
purchaser from the owner by a registered 
sale-deed. The defendants alleged. that 
they had been in possession as tenants 
-from the owner and pleaded that they had 
subsequently on payment of a sum less 


than ‘Rs. 100 obtained délivery of further . 


possession aS owners in virtue of a prior 
unregistered sale-deed. The plaintiff succeed- 
ed in his suit in first appeal, where it 
had not 
received delivery of possession as owners, 
following the case of Stbendrapada Banerjee 
v. Secretary of State for India in Council 
(1), and that without such delivery of 
possession there. could be no valid transfer 


of ownership by the prior unregistered . 


sale-deed -in view of the provisions of section 
54 of the Transfer of Property Act. TIt 
has been argued on second appeal on be- 
half of. the defendants that they did receive 
delivery of possession as owners and, there- 
fore, obtained a valid transfer notwithstand- 
ing- the invalidity of the attempted transfer 
by the unregistered sale-deed contrary to 
the provisions of section 54 of the Transfer 
of Property Act. 


It seems to me important to consider 
closely ‘what it was that was alleged to 
have been delivered into the possession of 
. the defendants: They alleged, as already 
stated, that they held actual possession of 
the term or tenancy and pleaded in effect 
that they had further received a symbolical 
possession of the interest remaining in their 
landlord, that is to say, that they had 
recelyed possession of the. reversion. If 
authority be required for the proposition 
that that interest was a reversion, reference 


may be made to Woodfall’s Landlord and 
Laws of - 


Tenant passim and Halsbury’s 
England, Volume XVIII, in paragraph 
766. Itis plain that“ actual possession can 
be given in the case of a term or tenancy 
to tenants, as ‘that involves transfer of 
tangible immoveable property. But, on the 
other hand, symbolical possession alone can 
be given in the case of the right to 
possession ab the end of the term or tenancy 
vested in the landlord, ¢. e., of the landlord’s 
reversion, ‘as ‘that involyes -transfer of in- 


~ 
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tangible immoveable property. No doubt a 
valid transfer can be effected for less than 
Rs. 109 by delivery of actual possession- 
without a registered instrument in the case 
of tangible tmmoveable property. But the 
question here is, whether a valid transfer 
could be effected for less than: Rs. 100 by 
delivery’ of symbolical possession without a 
registered instrument in the ease of a 
reversion or intangible immoveable property. 
It is not impossible to delivér symbolical 
possession. Such delivery is familiar in law, 
and it is difficult to follow the arguments 
of the learned Judges sein the case of 
Stbendrapada Banerjee v. Secretary of State 
for India in Council (1). But is such de- 
livery of symbolical possession recognized 
by law as a valid transfer? That depends 
on the interpretation of the terms of section 
54 of the Transfer of Property Act 


Now a sharp distinction has there been 
drawn between:the mode of transfer of 


tangible immoveable property and the mode 


of transfer of a reversion or other intangible 
thing. Where the property is valued at 
less than Rs. 100, the transfer of the former, 
that is tosay, tangible immoveable property 
either by delivery of 
possession or by means of a registered 
instrument. But in the case of the latter, 
viz., intangible immoveable property, the 
transfer can be effected solely by registered 
instrument. No doubt the reason was to 
avoid unnecessary obstacles in the transfer 
of unimportant immoveable property where 
delivery Of actual possession would afford 
patent evidence of the transfer. It was 
apparently not considered necessary in such 
cases to insist on the formalities of registered 
instruments. Where, however, the delivery 
would be a disputable fact, as where symbo- 
lical possession alone would be possible, 
then apparently it was considered necessary 
to insist on a registered instrument in the 
case even of unimportant immoveable pro- 
perty. Here the transfer attempted was a 
transfer of a reversion or other intangible 
thing, and although that reversion was 
valued at under Rs. 100, the transfer could 
be elfected only by a registered instrument. 


. There was in this case no such registered 


instrument. Therefore, the transfer was 
invalid by reason of the provisions of section 
öt of the Transfer of Property Act. 
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We ought, therefore, in my opinion, 
though for somewkat different reasons from 
those given by the learned Judge of first 
appeal, to confirm the decision of the lower 
Appellate Court and to dismiss this second 
appeal with costs. 

Decree confirmed, 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenus Petition No. 8 or 1914-15 or 
Scriranpor Disrricr, 
March 9, 1915. 
Present:— Mr. Holms, 8. M. 

Musammat JAGRA AND OTHERS—DEFENDANTS 

: —-ÅPPELLANTS 

versus 
KALPI—PLAINTIFE-— RESPONDENT, 

Lease, force of—Mortgagee in possession, power of— 
Statutory tenancy, creation of—Oudh Rent Act (XXII of 
1886), s. 108 (10'—“Occupancy”, interpretation of. 

A lease issued by a mortgagee in posseasion and 
creating a statutory tenancy remains effective even 
after the mortgage is redeemed. [p. 271, col. 1.) 

Ram Chand v. Raj Hans, 3 A. L. 3.65.7; A. W.N. 
(1906 241, explained. 

A tenant who sublets his land isa tenant in occu- 
paucy of that land for the purpose of bringing a suit 
for recovery of the occupancy under section 108 (10) 
of the Oudh Rent Act. [p 271, col. 1.] 

Chandrika Bakhsh Singh v. Musanvnat Raghunath 
Kunwar, 8 Ind. Cas. 105; 160. C. 105, explained. 


Appeal from the decree of the Additional 
Commissioner, Ifyzabad, dated the 17th 
-September 1914, upholding the order of the 
Assistant Collector, Sultanpur, dated the 
30th June 191-4. 

FAOTS.—The defendants-lendlords mort- 
gaged with possession their landed pro- 
perty, and the mortgagee while in pos- 
session gave some land on lease to the 
plaintiff as an ‘ordinary tenant. The 
plaintiff, however, sub-leased all this land 
to sub-tenants and was thus not in actual 
possession of it. Subsequently, the mort- 
gage was redeemed and the defendanta- 
mortgagors tonk possession of the mortgaged 
property including the land leased to the 
plaintiff. This led to the institution of the 
present suit for recovery of possession under 


section 108 (10) of the Ondh Rent Act. 


+ 
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The plaintiff’s case was that his ejectment 
was illegal inasmuch ashe was not ejected 
in the manner prescribed by Jaw, .? e, 
provided by the Oudh Rent Act. The 
defendants’ contention was that there had — 
been no illegal ejectment, because the land 
in suit not having been in the actual 
possession of the plaintiff, he could not be 
deemed to have been dispossessed. They 


‘further contended that they were entitled to 


the land as they had redeemed the whole 
property including that land, without being, 
at the same time, bound by any contract, 
charge or lease made by the mortgagee.’ 
They relied on the ruling reported as 
Ram Chand v. Raj Hans (1) in support of 
their latter contention. 


The Assistant Collector found that the 
defendants’ first contention was not sound 


“and that the plaintiff had been illegally 


ejected. He held that the plaintiff had 
got constructive possession. over the land 
he had snb-let; that a tenant alone 
and no one else was entitled to eject his 
sub-tenants directly, that any one interfering 
with a sub-tenant’s possession was in effect 
disturbing the tenant’s possession, and that 
dispossession of a sub-tenant must, therefore, 
be taken to be dispossession of the tenant 
as well. As regards the second contention, 
he found that the relationship of landlord 
and tenant created by the lease as between 
the mortgagee and the plaintiff continued 
even after the redemption as between the 
mortgagor and the plaintiff, inasmuch as 
the lease issued by the mortgagee was such 
as ig ordinarily issued to mere tenants. He 
held that the ruling in Ram Chand v. 
Raj Hans (1) did not on principle apply 
to the present case, because the charges and 
leases contemplated by it were only those 
which permanently affected the rights of the 
mortgagor and not such as are usually let 
to tenants. He, therefore, found that the 
plaintrff’s suit was maintainable and decreed 
his claim, — j 

On appeal, the Commissioner upheld the 
above findings of the Assistant- Collector, 
He also held that the plaintiff ought to 
be regarded as having been in occupation 
of the land even though it was in the 
physical occupation of the sub-tenants. As 


(1) 8A, L, J. 817; A. W. N. (1906).241, 
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CHAIRMAN OF THE MUNICIPAL COMMISSIONERS, HOWRAH V. HARIDAS DUTTA. 


to the Allahabad High Court ruling he 
said that ib recognised the creation of oc- 
eupancy rights and that, th erefore, a statutory 
tenancy could be restad in Oudh by a 
mortgagee in possession, which could 
remain effective even after the redemption 
of the mortgage. : 


Both these points were further brought in 
appeal before the Board. 


Syed Ali Mohammad, for'the Appellants » 
. Babu Sita Ram, for the Respondent. 


“ JUDGMENT.—I agree with the 
taken by the Commissioner as to the effect 
of the High Court ruling.* The only 
other point urged is that a tenant who 
sublets his “land cannot be deemed to be 
a tenant in occupancy of that land so tliat 
. he can recover occupancy under section 
108 (10). “This on the face of it is a_con- 
tention which .would lead to a tenant of this 
kind haying no remedy against an unjust 
landlord who illegally ejected him’ and 
“ forcibly took possession of the land. The 
appellant relies on a case decided as Cnandrika 
Bukhsh. Singh v. Musammat Raghunath Kunwar 
(2), in which the learned Additional Judicial 
t ommissioner holds that the word ‘occupancy’ 
in this- ‘section is equivalent to actual 
physical possession by cultivation. He has 
not considered the particular question” now 
before me, and his remarks must be inter- 
preted with regard to the particular cir- 
cumstances of the case which he had under 
`- gonsideration, 
Appeal dismissed with costs. 


Appeal dismissed., 


(2) 18 Ind. Cas. 284; 16 O. C. 105. 


~+ Ram Chand v. Raj Hans, 3 A. L. T. 617; A. W. N. 
(1906) 241— Kd. 


view 


. Judge, 


. Howrah, for a declaration that a 
` pathway was a private pathway and that 
"the defendant Municipality had no right 


CALCUTTA HIGH COURT. 
ÅPPEAL PROM APPELLATE Decrees No. 2699 
. or 1913. 
May 10, 1915. 

Present: —Mr. Justice Fletcher and 
Mr. Justice Richardson. 
CHAIRMAN or tpt MUNICIPAL COM- 
MISSIONERS, HOWRAH— 
Derenpant— APPELLANT 
Versus 
H ARIDAS DUTTA anp onamRs—PLAINTIFES 


- — RESPONDENTS. 
Bengal Municipal Act (Beng. Act IIT of 1°84), ss, 
6 (13), 30 - Road- -Private pathway, whether vests in 


. Municipality—Control of Municipality—Publie, if have 


right to go on private pathway—Difference between 
vested and controlled roads. 

Under section 20 of the Bengal Municipal Act, as 
amended, a private pathway does not vest in a 
Municipality. [p. 272, col. 1.) 

Chairman of the Howrah Municipality v. Khetra 
Krishna Mitter, 38 C. 1290 at p. 1804; 10 0. W. N. 
1044; 4C. L. J. 343, followed. 

But if it is a road within the meaning of section A, 
clause (18), of the Act, that is, if the public have a 
right to go over such a pathway, then it is under 
the control of the Municipality. [p. 272, col. 2.] 

The difference between the roads vested in a 
Municipality and those over which the Municipality 
have only the power of control, is that in the former 
case the Municipality are the body responsible for 
lighting, watering, sewering and clearing the roads, 
while in the latter case, they have only the power 
to prevent the road from becoming a nuisance or 
the rights of the public from being interfered with. 
[p. 272, col. 2.) 

Appeal against the decree of the District 
Hooghly, dated May 10th, 1913, 
modifying that of the Munsif, Howrah, 
dated March 29th, 1912. 

Babu Mahendra Nath Roy (with him Babu 
Manmotha Nath Roy), for the Appellant. 

Babu Pracash Chandra Mitra (with “him 
Babu Sushil Madhab Mallik), for the Respond- 


ents. 
JUDGMENT. 


FLETCHER, J.—This is an appeal from’ a 
devision of the learned District Judge of 
Hooghly, dated the 10th. May 1913, 
modifying the decision of the Munsif, third 
Court, at Howrah. The plaintiffs brought 
their suit against the defendant, the Chair- 
man of the Municipal Commissioners of 
certain 


or control of any kind over the said 
pathway and further, for an injunction 
restraining the defendant Municipality from 
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interfering in any way with the control 
of the said pathway. The case obviously 
raised two questions: first of all, whether 
the pathway vested in the Municipality and, 
secondly, if ib was not so vested, whether 
the Municipality had any right of control 
over it. Those two defences were distinctly 
raised in the written statement filed by 
the defendant Municipality. The case went 
for trial before the learned Munsif and 
the Munsif found that the pathway was, 
what he called, a private pathway. The 
ease then went on appeal to the learned 
District Judge. The learned District Judge 
first of all found that the pathway was 
not vested in the Municipality. He raised 
for his own decision—and quite rightly ~ 
the question also as to whether the pathway 
was under the control of the Municipality 
as provided for by the Act. But the learned 
Judge refrained from deciding that question. 

The first question is, “Is this pathway 
vested in the Municipality under section 
30 of the Bengal Municipal Act?” That 
depends upon the construction of the section. 
The section has been amended by recent 
legislation and it is argued that by reason 
of that amendment the Statute operates to 
vest all roads, whether private or not, within 
the limits of the Municipality. That view 
is supported by two unreported decisions, 
both by a single Judge ofthis Court. On 
the other hand, in a considered judgment 
of Mr. Justice Mookerjee in the case of 
Chairman of the Howrah Muntctpality v. 
Khetra Krishna Mitter (1), the learned 
Judge has put what to my mind is the 
only. possible construction of section 80. I 
agree with the learned Judge in the view 
he has expressed there as to the meaning 
of the section. Any cther view, I think, 
is altogether outside the range of argument. 
I have no doubt that the conclusion arrived 
at by the learned Judge of the Court be- 
low on the facts found by him, that the 
pathway does not vest in the Municipality, 
is right. 

Then comes the other question. The 
learned Judge has not found whether the 
public have or have not a right to go over 
the pathway in question. If the public 


have a right to go over the private pathway, ` 


(1) 33 C. 1290 at p. 1804; 10 C. W., N, 1044; 40. L. 
J. 843, 7 


then the Municipality, under certain later 
sections of the Act, have been given the 
power of control, the difference being that, 
in the case of roads vested in the Muni- 
cipality, they are the body responsible for 
lighting, watering, sewering and clearing © 
the roads and, in the other case, where 
the road is not so vested in the Muni- 
cipality, they have only the power of 
control to prevent the road from becoming 
a nuisance or the rights of the public 
from being interfered with. The learned 
Judge ‘has failed to consider that case alto- 
gether, and he has made a declaration 
that this isa private pathway. It is quite 
clear that it is essential for the proper 
disposal of the case that-the learned Judge 
should find whethér this is a road within 
the meaning of section 6, clause (13), of . 
the Act, that is,a road over which the 
public have a right to go. If they-have, 
then the Municipality have a right of 
control as conferred by the later sections 
of the Act and any declaration or injunc- 
tion that should be awarded against the 
Municipality in that view would he subject, 
of course, to the right of control conferred 
on the Municipality by the later sections 
of the Act. The learned Judge in this 
case has also refrained from granting an 
injunction. We have not had the cross- 
appeal opened before us. It may or may 
not be a proper case in which an injunc- 
tion should be granted, or it may be that 
a declaration will satisfy all the require- 
ments of the presént case. But, however 
that may be, the second part of the case, 
which is an essential portion of it, namely, 
as to whether this is a private road not 
vested in the Municipality but over which 
the public have a right to go, and, there- 
fore, the Municipality have a right of 
control under the later sections of the Act, 
has not been considered or decided by the 
learned Judge of the lower Appellate Court. 
The present case must, therefore, go back 
to the lower Appellate Court to have the 
appeal re-heard by the learned District 
Judge. Costs will abide the result of the 
re-hearing before the learned Judge of the 
lower Appellate Court. 
Ricwarpson, J.—I agree. 


Case remanded, 
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CALCUTTA HIGH COURT. 
APPEAL FROM Oriuinan Decree No. 179 
or 1912. 

June 4, 1915. 
Present:—Mr. Justice N, R. Chatterjea and 
Mr. Justice Mullick, 

SHYAM LAL GHOSH AND oruers— 
DENENDANTS— APPELLANTS 
versus 
RAMESWARI BASU AND ANOTHER—- 
 PLAINTIFFS—— RESPONDENTS. 


Probate, revocution of, 32 year's alter grant—Ãbimita- 


_ tion jor revocation —-Delay in applying for revocation, 


effect of —Evidence Act (I of 1872), s. 90—P) esumption' 


of genuineness, i} applicable to Wi more than- 39 years 
old—Hindu Law—Decree on compromise or contest 
against widow, when binding upon reversioners—Com- 
promise of Probate case, binding effect of — Acquiescence, 
achen quiescence. 

In this country there is no time fixed fdr an 
application for revocation of Probate. An executor 
of a Will proved in commonform may, therefore, be 
called upon, even thirty years after, to prove the Will 
in solemn form, on the application for revocation by 
a person on whom uno citation was issued in the 
Probate proceeding. [p. 276, col. 1.] 

Kashi Chundra Deb v. Gopi Krishna Deb, 19 O. 48; 
Durgagati Debt v. Baurabini Debi, 33° C. 1001; 
10 C..W N. 955, followed. j 

Obiter —But a person may be barred by 
delay in making an application for 
although there was no acquiescence on his part. [p. 
283, col. 2. | 

The presumption, under section 90 of the Indian 
Evidence Act, of the genuineness of ancient docu- 
ments, does not apply” in proving a Will more than 
thirty years old in a Court of Probate. ip. 276, col. 2, | 

Doe d. Oldham v. Wolley, (1828) 8 B. & ©. 22; 2 


long 


M. & Ry. 195; 3 Car. & P. 402; 6 L. J. (o. s.) K. B. 


286; 108 E. R. 951; 
distinguished. 

A. decree fairly and properly obtained against a 
Hindu widow as representing the estate “ot her 
a is binding upon the reversionors, Lp. 276 
col. 2 

A-consent decree amounting to- a bona fide settle- 
ment of dispvtes is quite-as much binding upon 
the revergioners as a decree on contest, where the 


82 R. R. 329, referred to and 


~ compromise was made bona fide for the benefit of 


the estate and hot for the personal advantage of 
the widow. [p 277, col. 2.] 

Khunni Lal v, Kunwar Gobind Kr ishna Na ain, 10 
Ind. Gas. 477; 88 I. A. 87; 15 C. W. N. 565; 8 A. L. J. 
R523 13 C. L. J. 575; 18 Bom. L. R. 427; 10 M. L. T. 
- 25;-(1911) 1 M. W. N. 432; 2L M. L. J. 645; 33 A. 856 
(P. C.); Musammat Hiran Bibi v, Musammat Sohan 
Bibi, 24 Ind. Cas. 303; 18 O. W. N. 929; 27 M. L. J. 
149; 1 L. W. 64S (P. C. j, followed. 

Imrit Konwur v. Roop Narain, 6 C. L. R. 76; Mo- 
hendra Nath Biswas y. Shamsunness a Khatun, 27 Tnd, 
Cas. 954; 2L 0. L. J. 157 at p. 163; 190. W. N. 1280; 
Katama Nalchier v. Srimut Raja of Skhivagunga, 9 M. 
I. A. 589; 2 W. R. 31 (P. C.); 1 Sath P C. J. 620; 2 
Sar. P. 0. J. 25; 19 E. R. 843; Tarinee Churn Ganyooly 
v. Watson; 12 W. R. 413; 3 B. L. R. A. C. 487; Indro 
Kooer v. Abool Barbut, 14 W.R. 146, referred to, 
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revocation, | 
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Obiter. -Tiio mere fact that the applicant for 
revocation of Probate of a Will, proved in common 
form without any citation upon hor, had kuowledgs 
of the Probate proceedings, is not a sufficient ground 
for refusal to recall the Probate, where the applicant 
isa pardanashin lady and where tho interests of 
infants are involved and they aro practically 
deprived of the whole inheritance by the Will. 
[p. 281, col. 2.) 

Ordinarily w compromise of a Probate casec is 
binding only upon the parties to it, [p. 781, col. 2.] 

In or rder that a compromise between the members 
of a family may be by way of family settlement, 
there must be bona fide claims on either, side and an 
honest settlement after full disclosure of facts on 
either side., [p 232, col. 1.) 


Acquiescence in an act while it is in progress is 
quiescence under such circumstances as that assent 
may be reasonably inferred from it. But acquies- 
cence inan act after it is completed without any 
knowledge or without any assent onthe part of the 
person whose right is infringed, stands om a very 
different footing. A right of ‘action has then vested 
in him, and mere delay to take legal proceedings to 
redress the injury cannot, by itself, constitute w 
bar to such proceedings, unless tho delay on his 
part after he acquired full knowledge had affected 
or altered the position of his opponent. Tp. 283, col. 2. | 


Shyama Charan Baisya v. Prafulla Sundari, 30 Ind. 
Cas. 161; 21 0, L. J. 557 190. W. N. 882, followed. 


Sendble.—A Probate Court, having found a Will not 
to be genuine, should not refuse to revoke a Probate 
granted incommon form on the ground of delay. 
[p. 284, col. 1.] 


Manorama Chowdhurant v. Doshi Mohan 
Majumdar, 28 Ind, Oas. 886; 19 C. W. N. 
480, referred to and distinguished. 

The probate of a Will proved in common form was 
revoked 32 years after the grant, in the special 
circumstances of the caso, 


“Das 
366; 42 O. 


Appeal against the decree of the District 
Judge, Rajshahye, dated the 22nd April 1912. 


Dr. Rash Behary Ghosh and Babus Dwarka 
Nath Chakravarty, Krishna Kamal Moitra 
and Khetra Mohan Ghosh, for the Appellants. 


Babus Sarat Chandra Roy Chowdhury, Satya 
Charan Sinha, Bhudhar Haldar and Dhirendra 
Krishna Roy, for the Respondents. 


JUDGMENT.~-This is an appeal against 
an order of the District Judge of Rajshahye 
revoking the Probate of the Will of one Ram 
Lal Ghosh, which was granted to his two 
younger brothers, the appellant, Shyam Lal 
Ghosb, and Suk Lal Ghosh, since deceased 
(the father of the other’ appellants), s3 far 
back as the 20th March 1878. | 


' Tt appears that Ram Lal, Shyam Lal and 
Suk Lal were thrae brothers, members of a 
joint Hindw family governed by the Daya- 
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bhaga School of Hindu Law. They had a 
first cousin Basanta Kumar, who was also a 
member of the joint family. They had an- 
cestral family dwelling house at Basuarih 
in the Vistrict of Jessore., They also had a 
residence at Rampore Boalia, the head- 
quarters of the Rajshahye District, where 
Basanta Kumar was a mukhtear, Shyam Lal 
was a revenue agent and Suk Lal served as a 
treasurer in the local Collectorate. Ram 
Lal Ghosh, the eldest, did not do any business 
at Rampore Boalia The evidence is con- 
flicting as to whether he, ordinarily used to 
reside at Rampore Boalia or at Basuarih, 
but there is no dispute that he lived at 
‘Basuarih for at least a year ard a half before 
his death. 

The family has substantial Janded proper- 
ties in the Rajshahye District, and some pro- 
perties of small value in the Jessore District, 
the income of which in Ram Lal’s share was 
Rs. 89 a year. They had also some money- 
lending business. 

Ram Lal is said to have executed the Will 
at the ancestral residence at Basuarih in the 
District of Jessore. At the time he was 39 
years of age, and had his wife Haramoni and 
three daughters Kadambini, Rameswari and 
Parameswari. He had noson. The eldest 
daughter Kadambini was then about 18 years 
of age and was married, and the other two 
were about 6 and 3 years of age. respectively 
and were unmarried. 


The Will gave away the whole of the pro- 
perties in the Kajshahye District which con- 
stituted the bulk of the estate to the two 
brothers Shyam Lal and Suk Lal absolutely 
to the exclusion of his widow and daughters. 
So far as the widow was concerned, the Will 
recited that although the brothers had “pro- 
mised to give her maintenance and help her 
in the performance of meritorious acts, 16 was 
necessary to make a separate provision for 
her maintenance and for the expenses for her 
performing meritorious acts (so that in case 
there is disagreement between her and my 
brothers’ family there may not be trouble to 
her)” and directed that she would get the 
income of his share of the ancestral and self- 
acquired properties in the District of Jessore, 
and on her death the daughters would con- 
tinue to get the same, but that “so long as 
any of my said two brothers or any in the 
line of their sons is alive, my wite or my 


INDIAN CASES. 


daughters, nor was 


[1916 


daughters or any other future heirs of 
mine besides getting the annual income of 
the said properties will not be entitled 
to bring the said properties into their pos- 
session or transfer them in any way.” 
The widow was to enjoy and possess the 
moveable properties in the share of Ram 
Lal but after her death they would come 
to the possession and enjoyment of the 
two brothers. She was to have the right 
of residence with the daughters in the 
west facing building without any power 
of alienation but on her death, the same 
would go to the brothers and their 
successors. 

“The Will then provides that the daughters 
would get a Jegacy of Rs. 50 each and 
the widow would also -get Rs. 50 for 
‘performing meritorious acts’ out of the 
money-lending business in the name of 
the testator and in the joint names of 
the testator and his brothers in the Districts 
of Rajshahye and Jessore, and they would 
not be liable for the debts due by the 
testator and his brothers. The brothers 
would be entitled to the remaining amount 
of the money-lending business due to the 
share of the testator, and the widow and 
daughters would not be entitled to claim any 
portion thereof. 

With regard to the marriage of the 
two unmarried daughters, if is stated in 
the Will that “the brothers had promised 
to marry my said two daughters to suitable 
bridegrooms belonging to the same social 
rank as ours at suitable expenses and giving 
suitable gifts by way of ornaments and 
bedding, etc., to the bridegrooms. Parti- 
cularly the eldest daughter was married 
by the said two brothers, therefore I do 
not make any separate provision for the 
marriage of my said two daughters.” The 


two brothers were appointed executors of 
the Will. 


The Will is said to have been executed 
on the 26th July .876, and Ram Lal died 
on the 6th of December of the same year 
at Basnarih. Application for Probate was 
made by Shyam Lal and Suk Lal for 
Probate of the Will on the 14th May 1877 in 
the Court of the District Judge at Rajshahye. 
No mention was made in the application 
of Ram Lal having left a widow or 
any citation issued 
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upon them. No one appeared to contest the 
Will. Two of the attesting witnesses to 
the Will, viz, Parbati Charan Datta and 
Ram Gopal Ghosh were examined to prove 
the Will and Probate was granted to Shyam 
Lal and Suk Lal on the 20th March 
1878. i 

It appears that shortly after Ram Lals 
death, the brothers applied for registration 
of their namesin the Collectorate under 
Land Registration Act, and their application 
was allowed on the 15th July after Probate 
was obtained by them. Ram | al’s widow Hara- 
moni and the. daughters continned to live 
jointly with Shyam Lal and Suk Lal’s 
family. Kadambini, the eldest daughter, 
became a widow about 13 months after Ram 
Lal's death. 

On the 24th July 1881 Haramoni for 
the first .time made an application to the 
District Judge of Jessore for a Succession 
Certificate to recover certain debts alleged 
to be due to her husband, the aggregate 
amount whereof was Rs. 91, 

The application was opposed by Shyam 
Lal and Suk Lal who setup the Probate 
obtained by them, and Haramoni withdrew 
her application. 


The second daughter Rameswari was 
married to one Durgadas Bose in 1883, 
and on the 29th April 1884 Haramoni 
applied for revocation of Probate in the 
Court of the District Judge of Rajshahye. 
. The case came on for hearing on the Ist 
August 1884, and after one witness had 
been examined on her side the hearing 
was adjourned and on the 26th Angust 
1884 a petition was put in by Haramont 
admitting the genuineness of the Will, 
and the Court disallowed the application 
for revocation accordingly. On the previous 
day, however, two ekrars were executed 
one by Haramoni in favour of Shyam Lal 
and Suk Lal and the other by the latter 
in favour of Haramoni, under which 
Shyam Lal and Suk Lal agreed to pay 
Rs. 425 a year to Haramoni in addition to 
the income vf the Jessore properties for 
‘her hfe and on her death to pay her 
daughters and their heirs Rs. 300 a year. 
There were some other provisions which 
will be dealt with later on. 

Haramoni thenceforth lived separately 
from her brcthers-in-laws’ family in a 


INDIAN OASËS. 


275 


portion of the dwelling house at Basuarih. 
There was some farther litigation between 
Haramoni and her brothers-in-law subse- 
quently in the District of Jessore which will 
be referred to later on, 

The youngest daughter Parameswari 
was married to one Brojendra in April 
1886. Haramoni died on the 3rd August 
1899 and the present application for 
revocation of the Probate was made by 
Rameswari and Parameswari on the 27th 
April 1910, on the ground that the Will 
was forged, that there was concealment 
of material facts in the” application for 
Probate and there was no citation upon the 
petitioners or their mother. 


Parameswaris husband Brojendra died 
in 1911 when the case was pending in the 
Court below, but both Rameswari and 
Parameswari have sons, znd they alone 
are the heirs of Ram Lalon the death of 
Haramoni, as Kadambini became a sonless 
widow in her mother’s life-time. 


The application was opposed by Shyam 
Lal and the sous of Suk Lal (Suk Lal having 
died in 1906) on various grounas and it 
was tried as a contested suit. The learned 
District Judge overruled the contentions 
raised by the defendants, found that the 
Will was not genuine and accordingly 
revoked the Probate. 

The defendants have appealed to 
Court. 


It has been contended on behalf 
appellants, first, that an executor 
be called upon to provea Will in solemn 
form thirty years after Probate is granted 
in common form; secondly, that even if the 
expiry of thirty years is no bar, the Will 
should be presumed to be genuine after 
thirty years ard the onus is upon the 
plaintiff to prove that the Will is not 
genuine; thirdly, that the present application 
for revocation is barred by the dismissal of 


this 


of the 
cannot 


Haramoni’s application for revocation; 
fourthly, that the compromise entered 
into by Haramoni was a bona fide 


one and was by way of family settlement, 
and is binding upon her davghters, the 
plaintiffs; fifilly, that the plaintiffs are pre- 
eluded by long delay and acquiescence from 
challengirg the Will; and lastly, that the Will 
is genuine. ‘lhe above contentions except 
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the first and second-were raised before the 
Court below and overruled by it. 

As regards the first contention, we have 
been referred to-.a passage in Williams on 
Executors, 10th Edition, | at page 242, 
which. runs as follows: — “The difference 


between the common form and the solemn, 
parties 


form with respect to citing the 
interested’ works this diversity of effect, 
viz., that the executor of the Will proved 
in common form may, at any time within 
thirty years, be compelled by a person 
having an interest to prove it per testes in 
solemn form.” Bat it appears from the 
cases cited in the notes in the same page 
that there isno such fixed rnle, For 
instance in Hoffman v. Norris (1), reported in 
a note to Newell v. Weeks (2), Sir William 
Wynne said, “I do not know that there 
is any specific time that limits a party,” and 
in Merryweather v. Turner (3) . Sir Henry | 
Jenner Fust recognised the “full right of 
the next of kin to call upon executors to 
prove a Will in solemn form notwithstanding 
there shall have been lapse of time, notwith- 
standing acquiescence, Hoki ha kanding the 
receipt of legacy.” 

In this country if has been held that 
an application for revocation is not governed 
by Article 178 of the Limitation Act: see. 
Kashi Chundra Deb v. Gopi Krishna Deb (4) 
-and though we have not been able to 
find any case in which an application for 
revocation was made after 30 years, in, 
the case of Durgagati Debi v. Saurabint Debt 
(5) the application for revocation was made 
27 years after Probate was granted, 
the application was disallowed not 
the ground of delay, 
grounds. 

We are of opinion that there is no 
time fixed for an application 10g revocation 
of Probate. 

As regards the second saban, we 
were referred to Doe d. Oldham v. Tolley 


upon 
but upon other 


(6). In that case it was held that a Will 
. a (1805) 2 Phillim. 280 note. 
(2) (1814) 2 Pkillim. 224. 


(3) (1844) 3 Cuit. 802 at p. 817. 

(4) 19 0. 48. 

(5) 33 C. 1001; 10 0. W. N. 955, 

. (6) (1828) SB. & C. 22; 2 M. & Ry. 195; 3 Car & 
P. 402; 6 L. J. (u. s.) K. B. 286; 108 Js, R. 95h 82 Ri 

R. 329. 
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more’ than 30- years old may be read in. ~ 
evidence without proof of its execution, 
although the testator has died within 30 — 
years and some of the subscribing witnesses 
are proved to be still living. Inthat case, , 
however, the question was whether the Will, 
could be used as evidence of a certain. . 
fact ina suit for ejectment, without proof 
of its execution. It was not a case of, 
proving a Will in a Court of Probate. If 
the rule were applicable to a Probate 
Court, it would not be necessary to prove 
Wills executed 30 years before’ the. death 
of the testator, nor in cases where 30 
years have elapsed from the death of the 
testator. _We are unable to hold, therefore, 
that the rule applies to proof of a Will 
in the Probate Court, Besides section 90 of 
the Evidence Act merely says that in the case 
of a document 30 years old, the Court may. 
raise presumptions event A 9 init, not thatit 
must do so. Where the, genuineness of 
the document is for any reason doubtful 
it-is open to the Court to reject it, how-. 
ever ancient it may be. In the ‘present 
case the Court has referred to suspicious 
circumstances and has found that the Will, 
is not genuine. 

The first and second 
accordingly be overruled. 


ath autiaae must 


The third contention is that the present 
application for revocation is barred by 
the dismissal of Haramoni’s application for 
revocation. It is not disputed that the 
plaintiffs as the daughters: of Ram Lal © 
had the right to call upon the executors 
to prove the Will insolemn form in their 
presence, but what is contended for is that 
the widow having made an application for 
revocation and the application having been. 
dismissed, it is no longer open to ber 
daughters, the plaintiffs, to make a similar 
application again. No doubt Haramoni as, 
a Hindu widow represented the estate of her, 
husband and the plaintiffs as the reversioners 
would be bound by any decree fairly and 
properly obtained against her. But there was 
no trial of the revocation case and no decision 
by the. Court. Haramoni admitted the - 
genuineness ‘of the Will and prayed that the 
Probate might be upheld under circumstances 
Behind 
the application there was a compromise 
elfeeted by the ekrarnainas aud the learned 
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Pleader for the appellants relies more upon 
the compromise than upon. the order dis- 
missing the application for revocation, and 
this brings us to the fourth contention, viz., 
whether the compromise arrived at between 


Haramoni and Shyam Lal and Suk Lal is 


bona fide and binding upon the plaintiffs. À 
“number of cases were discussed before us, 
upon the question whether a compromise 
entered into bya Hindu widow is binding 
upon the reversioners. Most of the earlier 
decisions are in favour of the respondents’ 
contention, that a compromise ‘effected by a 
Hindu widow is not binding upon the re- 
versioners, but having regard to the recent 
decisions of the Judicial Committee in Khunni 
Lal yv. Kunwar Gobind Krishna Narain (7) 
and Musammat Hiran. Bibi v. Musammat Sohan 
Bibi (8), the earlier view, we think, cannot 
be maintained. Itis true the Judicial Com- 
mittee in an earlier case, Imrit Konwur v. 
Roop Narain Singh (9), held, ‘ “it is clear that 
the daughters could not be board by a compro- 
mise made by the widow under any cir¢um- 
stances,” but it seems to us that those 
observations must be taken to have been 
made with reference to the particular facts 
of that case. We have considered tke cases 
on the point; and we are unable to hold that 
a compromise made by a Hindu widow is 
not binding upon reversioners under any 
circuinstances, as contended for on penuh of 
the respondents. 


The latest case on the point in our Court 
is that of Mohendra Nath Biswas vy. Shams- 
unnessa Khatun (10), which states the result 
‘of the authorities. 


In dealing with the contention in that case, 
èiz. that the withdrawal of an appeal from a 
dar dismissing the suit of the female 
holding Hindu widow’s estate was in the 
nature of a compromise and destroyed the 
eénelusive character of the original decree, 
which thereupon ceased to be operative as a 


On) 10 Ind. Cas. 477; 38 J. A. 87; 15 C. W, N. 545; 8 
A. L. J. 552; 18 C. L. J. 575; 13 Bom. L. R. 427: 10M. 
L. T. 25; (1911) 1 M. W. N. 432; 21 M. L. J, 645; 33 
A, 356 (P. 0.). 


(8) 4, ind. Cas. 309; 18 C., W. N. 929; 27 M. L. J. 


149:1 L. W. 648 (P. C.). 

(9) 6 C. L. R. 76. 

(10) 27 Ind. Cas, 954; 21 c. L, J. 187 ai p. 163; 19 
C, W. N, 1280. 
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1 observed as 
follows:-— This view cannot possibly be sus- 
tained for, as was pointed out by the Judicial 


Committee in Khunni Lal v. Kunwar Gobind 
Krishna Narain (7) and Musemmat Hiran 


Bibi v. Musammat Sohan Bibi (8), a compro- 
mise amounting to a bona fide settlement of 
disputes will bind the reversioner quite as 
much as a decree on a-contest; in other words, 
that the principle laid down in Katama 
Natchter v. Srimut Rajah of Shivagunga (11) 
is not limited to decrees in snits contested 
to the end. This rule is. subject to the 
qualification that the compromise was made 
bona fide for the benefit of the estate and not 
for the personal advantage of the limited 
owner: Tarinee Churn Gangooly v. Watson 
Abool Burkat (13); 
Upendra Narain Myti v. Gonee Nath Bera 
(14); Sambasiva Ayyar y. Venkateswara Ayyar 
(15); Kambinayant Javvaji Timmaji Amma 
Garu Vv. Kambinayant Javvaje¢ Subbaraju 
Nayanivaru (16); Rajlakshmt Dasee v. 
Katyayant Dasee (17). The view cannot be 
defended on principle that a qualified owner 
like a Hindu widow, daughter or mother 
is bound at her peril to pursue a litigation 
in respect of ‘the estate in her hands un- 
remittingly to the ultimate Court of Appeal 
and she cannot bona fide effect a settlement of 
the matter in controversy, even though such 
compromise be in the best interests of the 
estate.” 

“We have, therefore, to see whether the 
principles relating to compromise by a 
Hindu widow stated above are applicable to 
the facts of the present case, and we accord- 
ingly proceed to consider the relative positions ` 
of the parties, the circumstances under 
which the compromise in the present case 
was effected and the history of the case 
leading up to it. 

Ram Lal was a member ofa joint family 
possessed of immoveable properties of sub- 
stantial value, the bulk of which was situat- 
ed in the District of Rajshabye. The defend- 


(11) 9 M. T. A. 589; 2 W. R. 31 (P.C 
C. J. 520; 2 Sar. P. C. J. 25; 19 E. R, 843 
(12) 12 W. R. 413; 3 B. L. R. A. C. 

(13) 14 W. R. 146. 

(14) 9 C. 817; 12 C. L. R. 356. 

(15) 31 M. 179; 3 AL L. T. 369. 

(16) 5 Ind. Cas, 640; 38 M. 472; (1910) M. W.N, 
€0;20 M. L. J. 204; 7AL L. T. 340; 33 M. 4473 

(17) 12 Jnd, Cas 464; 38 C. 639 
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ants, who are in possession and enjoyment of 
the properties, have not produced any papers 
to show what the income of the properties 
was. The plaintiffs have produced certain 
road-cess papers submitted by Shyam Lal 
and Suk Lal in :902, from which it would 
appear that the income of some of the pro- 
perties in the hkajshahye District was 
Rs. 10,000 a year. It is said that the same 
included properties acquired after Ram Lal’s 
death. Two of the properties, however, ad- 
mittedly belonged to the family at Ram Lal’s 
death, and the income thereof amounted to 
Rs. 6,00 a year. As Basanta had a half 
share in the family properties, the three 
brothers had an income of Rs. 3,0.0 a year. 
The income in Ram Lal Ghosh’s share was 
thus about Rs. :,000 a year. The very fact 
that Shyam Lal and Suk Lal agreed to pay 
Rs. 425 a year to Haramoni by the ekrar 
indicates that the income must have been 
substantial. The family had also some pro- 
perties in the Jessore District, the income 
whereof in Ram Lals share was only Rs. 39 
a year. They had a money-lending husiness, 
but the defendants have not produced any 
papers to show the amount of money invested 
in that business. They had also move- 
able properties and residen:ial houses at 
Basuarih and Kampore Boalia. If there 
were no Will, Kam Lal’s widow Haramoni 
would have been entitled ta one sixth of 
the entire estate and after her death, her 
daughters and after them their sons, if 
any, would be entitled to that share. 
Now, under the Will the widow and after 
her death her daughters were to get the 
income only of the Jessore properties 
which amounted to Rs. 89 a year, 
the corpus of those properties even hav- 
ing been given to the brothers (Shyam 
Lal and Suk Lal). Haramoni was to 
enjoy the moveables and to have the right 
of residence in a portion of the family 
dwelling house at Basnarih without power 
of alienation, but they were to go to the 
brothers on 
therefore, were to get under 
only an annuity of Ks. =° a year and a 
legacy of Rs. 50 each. They had no right to 
the moveables, or any portion of the money- 
lending business, nor even any right of 
residence in the family dwelling house. 
But although the widow and daughters 


the Will 


INDIAN OASES. 


her death. The daughters,’ 


1916 


thus were practically deprived of their 
inheritance, the Probate was applied for 
without citing them. In the application 
for Probate it was not clearly stated 
where Ram Lal died. Ram Lal, even 
according to the defendants, resided at 
Basoarih for 18 months before his death, 
bat the wording of the application for 
Probate suggested that the usual place of 
residence of Kam Lal was Rampore Boalia. 
The value of the assets was not mentioned 
in the application, and as already stated 
the existence of the widow and the 
daughters was ignored. 

The evidence is conflicting as to whether 
Haramoni and her daughters were at 
Ba uarih or at Rampere Boalia at the 
time of the application for Probate. The 
plaintiffs have adduced evidence that they 
were at Basuarıh and went to Kampore Boalia 
about a year after the death ot Ram Lal, 
ae, after the sapindikaran (the first aunual 
shradh) of Ram Lal took place, while the 
defendants have adduced evidence to show 
that they were taken to Rampore Boalia 
shorily after -Ram Lal’s first shradh 
by Basanta Kumar, who had been to 
Basuamh in consequence of his mother’s 
illness sometime before -Ram Lal’s death. 
The Court below says, “lt seems that she 
was in the same house at the time when 
the notices Were issued but that no steps 
were taken to give the widow any notice 
of the Probate proceedings.”” We are 
inclined to agree with the Ccurt below. 
16 was contended on behalf of the de- 
fendants that if the brothers applied for 
Probate of a forged Will, they would have 
never taken the widow to Rampore Boa- 
lia at the time. But if the intention of 
the brothers was to obtain Probate 
fraudulently they might have taken 
Haramoni to the Rampore Boalia residence 
purposely, so that if she sought to revoke 
the Probate, her presence at Kampore at 
the time might be relied upon as showing 
her knowledge of the Probate proceedings. 
However that may be, Haramoni, being a 


pardanashin lady, would not ordinarily 
get any notice of the general citation 
unless she was informed of ıt by the 


male members of the family, and there is 
no doubt that she had no knowledge 
whateyer of the Probate proceedings. She 
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lived with her daughters for some time at 
Rampore, and tlien went back to 
Basuarih, they lived jointly with the 
brothers’ family in the ancestral house 
there. Sometime afterwards she must have 
come to hear of the Will andin 1281 she 
applied for a Succession Certificate in the 
Jessore Court. The brothers opposed it and 


set np the Probate, and she had to with-° 


draw the application. Matters remained 
in the same state for sometime. Her second 
daughter Rameswari was married to Durga 
Das - Bose in 1833, and in 1884 she applied 
for revocation of Prebate in the Rajshabye 
Court, so thatit was about 6 years after 
the grant of the Probate that the application 
was made. This delay in making the 
application has been commented upon on 
behalf of the defendants. But although we 
do not believe that Haramoni first came to 
know of the Willin the Succession Certificate 
proceeding as stated by her in her application 
for revocation, the explanation for the delay 
as given in her affidavit dated the 22nd April 
1884 sworn in the Jessore Court prior to her 
application for revocationappears to bereason- 
able and shonld be accepted. In heraffidavit 
she stated tafter referring to the Succession 
Certificate proceedings), since then I intended 
to apply for revocation of the said Probate 
but 1 am a lady belonging to a respectable 
family. Particularly I had no means to pay 
the necessary expenses of the litigation. 
The opposite party are very influential men 
in this district. No one ventured to act on 
my behalf for fear of them. l conld not 
make this application so long. Now having 
given away one of my daughters in marriage 
1 am making this applicaticn with the help 
of my son-iu-law.’ In her application for 
revocation of the -Probate, she stated that 
her husband had not executed any Will, that 
the opposite party had caused a forged Will 
to be made to deprive her and her daughters 
of the properties, that the Probate had been 
obtained secretly without her knowledge and 
without service of notice upon her, and the 
reasons fer the delay in making the application 
were that the opposite party were very power- 
ful men and bad great influence in Rajshabye, 
and the petitioner not having had sufficient 
fundsin hand could nct apply earlier. 


Shyam Lal and Suk Lal were in 
possession of the entire estate to the exclu- 
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sion of Haramoni. They had influence at 
Rajshahye: their father had beena mukhtear 
of Robert Watson & Co., their uncle (the 
father of Basant Kumar) a Police daroga, 
Basanta Kumar (their cousin) was a 
mukhtiear and acted for Watson & Co., 
Shyam Lal himself was also a Revenue 
Agent ana Suk Lal held service in the 
Collectorate. Under the circumstances we 
fully accept the explanation for the delay 
in making the application for revocation 
as given by her. 


It may be conceded that the application 
for revocation was made by MHaramoni 
not merely in her owy interest but also 
in the interest of the danghters, but we have 
to see how it was disposed of. 

The application for revocation came on for 
hearing on the lst August 1884 and one wit- 
ness Satish Chandra Ghosh was examined on 
her behalf and the case adjourned to the 
26th August 1284. On that date an appli- 
cation was pot in by Haramoni stating, “I 
have now come to know on special enquiry 
that, the Will, dated the 12th Sraban 1283, 
executed by my husband, in accordance 
with the terms of which Srijukta Shyam 
Lal Ghose and Suk Lal Ghose have 
beccme entitled to some of the properties 
left by my husband in absolute right, 
and are executors with regard to some, is 
genuine and was duly executed by my 
husband. It is, therefore, prayed by making 
this application that the said Will may 
remain in forge and in accordance with 
the order of your honour, dated the 20th 
March 1878, the Probate obtained by the 
said two Ghosh Mahashayas and the 
said order granting Probate may remain 
in force.” The Court thereupon recorded 
the following order, “Upon being 
brought up before me, it was certified by 
the production of a petition of compromise 
that the case was settled. . It is, there- 
fore, ordered that the objection be dis- 
allowed without costs, and a decree be drawn 
up according to the terms of the compromise.” 

These two ekrars however, one executed 
by Haramoni in favour of Shyam Lal 
and Suk Lal and the other by the latter 
in favourof the former executed on the 
previous day (the 25th August 1884), were 
not mentioned in the application to the 
Court. It was stated in the ekrarnamas 
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_- that Haramoni was being maintained as 


a member of the joint family by her 
brothers-in-law in accordance with the 
terms of the Will of Ram Lal, but that 
owing to differences between her and the 
members of the latter’s -family, she was 
desirous of living separately: that as the 
income of the Jessore properties would be in- 
sufficient for her maintenance if she were to 
live separately, and it being the duty of her 
brothers-in-law to make suitable provision 
forher maintenance and that of her 
unmarried daughter, and for the perform- 
ance of religious and meritorious deeds, 
they agreed to pay her, in addition to the 
income of the Jessore properties, Rs. 300 
a year for her maintenance and Rs. 125 
for her religious expenses, total Rs, 425 
a year for her life, and on her death Rs. 
800_a year to ‘her widowed daughter 
- Kadambini, so long as she lived, and to 
the other two daughters Rameswari and 
Parameswari and their heirs in succession 
in equal shares. The said amount of 
maintenance ws charged upon certain 
properties and Shyam Lal and Suk Lal 
agreed to pay Rs. 300 to MHaramoni for 
the marriage expenses. of the youngest 
daughter Parameswari, Neither Haramoni 
-nor her daughters nor their heirs would 
be entitled to. make any claim for the 
moveable or immoveable properties left to 
her brothers-in-law by the Will, and if any 
such claim were preferred in future the 
terms of the ekrar would be void. and 
inoperative. 

There eannot be any doubt that the 
arrangement was arrived at with the 
knowledge and consent of Haramoni, speci- 
-ally having regard to the fact that Kalidas 
Bose, the elder brother of Durgadas, looked 
after that case on her behalf and was an 
attesting witness to the ekrars.. It cannot 
also be said that Haramoni entered into 
the compromise with the object of defraud. 
ing her daughters, although it had the 


effect of defeating the rights of the 
daughters if it is binding upon 
them. 

The learned District Judge says: “It 


does not appear that she was a suitor for 
the compromise. On the other hand the 
evidence points to the fact that she was 
pressed to effect the compromise. She 
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‘was an -illiterate pardanashin widow, and 


it does not appear that she had friends ~ 
among persons dwelling in Rajshahye. She 
executed powers-of-attorney in favour of 
four persons in Jessore, including a Pleader 
of that district, in order to fight out her 
cause here. She was poor and it was 
due to the pecuniary assistance which she 
-cbtained by marrying her second daughter 
Rameswari that she was able to institute 
the case for revocation of the Probate im 
Rajshabye.” 

There is no direct evidence to show 
that Haramoni was pressed to compromise 
the ease. Kadambini says that Haramoni 
told her that at the “entreaties” of her 
brothers-in-law and “at the request of the 
gentlemen” she had compromised the case, 
and there is a similar statement made by 
Haramont in her plaint in a suit which 
will be referred to later on. The plaintiffs, 
however, have not examined Kali Das Bose 
cr Satish Ghosh, and that fact has been 
strongly commented upon, and we 
think justly. But the very fact that Shyam 
Lal and Suk Lal agreed to pay Rs. 425 a 
year in addition to the income of the 
Jessore properties to Haramoni, when the 
Will itself, said to have been executed by 
her husband, gave her an annuity of only 
Rs. 39 a year, in other words, that they 
agreed to pay more than ten times what 
her busband himself provided for her by 
his Will, indicates that Shyam Lal and 
Suk Lal wanted to avoid, proving the Will ` 
in Court. There is no doubt that Haramoni - 
herself was poor, whereas Shyam Lal and 
Suk lal were rich and had influence at 
Rajshabye’ Haramcni had the . pecuniary 
assistance from Rameswari’s | husband’s 
family and had Kali Das to look after 
the case, but so long as Haramoni was 
alive Rameswari’s husband had not the 
same interest as he has in the present 
litigation, because Rameswari might not 
have succeeded fo the estate of her father 
if she died during the life-time of her 
mother. The learned District Judge says, 
“it is not unnatural. that she, straitened 
as she was in her circumstances, agreed 
to have the case amicably settled for what 
she was provided rather than wait for what 
she might or might not have obtained 
in a fight with Shyam Lal and Suk 
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Lal.” However that may be, there was the 
youngest daughter Parameswari, an -infant 
of about 11 years cf age whose interests 
were also involved in the case. It is true 
it cannot be said that the compromise 
was wholly regardless of the interests of 
the daughters, but Haramoni whose wants 
as a Hindu widow were limited was to 
get Rs. 425 a year for her maintenance 
and religious expenses and under the Will 


she had a right of residence in the family’ 
house and a right of enjoyment of the - 


moveables for her life. Rameswari and 
Parameswari, however, (who. might give 
birth to sons, a8 in fact they have) were 
to get only ‘Rs. 100 a year each, they 
had no right of residence in the family 
dwelling house nor the right to enjoyment 
-of the moveables under the Will. 
Parameswari then was unmarried, Shyam 
Lal and Suk Lal agreed to pay only Rs. 
300 for her marriage expenses, and she 
might.not have been married into a family 
in affluent circumstances; The compromise- 
thus was more beneficial to Haramoni 
than to ber daughters. It is to be noticed that 
the ekrar was to be voidin case the widow 
or her daughters preferred any claim to 
the estate. The question is whether under 
these circumstances, _the compromise is 
binding on the plaintiffs, In the cases in 
which compromises made by Hindu widows 
were held binding upon the reversioners, 
there were disputes relating to properties, 
there were bona fide settlements of the 
- disputes, and the settlements -were brought 
to the notice of the Court which gave 
effect to them. In some of the cases, the 
compromise was based on the assumption 


that there was an antecedent title of some | 


kind in the parties, and the compromise 
merely acknowledged and defined what that 
title was. Here the questions involved in 
the revocation case were, whether the 
Probate should. be recalled and whether the 
Will was genuine, It was exclusively the 
province of the Judge to come to .adecision 
on the question whether the Will was 
genuine, and Shyam Lal and Suk Lal 
and Haramoni could not decide that issue 
by agreement or compromise between them 
specially whenthe reversioners, the daughters, 
were no parties to the proceedings. 

Tt is true the Will had been proved in 
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common form, and Probate had already 
been granted. But Haramoni had applied 
for revocation of the Probate, and she was 
entitled to have the Probate recalled aud 
the Will (which she had challenged as 
forgéry) proved in her presence, as she 
had not been cited in, and had no knowledge 
of the Probate proceedings. Even if Shyam 
Lal and Suk Lal succeeded in proving 
her knowledge of the Probate proceedings 
(which is not at all likely), we do not 
think that the Court, having regard to 
the facts that she was a pardanashin lady, 
that the interests of infants were involved 
and that they were practically deprived 
of the whole of the inheritance would have 
refused to recall the Probate on that 
ground. Had the attention of the Court 
been drawn to the fact that the interests 
of ‘infants were involved, the vigilance of 
the Court would have been roused, and 
having regard to the terms of the Will, 
the circumstances under which it is said 
to have been executed, the nature of the 
witnesses, the conduct of the propounders 
of the Will in the matter of obtaining 
Probate, the fact that the existence of the 
widow and daughters had been suppressed 
in the application for Probate and the 
other circumstances of the case, the Court 
might have insisted upon a strict proof of 


‘the Will, and refused to uphold the Will 


unless quite satisfied as to its genuineness. 
It seems to us that in order to avoid 
these difficulties that the compromise was 
effected out of Court by the ekrarnamas 
and admission was obtained from Haramoni 
that the Will was genuine. It is apparent 
that she did not put in the application 
because she was satisfied of the genuineness 
of. the Will by “special enquiry,” but 
because her brothers-in-law agreed to pay 
a larger annuity by the ekrar, Had the 
interests of. Haramoni alone been concerned, 
it did not matter how she proceeded 
with the case, or how or on what terms 
she settled it. Ordinarily a compromise 
of a Probate case is binding only upon 
the parties to it. But Haramoni as a 
Hindu widow represented the estate, and 
it is the contention of the appellants 
themselves that she represented the interests 
of her infant daughters though they were 
no parties to the case. The compromis 
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was arrived at in connection with the 
revocation case pending in Court, but the 
ekrarnamas which embodied the terms of 
the compromise were withheld from the 
Court, and all that was represented to the 
Court was that Haramoni was satisfied 
‘on special enquiry’ that the Will was 
‘genuine’ and that the Probate might 
be upheld. There can be no doubt that 
these statements were made at the 
instance, and in the interests, of Sham 
Lal and Suk Lal, suppressing the real facts 
of the case .and the terms of the com- 
promise from the Court for the purpose 
of avoiding a trial of the revocation case 
which involved the interests of the infant 
daughters. 

Woe have seen that though the interests of 
the daughters were not entirely disregarded, 
the compromise was not a fair one so far as 
the daughters were concerned and cannot 
be said to be beneficial for the estate which 
was ultimately to devolve upon the daughters’ 
sons. 

Under these circumstances, and those 
already referred to, we are unable to 
hold that the principles upon which a 
compromise effected by a Hindu widow may 
be held binding upon the  reversioners, 
apply to the present case, or that the 
compromise was bona fide or binding upon the 
plaintiffs. 


It is contended that it was a family 
settlement, but a family settlement pre- 
supposes that there are bona fide claims on 
either side and an honest settlement after 
full disclosure of facts on either side. Here 
one party secretly and fraudulently ohtained 
Probate of a Will and when the 
other party wanted to have it revoked, the 
former agreed to pay a larger annuity, and 
obtained an admission of the genuineness of 
the Will which might be used against the 
reversioners. We donot think that in these 
circumstances the principle of family settle- 
ment applies. 

The fifth pomt relates to the question 
of delay and acquiescence. At the time of 
the compromise in the revocation case the 
plaintiffs Rameswari and Parameswari were 
about 13 and 11 years of age respectively. 
No question of acquiescence on their part 
at that time could arise. An attempt, 
however, has been made to show that before 
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the compromise was arrived at,a messenger 
was sent by Haramoni to inform and 
consult Rameswariand her husband Durga 
Das about the compromise. One Behary 
Lal, a witness for the defendants, professes 
to, have taken the message to Sankarpasha, 
the residence of Rameswari’s husband. 
But Rameswari was then a girl of 13 and 
her husband Durga Dis was a mere youth, 
and his father was alive. Weare unable 


to place any reliance upon the evidence of 


Hehary Lal, and agreeing with the Court 
below, we hold that the attempt to prove 
that the compromise was effected with 
their consent has failed. It is true Kalidas, 
the elder brother of Darga Das, was present 
at the compromise and was an attesting 
witness to the ekrars, but that cannot be 
taken as acquiescence on the part of Ra- 
meswari who was then a minor. As for 
Parameswari, she was not married and was 
a girl of 11 years of age. There enuld be no 
question of consulting her and no such 
Suggestion has been made. 


Haramoni received the legacy of Rs. 50 
each given by the Will to her and her three 
daughters, as appears from the statement 
contained in her plaint in a suit in the 
Small Cause Court filed in 1857 against 
Shyam Lal and Sak Lal. 

The defendants’ witness Behary Lal 
Bose says that out ¿f that money. Haramoni 
paid Rs. 50 in cash to Kadambini and gave 
ornaments to the value of Rs. 50 each to 
Rameswari and Parameswari and appro- 
priated Rs. 50 to herself and that he (the 
witness} got the ornaments prepared for 
them. The story is wholly unreliable, and 
has been rightly disbelieved by the Court 
below. ‘There is no reliable evidence that 
either Rameswari or Parameswari herself 
ever obtained the legacy of Rs. 50. Sham 
Lal admits that after Rameswari and 
Parameswari attained puberty, no money 
as provided by the Will was given to 
them by him. Rameswarior Parameswari 
never admitted the genuineness of the 
Will. 

The defendants, however, relied upon the 
draft of an ekrar executed by Haramoni in 
favour of Shyam Lal and Sak Lal by which 
a suit brought by her against them was 
compromised. Rameswari and Parames- 
wari were, no parties to the suitor the 
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ekrar, but it is-said that Parameswari’s 
husband Brojendra took an active part 
in effecting the settlement and corrected the 
first paragraph of the draft ekrar, which 
contains an admission of the Will. lt is 
stated thatthe amended first paragraph was 
written by Brejendra on a slip of paper, 
and that slip was pasted on the first 
paragraph of the draft ekrar, as it origin- 
ally stood. The witness Nibaran Chandra 
Bose made a note that it was written by 
Brojendra, son-in-law (of Haramoni), an 
- inhabitant of Nowapara, in the presence of 
certain persons whose names appear in the 
note. Nibaran admits that he was not 
in the service of the defendants at that 
time, but happened to be present on some 
other business. A portion of the writing 
(of the note) admittedly looks different 
frem the other, which Nibaran says might 
be due to difference of pen andink. Shyam 
Lal admits that he directed Nibaran to make 
the note. 


“The defendants have adduced evidence to 


prove that the slip was written by Brejendra 
and several witnesses have been called by 
them to prove Brojendra’s handwriting. 
On the other hand, Brojendra’s son denied 
. that it was his father’s handwriting. The 
learned District Judge says: 
seem to me to be established that the slip 
was in the handwriting of Brojendra. 
Even if it were I do not think that the 
recitals in the slip can affect his wife or his 
sister-in-law ” 


‘We agree with the Court below in the 
view it has taken. Haramoni was bound 
by the ehrarnama which she had execited in 
the revocation case, and the fact that one of 
her sons-in-law, Brojendra, took part im 
effecting a compromise hetween her and 
Shyam Lal and Suk Lal or wrote outa 
paragraph of the draft ekrar in which 
Haramoni admitted the Will or stated that 
she was in enjoyment of the income of the 
Jessore properties in accordance with the 
said Will, cannot be constrted as an acquies- 
cence on the part of her daughters. Bro- 
jendra, if he did what is ascribed to him, 
did so on behalf of Haramoni, and not on be- 
half of his wife Parameswari who was no 
party,to the ekrar. 

Nor do we think that the fact that Su- 
rendra, one of the sons of Rameswari, lived 


“INDIAN. OASES, 


“It does not. 


283 


with his grandmother Haramoni, or signed 
rome receipts for the money received by her 
fcr her maintenance, constitutes acquiescence 
on the part of the plaintiffs. Haramoni so 
long as she was alive was certainly beund 
by the eArarnama, and the fact that one of 
Rameswari’s sons lived with Hajamoni or 
signed the receipts for her does not show that 
her daughters acknowledged or acquiesced in 
the ekrar. i 
The acts and conduct relied upon thus do 
not, in our opini n, amount to acqniescence on 
the part cf the plaintiffs Besides, as pointed 
cut in a recent case in this Court, Shyama 
Charan Baisya v, Prafulla Sundar (18), 
there isa distinction between a case where 
the acquiescence alleged ccenrs while the act 
acquiesced in is in progress, and another 
where the acquiescence takes place after the. 
act has been completed. In the fermer case, 
the acquiescence is quiescence under such 
circumstances as that assent may he reagon- 
ably inferred from it. In the latter case, 
when the act is completed without any 
knowledge or without any assent on the 
part of the person whose right is infringed, 
the matter must be determined obviously on 
very different legal considerations. A right 
of action has then vested in him, and mere 
delay to take legal proceedings to redress 
the injury cannot, by itself, constitute a bar 
to such proceedings, unless the delay on his 
part, after he acquired full knowledge, had 
affected or altered the position of bis oppo- 
nent. All that can be said in the present 
case is that there has heen delay in making 
the application,as Rameswari and Parames- 
wari being at the time of the compromise 
13 years and 11 years of age respectively, 
there could be no question of assent or 
acquiescence on their part at that time. 


But although we do not think that the 
above acts amounted to acquiescence on the 
part of Rameswari and Parameswari and 
although tbere may not be a fixed time 
within which an application for revocation 
may be made, yet a person may be debarred 
by long delay in making such an application. 
As stated in Williams cn Executors, 10th 
Edition, Vol. I, page 244, “Long acquies- 


(18) 20 Ind. Cas. 161; 21 ©. L. J, 557; 19 C. W. N, 
882, 
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cence unaccompanied by any special cir- 
cumstances and acts done by a next-of-kin 
under the provisions of the Will may (if no 
fact appears which excites a reasonable 
suspicion of the genuineness or validity: of 
the Will) amount to such a waiver of his 
rights as to preclude him from putting the 
Will in suit.” 

We have, therefore, to see whether there 
were special circumstances in the case so 
as to take it out of the above rule. It is 
true that at the date of the compromise of 
the revocation case (in 1884) both Rames- 
warl and Parameswari were minors, but 
they attained majority about 20 years ago. 
They had no right to the estate so long as 
“Haramoni was alive, but they could have as 
reversioners, during her life-time, applied 
for revocation of the Will. Their right, 
however, to succeed to the estate was con- 
tingent upon their surviving their mother 
Haramoni. They had no monéy of their own, 
and were dependent upon their husbands. 
The evidence of Rameswari shows that her 
husband was not willing to incur the costs 
of an expensive litigation which would be 
wholly infruetuous if she died during the 
life-time of Haramoni, and told her to wait 
until Haramoni’s death. The evidence of 
Parameswari is to similar effect, and we 
have no reason to disbelieve this evidence. 


‘Then there are various facts which excite 
not only reasonable but grave suspicion 
about the genuineness of the Wil, and the 
Court below has found upon the evidence 
that the Will is not genuine. We have 
not been referred to any case in which the 
Court, having found the Will not to be 
_ genuine, has refused to revoke a Probate 
granted in common form on tbe ground of 
delay. l 

Haramoni died on the 22nd July 1909, and 
the application for revocation was made by 
the plaintiffs on the 27th April 1910, about 
9 months after the death of Haramoni. 
Having regard to allthe circumstances, we 
are of opinion that the plaintiffs are not pre- 
cluded by acquiescence or delay in aking 
this application for revocation. 

The case of Manorama Chowdhurand v. Koshi 
Mohan Das Majumdar (19) was relied ‘upon. 
- In that case Probate was sought to be re- 


(19) 28 Ind. Car, BEG; 19 C. W, N. 366; 42 C. 480. 
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voked after 17 years and the application was 
refused, but it was found that the petitioner 
for revocation herself had, fora series of 
years after attaining majority, received the 
allowance provided for by the Will and gave 
receipts for the same, and no reasonable 
account was given of the circumstances which 
entitled the petitioner to ré-open the Probate 
after so many years. On the other hand 
in the unreported case of Srimati Rant Ka- 
dambint v. Srimatd Rant Dikbasind (20) a 
Probate which was granted in 1882 was 
revoked in 1901. In that case reliance was 
placed on a long series of deeds from 1882 to 
1897 in which there was reference to the Will 
in which the petitioner for revocation took no. 
part, but in the execution of which other 
members of the family including | females 
joined. The learned Judges held, “this no 

doubt is a strong point against the plaintiff’s 

case, but it is not, we think, fatal to ib.” The 
Court found her explanation to be correct, 


and having found the Will to be a forged one, 


revoked the Probate. - 


It is no doubt hard upon the defendants that 
they have to prove a Will 82 years after Pro- 
bate was granted when some of the witnesses — 
are dead. But they had opportunities of . 
proving the Will in solemn form, and they did 
not avail themselves of the opportunities, If 
if was a genuine Will, theexecutor should have 
in prudence and for greatersecurity proved the 
Will in the first instance per testes. But in the 
first place they obtained Probate in common 
form without citing Haramonior the daughters 
and did not even mention their existence in 
the application for revocation. Then when 
Haramoni six years afterwards applied for 
revocation, they had another opportunity ` 
of proving the Will, but they avoided it by 
agreeing to pay her an annuity more than ten 
times the amount which her own husband 
had provided for her by his Will (if it was 
genuine). They knew that on the death of 
Haramoni her daughters, and on their 
death their sons, would be the heirs and 
they apprehended that the daughters or 
their sons might challenge the Will, as would 
appear from the condition in the ekrarnama 
ihat it will be void and inoperative in the 


(.0) Appeals frem Original Deere s Nos. 337 and 
334 of I€01 decided on the 10th May 1604—Un- 


reported. 
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event of the daughters or their heirs chal- 
lenging the Will. In acting in that way they 
took the risk of proving the Will in solemn form 
when the daughters applied for revocation. 

Under the circumstances, the hardship was 
to a large extent their own creation, 
and although, having regard to the long time 
that has elapsed, we must make due allowance 
in considering the evidence about the genuine- 
ness of the Will, we are unable to hold that 
the plaintiffs are precluded from having the 
question of genuineness of the Will tried out 
in this case. 

We now come to the last question in the 
case, ttz., whether the Will is genuine. 

[Their Lordships after discussing the evi- 
dence on the point coneluded as follows:— | 

The Will is said to have been execnted on 
the 26th July 1876 and Ram Lal died on 
the 6th December 1876, 4, e., more than four 
months after. There isa registration office 
at Bagharpara only 5 miles off from Basuarih 
and the Will was not registered. Ram Lal, it 
is true, was suffering from illness, but it could 
have been easily arranged to get the Sub- 
Registrar of Basuarih to register the Will, 
on payment of afew rupeesfor his commission 
fees and travelling charges. Basanta Kumar, 
- the karta of the family, was there and it was 
to him that the Will is said to have been 
delivered. He was an experienced mukihtear 
and had the Will been really executed by 
Ram Lal, and made over to him, we have 
no doubt that Basanta Kumar could have 
got it registered. No explanation has been 
given as to why the Will was not registered 
although there was ample time to get it 
registered. 

We have already dealt with the provisions 
of the Will. The learned District Judge has 
held that the -provisions of the Will are 
“unreasonable and unnatural” and that 
“in its cruel disregard of the interests of his 
widow and three children, the Will appears 
to be unworthy of Ram Laland of the reputa- 
tion which he enjoyed for his wisdom and 
kindness of heart”. We agree with the 
learned Judge in the view he has taken of 
the Will. No doubt if Ram Lal did execute 
such a Will, the Court cannot reject it on 
the ground that the terms are unreasonable. 
All that we mean to say is that taking the 
Will by itself it is certainly an inofficious Will, 
Ramlal was living with his wife and three 
daughters, The evidence shows that he loved 
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them, and there is no suggastion to the 
contrary. The wife and the eldest daughter 
nursed himin his illness which extended 
fora long period. The evidence does not 
show that the brothers cared much (if at all) 
abou§ Ramlal so long as he was at Basu- 
arih, He wasa person of a benevolent 
disposition and used to do good to the 
needy and the poor. He had an income at 
the lowest estimate of Rs. 1,000 a year 
besides share in a money-lending business; and 
by his Will gave an annuity of only 39 rupees 
a year to his wife and three danghters two of 
whom were unmarried, and the latter were 
not even given the righteof enjoyment of the 
moveables and the right of residence in the 
family dwelling house. It was contended 
that the provisions of the Will might not ba 
considered unnatural by an orthodox Hindu, 
that the family gods have to ba worshipped 
and pendas and libations of water have to be 
offered to ancestors, and the daughters 
when married would cease to be members of 
the father’s family. No doubt the family 
gods have to be worshipped and pindas and 
libations have to be offered to the ancestors, 
batit is going too far to say that provision 
cannot be made for them except by 
depriving the widow and the daughters 
practically of the whole of the inheritance, 
One of the daughters was married, the other 
two were to be married. The daughters 
might give birth fo sons, as in fact both 
the plaintiffs have, and the daughters’ sons 
would offer pindas not only to the deceased 
(their maternal grandfather) but also to 
his two paternal ancestors. In this connec- 
tion it may be pointed ont that the Will 
makes no provision for the adya (the 
first) shradh or the annual shrath of Ram 
Lal himself which an orthodox Hindu would 
obtain promise for, if he were giving away 
his estate to persons other than his heirs, 
although the Will refers to religious deities 
towards ancestors which it was the duty 
of Sham Laland Suk Lal as much as that 
of Ram lial to perform. Under the Dayabhaga 
the widow, the daughter, and the daughters’ 
son are preferential heirs to the brother and 
even under the Mitakshara they are so with 
respect to the separate property of the de- 
ceased. 

The bth paragraph of the Will, which pro- 
vides that the fruits of certain frait trees 
planted by Ram Lal were to be enjoyed by his 
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widow and daughters sn long as they lived 
at Basuarih and that the fruits of three 
cocoanut trees planted by him were to he set 
apart for guests, were relied upon as afford- 
ing material evidence of the genuineness of 
the Will. Butif the Will was manufactured 
it was not very difficult to insert such a pro- 
vision in order to show that the Will was a 
genuine one. 

Some argaments were based upon a pass- 
age inthe Will, and inthe deposition of 
Shamal already referred to, that there were 
debts of the family for which Ram Lal also 
was liable, and that Bam Lal was anxious that 
his wife and daughters should not be liable 
for such debts, and he, therefore, proceeded 
that his share of the money-lending business 
would go to his brothers to the exclusion of 
his widow and daughters, who were to geta 
legacy of Rs. ¿0 each and were not to be 
liable for the debts. But we have no evi- 
dence as to whether there was any debt for 
which Ram Lal or his brothers were liable. 
Reliance is placed on an ekrar dated the 18th 
March 1884, by which Basanta Kumar made 
a gift of a 2-annas share of the family pro- 
perties to Sham Lal and Suk Lal and by which 
it was agreed that the latter should pay a 
ten-annas share of the debts of the mali 
time entered on a separate list signed by 
Sham Lal and Suk Lal and Basanta Kumar 
and that Basanta would pay a six-annas 
share. The same ekrar also provided that 
an eight-annas share of the amounts due 
on account of paddy and other money-lend- 
ing business when realised would belong 
to Basanta and the other half to the two 
brothers. So that there is no doubt that 
the family had money-lending business and 
the fact appears from the Will itself. Now 
the defendants, who are in possession of 
the estate, have not produced either the 
list of debts of ¿jmalı time signed by 
Sham Laland Suk Lal and Basanta or the 
papers relating to the paddy and other 
money-lerding business belonging to the 
family, and there is in fact no evidence 
except the bare statement of Sham Lal what 
the extent of tbe debt was. Sham Lal did 
not even offer any explanation as to the 
non-production of these papers. Kishori 
Mohan said that he searched fcr papers, 
deeds and jama kharach but could not find 
any previous to 12:6. We are unable to 
accept this statement or to attach any 
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weight to the argument based on the exist- 
ence of debts inconnestion with the provision 
of the Will. 

Certain bonds executed by Basanta Ku- 
mar were referred to as showing the exist- 
ence of debts, but the bonds were executed 
by Basanta Kumar not as karta of the 
family and only his own share (8 annas) 
of the family properties was mortgaged. 
Sham Lal admits that Ram Lal did not exe- 
cute any bond. Certain endorsements of 
payments made on behalf of Sham Lal and 
Suk Lal on one of these bonds were relied 
upon to show that the debts were family 
debts, but such payments were made after 
the date of the ekrar executed by Basanta 
by which he made a gift of a portion of 
his share of the family properties to Sham 
Lal and Suk Lal, on condition that they 
would pay a proportionate share of debts. 
The very fact that the Will provided that 
the widow and the daughters would not be 
liable for debts, and would get a legacy 
of Rs. 200 out of the money lending busi- 
ness in Ram Lal's share which would go to 
the brothers, indicates that the assets of the 
money-lending business exceeded the debts, 
if any. 


It was suggested that as Basanta Kumar, 
Sham Lal and SukLal were the earning mem- 
bers of the family, the Rajshahye proper- 
ties were very probably acquired by them 
and that might have been the reason why 
Ram Lal left the Rajshahye properties to 
Sham Lal and Suk Lal. There is, however, no 
evidence that the properties were acquired 
by those three, and had there been any 
truth in the suggestion it would have been 
so mentioned in the Will, at any rate in 
Sham Lal’s deposition. On the other hand 
the faet that Ramtaim, the father of 
Ram lal, Sham Lal and Suk Lal, was a 
mukhtear of Watson and Co. and Basanta’s 
father was a Police daroga at Rajshahye 
suggests in the absence of evidence to 
the contrary, that the Rajshahye proper- 
ties were acquired by them, and the Will 
refers to ‘ancestral and self-acquired pro~ 
perties’’. 


It was contended on behalf of the defend 
ants that the fact that Haramoni did not 
apply for revceation of the Probate until 
Turgea Das azpyeared on the scene, and her 
conduct Leflore and after the revocation case, 
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are cogent evidence of the genuineness of 
the Will. 

The application for revocation was, no doubt, 
made about 6 years after the Probate was 
granted. She at first» pplied for a Succes- 
sion Certificate in the Jessore Court in 1861 
and withdrew it when the executor set up the 
Probate. The application was, in respect of 
debts the aggregate amount whereof was only 
Rs. 91, made more than three years after 
Ram Lal’s death by which time the debts 
were barred by limitation. There is no doubt 
that the application was the outcome of some 
misunderstanding between Haramoni and her 
brothers-in-law, and was merely a preliminary 
skirmish to the real fight about the Will. We 
have already held that Haramoni must have 
become aware of the existence of the Will 
sometime before she applied for the Succession 
Certificate in the Jessore Court; but that the 
explanation given by her for the delay in 
making the application for revocation is a 
reasonable one and should be accepted. It is 
true she did not object to the registration of 
the names of Sham Lal and Suk Lal under 
the Land Registration Act based upon the 
Will, nor did she apply for registration of her 
own name as heiress of Ram Lal. But there is 
nothing to show that she had any knowledge 
of the land registration proceedings. She 
admittedly livedasa member of the joint 
family, and no inference can be drawn under 
the circumstances against her for not-ap- 
plying for registration of her own name. 

After the revocation case was over,she had 
other litigation with Sham Lal and Suk Lal. 
In 1887 she brought a suit in the Small 
Causes Court for recovery of Rs. 135 against 
Sham Lal and Suk Lal, and it was alleged in 
the plaint that the defendant had agreed to 
pay Rs. 135 for constructing a verandah of 
the room in which she resided and being 
unable fo pay the same and the legacy of 
Ra. 200 payable under the Will, the defend- 
art had executed a bond in her favour and 
had paid the Rs. 200 but Rs. 1385 was due. 
A ‘solehnama was filed in this case and the 
defendant was directed on the 6th February 
1885 to pay Rs. 135 within seven days. 

Then on the lth April 1890 she brought 
another suit against Sham Lal for the re- 
covery of the income of the Jessore properties 
from 1291 to 1296 (1884 to 1889). She 
stated in the plaint that Probate had been 
obtained by the defendants without her know- 
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ledge, that she had applied for revocation 
of the Probate alleging that the Will was 
not genuine and many respectable gentle- 
men intervened and the matter was settled 
between the parties, to the effect that the 
plaintiffs would admit the Will to have been 
executed by her husband, that the properties 
in the district of Rajshahye were to remain 
in the possession of defendants, that she 
would get the income of the Jessore pro- 
perties and 1/6tk share of the fruits of the 
garden and of the fish of the tanks in khas 
possession and a portion of the dwelling house 
at Basuarih,and that over and above the 
same she would get Rs. 300 annually for her 
maintenance and Rs. 125 for religious expenses, 
that after the terms were embodied in 
ekrarnamas a solehnama was filed in that 
case admitting the Will, that the defendant 
had been paying the amounts fixed by the 
ekrar but had not paid the income of the 
Jessore properties and accordingly prayed for 
recovery of the same. 

It appears, therefore, that since the disposal 
of the revocation case in 1874 to 1889 the 
brothers did not pay Haramomi the income 
of the Jessore properties and hence the suit 
was instituted by her. This suit was also 
compromised. Defendants made over the 
entire tank called Haritakitolla to Haramoni 
for her life, the income of her hnsband’s share 
in the Jessore properties was settled at Rs. «9 


“a year, and she was to have the same from 


the year 1297 (1890), and the defendants 
agreed to pay the amount due to herfor the 
period in suit in two instalments. Hara- 
moni admitted.that her husband had of his 
own free will executed the Will, that the 
defendants had taken Probate of the same 


‘and were in possession of the properties 


covered by the Will, and she withdrew the 
statements made in the plaint with regard 
to the said Will and agreed that she and her 
heirs would not be competent to raise any 
objection to the same at any time. 

It appears that Haramoni brought an- 
other suit under section 9 of Act I of 1877 
for possession of the Battakkhana in the 
family dwelling house at Basnarih. This 
case too was compromised, the defendants 
having agreed to pay Rs. 320 to her for con- 
struction of a aardalan in front of the room 
occupied by her. In the ekrar by which 
the case was compromised she admitted the 
Will. But all these admissions were made 


m 


_ with the revocation case. 


- before the Court below and also in this Court 


-sion that the Will is 
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by Haramoni after she had put in the peti- 
tion and executed the ekrar in connection 
She was bound by 
her petition and ekrarnama in which the 
Will wasadmitted, and we do not see how 
these admissions made by Haramoni of the 
Will advance the case for the defendants any 
further than the admission made by her in 
the revocation case and in the ekrar, or show 
that the Will wasgenuine. On the other hand, 
it is contended on behalf of the plaintiffs 
that whenever Haramoni. said anything 
affecting the genuineness of the Will or the 


ekrar, she was given something: which she. 


was not entitled to under the Will or the ekrar. 
For instance in the second case referred to 
above, she was given the entire Haritakitolla 


tank, and in the third the defendants agreed 
constructing a. 


to pay her Rs. 320 for 
dardalan to none of which was she entitled 
under the Will or the ekrar, and each tinie an 
admission was taken from her that the Will 
was genuine and that she and her heirs 
would not be entitled to challenge it. We 
think having regard to the circumstances, 
there is a good deal of force in this argument. 


Im any case, we do not think that these 


admissions of Haramoni, having regard 

to the circumstances under which they were 

made, prove the genuineness of the Will. 
There was one more contention raised 


viz., that the present application for revoca- 
tion is not bona fide. The Court below over- 
ruled it for the reasons stated in its judg- 
ment. We entirely agree with the Court 
below on the point. 

We have given our anxious consideration 
to thiscase as the Probate is sought to he 
revoked ‘after an unusual length of time. 


. The learned District Judge had the witnesses 


before him, and he has come to the conclu- 
not genuine. On a 
consideration of all the evidence and cir- 
cumstances of the case, we agree with him 
in holding that the Will is not genuine. 
The result is that the appeal is dismissed, 
but having regard to the long delay in mak- 
ing the application for revocation we direct 
that each party do bear his own costs in both 
Courts. 


Appeal dismtsszd, 
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CALCUTTA HIGH CQURT, 
ORIGINAL Orvin Suit No. 310 or 1915.: 
May 24, 1915. 

Present: —Mr. Justice Imam. 
PADAMSEE NARAINJEE— PLAINTIFF 
versus 
LAKHAMSEE RAISEE AND ANOTHER— 


DEFENDANTS, 

Civil Procedure Code (Act Vof 1908), s. 10—Juris- 
diction, if depends on allegations contained in plaint. 

Under section 10, Civil Procedure Code, the trial of 
asuit shall be stayed if the matter in issue in that 
suit is also directly and substantially in issue in a 
previously instituted suit pending between the same 
parties‘ in any other Court in British India which, 
according to the allegations set out in the plaint, has 
jurisdiction to try it even though~those allegations 
may be wholly untrue. The jurisdiction referred to 
above dobs not depend upon actual facts but Mpun the ^ 
allegations made concerning them. 


Mr. P. R. Das, for the Plaintiff. 
Mr. K. P. Basu, for the Defendants. 

JUDGMENT.—This is an application 
under section 10 of the Code by the defendants 
for the stay of this suit, on the ground that 
the matters in issue are also directly and 
substantially in issue in a. suit previously 
instituted by them at Karachi, the parties 
in that suit being the parties in this. Both 
the suits admittedly relate to the same con- 
tracts between the parties and the only 
question that requires to be considered is, 
whether the Karachi Court has jurisdiction 
to grant the reliefs claimed. In the suit at 


> - Karachi the plaint sets ont - allegations that 


clearly give jurisdiction to that Court to 
try the case. Those allegations may be 
it is not for this Court 
to pronounce on them for the purposes of 
this application— jurisdiction does not depend 
upon actual facts but upon the allegations 
made concerning them. ‘This suit, therefore, . 
eanuot be proceeded with. The suit will be 
stayed till the determination of the suit at 
Karachi. I make no order as to costs. 


‘ Suit stayed, 
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CALCUTTA HIGH COURT. 
CRIMINAL Appuat No. 42 or 1915. 
GOVERNMENT APPRAL No. 2 or 1915. 
March 24, 1915. 
Present:—Mr. Justice Woodroffe, Mr. Justice 
‘ Beachcroft and Mr. Justice Greaves. 
INDAR CHAND—Appnricant ` 
5 VErsus 
EMPEROR—~Oppositz PARTY. 
Commercial Intercourse with Enemies Ordinance (VI 
of 1914), if retrospective—Trading with the Enemy 
Proclamation No. 2, cl. 5 (T), scope of—Royal Pro- 
clamation of 15th October 1914—“Destined”, meaning 
of—Enemy destination, when not—Abetment—A ppellate 
Court, power of, to convict for abetment, when only 
principal offence charged —Penal Statute, construction of 
—Ayency-——Principal, when criminally liable for agent's 
wrong—Offence under Proclamation—Intention, neces- 
sity of —“Trading,” meaning of. 


Ordinance VI of 1914 is not retrospective and for 
the purpose of establishing an offence of trading 
with an enemy against an accused under fhe said 
Ordinance a Court can look at only such acts as 
took place after it was enacted. [p. 802, col. 2.] 

The word “destined” inthe Trading with the Enemy 
Proclamation No. 2, clause 5 (7), when used in 
connection with the word “trading”, is not limited 
to “on the way to” but is equivalent to the term 
“intended for’. Legal destination must not be con- 
fused with actual destination. [p. 308, col. 1.] 


The accused had before the outbreak of war 
shipped a case of mica to a German firm but owing 
to the outbreak of warthe ship did not proceed 
beyond London. 
with a London firm which took delivery of the case 
and sold it.. On the 20th August, the agent of the 
accused in Europe wrote to him that the German 
firm would pay for the mica on receipt of the goods, 
The accused replied to the agent that he had 
instructed the London firm to take delivery and that if 
the agent wanted the mica he could apply to the 
London firm whom the accused was instructing to 
deliver it to the agént but that he (the agent) must 
not give it to the German firm without . payment. 
Some other letters followed before the Ordinance VI 
of 1914, which was passed on the 14th October 1914, 
After this date the accused again wrote to his agent 
in Europe directing him to deliver the case against 
payment to the German firm but the directions were 
not carried out on account of the refusal by the 
English firm to export the mica: 


Held, that the goods did not in fact acquire an 
-enemy destination. [p, 299, col. 1; p. 303, col. 2 ] 

An Appellate Court can convict an accused for 
abetment where the charge was only forthe princi. 
pal offence, but in any case it is in the discretion of 
the Court whether it should allow fresh charges 
being tried in appeal, [p. 304, col. J; p. 801, col. 2. 


Where, however, the accused shipped mica from 
India before the warand it was sold, after the 
declaration of the war and the date of the Trading 
with the Enemy Ordinance No. 2, by the accuséd’s 
agent in Europe toa German firm: 
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Held, that the accused was guilty of an offence 
under clause 5 (7) of the Ordinance., [p. 295, col 1; 
p. 301, col. 2 ] 

Per Greaves, J.—The Proclamation (Royal Pro- 
clamation of 15th October 1914) is a penal proclama- 
tion and it must be construed strictly and the con- 
viction of an accused under the proclamation can 
only be upheld if he beshewn to have actually and 
in fact done one of the acts thereby forbidden, and 
itis nob sufficient for the prosecution to show that 
he so acted as to show himself willing to do any of 
the acts forbidden by the Proclamation and unless 
he in fact actually did one of the acts or possibly 
aided or abetted any such act, the accused cannot be 
convicted thereunder. [p. 297, col. 2.] : 

Sub-clause 7 of section 6 of the Proclamation deals 
only with goods actually in existence or capable of 
ascertainment and there must be an actual dealing 
with the goods themselves or with the documents of 
title thereto to constitute an offence under the 
third part of the said clause, and the mere intention 

or desire to geb goods for the enemy does not con- 
stitute on offence under this part of the sub-clause 
unless there are goods in existence or capable of 
coming into existence. [p. 298, col. 1.] 


Ordinarily a person is not criminally liable for an 
act or omission nnless he has himself committed 
or omitted the act or authorised or known of, or 
shut his eyes to, the commission or omission, and 
the condition of mind of. an agent is not imputed 
to the master or principal so as to make him 
criminally liable and a master is not criminally liable 
merely because his agent commits a wrongful act. 
But in cases where a particular intent or state of 
mind is not of the essence of the offence, the acts ar 
defaults of an agent in the ordinary course of his 
employment may make the master or principal 
criminally Hable, although he was not aware of such 
acts or defaults and even where they were against 
his orders. [p. 30], col. 1.] 


To constitute an offence punishable under the 
Proclamation a particular intent or state of mind is 
not necessary, it is sufficient to constitute an 
offence thereunder by the principalthat the act 
has been committed by the agent even although not 
expressly authorised by the principal. [p. 301, col.1.] 

Per Beachcroft, J.— The term “trading” includes 
any commercial transaction between parties which 
has for its object the transfer of goods by purchase, 
sale, barter, or exchange. It is not necessary that 
goods should in fact pass and the term cannot be 
limited to cases where one of the parties is actually 
in physical possession of the goods. [p. 291, col. 2; 
p. 292, col. 1.] 

Criminal appeal against the order of the 
Chief Presidency Magistrate, Calcutta, dated 
January 4th, 1915. 

The appeal came on for hearing before 
Beacheroft and Greaves, JJ., onthe 8rd 
March 1915, who passed the following judg- 
menis agreeing on one of the charges but 


disagreeing on the other. 


Beacuorort, J.— The appellant has been 
convicted on two charges under section 3 
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of Ordinance No. VI of 1914 for having 
contravened the provisions of section 5 (7) 
of the Royal Proclamation of the 9th Septem- 
ber relating to trading with the enemy. He 
was tried on three charges, but acquitted on 
the second. The frst charge was to the 
effect that he had traded in a case of mica 
destined for a German firm in Germany, and 
the third was to the effect that he had sup- 
plied to one Checcaeci of Genoa 11 cases of 
mica for and by wayof transmission toa 
certain firmin Germany, and thereby traded 
in the said goods destined for the said enemy 
country and the “said enemies. The Magis- 
trate convicted the appellant on both charges 
of trading in goods destined for the enemy, 
and sentenced him to rigorous imprisonment 
for 18 months on each charge, the sentences 
to run concurrently, and also to a fine of 
Rs. 1,000 on the third charge. 


The facts are notin dispute. The appel- 
lant is a member of a firm in Calcutta and 
was in charge of the mica business of the 
firm. The firm had an agent, named Chec- 
cacci, in Genoa, who was apparently their sole 
agent in Europe. Before the outbreak of the 
war the appellant had shipped a case of mica 
rer ss. “Nore” toa German firm, trading 
under the name of Rheinische Glimmerwaren 
Fabrik at Cologne, via Antwerp. 
the outbreak of war the ship did not proceed 
beyond London. On the 20th August Chec- 
cacci wrote to the accused that the German 
firm, whom for brevity I shall call the 
Rheinische Oo., would pay for the case of mica 
on receipt of the goods. The accused then 
communicated with a London firm, Messrs. 
Baker and Startin, who had been buyers of 
mica from azcused’s firm, asking them to 
take delivery. of the case from the Fondon 
branch of the National Bank of India, and at 
the same time asked the National Bank in 
Caleutta to instruet their London branch to 
deliver the case to Baker and Startin. This 
“was done, and the mica came into the hands 
of Baker and Startin. Apparently it never 
again came directly into the hands of the 
accused or Checeacci, for the Magistrate 
states in his judgment that Baker and Startin 
‘sold it. He does not, however, say when 
Baker and Startin received it, ncr when they 
disposed of it, and we have not been referred 
to any evidence on the point. 

The prosecution relies on certain corres- 
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pondence between the accused and Chececacci 
to establish the fact that negotiations went on 
between the Rheinische Co. and Checeacci on 
behalf, of and with the authority of the 
accused, and that attempts were made to get. 
the mica to Checcacci at Genoa to be for- 
warded to the Rhewnische Co. 

It will not be necessary to quote the cor- 
respondence in detail. A short reference to 
the various letters will be quite sufficient to 
indicate the position of the parties. In 
dealing with the correspondence it must be 
remembered that postal arrangements were so 
dislocated that we generally find answers 
dated about a month later than the letters to 
which they are replies. i 


On the 20th August, Checcacci wrote to 
accused that the Rheinische Co. would pay 
for the mica on receipt of the goods. The 
accused replied, on the 24th September, that 
he had instructed the Bank to deliver the 
mica to Baker and Startin, that if Cheecacci - 
wanted the mica he should apply to Baker 
and Startin, whom the accused was instructing 
to deliver it to Checcacci, but Checeacci 
must not give it to the Rheinische Co. without 
payment. On the9th September Checcacci 
wrote that the Rheinische Co., in common 
with other German firms, was ‘enquiring for 
He mentioned the arrival of ss. 
in London. In the anawer, on the 
Sth October, the accused stated that he had 
already told Checcacci of the arrangements 
in connection with the mica on the ss. “Nore.” 
Herecommended him not to sell to German 
buyers, but in a postseript added that he 
might sell to German buyers, if the Govern- 
ment did not mind or it was not illegal or if 
London people were selling. On the 16th 
September, Checcacci wrote that the Rheinische 
Co. wanted the case of mica sent to Rotter- 
dam, but that he himself wanted itat Genoa. 
Replying on the 15th October, accused 
referred to the information given in his- letter 
of 24th September, adding that he hoped 


Checcacci had done the needful, which 
apparently means had applied to Baker 
and Startin, and repeated his injunc- 


tion not to deliver without payment. On 
the 22nd October in answer to a letter 
referring to offers by German firms, accused 
repeated his information about’ telling 
Beker and Startin to deliver the case of 
mica and again told Checeacei to deliver 
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it against payment. These instructions were 
again given ina letter of the 29th October, 
but this letter being detained by the censor 
never reached Checeacci. In a later letter of 
Sth November accused expressed the hope that 
Checeacci had applied to Baker and Startin, 
that he had done the needful, which evidently 
means sold the mica and sent on the money. 
This letter was stopped by the censor. 

This is as much asis material tothe first charge, 
though the matter was referred to in two 
other letters of Checeacci, one of 21st October, 
in which he showed his displeasure at accused 
having mixed up Bakerand Startin in the 
matter and refused to ask for the case, and 
another of 12th November, in which he 
‘promised to enquire of Baker and Startin, 
wko had never said a word. 

The Magistrate has found that with the 
full authority of the accused Checcacci had 
entered into an arrangement with the 
Rheinische Co. under which the case was to 
be transferred tothe Rheinische Co., which 
was to pay for it and was awaiting its arrival, 
and that the arrangement was sufficiently 
completed to justify the inference that but 
forthe difficulty of exporting the mica from 
England it wonld’ have been delivered to 
the enemy. He found thatthe acts of the 
accused and his agent constituted trading 
in goods destined for the enemy. To his 
resume of the facts established, he might 
have -added this thatthe accused had done 
allinhis power to enable the goods to be 
sent to Genoa. 

It is argued forthe appellant that the 
facts found by the Magistrate do not justify 
the conviction. Itis contended in the first 
place that, as all the other acts specified in 
section 5 (7) imply handling of goods, the 
term “trade” inthe same section involves 
handling, and the offence of trading is not 
complete without it. I cannot accept this 
contention. Thisis not one of those cases 
where the words used to define the offence 
are more or less synonymous and relate 
practically to the same or similar acts. The 
section contemplates four sets of acts 
which are entirely separate, the one from 
the other. 

All commerce is presumed to be for the 
benefit of the country which isa party to it, 
whether the country is paying for gocds 
recetyed cris receiving payment for goods 
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supplied. And as commerce is presumed to 
be advantageous to an enemy country, the 
object of the Proclamation is to prevent the 
enemy receiving assistance by way of com- 
merce. Section 5 (7) is designed to strike 
at that commerce by making penal certain 
operations of commercial intercourse, and 
has in view not only direct but also indirect 
means of supply. When analysed the section 
will be found to contemplate four distinct 
acts, any one of which may form, closely or 
remotely, part:of the process of supply to 
an enemy or receipt from an enemy. 
The first is supply to or reteipt from the 
enemy himself, the second is supply to an 
intermediary for transmission to the enemy 
or receipt froman intermediary by way of 
transmission from the enemy, the third is the 
dealing in goods which are to be sent to the 
enemy or which have come from the enemy, 
tke fourth is the carrying of goods to the 
enemy or from him. The third is the case 
under discussion. 

The terms are wide enough to include 
trading between persons neither of whom isan 
enemy, if the goods are intended to be sent 
toan enemy, and also the case where one of 
the parties tradingis an enemy. In the 
latter case if the trading comprises an actual 
supply of goods, the offence would also fall 
within the first clause. 

It will be noticed that there are two 
essentials requisite to complete the offence, 
ti), a trading, (72) in goods destined for an 
enemy. What is trading? There was con- 
siderable discussion at the Bar as to the 
meaning of the term, and reference was 
made to various decisions on Prize Law to 
support the proposition that actual handling 
of goods was essential. I do not, propose to 
refer to these authorities, for decisions on Prize 
Law must in the very nature of things relate 
to instances of handling of goods. I take to 
be included inthe term trading” any com- 
mercial transaction hetween parties which 
has for itsobject the transfer of goods by 
purchase, sale, barter or exchange. I do not 
consider it necessary that goods should in 
fact pass. Aman who takes a cargo of 
beads or bangles and offers them for sale to 
South Sea Islanders trades in those goods, 
even though he may not succeed in selling 
a single article. Language must keep pace 
with changes in the actual conditions of life, 
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and development of commerce many kinds of 
goods become the subject of trading even 
before they, actually come into existence. 
The term “trading? cannot be limited to 
cases where one of the parties is actually in 
physical possession of the goods. 


_ Now what are the facts ? The accused had 
had dealings with the Rheinische Co. before 
the outbreak of the war. After the outbreak 
of war, his agent Checcacci is in communica- 
tion in respect of the case of mica with the 
Rheinische Oo., which offers to pay on receipt 
of the goods. The accused writes to Baker 
and Startin to send the goods to Checcacci, 
gnd writes to the latter to get the goods from 
Baker and Startin and to deliver them to the 
Rheinische Co. on payment. We do not 
know the exact understanding on which 
Baker and Startin paid for the goods. They 
were old customers of accused, and it may 
be that the accused wanted them to oblige him 
by: purchasing the goods, or that he merely 
wanted them to get the goods from the Bank 
and hold them at his disposal. We have only 
one letter which passed between the two firms, 
the letter of the 23rd October from Baker and 
Startin to aceused’s firm, and this letter to 
my mind supports the latter conclusion. 

Baker and Startin write, “We are taking up 
this case as requested by you and will do our 
best to dispose of it at invoice rates.” If 
Baker and Startin were purchasers of the 
mica, it would be a matter of no concern to 
the accused at what price they disposed of it. 
Also they point out that it will be impossible 
to send the mica to Checcacci. Then refer- 
ring to some other goods which presumably 
accused had also asked them to pay for they 
say, “We'await details before deciding if we 
can pay for them. It is understood, of course, 
that we can dispose of any such wooded 1n order 
to realise our money as quickly as possible.” 

I read the whole letter as an agreement to 
temporarily accommodate accused, by paying 
the Bank, getting delivery of the goods and 
disposing of them, for accused. The accused 
also evidently thought the mica was at his 
disposal when he‘instructed Baker and 
Startin to send it to Checcacci. In fact Baker 
and Startin disposed of the mica: J don’t 
know when, nor whether on their own 
account or on account of acensed. They 
could not have got it before the 23rd October, 
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and the letter of the 14th December from 
the National Bank, Calcutta, to accused 
suggests that they did not even get the docu- 
ments before November, allowing six weeks 
for communication of that fact to pass from 
the Bank in London to the Calcutta branch 
and. from the latter to accused. 

But whatever may have been the position 
of Baker and Startin, does the mere accident 
that accused could not actually get the 
goods to Checcaczi alter the fact that he was 
trading in them ? I think not. He offered 
to an enemy firm goods which he thought he 
was in a position to send to them, and he 
did all that lay in his power to get the gooda 
to them. Thts to my mind was clearly 
trading. 


Now I come to the second essential of the 
offence. It is argued that the mica-does not 
come within the description of goods “destin- 
ed for an enemy,” for when originally 
consigned to the Rheinische Co. that firm was 
not an enemy, and when the mica was 
taken by Baker and Startin in London its 
destination was no longer Germany. This 
argument is based on what is to my mind a 
misinterpretation of the meaning of the words 
“destined for an enemy.” That phrase can- 
not refer to the destination before the trading 
takes place, but to what will be the destina- 
tion as the result of the trading, or after it 
takes place. . An example will show that it 
must be so. Suppose A shipsa quantity of 
goods for Germany in the care of an agent B: 
On the way B sells the goods to O who diverts 
them to England. Here the goods are in 
the first instance destined for Germany, they 
are so destined at the time that B and C trade 
in them, but B and C obvionsly do not 
commit an offence against the Proclamation 
for they in effect carry out its object by pre- 
venting the goods from reaching the enemy 
country. But if A sells to B goods, which 
he knows B intends to send to Germany, 
A: and B both commit an offence 
against the Proclamation, for they trade in 
goods which are intended for, for that is all 
that ‘destined for” means, an enemy country. 
In this case the accused in trading in the goods 
intended that they should go to Germany and 
the purchasing company intended the same. 
The offence of the accused is, therefore, in 
my opinion complete. 

He is also, on the facts established, guilty 
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under section 3 of the Ordinance for another 
` reason, in that he abetted the supply of goods 
to an enemy. It was suggested in the course 
of argument that even if he was not guilty of 
trading in goods destined for the enemy he 
was guilty of such abetment. Learned 
Counsel’s answer was that though instigation 
to sell to an enemy would be an abetment 
yet, as the proposal in this case came to 
accused from Checcacci, the accused could 
- not be said to have abetted supply by his 
_agent. The argument is ingenious but 
fallacious. Instigation is not limited to 
the person from whom the proposal first 
moves. In his letters both of 22nd October 
and 29th October the accused directed 
Checcace] to deliver the goods to the 
Rheinische Oo. against payment. The last 
mentioned letter not having reached 
Checeacci would not be an instigation, but 
the letter of 22nd October was. It was not, 
as suggested, merely a case of acquiescence 
but of positive direction. 


Even if the charge as framed failed I 


should, therefore, beeprepared to convict 

` accused of abetment of supplying goods to 
the enemy. It was not suggested that he 
would be in any way prejudiced by the absence 
of a charge of abetment. The case depends 
entirely on the correspondence, and it has 
been reiterated on behalf of the accused that 
he hasin every way assisted ‘the prosecution 
by putting at the disposal of the Crown the 
whole of his correspondence. 


The mica which forms the subject-matter 
of the third charge had also been shipped 
from‘ India before the war broke out. 
Fourteen ¢ases of mica had been shipped 
‘to Marseilles, eight cases by ss. “Chybassa,” 
‘for one Drouet of Paris, and six cases by ss. 
““Nevassa,” three for Drouet and three for 
the Manufacture Parisienne. The former con- 
signment was landed at Marseilles, but the 
‘latter was sent on by mistake to London. 
‘The consignees were unable to take delivery, 
and the accused, having been advised of this 
by the Bank, wrote to Checeacci on the 17th 
September totry and get the goods and reship 
themto him. On the 24th September, having 
in the meanwhile received a letter from 
'Checcacci, dated 20th’ August, reporting what 
he had already learned from the Bank, 
‘accused wrote that he had instructed the 

“Bank to deliver to Checcacci. Letters from 
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Checeacei of the 7th and 10th September 
speak of a growing demand both in 
Germany and elsewhere for mica, 
and Checcacci advised accused to have a 
stock of mica at Genoa. In answer to 
the first letter accused wrote the letter 
of the 8th October, to which I have already 
referred, advising Checcacci not to sell .to 
Germans, subject to the qualification 
mentioned in the postscript. Then on the 
16th September Checcacci wrote that 
Jaroslaw had telegraphed to have the 
mica which had been consigned to Drouet 
and the Manufacture Parisienne sent to 
Genoa, and he asked accused to tell the 
Bank to make over the decuments to him, 
on which he would dispose of the 
goods. 


The firm of Jaroslaw’s, Erste Glinumerwaren 
Fabrik, was an old customer of accused, 
with its head office in Berlin. From 
the terms of Checcacci’s letter it would 
appear that he had been in communication 
with Jaroslaw about this particular con- 
signment of mica. Accused answered 
this letter on ith October saying that 
he had told the Bank to deliver the 
documents. He says, “We trast you 
would have received the same from them 
and brought those cases to Genoa. Please 
try your best to sell them elsewhere and 
remit us the amount.” It is suggested for the 
appellant that the word “elsewhere”, in 
view. of the previous letter of the Sth 
October, means to some persons other than 
Germans. I think there can be no doubt that 
it means elsewhere than to the original 
consignees. Accused obviously does not 
mean to exclude Germans, for in the 
same letter he is consenting to the sale. 
to the Rheinische Co. What he said in his 
letter of the following week is very 
clear. Checeacci had written on the 23rd 
September, “Jaroslaw......... wish to buy 
the R. O. 1, 2 & 3 lying at Marseilles 

ee ok Please instruct the Bank to 
deliver me free the documents for these 
goods. I shall have them sent to Genoa 
and will sell them from herb. 
I cannot sell them from Marseilles, As 
buyers are Jaroslaw or Brandt or others’ 
whom the English Banks will not accept 
drafts upon . . . > Then he 
refers to an offer by the Rheinische Co, 
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and an Austrian merchant, and says ‘ there 
are no stocks on the Continent; if we 
are clever we shall gather all the trade of 
the Continent in our hands for now and 
for the future, but we must act quickly 
and in earnest.” Accused’s reply was an 
acceptance of the proposal and a diréction to 
sell at profitable prices. He wrote, “We have 
already paid the money which the Bank 
advanced to us and instructed the Bank 
to deliver those documents to you free by 
cable, which we trust on receipt of that 
cable they have delivered those documents 
to you and you have brought those cases 
to Genoa. Please try to sell them promptly 
at profitable prices.” On the 30th September, 
Checeacci, who of course did not receive any 
of accused’s instructions, even in answer to 
his earliest letters, till a later date, again 
wrote that Jaroslaw wanted the goods. 
Accused’s answer of the 29th October, in 


which he repeated his instructions, was 
detained by the censor, On the 7th 
October Checcacei reported the sale of 


six cases to Jaroslaw, and that he hoped 
to sell him the otber eight. Accused’s 
reply on the 29th October, for this 
letter answered two of Checcacci’s, was 
that Checcacci ought to have sold the 
six at a higher price, and that he must 
try to sell the eight at profitable prices. 
On the 14th October Checcacci reported 
having sold alll4 cases to Jaroslaw, but 
he had cancelled the sale of three as 
Drouet wanted them. On the 12th Novem- 
ber Checeacci reported having shipped 
eight cases to the Jaros Mica Company 
and received a cheque for the amount. 
The other three cases were apparently 
not delivered as, on the 19th November, 
Checcacci writes that the six cases were 
still under consideration at the 
Custom House. 

There was some discussion arising out 
of this last letter as to whether the eight 
cases of mica were delivered to Jaroslaw 
or to some other Company. I feel no 
doubt that Checcacci in writing of the 
Jaros Mica Company refers to Jaroslaw inspite 
of some confusion raised by the passage 
in the letter which refers to “this American 
Co.” and the later passage ‘send me 
samples . . . . and I shall propose 
them to the Jaros Cincinnati Company and 
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Microw Mica Company of Chicago.’ It is 
suggested by the learned Advocate-General 
that the letter is a. blind and that the 
writer is referring to German Companies. 
Perhaps it is so. But that fact should 
not go against the accused. Up to this 
point the correspondence had been perfectly 
straightforward. There is no reason to 
suppose that acensed had at any time 
used veiled language in his letters to 
Checeacci, and if the latter suddenly 
took to doing so, any adverse inference 
that might be drawn against Cheecacci 
from that fact must not reflect on the 
accused. : 
In this case, as in the first case, we 
have the fact that Checcacci was dealing 
with an enemy firm and finally sold to it 
the cases of mica which form the subject- 
matter of the charge, and delivered some 
of the cases. We also have the fact that 
accused directed Checcacci in the letters 
of 15th, 22nd and 29th October, the 
first two of which reached Checcacci for 
they were answered, to sell the mica. But 
it is sought to exonerate the aceused by 
a fact which distinguishes this case from 
the first, vez., thut Checcacci sold the goods 
before he had any instructions from the 
accused to do so. He reports the sale of 
six cases in his letter of the 7th October 
and of all 14 in his letter of the 14th 
October, whereas it was only on the 
Zist October that Checsacci received 
accused’s letters of 17th and 24th September, 
and even in those two letters accused 
did not authorise Checcacci to sell to 
Germans. In the first he only told his 
agent to get the goods into his 
possession or reship, in the second he 
says he has told the Bank to deliver the 
mica to him and asks for an advance on it. 
Checcacei, however, did not actually part 
with the mica till the 12th November on 
which date he also got paymentforit. Atthat 
time he had received accused’s letters of 8th 
October and 15th October. In the first ac- 
cused had instructed himnotto sell to Germans 
and then qualified the instructions in the post- 
script. The letter of the 15th was the one in 
which he told Checcacci to try and sell 
“elsewhere.” At the time of the writing 
of the former letter, -though trading with 
the enemy bad been forbidden inthe Royal 


Vol. XXXIIT] 
INDAR OHAND V. EMPEROR, 


Proclamation of the 5th August, published 
in India on the 12th September, a month 
before the letter was written, disobedience 
to the Proclamation had not been made an 
offence. But when ‘the second letter was 
sent, the Ordinance making disobedience to 
a Royal Proclamation penal had been publish- 
ed. Accused’s instructions ever of the Sth 
October did not reach Cheecacci till early 
in November ; long before they reached him 
they had become penal, accused was in a 
position to countermand the instructions and 
as he did not do so, he must be held liable 
for the result arising out of his‘instructions. 
It is true that he qualified the permission 
to sell by the proviso, “if the British Govern- 
ment do not take any offence or be con- 
trary to their law or the London people 
are still selling them,” but the accused 
cannot shelter himself by saying he left 
the matter to the discretion of his agent. 
The nature of his instructions will, of course, 
very largely affect the punishment to be 
awarded, but it will not affect the liability. 
As the goods, or some of them, were in 
fact delivered to an enemy, the accused has 
committed an offence within the first clause 
of section 5 (7), viz, “supplying goods to 
an enemy.’ The offence does not come 
within the terms of the second clause, which 
was the charge framed by the Magistrate, 
for accused supplied the goods to Checcacei 
not for. transmission to an enemy, but with 
instructions contained in his letters of the 
17th and 24th September. 


The accused would also be liable for 
_abetment of the offence of supplying goods, 
in that in his letter of 22nd October he 
instigated his agent to sell to an enemy 
frm. The instigation constitutes the offence. 
In fact Checeacci had reported the sale of 
all 14 cases before the letter reached him, but 
that was obviously a revocable arrangement 
and was revoked in respect of three cases. 
Hight of the cases had also been delivered 
before the letter reached Checcacci. There 
may be abetment by instigation of an offence 
which cannot infact be committed. In this 
case three of the cases out of the 11, which 
Jarsolaw was to have, remained undelivered 
when Checcacci got accused’s letter of the 
22nd October, and in respect of these three, 
atany rate, there cannot be the slightest 


INDIAN OASES. 


- before the 


295 


doubt that the accused committed the offence 
of abetting the supply to an enemy. 


On two grounds, therefore, I consider the 
accused has been rightly convicted in 
respect of the subject-matter of the third 
charge. 


It may even be that accused would be 
liable for acts contravening the Proclamation, 
done by his agent, even if those acts were 
directly contrary to his instructions, on the 
principle that where an act is itself an offence 
apart from any intention, a principal is 
liable for his agents acts. Whether that 
principle applies in the present case I do 
not consider it necessary to express an 
opinion. 


The offence of trading with the enemy 
in contravention of the Royal Proclamation 
is an extremely serious one, and it is doubly 
serious if it takes the form of oneof His 
Majesty’s subjects supplying an enemy with 
material which can be used for the pro- 
secution of the war while the efforts of His 
Majesty’s naval forces are directed to stop- 
ping such supply. If the sentence of imprison- 
ment imposed by the Magistrate has had 
the effect of bringing home to the public 
the gravity of a disregard of the Royal 
Proclamation it will have done good. But 
in the circumstances of this case I do not 
consider it necessary that a sentence of 
imprisonment should be imposed. The 
situation is novel, and the legislation is 
novel. The effects of the Proclamation were 
for some time but indistinctly realized even 
in England; there must be still more un- 
certainty in India. In both cases the goods 
had been shipped before the outbreak of war, 
and though there is reason to think that 
owing to Checcacci’s bad advice the accused 
allowed his business instincts to overcome his 
ideas of good citizenship, there is this much 
to be said in respect of the first charge that 
he was carrying out a bargain entered into 
war. I think the convictions ' 
should be upheld, but that we should alter 
the sentence on the first chargeto one of 
the maximum fine which the Magistrate could 
have imposed, viz, a fine of Rs. 1,000 and 
on the third charge remit the sentence of 
imprisonment allowing the fine to stand: 
in default of payment of fine in either case 
the accused to undergo rigorous imprisonment 
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for six months. I trust the reduction of 
the sentence will not give birth to any 
false ideas as to the sentence that is likely 
to be imposed in case of any contravention 
of the Royal Proclamation in future. 

I understand that my learned brother, 
while agreeing that the appeal on the 
third charge should be dismissed, subject 
to the reduction of sentence proposed, is 
of opinion that the appellant should be 
acquitted on the first charge. In the circum- 
stances the conviction on the third charge 
is upheld and the sentence reduced to one 
of a ‘fine of Rs. 1,000. In regard to tle 
first charge our opinions must be laid before 
the learned Chief Justice for reference to 
a third Judge under section 429 of the Codeof 
Criminal Procedure. 


Greaves, J.—This is an appeal from a 
conviction of the accused by the Chief 


Presidency Magistrate of Calentta of 
two offences in contravention of the 
provisions of clause 5 (7) of His 
Majesty's Proclamation of the 9th Sep- 


tember 1914, “The Trading with the Enemy 
Proclamation Number 2.” The accused was 
further charged with an offence in con- 
travention of the provisions of clause 5 (9) 
of ‘the said Proclamation but was acquitted 
on this charge. The Crown have appealed 
against the acquittal, but do not desire to 
proceed with the appeal. The accused was 
sentenced, under the provisions of clause 
3 of Ordinance VI of 1914, which was 
published in the Gazette of India Hetra- 
ordinary of the 14th October 1914, to 
eighteen’ months’ rigorous “imprisonment 
under one charge (the first charge) and 
toa like term of rigorous imprisonment and 
a fine of Rs. 1,000 under the other charge 
(the third charge), or in default of pay- 
ment of the fine to six months’ rigorous im- 
prisonment, the sentences of imprisonment to 
run concurrently. 

The accused is a member of the firm of 
“Gunput Koy -& Co. of Calcutta. The 
firm: consists of six members including 
the accused, and the accused was, at the 
time that the offences against the Ordi- 
nance, of which the accused was convicted, 
were committed, in control of that branch 
of the firm’s business which exports mica, 
and the correspondence of the firm which 
deals with that branch of the business was 
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conducted by and under the direction of 
the aceused, and it was under his direc- 
tion that the correspondence before us was 
written. 

The firm of Gunput Roy & (Co. 
prior to the war had been in the habit 
of exporting mica to European countries in- 
cluding Germany. Their course of business 
was as follows:—One Checcacci, an Italian 
resident at Genoa, was the sole agent of 
the firm in Europe for the sale of mica, 
having been appointed such under or by 
virtue of an agreement dated the 8th May 
1912 and made between Gunput Roy -& 
Co. and Checeacci, and whereby Chec- 
cacci agreed (inter alia) to devote his 
whole time and attention to the business 
and not to engage in any other business. 
Cheeeacci was in the habit of forward- 
orders ` for 
mica from firms in Germany and elsewhere, 
bills were drawn by Gunput Roy & 
Co, on the various purchasers and 
discounted by the Caleutta branch of the 
National Bank of India, who forwarded 
the bills together with the shipping docu- 
ments to their head office in London’ for 
realization and for the handing over of the 
shipping documents to the “purchasers 
against payment of the bills. In the event 
of the purchasers failing to pay-or accept 
the bills the National Bank of India were 
entitled to call. on Gunput Roy & 
Co. io refund the money paid by, the 
Bank to Gunput Roy & Co., and against 
such refund the orne documents 
would be made over to the order of Gunput 
Roy & Co. 


The charges against the accused, in 
respect of which he was convicted, were 
(i) that during the months of September, 
October and November 1914, and during 
the continuance of a state of war between 
His Majesty and the German Empire, he 
at Calcutta unlawfully did. contravene the 
provisions of clause 5 (7) of His Majesty’s 
Proclamation of the 9th: September 1914, 
“The Trading with the Enemy Procla- 
mation Number 2” being a Proclamation 
of His Majesty for the time being in 
force relating to trade, commercial inter- 
course and other dealings with any sub- 
ject of the said German Empire or any 
person residing,’ carrying on business or 
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being in the territories of the said Ger- 
man Empire, by trading in goods, wares 
and merchandise, to wit, one case of mica 
shipped by the ss. Nona” destined for 
an enemy country, to wit, the said German 
Empire and for enemies, to wit, certain 
persons trading and carrying on business 
together under, the name and - style of 
Rheinische Giimmerwaren Fabrik at Weis- 
ling, Cologne, in the said German Empire, 
and thereby committed an offence punish- 
able under section 3 of the Commercial 
Intercourse with Enemies Ordinance No.1V of 
1914, (iii) that during the months of Septem- 
ber, October and November 1914, during 
the continuance of the state of war aforesaid, 
at Calcutta, he unlawfully did contravene 
the provisions of clause 5 (7) . of the said 
Trading with the Enemy Proclamation No. 
"2 by supplying to a certain person, namely, 
one G. Felice Checcacci of Genoa in Italy, 
certain goods, wares and merchandise, to 
wit, 11 cases of mica (which had been 
previously aye to ` Marseilles per ss. 
“Nivassa” and ` 
by way of E ani to an enemy 
country, to wit, the. German Empire, and 
to enemies, to wit, certain persons trading 
and carrying on business together under 
‘the name and style of Jarosla Erste Glim- 
merwaren Fabrik at Berlin in the said 
German Empire, and thereby traded in 
the said goods destined for the said enemy 
country and the said enemies and -thereby 
committed an offence punishable under 
section 3 of the Commercial Intercourse with 
Enemies Ordinance No. IV of 1914, 

“The Proclamation in its preamble con- 
tains a recital that it is contrary to law 
to trade or have any commercial or finan- 


cial transactions with any person resident’ 


or carrying on business in the German 
Empire or Austria-Hungary without per- 
mission. . 


Clause 5 (7), which is the clause under 
which the accused was charged and con- 
victed, divides itself into three parts and 
forbids (¢) the supply of goods, ete., to 
or for the use of the’ enemy or the ob- 
taining goods, ete., from the enemy, (11) the 
supply of goods by way of transmission to 
or from the enemy, (227) the trading in or 
carrying of goods destined for or coming 
. from the enemy: and the direct and the 
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indirect carrying out of any of the - acts 
above mentioned is prohibited by the sub- 
clause, and the clause itself contains a 
provision at the end making any person 
who commits, aids or abets. any of the afore- 
said acts, guilty of a crime. 

The Proclamation is a penal pro- 
clamation and it must be construed strictly, 
and the conviction of the accused can 
only be upheld if he be shown to have 
actually and infact done one of the facts 
thereby forbidden, and it is not sufficient for 
the prosecution to show that he so acted as 
to show himself willing to do any of the acts 
forbidden by the proclamation and, unless he 
in fact actually did one of the acts or possibly 
aided or abetted any such act, the accused 
cannot be’ convicted thereunder. The ac- 
cused is, of course,’ fully entitled to raise and 
rely on any defence, however technical it may 
be, to meet a penal charge and is entitled to 
have the fullest weight given to any such 
defence. On the other hand it is, of course, 
necessary that, so far as possible, no restrict- 
ed meaning should be. placed:on the words 
of the Proclamation and that it should be so 
construed as to, as far as possible, prevent 
the mischief aimed at, namely, the enhance. 
ment of the actual resources of the enemy by 
eupplying him with goods or with money, 


It was forcibly contended before us that 
sub-clause (7) involves an actual dealing 
with goods, and that unless it can be shown 
that goods were actually supplied to the 
enemy or so dealt with as to be placed in the 
enemy’s power, there was no breach 
of the provisions of the sub- clause, and 
“trade in,’ in the last 
the sub-clause refer to any 
commercial dealing or intercourse falling 
short of the supply of goods, ‘or the putting 
of the enemy in the position cf obtaining 
goods, there was no need for sub-clause (9), 
as the matters there mentioned would, in this 
interpretation of the clause, equally fall 
within the provisions of sub-clause (7). The- 
first two parts of the sub-clause present no 
real difficulty. To constitute an offence 
under the first part of the sub-clause there 
must be a supply of goods to or for the use 
or benefit of the enemy, or an obtaining of 
goods from the enemy, and in my opinion it 
would be an offence under this part of the 
sub-clause if the enemy, as for example, by 
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being placed in possession of the shipping 
documents, was placed in a position to obtain 
the goods. 

To constitute an offence under the second 
part of the sub-clause, there must be a 
supply of goods by way of transmission to 
or from an enemy country, or an obtaining of 
goods by way of transaction to or for the 
use of the enemy. Under the first part of 
the sub-clause tiie merchant who supplies 
goods to or obtains goods from the enemy is 
aimed at, and under the second part of the 
sub-clause the person who acts asthe medium 
for the transmission of goods to or from the 
enemy is aimed at. 

It is the third part of the sub-clause which 
presents the difficulty, but, whatever may be 
the exact meaning of the words “trade in,” 
the use of the word “destined” makes it, in 
my opinion, clear that what is contemplated 
is an actual dealing in or negotiation with 
regard to actual ascertained goods or goods 
capable of ascertainment which are destined 
for or coming from an enemy country or an 
enemy, and this, of course, would include a 
dealing with the documents of title to the 
ascertained goods, 


In my opinion, therefore, sub-clause (7) 
deals only with goods actually in existence or 
capable of ascertainment, and there must be 
an actual dealing with the goods themselves 
or with the documents of title thereto to 
constitute an offence under this part of sub- 
clause’(7), and in my opinion the mere in- 
tention or desire to get goods for the enemy 
does not constitnte an offence under this part 
of sub-clause (7) unless, as before stated, 


there are goods in existence or capable of: 


coming into existence. To constitute an 
offence thereunder there must be (a) definite 
ascertained goods in existence or goods cap- 
able of ascertainment which can be dealt with 
by the person accused, (b) they must be 
goods destined for the enemy or coming from 
the enemy, ‘c/ there must he actual dealing in 
these goods. In my opinion the offer, for 
example, by a manufacturer of boots to sup- 
ply boots to an enemy or to an enemy’s firm, 
even if these boots are not in actual exist- 
ence ab the time of the offer, provided they 
are capable of being made and forwarded to 
the enemy by the manufacturer, would be an 
offence against the Proclamation and a 
trading in goods destined for the enemy, and 
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in this view the sending to the enemy of a 
catalogue of goods manufactured by or 
stocked by the sender of the catalogue may 
be'an offence against the Proclamation, and. 
I think this is nonetheless so because sub- 
clause (9) forbids the entering into com- 
mercial, financial or other contracts with or 
for the benefit of any enemy. It may well 
be that an offence which may be covered by 
the latter part of sub-clause (7) is specified. 
in greater detail in sub-clause (9), 

It is now necessary to consider what ac-: 
tually happened with regard to the case of 
mica forwarded by the ss. ‘ Nore” whichis the 
subject of the first charge. On or about the 
30th June 1914 Gunput Roy & Co. shipped 
by the ss. “Nore” from Caleutta one case of 
mica tothe Rheinische Co. of Cologne, who 
were old customers of Gunput Roy & Co., 
and in response to an order received by 
Gunput Roy & Co. from the Rheinische Co., 
through the medium of Checcacci, Gunput 
Roy & Co. drew a bill on the Rheinische Co., 
for the value of the goods, which was dis- 
of the 
National Bank of India and handed to them 
by Gunput Roy & Co. together with the 
shipping documents. The case was shipped 
to Cologne via Antwerp, When the ss. 

Nore” arrived at London war had been de-— 
elared, and the Peninsular & Oriental Steam 
Ship Company, who owned the ss. “Nore,” 
notified Gunput Roy & Co. that the ship 
would not proceed any further and that the 
case of mica had been landed in London. 
The case of mica wasin fact so landed to- 
wards the end of September 1914. Gunput 
Roy & Co, thereupon instructed the Calcutta 
branch of the Bank to instruct the head office 
of the Bank in London to take delivery of 
the case of mica from the shippers and 
to make over the same to an English firm 
trading in Licndonin mica, named Baker 
and Startin, who had previously had deal- 
ings in mica with Gunput Roy & Co. 


Gunput Roy & Co. at or about the same 
time, namely the 24th September 1914, asked 
Baker and Startin to take the case of mica 
and dispose of it, which they eventually did, 
paying for the goods and informing Gunput 
Roy & Co. of this by letter dated the 23rd 
October 1914. 

It is now necessary to refer shortly to 
the correspondence which passed between 
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Checcacci and Gunput|Roy & Co. in the months 
of September and October 1914, and in so 


doing Ido not forget that the Ordinance, 


under which the accused is convicted only 
came into force on the 14th October 1914. 
On the 24th September 1914, Gunput Roy 
& Co. write to Checeacci saying they have 
instructed the National Bank of India to 
deliver the case of mica to Baker and 
Startin, whom they had instructed to pay 
for it, and take delivery from the Bank, 
and they tell Checcacci that if he wants the 
ease, he is to ask Baker and Startin for it, 
but that he is not to give the case to the 
Rheinische Co. without payment; and on the 
Sth October 1914 Gunput Roy & Co. write 
to Checcacci recommending him not to sell 
any goods to German buyers, but in a post- 
script they: add that he may sell to German 
buyers if the British Government do not 
take offence aud if it is not against the 
Jaw; they again write on October 15th 
telling Checcacci not to deliver the case 
to ‘the Rheinische Co. without payment; and 
on October 22nd they tell him to receive 
the case from Baker and Startin and to 
deliver it to Rheinische Co. against payment; 
and on October 29th they tell Checcacci 
to ask Baker and Startin to send the case 
to him and that he is to deliver it to 
Rheinische Co. against payment; this last 
letter was stopped by the post and never 
reached Checcacci. 

I should add that it appears from a letter 
of Checeaeci of the 16th September 1914 
written to Gunput Roy & Co. that Checcacci 
was in communication with the Rheinische 
Oo. who wanted the case of mica, that he 
passed on this information to Gunput Roy & 
Co. on the 16th September 1914, who got 
the letter on October 183th, and replied to 
it by the letter of October 15th, above re- 
ferred to. I have come to the conclusion 
from the correspondence that at the time 
_ this letter was written the case of mica 
was no longer destined for the enemy 
within the meaning of sub-clause (7) of the 
Ordinance. On the 24th September 1914 
Gunput Roy & Co. wrote to Baker and 
Startin asking them to pay for and take 
from the Bank and dispose of the case of 
mica. (I have no copy of this letter, but the 
reply of Baker and Startin of the 23rd 
October 1914 and Gunput Roy & Co.’s 
letter of the 24th September 1914 make it 
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clear what the letter contained). Whether 
the transaction with Baker and Startin was 
an out-and-out sale or not, or merely an ar- 
rangement whereby they paid for and took 
the mica to oblige Gunput Roy & Co., hoping 
to dispose of it, if possible, but looking to 
Gunput Roy & Co, as the real owners and 
liable to them if the case were not sold, 
is difficult to say, but after the 24th Septem- 
ber 1914, that is to say, when the letter of 
October 15th was written, in my opinion, the 
goods in question were not destined for an 
enemy country within the meaning of the 
Proclamation and were not capable of 
being sent to an enemy country in view 
of the fact that the export of mica from 
England had been forbidden, and there has 
been, as before stated, no offence against that 
part of the Proclamation under which the 
charge was framed. The mere willingness 
of Gunput Roy & Co. that the mica in ques- 
tion should be delivered to an enemy firm is 
not, in my opinion, under the circumstances, a 
breach of that part of the Proclamation under 
which the charge was framed and the con- 
viction on this charge cannot, in my opinion, 
be upheld: 

The circumstances with regard to the 
goods which form the subject-matter of 
the third charge areas follows: On the 4th 
June 1914 Gunput Roy & Co. shipped from 
Calcutta by the ss. “Chybussa” eight cases of 
mica to the order of a Drouet of Paris, and 
on the 16th July they shipped other three 
cases by the ss. “Nevassa” to the same Drouet 
and three cases to the orders of the Manufac- 
ture Partstenne of Paris. Bills were drawn by 
Gunput Roy & Co. on the prchasers, and 
discounted by the Calcutta branch of the 
National Bank of India and sent to the 
National Bank of Indja in London for realisa- 
tion. By the time the goods arrived in Europe 
war had broken out and both Drouet and the 
representatives of the Manufacture Parisienne 
had been called up for military serviceand were 
actually with the French forces at the front 
and could not be communicated with or take 
the delivery of the goods, and the position 
was that the National Bank wanted to be 
recouped the monies paid by them to Gunput 
Roy & Co. for discounting the bills and 
Gunput Roy & Co. were desirous of disposing 
of the goods as they had to repay the Bank. 

The eight cases of mica shipped by the ss. 
“Chybassa” were delivered at Marseilles and 
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= the six cases shipped by the ss. “Nevassa” 


were delivered in London. There is no evi- 
dence before us as to what happened to three 
of the six cases which were delivered in 
London, but I am satisfied on the evidence 
that the remaining three were ultimately 
takén by Drouet; the original consignee, and 
that the -eight cases shipped to Marseilles, 
under the circumstances hereinafter set forth, 
ultimately reached a firm called Jaroslaw 
carrying on business at Berlin in Germany 
‘(but having branches in England and 
other European countries) and an enemy 
within the meaning of clause 3 of the Procla- 
mation, and I am satisfied on the evidence 
that these eight caseg reached the Jaroslaw 
German business. Gunput Roy & Co. bad had 
' previous dealings-with Jaroslaw and with the 


German branch of the business. The circum- . 


` stances under which the eight cases of mica 


reached Jaroslaw are set forth in the cor-. 
respondence which was before us dealing.. 


with the third charge. 

The first material letter is one from 
Checcacct addressed to Gunput Roy & 
` Co. on the 16th September 1914, wherein 
` he states that Jaroslaw had telegraphed 
to him asking him to have all the mica 
shipped to Marseilles and refused by 
` Drouet sent to- him at Genoa where they 
(Jaroslaw) would take delivery, and saying 
that he thought Gunput Roy & Co. 
should instruct the National Bank to 
make over to him free the documents 
for all the Marseilles goods and that 
he (Checcacci) would dispose of them at 
Genoa. 

This letter was received by Gunput 
‘Roy & Co. on the 13th October 1914 and 
answered by them on the 15th of that 
month, the answer stating that with regard 
to the 14 cases at Marseilles they had 
Gnstricted’ the Bank to deliver to him the 
documents and trusting that Checcacci had 
yeceived the same from the Bank and 
brought the cases to Genoa, and asking him 
‘to do his best to sell them elsewhere 
‘and remitthe amount—the word “elsewhere”, 
in my opinion, clearly means elsewhere 
than to the original consignees, Drouet 
and the Manufacture Parisienne. Checeacci 
‘wrote another letter to Gunput Roy & 
Co. on the 23rd September 1914, stating 
‘that Jaroslaw wished to buy the mica 
"lying at Marseilles and not taken over 
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by Drouet and the Manufacture Parisienne, 
and asking Gunput Roy & Co. to instruct 
the National Bank to deliver the documents 
to him and that he would then have the 
mica sent to Genoa, as the buyers were 
Jaroslaw and he could not sell the mica 
from Marseilles. This letter was received 
by Gunput Roy & Co. on the 20th 
October and answered by them, on the 
22nd, in a letter which stated that Gunput 
Roy & Co. had instructed the National 
Bank to deliver the documents, and asked 
Checcacci to sell the goods promptly at 
profitable prices and remit the money. 
Checeaccit wrote a further letter to 
Gunput Roy & Co. on the 380th of 
September, saying that he could sell the 
Marseilles goods, and that possibly Jaroslaw 
would take them. This letter was received 
by Gunput Roy & Co. on the 28th of 
October, and answered by them on the 
29th of October, the answer stating that 
Gunput Roy & Co. had - instructed the 
National Bank to. deliver documents to 
him (Checcaceci) and expressed a hope 
that he had received the- documents and 
brought the 14 cases to Genoa and asking 
him to dispose of them at profitable 
prices; the letter further said that “we 
note that you have sold six cases to 
Jaroslaw.” This letter was intercepted in 
the post and never in fact reached Checcacci« 
From the 14th October onwards 


‘Checcacci wrote various letters to Gunput 


Roy & Co. which were intercepted in the 
post, and letters were written to Checcacci 
by Gunput Roy & Co. on various dates in 
November, but these were with one lexception 
intercepted in the post, and in my opinion 
this further correspondence does not carry 
matters any further and need not be 
considered. 

It is in evidence before us that 
Checeacei effected the sale to Jaroslaw on 
or about the 9th October, and before he 
received the letters of Gunput Roy & Co. 
above referred, I cannot find any letter 
from Gunput Roy & Co. to Checcacci 
which in express terms directs or sanctions 
a sale of the mica to Jaroslaw, but in 
my opinion the correspondence certainly 
shows that Gunput Roy & Co. knew 
that Checcacci was effecting a sale. to 
Jaroslaw and that they did not in express 
terms forbid such a sale. Under these 
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circumstances, did the accused commit 
the offence against sub-clanse (7) with 
which he is charged, thatis to say, did 
he supply goods for transmission to an 
enemy country or an enemy and trade in 
goods destined “for an enemy? In my 
opinion be clearly did unless he is saved 
by the fact that Checeacci effected the sale 
before he, the accused, knew or impliedly 
assented thereto, 

Ordinarily a person is not ia ATI 
liable for an act or omission unless he 
has himself committed or omitted the act, or 
authorised or known of, or shut his eyes to, 
the commission, or omission, and the condi- 
tion of mind of an agent is not imputed to 


the master or principal so as to make- 


him criminally liable, and a master is not 
criminally. liable merely because his agent 
commits ‘a wrongful act. But in cases 
where a particular intent or state of 
mind is not of the essence of the offence, 
the acts or defaults of an agent in the 
ordinary course of his employment may 
make the master or principal criminally 
liable, although he was not aware of such 
acts or defaults and even where they 
were- against his orders: Oommissioners of 
Police v, Oartman (1), Coppen v. Moore (2), 
the Laws’ of England by the Earl of 
Halsbury, Vol. IX, p. 235 [note (d)] and 
cases there cited. In my opinion the 
principles expressed above apply to the 
acts forbidden by the Proclamation. To 
constitute an offence punishable thereunder 
a particular intent or state of mind is not 
in my opinion necessary, it is sufficient 
to constitute an offence thereunder by 
principal that the act has been com- 
mitted by the agent, even although 
not expressly authorised by the principal, 
although, of course, in awarding punishment 
for the offence these circumstances would 
and must be taken into account. 

Considering the enormous importance as 
illustrated by the present war of the 
cutting off from the enemy of all sources 
of supply, this view of. the Proclamation 
and its effect is not, in my opinion, 
unduly harsh or an undae straining of 


the words and spirit of the Proclamation. 
(1) (1896) 1 Q. B. 655; 65 L. J. M. ©. 118; 74 L. T 
726; 44 W. R. 637; 18 Cox. ©. C. 841; 69 J. P, 8357. 
(2) (1898) 2 Q. B. 306; 62 J. P. 453; 67 L.J. Q. B. 
689; 78 L. T. 520; 14 T. L, R. 414; 46 W, R. 620; 19 
Cox. O. ©, 45, 
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It is necessary that the trading community 
realise not only that they must 
takes no actual steps to add to or increase 
the resources of the enemy, but that they 
must be active to prevent any act by 
their servants or agents which can possibly 
add to the enemy’s resources and that 
unless they do so, they fall within the 
mischief aimed at by the Proclamation 
and render themselves liable to the 
penalties imposed by the Ordinance for 


any breach of what is forbidden by the 


Proclamation. 

The result is that,*in my opinion, the 
accused was rightly KANE A on the third 
charge, but, in my opinion, the sentence 
was, under the circumstances, excessive and, 
in my opinion, the sentence of imprisonment 
should be remitted, but the fine of Rs. 
1,000 imposed by the Presidency Magistrate 
I wish to-add that, in my 
opinion, the correspondence is perfectly 
open and straightforward,.but -I regret 
that. the avcused, although he apparently . 
had considerable doubt as to whether 
any sale to: the enemy was not illegal, 
did not take immediate steps-to make it 
impossible that any of the goods in question 
should reach tke enemy and take legal 
advice as to his position, It is only fair 
to the accused to add that he -apparently 
made no attempt to ship goods after the 
outbreak of war but only concerned himself 
with goods which had been shipped some 
time before war broke ont. And, of course,. 
the matters dealt with by the Ordinance 


are new so far as this generation is 
concerned; the Ordinance, moreover, was: 
not, I understand, translated into --.the 


vernacular and the accused is ignorant of 
the English language:~! With.regard tó 
the question as to~whether* then accused 
could, in respect.of -eithéY or’ both-charges, 
be convicted of abétment, the fact remains 
that he was not originally charged with 
any such offence, and although our powers 
are wide under section 423 of the Code 
of Criminal Procedure, and although the . 
question was to some extent argued before 
us and the advisers of the accused were 
offered an opportunity for further argument 
on this point, which they did not desire 
to avail themselves of, I for myself 
should be loath, under the circumstances , 
of this case, and, at this stage, ‘to alter. 
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the charge and convict the accused of 
abetment, and, moreover, there seems 
considerable doubt whether a conviction 
for an offence can be altered into a 
conviction for abetment of that offence. 

Sir 8. P. Sinka (with him Messrs. C. O. 
Ghose and Khaitan and Babu Manmatha 
Nath Mookerjee), for the Appellant. 

Mr. Monnier (with him Babu Manindra 
Nath Banerjee), for the Crown. 

The appeal came on before Woodroffe, 
J., under section 429 of the Criminal Pro- 
cedure Code, who delivered the following 

JUDGMENT.—Tbis matter has been 
referred to me on a difference of opinion 
between Mr. Justice Beacheroft and Mr. 
Justice Greaves. 

The accused was charged with . three 
offences. He was acquitted on the second 
charge by the Magistrate «nd the Gov- 
ernment appeal against that acquittal was 
withdrawn. Both the learned Judges con- 
victed the accused under the third charge. 
Therefore, the only matter before me for 
decision is that on which the learned Judges 
differed, namely, the first charge, Mr. Justice 
Greaves being of opinion that the accused 
should be acquitted and Mr. Justice Beach- 
croft expressing the opinion that he was 
guilty of the offence, and if not, of 
abetment . of it though not charged 
therewith. He would, therefore, have fined 
the accused Rs. 1,000 on this charge in 
addition to the fine which both the learned 
Judges have agreed should be imposed in 
respect of the third charge. 

Tt is not necessary for me to recapitulate 
the facts, which are set out in the judgments 
which are before me. The questions are, 
firstly, as to the meaning of the word 
“trading” in the first charge, and neaily, whe- 
ther, if there was a trading here in respect 
of one case of mica shipped by ss. “Nore,” 
it can be said that, at the date of the 
operation of the Ordinance, that is, the 14th 
October 1914, the goods were destined for 
an enemy country. 

For the prosecution it is contended that 
the acts of the accused in directing the Bank 
to make over the goods to Messrs. Baker 
and Startin cf London the direction to the 
latter to take up the goods, the direction 
to the latter to send the goods to Checcasci, 
an Italian agent at Genoa cn his application, 
. and lastly his direction to the latter to 
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deliver the goods to Rhein7sche Co. and 
receive payment constitute trading. Now, 
it seems to me clear that, as the Ordinance 
was not retrospective, the only acts at which 
I can look, for the purpose of establishing 
the offence with which the accused has been 
charged, are such as took place after it was 
enacted, namely, the directions to Checcacci 
to hand over the case of mica to the German 
firm. The other facts are only relevant as 
establishing the circumstances under which 
it is alleged that it became possible to do 
the last-mentioned act, unless they also 
amount to ratification of acts done and direc- 
tions given prior to the date of the publica- 
tion of the Ordinance. 


T may here mention that the prosecution 
does not rely on the letter of the 5th No- 
evmber 1914 as it was never sent, being 
intercepted by the censor. 


Now, does the act to which I have referred, 
assuming for the sake of argument that there 
is a ratification of instructions given to 
Messrs. Baker and Startin, amount to 
“trading”? For the defence itis contended 
that this term involves an actual handling 
with the goods and not mere directicns such 
as we have before us, which were in fact 
not carried out. For the prosecution it is . 
contended that the word “trading” includes: 
all forms of commercial intercourse. Both 
the learned Judges appear to have rejected 
the contention on this point which was put 
forward on behalf of the aceused. It is not 
necessary, however, to go further into this 
part of the case, for, even assuming in 
favour of the prosecution that the 
acts charged amounted to “trading” within 
the meaning of the Ordinance, I agree 
with Mr. Justice Greaves that, whether 
there was a trading or not (which it is 
unnecessary to decide), the goods were not, 
on or after the 14th October 1914, the 
date of the Ordinance, destined for an 
enemy country. Now, what is the mean- 
ing of the word “destined”? For the defence 
it is contended that if we look at the 
words “or coming from” in the Proclama- 
tion, “destined” must mean going to, that 
is, on the way to an enemy country. The 
goods were then, it is said, in London 
and remained there from before the date 
of the operation of the Ordinance and were, 
it is contended, incapable of being sent to 
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an enemy country as export of mica from 
England had been forbidden except ~ to 
Belgium, France, Russia, Spain and Por- 
tugal (see page 407 of the Manual of 
Emergency legislation). I do not assent 
to all the terms of the argument by which 
tte accused’s contention is sought to be 
supported. But I come to the conclusion 
on the whole that the contention itself 
should be given effect to. 


I agree with Mr. Monnier, who appears 
on bebalf of the prosecution, that we must 
not confuse legal destination with actual 
destination. It is true that after the 
Proclamation the exportation of mica was 
prohibited at law. But it is possible, of 
course, that if might in fact be exported 
in disobedience of that law. Nextly, the 
export of mica was not altogether for- 
bidden. It was allowable to some countries 
from which the goods exported might 
possibly have found their way to enemy 
destination. Nextly, I am disposed to accept 
his argument that the word “destined,” 
when used in connection with the word 
“trading,” is not limited to the sense which 
the defence asked me to accept, but is 
equivalent to the term “intended for.” 
But assuming this point in favour of the 
prosecution, can it be then said that the 
goods bad an enemy destination at any 
time after the proclamation of the Ordi- 
nance on the 14th October 1914. The case 


of mica was shipped before the war. It. 


had then undoubtedly an enemy destination. 
Bat on its arrival at London war had then 
broken out and the goods were landed 
there. Messrs. Baker’and Startin of London 
under instructions of the accused took 
up and paid for the goods. If this was 
a real purchase by them and nota mere 
accommodation, there is no case for the 
prosecution. For in that event the goods 
were not in existence, so far.as any dis- 
position of them by the accused was con- 
cerned, after the date upon which Messrs. 
Baker and Startin took over the goods 
from the Bank and paid for them. But 
I will again assume for the sake of argu- 
ment in favour of the prosecution that 
Messrs. Baker and Startin did not purchase 
outright for themselves, but merely took 
over the gocds on behalf of the accused 
and held them for him subject to his fur- 
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ther directions. If so, when was it that 
the enemy destination, which had been 
intercepted by the landing of the goods 
and the taking over of them by Messrs. 
Baker and Startin, again arose? As re- 
gards any acts which are said to re-establish 
the enemy destination by the accused, I 
can, as I have already said, only look to 
what was done by him subsequent to the 
date of the Ordinance of the 14th October. 
Then, are the two letters of the 15th and 
22nd October in which the accused directed 
his Italian agent to deliver the case against 
payment to the Germart Company sufficient 
ta give the goods an enemy destination? 
The point is one which is not altogether 
free from doubt. But on the whole I am 
of opinion that the question should be an- 
swered in the negative; and in any case, 
if the point isa doubtful one, the accused 
is entitled to the benefit of it. For we 
must note that at the time when these two 
letters were written, the accused was unaware 
of what had happened to the goods at 
home, namely, that Messrs. Baker and 
Startin had refused to export the goods 
and in fact the goods were never exported. 
They had refused to export the goods, 
because, as they stated, such exportation 
was forbidden by the Ordinance. The direc- 
tions given by the accused in ignorance of 
this fact could in any event only take 
effect on the arrival at London of the 
letters in which they were contained; and 
even upon such arrival they bad no opera- 
tion for the reasons stated and the goods, 
therefore, never in fact acquired an enemy 
destination. 

I may point oub in this connection that 
the letter of the 15th October was sent 
only one day after the Ordinance, which 
may, therefore, very well not have come 
to the notice of the accused. The Ordi- 
nance itself was not translated into the 
vernacular until the 22nd of December, after 
the date of the second letter of the 22nd 
of October. Nothing, mcreover, has been 
shipped by him after the date of the 
Ordinance. 


Then it is sought to establish that, if 
that be the case, there has been an abet- 
ment of supplying or of trading by the 
accused, which is prohibited by the Ordi. 
nance, I am not prepared to hold as a 
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univyersal rule that in no case can there 
be a conviction for abetment where the 
charge was only for the principal offence. 
In the present case the accused was not 
originally charged with abetment. 
is also the question, which has been raised 
by Mr. Ghose on behalf of the accused, 
as to whether there can be in fact an 
abetment of- an offence under the Ordinance 
where in fact no offence has been com- 
mitted, in other words, whether the 
principle enacted by the Penal Code is 
applicable to an cffence punishable under 
the Ordinance. In any case it is in the 
discretion of thé Court whether it should 
allow fresh charges being tried in appeal. 
Mr. Justice Greaves expressed the opinion 
that this was not a case in which this 
- shculd be done. [agree with him in hold- 
ing that, assuming that the Court has 
` jurisdiction to entertain this new charge 
in’ appeal, this is not, under the circum- 
stances, a case in which I should do so. 

‘ I, therefore, agree with him that this 
first charge has not been established and 
1 acquit the accused of it. As a result 
the accused is acquitted of the first two 
charges and convicted of the third charge, 
for which he has been fined Rs. 1,000. 


..The accused is entitled to get back the 
briefs made over for the use of the Court 
and books of acconnt and other papers which 


have been taken. by the prosecution and. 


which are now held by them. 
Appeal partly allewed; Sentence reduced. 


CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 833 or 1915. 

PEENI July 29, 1915: 
_ Present:—Mr. Justice Sharfuddin and 

i Mr. Justice Chapman. 

. BHUTTA SANTAL—Accesep— 

PETITIONER 
; versus 

< DAMA SANTAL-—OO0MPLAINANT— 


ge OPPOSITE Parry. 

= Qriminal ‘Procedure .Code (Act V of 1898), s. 181, 
clo (4)—-Kidnapping-— Offence committed  éuiside 
British India~—-Person kidnapped detained in British 


jadia— Jurisdiction of British Court to try. 
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An offence of kidnapping committed in a State 
beyond British India cannot be tried in a Court in 
British India for the. mere reason that the person 
kidnapped was conveyed or concealed or detained in 
British India. 


Rule against the order of the District 
Magistrate, Balasore. 

Babu Manmatha Nath Mukherjee, for the 
Petitioner, 

Mr. Sulian Ahmed, for the Crown. 

JUDGMENT.—This Rule was issued on 
the District Magistrate to show cause why 
proceedings against the petitioner should 
not be quashed, or why such other order 
should not be passed as to this Court may 
seom fit. The ground on which the Rule was 
issued was that the petitioner was prosecuted 
for an offence of kidnapping, which was com- 
mitted not within the British Territory but 
within the jurisdiction of the Moyurbhunj 
State, which has been held in Empress 
v. Keshub Mohajan (1) to be outside British 
India. 

The District Magistrate seems to rely on 
clause (4) of section 181, Criminal Proce- 
dure Code, which provides that the offence. 
of kidnapping may be inquired into or tried 
by a Court within the local limits of whose 
jurisdiction the person kidnapped was 
kidnapped or was conveyed or concealed or 
detained. He seems to think that although 
aman may have kidnapped outside British 
territory, he may be prosecuted within the 
British territory. It was pointed out in the 
above case and recently pointed out in an 
unreported case, Moheswart Prosad Singh Deo 
v. Emperor (2), that we cannot extend the 
operation of the Criminal Procedure Code 
beyond British territory and allow a case 
to be tried within the British dominions for 
an offence committed in a State beyond 
British India. 

The Rule is made absolute. The proceed- 
ings are quashed, 

Rule made absolute. 

(1) 8 C. 985; 11 C. L. R. 241. 


a 24 Ind. Cas. 945; 16 O. W. N. 1178; 15 Or. L.J. 
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PUNJAB CHIEF COURT. 
Criatinat Revision Petition No. 10638 or LOLA, 
November 10, 1915. 
Present:—Mr. Justice Shadi Lal. 
FATEH SHER KHAN AND OTHERS— 
PETITIONERS 
VETSUS 


EMPEHEROR—Opposits PARTY. 

Criminal Procedure Code (Act V of 1898), s. 145— 
Order on evidence of person not called by either party, 
legality of. 

An order of possession under section 145 of the 
Criminal Procedure Code, 1898, passed on the 
evidence of a person who was not called by either 
party, is bad in law. [p 3035, col. 2.] 


Petition for revision of tke order of the 
Sessions Judge, 
April 1915. 

Messrs. Kirkpatrickand Nanak Chand, for 
the Petitioners. 

Lala Mokand Lal and Bakhshi Tek Chand, 
for the Respondent. 


JUDG MENT.—This is an application for 
the revision of an order passed under section 
145, Criminal Procedure Code. The dispute 
relates to a large and valuable holding, about 
8,914 b7ghasinarea, which originally belonged 
to one Alam Khan, who died in 1892 leaving 
a widow, Musammat Bakht Bibi. Both the 
petitioners and the respondents are his re- 
versioners and the respondents are also his 
daughter’s sons. The latter, on the death of 
Alam Khan, claimed the inheritance on the 
strength cf a. Will alleged to have been execut- 
ed by the deceased but its genuineness was 
contested by the petitioners. The Settlement 
Officer declined to act upon this Will and 
sanctioned the mutation in favour of the 
widow and left the respondents to establish 
their title, if so advised, in a Civil Court. 
No civil suit was brought and on the death 
of Musammat Bakht Bibi on the 30th of 
May 1914 thesame claim was again put 
forward and was again rejected by the Settle- 
ment Officer, who directed the mutation to 
be effected in favour of both the parties as 
the reversioners of Alam Khan, 


In consequence of the above order the 
respondents instituted on the 25th of August 
' 1914 a suit to establish their exclusive right 
of succession, but withdrew it on the 5th 
July 1915 after the order under revision had 
been passed. Now the proceedings under 
section 145 began on the report of a Police 
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Mianwali, dated the 12th 


Officer, upon the strength of which the learned 


Magistrate made the usual preliminary order 
on the 23rd September 1914. The parties 
appeared before him on the 12th of October,. 
and it appears that on that day the Magis- 
trate after recording the statements of the 
representatives of each party examined one 


‘Sher Muhammad, alambardar of the village, 


and then passed the final order against the 
petitioners, : 

It is beyond dispute that Sher Muhammad 
was a witness of neither party and was 
called by the Magistrate suo motu. It is 
contended before me that the petitioners were 
not given an opportunity to produce their 
evidence with respect to the question of actual 
possession and that they have, therefore, been 
materially prejudiced.. The record certainly 
does not show that they were ever questioned 
as to whether they wanted to adduce their 
proof; and considering that the property in 
question is very valuable, that the order of 
mutation is in favour of both the parties- 
jointly, and that the tenants who cultivated 
the land in the life-time of the widow appear 
to be still in physical possession of the 
entire estate, I am of opinion that the enquiry’ 
made by the lower Court was of a very 
summary character. The law contained in ` 
section 145 (4) requires an examination 
of the witnesses of the parties and 
this requirement is not satisfied by the 
examination of a person who is not a witness 
of either of them. l 


I do not wish to pronounces any opinion on 
the merits of the question involved in the 
case. The conclusion of the Magistrate may 
be correct, but there is little doubt that in 
view of the peculiar circumstances partly 
referred to above the matter requires careful 
consideration. The case is, to some extent, 
similar to that reported as Jogendra Nath Rai 
v. Abu Shaikh (1), where a Division Bench 
of the Calentta High Court beld that an order 
of possession under section 145 passed on the 
evidence of a person who was not called by 
either party, was bad inlaw. Accordingly I set 
aside the order dated the 1zth October 1914, 
and direct the Magistrate to make an enquiry 
in accordance with section 145 4) and 
determine the question of possession de nivo 
I need not add that my judgment does not 


(1) 8 G. W, N, 719; 1 Cr. L. J. 716. 
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involve the quashing of the preliminary order 
passed under section 145 (1) which shall 
continue in force pending the final decision by 
the lower Court. 
Revision accepted. 


CALCUTTA HIGH COURT. 
CRIMINAL Appeat No. 783 or 1915. 
December 7, 1915. 

Present:—Mr. Justice Holmwood and 
Mr. Justice Mullick. 
KRISHNA GOVINDA PAL— 
APPELLANT 
VErsUs 
EMPEROR—Opposire Party, 

Penal Code (Act XLV of 1860‘, s. 471- Forgery— 
Evidence—Similar transactions ‘of forgeries, relevancy 
of, in a charge of forgery—orged document, mere 
Jiling of copy of, if user. 

A series of similar transactions in which forgeries 
were committed can only be used as evidence of the 
intention of the person accused of having forged a 
document, and not as evidence of the forgery. [p. 806, 


col. 2. | 
Quære:— Whether the mere filing of a copy of a 
forged document is user of the forged document? 


[p. 807, col. 2.] 

Appeal against the order of the Sessions 
Judge, Tipperah, dated the 22nd July 1915. 

Mr. P. L. Roy and Babus ‘Monmotha Nath 
Mukherjee, Bepin Chandra Bose and Upendra 
Kumar Roy, for the Appellant. 

Mr. Monier, Babu Manindra Nath Banerjee 
and Manlvi A. K. Fazlul Hug, for the 


Crown. 
JUDGMENT. 


Ho.tuwoop, J.—This isan appeal from 
the judgment and sentence of the learned 
Sessions Judge of Tipperah who, agreeing 
with the Assessors, found the appellant 
Krishna Gobinda Pal guilty of an offence 
under section 471 read with section 466, Indian 
Penal Code, and sentenced him to five years’ 
rigorous imprisonment. 

It appears thata document of the year 
1862 was entered in the register book of 
the Registration Office at Comilla, Volume J, 
Book 3, purporting to hea mokurari lease 
for 50 years in favour of the grandfather of 
the aectsed Girish Chandra Roy, whe has 
been acquitted, coupled with an agreement 
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to make the lease permanent on the expiry 
of 50 years, that is, from the year 1319. 
A copy of this document was obtained 
from the Registration Office and filed in 
@ proceeding under section 107, Criminal 
Procedure Code. We do not know what 
the meaning of the filing the document in 
such a proceeding is, but the evidence, 
which is very conflicting, comes from 
persons who were called upon to show 
cause in the 107 proceedings on the other 
the effect that they saw the 
appellant put this bit of paper on the 
table in front of the peshkar. The Magis- 
trate’s record would show that the witness 
Ram Kanai who is now dead produced 
the document in the witness-box and proved 
it, and the Magistrate says in a note in 
the middle of this evidence that the docu- 
ment was filed and established; the accused 
himself, who was a witness, stated to the 
Magistrate that there was such a document 
in the possession of his master Girish 
Chandra Roy, and he shortly described its 
contents and he said it had been filed. 
But he did not say that he filed it 
himself, although there was no possible 
reason why he should not have said xo, 
as at that time there was no question as 
to the gennineness of the document. He 
alsa says that he first came to know of 
the existence of this lease for 50 years 
eleven years ago. He does not set up any 
case that the original lease was & permanent 
kaemz lease, and he gives a perfectly true 
account of the document as if appears in 
the registerin the Registration Office. 

The learned Judge has come to the 
conclusion that the transcript in the 
Registration Office is itself a forged in- 
terpolation made after the year 1910, and 
in proof of this he adduces the evidence 
of a number of other Registration Books 
in which there are what he calls obvious 
forgeries, and theses apparently refer to 
documents relating to the same property. 
But we need hardly point ont that a series 
of similar transactions which are not the 
offence charged can only be used as 
evidence of the intention of the person 
who forged the document, and not as 
evidence of forgery. l 


It cannot conceivably be used as evi. 
dence that the present accused in the year ` 
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1912 used the copy of a forged document 
knowing it to be forged. Who the people 
were who forged the other dceuments, if 
they were forged, and for what purpose 
they forged them is not necessarily known 
to the accused, and there is absolutely no 
evidence connecting the present accused 
with them. We have, therefore, altogether 
excluded this evidence. 

The learned Judge then rightly sets 
himself to determine four questions, the 
first, was the document of which Exhibit 38 
is a certified copy forged; secondly, did 
either of the accused know it to be forged; 
thirdly, did either of the accused use it as 
genuine; and fourthly, did they do so 
fraudulently or dishonestly. 


At the outset we find ourselves in entire 
disagreement with the learned Judge as 
to the factum of forgery. The learned 
Judge appears to have misdirected himself 
by reason of his not observing that the 
salient clause of the document is contained 
in its very first paragraph. He was under 
the impression that the document was 
throughout_a temporary lease and that at 
the very end of it a clause had been in- 
terpolated transforming it into a. permanent 
lease. He considers that this is not only 
inconsistent but must have been inten- 
tionally done with intent to commit fraud. 
He says, “the lease, if it is what the 
prosecution says if originally was, is a per- 
fectly straightforward document that any 
intelligent’ person can understand, an ordi- 
nary temporary lease terminable with the 


year 1313. The lease as it exists now, however, | 


appears to contain a contradiction in 
terms. To the average layman it is quite 
meaningless. It is only a trained lawyer 
who could say what its legal effect would 
actually be. No doubt important documents 
. are occasionally drawn up in ambiguous 
language but fortunately that is very rare. 
Other things being equal, therefore, the 
internal evidence is enormously in favour 
of the prosecution.” Rut he has omitted 
to notice that at the very beginning of the 
document, as we have said, it is stated that 
‘this is a temporary lease for 50 years up 
‘to the year 1318, and that from the year 
1319 a permanent lease will be given, that 
is to say, it is a lease for a term 
-with an-agreement to give a permanent 
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Whether that 
would be enforcible without a further 
document we are not concerned to say. 
Bat the intention of the parties is certainly 
perfectly clear and there is nothing mean- 
ingless about the document if it isread asa 
whole. ; 

But the great difficulty about holding it 
to be a forgery is this, that on the prosecu- 
tion theory it cannot have been forged 
till after the year 1910, and anybody look- 
ing at the book of the Registration Office 
which we have before us could not fa:l to 
be convinced that this, transcript was en- 
grossed many many years ago; that the ink 
as well as the paper on which it is written 
is just as old as the earlier part of the book — 
which is admittedly genuine. It appears 
to us to be absurd to say that people sat 
down in 1912 to write on that paper over 
50 years old, that they manufactured faded 
ink which also appears to be of equal age 
and succeeded in making a perfect trans- 
cript without any sign of ink running or 
sinking through the paperor any of the 
ugnal traces of modern forgery. Moreover 
it is still more difficult to believe that they 
got the Sub-Registrar of 1862 out of. his 
grave and made him sign his name in the 
book. There is not the faintest suspicion, 
so far as we can see, that the Sub Regis- 
trar’s signatures on these numerous alleged 


forged documents are not absolutely 
genuine. They are certainly written by 
the same hand as made all tbe earlier 


entries. The writing is very character- . 
istic. There is no attempt to make a 
copy of it. The signatures are not 


facsimiles, but they are all of the same 
character as that of the admitted signature, 
and we can have no doubt that they are 


genuine. ; l 

That being so, the whole case falls to 
the ground, though we may in justice to 
the accused say that weare equally able 
to hold that there is no evidence worthy 
of the name to show that he made use of 
this document or tbat he had any dishonest 
intention, or that he had any idea that the 
original wasa forgery. It is also extreme- 
ly doubtful whether the mere filing of a 
copy is user ofa forged document, The 
copy itself is certainly not a forged - docu- 
ment and the conditions in which it hag 
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been held thatthe user ofa copy amounts 
to an offence in the cases of Queen v. 
Nujum Ali (1) and Emperor y. Mulai Singh 
(2) are clearly distinguishable from this 
case, inasmuch as they were cases where: the 
offender used the copy knowing or having 
reason to believe that the entries in the 
original documents were forgeries and 
intending te use them for fraudulent purposes. 
On every point that is necessary to establish 
the charge we are able to findin the appel- 
lant’s favour. 

We accordingly set aside the conviction 
and sentence and direct the acquittal and 
release of the accused. 

MULLIGK, v.—lI agree. 


Appeal allowed. 
(1) 6 W. R. 41 Cr. 
(2) 28 A. 402; A. W. N. (1906) 71; 3 A. L. J, 190; 3 
Or L. J. 265, 


MADRAS HIGH COURT. 
Crounat Revision Cass No. 768 or 1918. 
CRIMINAL Revision Petition No. 620 or 1918. 
April 28, 1914. 

Present:—Mr. Justice Tyabji.- 

Inve KARUTHAN AMBALAM anv 
- ANOTHER—AccusEeD Nos, 1 AND 2— 


PETITIONERS, 
Criminal Procedure Code (Act V of 1898), ss 90, 
501—Warrant—Reasons, failure to record, effect of. 
Where a warrant purports to be issued under 
section 90 of the Criminal Procedure Code, it is a 
necessary preliminary for the exercise of the 


power by the Magistrate that reasons should he . 
given in writing. and failure todo so vitiatesthe . 


warrant. [p. 309, col, 1! . 

Section 601 of the Criminal Procedure Code 
applies to a case where there are sureties and where 
through mistake, fraud or otherwise insufficient 
sureties have been accepted [p. 809, col. 1.] 


Petitions, under sections 435 and 439 of the 
Criminal Procedure Code (Act V of 1898), 
praying the High Court to revise the judg- 
ment of the Snb-Divisional Magistrate of 
Devakkottai, in Criminal Appeal No. 41 
of 1913, preferred against the sentence of 
the Second Class Magistrate of Tiruppattur, 
in Calendar Case No. 505 of 1912. 

Messrs. T. Rangachariar and R. Kup- 
puswami Atyar, for the Petitioners. 

Mr. C. S. Smith, for the Pabiic Prosecu- 
tor, for the Crown. 
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ORDER.—The question to be decided is, 
whether the first and second accused were 
rightly convicted under sections 225 and 224 
of the Penal Code for resistance or obstruc- 
tion to lawful apprehension respectively. 

The second accused was the person who 
was being apprehended. The case against 
him, it is common ground, depends upon the 
evidence of the first witness for the prose- 
cution. It has been read out to me and I 
am of opinion that it discloses no case against 
the second accused of his having intentional- 
ly offered any resistance or illegal obstruction 
to the lawful apprehension of himself. 

I am not prepared to say, however, that 
there is no evidence of his having escaped 
or attempted to escape from custody in 
which he was detained, assuming that he 
was lawfully detained. He was in custody 
at the time when the first accused and others 
came to rescue him. Though the direct evi- 
dence is that the others “took him away,” 
from that fact the inference that the second 
accused escaped with the assistance of those 
who “took him away” is not very violent 
or unreasonable. 

The result is that I am not prepared to 
interfere on the finding of fact that the se- 
cond accused escaped from lawful eustody 
assuming that the custody was lawful. 

The nert question is whether the second 
accused was in lawful custody.- He had 
been let out on his own bond to appear 
in the Court. 

The Magistrate refers to the subsequent 
proceedings in his cross examination in the 
following terms: — 


O “Tissned the warrant (Exhibit A) on the 
written requisition of the Sub-Inspector, if 
1 remember aright. When I issued the war- 
rant I did not ascertain whether the second 
accused had executed a bond for his ap- 
pearance whenever required before this 
Court. I.do not remember to have recorded 
any reason for issuing the arrest warrant,” 
The warrant isaped was in Form No. II 
under Schedule V to the Criminal Procedure 
Code, which purports to have some reference 
to section 75 of the Criminal Procedure 
Code. That is. the common form. It 
is argned before me first that the Ma- 
gistrate must be taken to, have proceeded 
section 90. Several, objections 
are taken to this argument, One is. that 
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section 90 requires reasons to be recorded 
and this has not been done. Iam of opi- 
nion that the warrant was vitiated by this 
fact. It is argued that the omission to do 
go is‘such an irregularity as is contemplated 
in section 527 and that the conviction should 
not for that reason be quashed. I think, how- 
ever, thatassuming that section 90 applies to a 
case of this kind, the recording of reasons is a 
necessary preliminary to the exercise of the 
jurisdiction and the omission to do so cannot 
-be overlooked. In this connection I must 
advert to the provisions of sections 91 and 
92. - The latter section has reference to the 
‘ease of a person who is bound by a bond 
to appear in Court. It-provides for a war- 
rantonly incase the person does not appear 
at the time when he is: bound to appear; 
it does not, therefore, apply to a case like 
the present where prior to the time for ap- 
pearance arrest by warrant is sought to 
be effected: Section 92 not being directly 
applicable, I willassume (without expressing 


any opinion on the point) that Mr. Smith’s . 


argument for upholding. the conviction was 
sound and that in such a-case as the present 
a warrant for arrest under section 90 may 
be lawfully issned. If so, it seems to me 
that it is in effect setting aside the previous 
order of the Court by which the accused 
was let out on his own.bond. The Legis- 
lature requiresin such a case that the reasons 
for proceeding by warrant should -be recorded 
in writing. It is on this ground that, 
assuming the warrant was as a matter of 
fact purported to be issued under section 
80 and assuming that it could lawfully be 
issued under the section, it is a necessary 
preliminary for the exercise of, the power 
that reasons should be given in writing; 
and failure to do so vitiates the warrant 
in my opinion. 


Another argument taken before me was 
that the warrant could -have been issued 
under section 501 of the Criminal Proce- 
dure Code. Section 501 applies toa case 
where there are sureties and where through 
mistake, fraud or otherwise insufficient sure- 
ties have been accepted. The section is 
obviously imapplicable and the point was 
not pressed before me. The convictions 
will be set aside and the fines, if paid, 
will be refunded. 
i Convictions set aside, 
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BOMBAY HIGH COURT. 
CRIMINAL APPkAL No. 295 or 1915. 
i September 283, 1915. 
Present:~ Mr, Justice Batchelor and 
Mr. Justice Hayward. 

FAKIRA APPAYA — Accusep—APPELLANT 
VEVSUS 
EMPEROR—Opposire PARTY, 

Evidence Act (T of 1872),8,24—"Person in authority” 
—Test-—Village Police Patel, whether a person in 
authority—Charge to Jury—Omission to state important 
poinis in accued’s farouwr—Interference by High 
Court--Statement of confessional character before 
Magistrate, if governed by s. 2% 

In order to determine whether a certain individual 
isa “person in anthgrity” within the meaning of 
section 24 of the Evidence Act, the test is whether 
the person had authority to interfere with the 
matter. and any concern or interest in itis sufficient 
to give him that authority. [p. 312, col. 2.) 

Where, therefore, a Police Patel took part in the 
investigation and actually arrested one of the 
accused: ` 

Held, that he was a person in authority within the 
meaning of section 24 of the Evidence Act. [p. 312, 
col. 2; p 318, col 2.] 

Reg. v. Navroji Dadabhai, 9 B. H, O. R 358 at p. 369, 
followed. 

Where it appears that the Sessions Judge has 
prejudiced the accused .by omitting from his charge 
to the Jury points of capital importance telling in 
the accused’s favour, the High Court will interfere 
ond T aside the conviction. [p. 311, col. 2; p 314, 
col. 2. 

Queen v. Nim Chand Mookerjee, 20 W. R. 41 
at p. 42 Cr; Emreror v. Malgowda Basgowda, 4 
Bom. L. R. 688: 27 B. 644, followed. 

Quzre.—Whether a statement of a confessional 
character made by an accused before 2 Commiting 
Magistrate is governed by the provisions of section 
24 of the Evidence Act. |p. 310, col. 2; p. 311, col, 1.) 


Criminal appeal from conviction and sen- 
tence recorded by the Additional Sessions 
Judge of Belgaum. 


Mr. Nilkanth Atmarum, for the Appellant. 

Mr. 5. S. Patkar (Government Pleader), 
for the Crown. 

JUDGMENT. 

BATCHELOR; J—The appellant here was 
the 2nd aceused before the Court of Ses. 
sion. Altogether there were five persons 
accused of the murder of one Yemnaya, 
and of these five the present appellant 
and another were convicted. The trial was 
held before a Jury and in thecaseof this ap. 
pellant the Jury were unanimous against him. 

The case for the prosecution was that 
one Ningawa, the first aceused before the 
Sessions Court, was the mistress of the 
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deceased man; that she and several other 
villagers having a cause of ill-will against 
him, he was lured by her into her house 
on the 5th February last; that there he 
was murdered by the accused, thaf his 
dead body was carried away to a field 
about 14 miles distant, and was on a sub- 


sequent date removed to another spot or 


the site of a neighbouring ‘village. The 
dead body was discovered in the morning 
of the tth of February, and that night 
the woman Ningawa was arrested. 
present appellant was arrested on the 10th 
of February. On the 12th of February, 
Ningawa made a” confession before the 
First Class Magistrate, Mr. Patankar, in 
which she said that the murder had been 


committed by the accused No. 4 and his 
two sons. She did not name the present 
appellant as having taken part in the 


crime. After all the five accused had been 
arrested, the enquiry proceeded ds usual 
before the Committing Magistrate, Mr. 
Maxwell, and before that Magistrate on 
the JYth March the present appellant made 
the statement Exhibit z5. That state- 
ment is of a confessional character, and 
was subsequently repudiated in the Court 
of Session on the ground that it had 
been induced by promises held out to the 
appellant by one Aunappagouda, who was 
the Police Patel of the village where the 
appellant lived +nd who had taken part in 
the investigation of this crime. 

There can be no doubt upon the record, 


and indeed neither side has attempted 
to question, that the conviction of this 
appellant was based entirely upon his 


Maxwell, Exhibit z5. 
The record does indeed contain one or 
two fragments of other evidence which 
might be pressed into the service of the 
prosecution by way of corroboration. Bat 
they are of such very minor importance 
that admittedly no conviction could be 
had upon them, even if they would by 
themselves amoant to fair jastifieation 
forthe appellant’s commitment for trial. I 
propose, therefore, to say no more in regard 
to tbese unimportant pieces of evidence, but 
to deal with the case asa conviction which 
must stand or fall with the appellant’s state- 
ment to the Committing Magistrate, 
The first point urged before us by Mr., 
Nilkanth, the learned Pleader for the ap- 


statement to Mr. 
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pellant, is that the appellant’s statement, 
Exhibit 25, was a confession; that as 
such it fell within the provisions of sec- 
tion 24 of the Indian Evidence Act; and 
that in accordance with those provisions 
it was irrelevant in these criminal’ pro- 
ceedings, inasmuch as if was caused by 
an inducement or promise having refer- 
ence to the charge against the appellant 
proceeding from Annappagonda, who was 
a person in authority, and sufficient to give 
the appellant grounds which would appear 
to him reasonable for supposing that by 
making it he would gain some advantage 
in reference to the proceedings against 
him. The learned Government Pleader 
has met this argument by the contention 
that the statement, Exhibit 25, cannot be 
brought within the purview of section 24 
of the Indian Evidence Act, bat falls exclu- 
sively urder section 287 of the Criminal Pro- 
cedure Uode. ‘That section enacts that “the 
examination of the accused, duly recorded by 
or before the Committing Magistrate, shall 
be tendered by the prosecutor and read 
as evidence.” There is no question but 
that this particular statement embodies the 
examination of the accused before the 
Committing Magistrate, and that that exami- 
nation was duly recorded by that Magis- 
trate. It would seem, therefore, to follow 
under this section that the statement 
is necessarily receivable in evidence and 
that the Court is-bound so to treat it. 
Tt is contended, with some plausibility, that 
the imperative provisions of section 207 of 
the Criminal Procedure Code cannot be dis- 
placed by reterence to section 24 of the Indian 
Evidence Act, which should be read as re- 
ferring only to confessions made outside the 
course of the regular proceedings in the in- 
quiry and trial. The rival argument upon 
this point indicates that where the state- 
meut made by an accused before a Com- 
mitting Magistrate is of a confessional 
character, there is, at least at first sight, 
some difficulty in reconciling the require- 
ments of section 28 of the Uriminal Pro- 
eedure Code with those of section 24 of the 
Indian Evidence Act. The matter is not 
free from drificulty, and as, in my opinion, 
the appellant is entitled to succeed upon 
another and an independent point, I prefer 
to express no decided opinion upon the provi- 
sions of the sections of the two Statutes, 
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when read together, as bearing upon a 
statement of a confessional character made 
by an accused before a Committing Magis- 
trate. I will, therefore, assume for the 
purposes of this case that the learned Gov- 
ernment Pleaderis right in his view that 
section 287 of the Criminal Procedure Code 
must govern this statement, and that in 
consequence the statement was properly 
receivable in evidence and laid before the Jury. 

On this basis there remains the other 
argument of Mr. Nilkanth, that the verdict 
of the Jury ought to be set aside by reason 
of the learned Judge’s misdirection regard- 
ing the truth of this statement Exhibit 25. 
In the main, Mr. Nilkanth’s argument has 
taken the form that the learned Judge 
omitted to direct the Jury upon certain 
capital points on this topic. And though in 
gen’.al the Court may be indisposed to 
intcrfere with the Judge’s charge to the 
Jury onthe ground of mere non-direction, 
as opposed to misdirection, it is, I think, 
clear on the authorities that in certain cases 
no real distinction can be drawn between 
non-direction and misdirection. Upon this 
subject it is useful to refer to what was 
said by Mr. Justice Markby in the case of 
Queen v. Nim Chand Mookerjee (1), 
where that learned Judge, after observing 
upon the effect of the different circumstances 
in which different charges have to be 
delivered, continues in these words: “When 
we are called upon to say whether or not 
the Judge bas donehis duty in addressing the 
Jury on the facts, we must look to his sum- 
ming up asa whole, and see that the case has 
been fairly laid before them.” 1 entirely 
agree with this description of the Court’s 
duty. In Emperor v. Malgowda Basgowda (2) 
a Bench of this Court, consisting of Sir 
Lawrence Jenkins and Mr. Justice Batty, 
set aside the verdict of the Jury on the 
ground that the Judge had omitted to call 
the Jury’s attention to matters of prime 
importance which told’ in the accused’s 
favour. And thisdecision was arrived at, 
notwithstanding that the matters telling 
in the accused’s favour’ appear to have 
been discussed before the Court by the 
prisoner's Advocate. In Reg. v. Fattechand 
Vastachand (3) Mr. Justice Sargent, as he 

(1) 20 W. R. 41 at p. 42 Or. 


(2) 4 Bom. L. R. 683; 27 B. 644. 
(3) 5 B. K. 0. R. 85 at p 94 Cr, 
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then was, took the same view of the respon- 
sibilities of a Judge in summing up to the Jury. 
He says: “The summing up contemplated 
by this section cannot mean any statement 
of the evidence which a Judge may, in his 
caprice, think proper to make tothe Jury, 
but a ‘proper’ summing up, by which is 
to be understood a fulland distinct state- 
ment of the evidence on both sides, with 
such advice as to the legal bearing of that 
evidence, and the weight which properly 
attaches to the several parts of it, as a 
sound judicial diseretion would suggest.” 
In another passage he observes: “I think, 
theref re, that the Judge committed an 
error in confining himself to so very brief a 
summary of the evidence, and in rot giving 
a more careful analysis of that evidence.” 
And after discussing the various omissions 
in the charge, the learned Judge concludes 
by saying: “It remains to consider whether 
the prisoners, or any of them, have been 
prejudiced by those omissions in the sum- 
ming up.” It is clear, therefore, that the 
authorities are in favour of our interference 
if it is made to appear that the Sessions 
Judge has prejudiced the accused by omit- 
ting from his charge to the Jury points of 
capital importance telling in accused’s favour. 
And, in my opinion, that is the case here. 
I have said that the whole case against 
this appellant depended exclusively upon 
his statement to Mr. Maxwell, Exhibit 25, 
The following is the passage in which the 
learned Sessions Judge discussed this Exhibit 
in his eharge to the Jury:— 

“With regard to the statement made by 
accused No. 2 hefore the Magistrate, he 
has told you that he was induced to make 
that statement by some obscure representa- 
tion made to him by one Annappagouda 
Patel. Even if that be true, it would not 
invalidate that confession, because I do 
not think that Annappagouda Patel can be 
considered as in any way a person having 
authority within the meaning of section 24 
of the Indian Evidence Act. It is not 
suggested that this confession was made 
at the instance of any Police oflicial in 
charge of the case. It is not clear what 
inducement was offered to the accused to 
make a statement, which, according to him- 
self, he knew at the time to be false. You 
are asked to believe that to oblige a person 
who apparently was not on particularly 
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intimate terms with him—in fact he was not 
on intimate terms with him—the accused 
voluntarily, after having been in magisterial 
custody for some time, falsely accused 
himself of having committed a murder in 
the hopes of getting a pardon. Now if he 
had not committed the murder, do you 
think it likely that he would involve him- 
self in so serious a charge as murder? So, 
there seems no reason in the world why, 
at the bare request of a stranger, he should 
falsely accuse himself of a crime for which 
he ran a risk of being hanged.” 


That, no doubt,is a very telling presentation 
of one side of the “case, and if ift had been 
accompanied by an equally telling representa- 
tion of the other side, I do not think that any 
valid objection could have been‘offered. But 
‘unfortunately as it seems to me, the 
numerous and weighty considerations, on the 
other side were not brought to the Jury’s 
attention, and E can well believe that on the 
charge as it was delivered to them, the Jury 
felt that they had no option but to believe 
that the statement, Exhibit 25, was true and 
that the evidence against accused No. 2 was 
convincing. Among the points which, as I 
think, the learned Sessions Judge ‘should 
have invited the Jury to consider with a 
view of estimating judicially the real value 
of this statement, Exhibit 25, I may notice, 
first, the circumstance that over a month had 
elapsed between the appellant’s arrest and his 
making of this statement. It is true that this 
lapse of time is not altogether overlooked by 
the learned Judge. But whereas he uses it 
as anargument against the appellant, its real 
weight seems to me to tell on the other side. 
The true consideration upon this topic was, 
T think, that more than a month had elapsed 
before the statement was made, and that up 
till the time of the making of the statement 
there was against this. appellant no real or 
substantial evidence whatsoever, so that, 
assuming him to have been one of the 
murderers, there was no apparent occasion or 
reason why consistently with the usual motives 
of human nature, he should, at this late date, 
have gone out of his way suddenly to convict 
himself of a erime of which no one else could 
haveconvicted him. Then, Ithink,the learned 
Judge was mistaken in telling the Jury that 
Annappagouda Patel was not a person in 
authority. The evidence shows that An- 
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nappagouda was Police Patel of the appel- 
lant’s village, and that he had actually 
arrested one of the persons accused of this 
murder. In Reg. v. Navroji Dadabhat (A) 
Sir Charles Sargent in considering the 
meaning of the expression person in author- 
ity’ says that “the test would seem to be, 
had the person authority to interfere with 
the matter; and any concern or interest in 
it would...be...sufficient to give him 
that authority.” On the evidence recorded 
in this ease I cannot doubt that Annap- 
pagouda Patel wasa person in authority 
within the meaning of section 24 of the 
Indian Evidence Act. 

Then another matter of primary con- 
sequence which should, I think, have been 
prominently brought to the Jury’s attention 
in connection with this Exhibit 25 was the 
total omission of any reference to the appel- 
lant in the accused Ningawa’s confession made 
so early as the 12th February. This 
omission was the more significant,: because 
the case for the prosecution was that 
Ningawa who had decoyed the deceased to 
her house, and had there procured and 
Superintended his murder, had no visible 
reason for omitting the name of the appel- 
lant if he had assisted herin this crime. 
Next, I think the learned Judge was also in 
error in leaving it to the Jury to decide 
whether Exhibit 25, treated by him asa 
confession, was admissible in evidence. For, 
if Exhibit 25 be treated in this way, then 
the question of its admissibility was for the 
Judge and not for the Jury: see section 298 
of the Criminal Procedure Code and the case 
of Reg. v. Navroji Dadabhai (4) to which I 
have already referred. >` 

Lastly, on the general merits, [ would say 
that my own experience by no means 
confirms the learned Judge's view as to the 
coneclusiveness of the argument that an 
Indian peasant -could not possibly falsely 
accuse himself of murder for the mere sake 
of earning the good will of bis village Patel. 
It may be conceded thatitis unlikely that 
he would do so; but where mary other 
considerations operate, as they do in this 
case, I think if was misleading to state this 
particular argument asifit was absolutely 
decisive. To put the case in this way is, in 


(4) 9 B. H. C. R. 358 at p. 369, 
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my judgment, to overstate it, and to allow * ticularly implicated “the 4th accused. That 


less than due weight to the simplicity of an 
unlettered peasant and his liability to 
yield to the influence of bis Patel. Here 
there is good ground for believing that the 
Patel was anxious to secure the conviction 
of accused No. 4,and it is upon accused 
No. 4 that the appellant’s statement, Exhibit 
25, casts the main responsibility for this 
crime. 

On these grounds it appears to me that 


the learned Judge, whose pains and care in 
trying this case are otherwise manifest 


throughout the record, did misdirect the. 


Jury in his treatment of this Exhibit 25. I 
would, therefore, reverse the conviction and 
sentence and direct thatthe appellant be 
acquitted and discharged. 


Haywarp, J.—I concur. These are the 
relevant facts On the 5th of February, 
the 2nd accused is alleged to have decoyed 
the deceased Yemnaya to her house 
where he was set upon and killed by certain 
other people, who removed his body toa 
field outside the village. It is alleged 
that from that field the body was subse- 
quently removed to a neighbouring field in the 
adjoining village. Onthe 9th of February, 
the first accused was arrested upon discovery 
of the body, and, on the 10th of February, 
the 2nd accused, who is the appellant here, 
was arrested upon suspicion and is said to 
have pointed out the field in which the 
body had originally been deposited. It 
is not alleged that it was his pointing this 
field which led to the discovery of the 
body in the field in the adjoining village. 


On.the llth of February, a witness, named ` 


Mahomed, was examined who said that 
he had seen the appellant going towards 
the: house where the crime is alleged to 
have been committed upon the night of 
the crime. On the 12th of February, the 
lst- accused made a confession, but in that 
confession did not mention the name of 
the. appellant, though she implicated the 
4th accused and certain others. 
further appears to have transpired bearing 
upon the case. of the appellant prior to 
the case being sent for inquiry to the 
Committing Magistrate, but, on tbe, 19th 
of March, when the appellant was called 
upon to explain the evidence against him, 
he-admitted his own guilt but more par- 


Nothing | 


statement was recorded in the regular 
course of the proceedings before the 
Committing Magistrate. On the 4th of 
May, the appellant retracted this state- 


ment at his trial, and explained that he 
had made it under a promise of acquittal 
given by his village Police Patel. The case 
against the appellant, therefore, turned 
mainly upon the circumstances surrounding 
his admission in the Committing Magistrate’s 
Court, which was subsequently retracted in 
the Sessions Court. 


Now it has been argued here on appeal 
that there was misdirection in submitting 
this admission for the *consideration of the 
Jury. It has been urged that it was- 
inadmissible, being a statement induced 


‘by the promise of acquittal held out to the 


appellant by a person in authority, viz 
his village Police Patel. We have been 
referred to certain evidence bearing on this 
argument, vz., the evidence of the appel- 
lant’s mother-in-law and of the witness 
Kalaya, which, no doubt, gives ground for 
the assertion now made on behalf of the 
appellant that his admission of guilt was 
with a view toimplicate the 4th accused 
who was an enemy of the Police Patel. We ` 
have also been referred to the fact that 
the Police Patel was not only the Patel] of 
the appellant’s village, but had also himself 
arrested the 4th accused in connection with 
the inquiries made by the Police. If the 
appellant’s admission had been a confession 
made before trial, it would, no doubt, have 
been incumbent upon us to consider and 
decide these facts. For they would, if true 
indicate a promise given bythe Police Patel 
of the appellant’s village who was in the 
circumstances clearly a person in authority 
in regard tothe charge against the appel- 
lant within the meaning of section 24 of 
the Indian Evidence Act. The determination 
of these facts would be within our province 
as the relevancy of the confession would have 
been a matter for decision not by the Jury 
but by the Judge under the provisions of 
section 298 of the Criminal Procedure Code 
The appellant’s admission, however, was 
not a confession recorded before trial, and 
it seems to me more than doubtful whether 
ii is hable to the application of the rule 
laid down in section 24 of the Indian 
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It was not a confession omy opinion, possible than that there was 


recorded under section 164 of the Criminal a legal misdirection. For a charge should 


Procedure Code, but in the course of 
the committal proceedings under sections 
342 and 364; and it has been further 
expressly provided by these rules of pro- 
cedure enacted after the Indian Evidence Act 
that statements of the accused recorded in 
the course of the committal proceedings 
shail be read in evidence before the Sessions 
Court, namely, by section 287 of the Criminal 
Procedure Code. 

But there were, in this view of the case, 
these relevant facts bearing onthe truth 


or otherwise of this admission for the con- . 


sideration of the „Jary. The Ist accused, 
who made a full confessional statement and 
would appear therefrom to have heen 
cognizant of all tbe circumstances, never 
mentioned the name ofthe appellant though 
she specified in detail the names of the 
other persons concerned in the crime. The 
appellant did point out a field, but the 
mere pointing out of a field would not 
necessarily imply guilt, as it does not appear 
that any definite discovery resulted from 
his action sueh as would necessarily impli- 
cate bhim in the crime. The witness 
Mahomed stated he had seen the appellant 
near the scene on the night of the offence, 
but that again was not a circumstance which 
would necessarily implizate him in the 
conspiracy to kill the deceased. Jt was not 
until nearly 14 months afterwards that the 
appellant without any apparent reason and 
without any further evidence having been 
procured against him made the admission 
of his guilt. It was remarkable that this 
admission particularly implicated another 
man, accused No. 4, These facts had an 
important bearing upon the explanation 
urged on behalf of the appellant that it 
was under promise of acquittal in considera- 
tion for the implication of accused No 4, 
an enemy of appellant’s village Police Patel, 
that he made a false admission of guilt 
before the (ommitting Magistrate. lt is 
our duty, therefore, to satisfy ourselves 
whether these important facts were fairly 
laid before the Jury when the appellant’s 
admission of guilt was submitted to their 
consideration by the learned Sessions Judge. 
It appears to mé after a careful consideration 
of the whole charge that they were not 
and in that view no other conclusion is, in 


be “a full and distinct statement of the’ 
evidence on both sides, with such advice as 
to the legal bearing of that evidence, and the 
weight which properly attaches to the 
several parts of it,as a sound judicial dis- 
eretion would suggest” as stated by Sargent, 
J., in the case of Reg. v. Futiechand Vasta- 
chand (3). There was, therefore,in my 
opinion, a legal misdirection notwithstanding 
the evident care in the trial of the case 
exhibited by the learned Sessions Judge. 
There can, further, in my opinion, be no 
question that that misdirection did prejudice 
the appellant. For those important facts 
have raised grave doubts in my mind as 
to the truth of the appellant’s admission and 
practically the cnly evidence against him 
was his admission before the Committing 
Magistrate, an admission which was uncorro- 
borated and had been retracted before the 
Sessions Court. 

The conviction and sentenee ought, there- 
fore, in my opinion to be set aside and 
the appellant ought to be acquitted and 
discharged. 

Accused acquitted. 





MADRAS HIGH COURT. 
CriminaL Revision Case No. 633 or 1915, 
CRIMINAL Revision Petition No, 521 
or 1915. 

February 2, 1916, 
Present:—Justice Sir William Ayling, KT., 
and Mr. Justice Napier. 
KAMULAMMAL AVARGAL— 
PETITIONER 
versus 
VAVU ROWTHAR AND oTeers—Counttr- 


PETITIONERS— RESPONDENTS. 

Criminal Procedure Code (Act F of 1898), s. 1465, 
proceedings unde:—Magistrate, jurisdiction of, to stop 
proceedings. 

A Magistrate has, at any stage of an enquiry under 
section 145, Criminal Procedure Code, full jurisdiction 
to drup proceedings on being satisfied that there is no 
appiehensicn of a breach of the peace jp, 315, col. 1.] 

Manindra Chandra Nandi v. Barada Kanta Chowdhry, 
30 C. 112; 6 C. W. N. 417, followed. 


Petitie ns, urder sections 435 and 459 of the 
Cede of Criminal Procedure, 1898, praying 
the High Court io revise the proceedings of 
the Court of the Sub-Divisicnal First Class 
Magistrate of Usilampatti, in Miscellaneous 
Case No. 28 of 1915. A g 


Vel; XXXII) 
BHIM SEN vV. EMPEROR. 


FACTS.—The petitioner is the zamindarint 
of Bodinayakannr. A piece of land was 
claimed by sume Muhammadans to be theirs 
and the zemindarini claimed it to he 
hers, Proceedings were instituted under 
secticn 145 of theC:de of Criminal Pro- 
cedure and tue Magistrate issued notice calling 
upou the parties to file their statements. 
Statements were fled aud in the course of the 
enquiry the Magistrate found that there was 
no apprehension of a breach of the pearce and 
dropped the proceedings. The zamindarinz 
filed this revision petition. 

Mr. T. Rangachariar, for the Petitioner.— 
When once the proceedings have commenced 
the Magistrate has no jurisdiction to 
stop even when he finds that there: is 
no. apprehension of a breach of the peace. 

'[Napier, J.—Do you mean to contend that 
the Magistrate . should convert himself 
into a Civil Court_and find in whom 
possession is? His jurisdiction exists only 
when there is an apprehension of a breach 
of the peace. | — 

Mr. P. R. Narayanaswamy Azyar, for the 
Respondents. The case of Manindra Chandra 
Nandi v. Barada Kanta Chowdhry (1) is 
quite clear onthe point. . 

Mr. P. R. Grant, for the Government. 


ORDER.—The point is taken that once an 
enquiry under Chapter XII of the Criminal 
Procedure Code has got beyond the stage when 
the parties or other persons interested can 
show that no such dispu‘e exists, the Court 
has no jurisdiction to decline to proceed 
with the enquiry. This construction would 
have this extraordinary result that if two 
persons who were likely to commit a breach 
of the peace were arrested and convicted of 
another offence and imprisoned and so the 
whole danger disappeared, the enquiry 
would have: to go on. 
relied “on are section 145, clauses (5) and 
(7); Clause’? provides that the proceedings 
shall not abate, but this 
intended to` keep alive the'jurisdiction of 


-the-: Magistrate where the danger “to the 


peace ‘still exists inspite of the. death. 
Clause (5) gives a right to the parties, etc., 
to. get the “proceedings stayed, but we can 
see: no reason why the Magistrate should 
be “powerless to do this without their 


intervention. We entirely agree with the 
(1) 80 C, 112; 6 0. W. N. 417, 
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observations of the Court in Manindra 
Chandra Nandi v., Barada Kanta Chowdhry 
(1) as to the object and scope of the proceed- 
ings. 

” The petition is dismissed. 


Order upheld; Petition dismissed, 


ALLAHABAD HIGH COURT. 
URIMINAL Revisio Na 1102 or 1915. 
February 14, 1916. 

Present: —Justice Sir George Knox, Kr, 
BHIM SEN— APPLICANT 
versus 


EMPHEROR—Obpprosite Parry, 

U. P. Excise Act (IV of 1910), ss 61, 64—Selling 
liquor lo boy below 16—Inzpector, engineering of 
offence by, comment on. 

Where an Excise Inspector gave some money to a 
boy aged 10 to buy some liquor and the latter 
bought it after 9 Past and was arrested by the cheprasi: 

Held, that the liceused vendor was guilty of an 
offence under section 61 of the Hxcise Act. [p 316, 


+ 


To engineer an offence in order to find.out whethe 
4 person when tempted will commit an offence 
strongly deprecated. [p. 316, col. 1.] 

Mr. Nehal Ohand, for the Applicant. 

Mr. Malcomson (Assistant Government 
Advocate), for the Crown. 


JUDGMENT.—The accused, Bhim Sen, 
has been convicted of an offence under section 
61 of the Excise Act of 1910. The accused 
was a person who was licensed to sell 
European liquors in Bazar Bazaza in the 
Meerut city. Apparently his -license does 
not permit him to sell liquor after 9 P. M. A 
Preventive Inspector of Excise coming along 
at a time which he thought was five minutes 
past nine saw that Bhim Sen’s shop was 
open. He is not able to say whether there 
was or was not any onein the shop at the 
time. In order to find ont he took a boy 
aged 10 who was playing near by, gave 
him money to buy some -liquor and over 
and above two pice for his trouble for so 
doing. The Preventive Officer had a chap- 
rast with him, he told the chaprasi to watch 
the boy and not let himself be seen. Asg 
the boy came ont the chaprasi seized him, 
a bottle of liquor was in the boy’s hands 
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and on these facts Bhim Sen was convicted 
of an offence under section 61 of the Excise 
Act, viz., for selling spirits to a person 
apparently under the age of 16 and of an 
offence under section 64 for keeping his 
shop open after 9 r.m. In appeal he was 
acquitted ‘of the offence under section 64. 
He comes here in revision and asks for an 
acquittal of the offence under section 61, on 
the ground that his books which were 
regularly kept have not been taken into 
consideration which wonld have shown that 
the liquor was not sold to the boy as 
alleged, and secondly, because the sentence 
passed is: unduly severe. After carefully 
considering the evidence and hearing all 
that can be urged on his behalf by the 
learned Counsel who appears for him, I 
am not prepared to find the offence under 
section 61 not proved. At the same time I 
am surprised to find a Preventive Inspector 
acting as this man did. His zeal certainly 
outran his disaretion and instead of prevent- 
ing offences he was inciting offences. No 
offence would have been committed that 
night under section 61 of the Excise Act 
had he not been the person who instigated 
and really abetted the commission of the 
offence. The evidence shows that he was 
anxious, if the word may be used, for an 
offence to be committed. The hunting this 
shop downonthe ground that it was open 
5 minutes after time and that a very 
. doubtful 5 minutes, his picking up the lad 
and sending him in to buy liquor are acts 
to be strongly deprecated. To send a 
person to. spy out whether a crime is 
being committed and to come back with 
information that it is being committed is 
one thing, but to engineer an offence in 
order to find out whether a person when 
tempted will commit the offence is quite a 
different thing. As I said before, but for 
the acts. of the Preventive Inspector 
this offence would not have been com- 
mitted that night. Iallow the application 
so far that I reduce the fine from Rs. 50 
to Rs. 15. I understand the fine has been 
paid, the surplus, therefore, will be at once 
refunded. 


Fine reduced, 
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CALCUTTA HIGH COURT. 
Criminal Revision Nos. 95 anp 122 or 1916. 
February 23, 1916. 
Present:—Mr. Justice Chitty and 
Mr. Justice Walmsley. 

In Cr. R. No. 95 oF 1916 
MAHABIR THAKUR—Petitioner 
Versus 
EMPEROR on THE COMPLAINT OF 
MAHMUD ALAM - Oppostte Parry. 
In Cr. R. No. 122 or 1916 
RAM KUMAR PATLAIK— PETITIONER 
versus 
EMPEROR on THE COMPLAINT OF 


MAHMUD ALAM-~-Opposire Parry. 

Penal Code (Act XLV of 1860), ss. 197, 198— 
“Certificate,” meaning of —Signed petition certifying 
adjustment or satisfaclion of decree, if certificate. s 

Where the accused purporting to represent the 
decree-holder in a certain suit signed and filed a 
petition in the executing Court stating, contrary to 
the fact, that the judgment-debror had paid off the 
decretal amount to the decree-holder through him: 

Held, that the signed petition was not a certificate 
within the purview of sections 197 and 198, Indian 
Penal Code, and that, therefore, the accnsed could not 
be convicted under those sections. [p. 317, col, 1. ] 

The word “certificate” in sections 197 and 198, 
Indian Penal Code, has not the meaning of 
certification. [p. 317, col. 1.] 


Mr. Jackson, Counsel, and Babus Dasarathi 
Sanyal Chendra Sekhar Banerjee and Debendra 
Narain Bhattacharjee, for the Petitioner, in 
No. 95. 

Sir 8. P. Sinha, Counsel, and Babus Sajani 
Kanta Sinha and Gopendra Nath Das, for 
the Petitioner in No, 122. 

Babus Aghore Nath Chatterjee and Atul 
Krishna Roy, for the Opposite Party. 

Mr, Sultan Ahmad (Deputy Legal Re- 
membrancer, Bihar and Orissa), for. the 
Crown. 


.J UDGMENT.—tThese two cases arise ont 
of the same trial and may be -conveniently 
disposed of together. The petitioners Ram 
Kumar Patlaik and Mahabir Thakur were 
convicted uncer sections 197 and 198. and 
sections 197/109 and 198/109 respectively. 
and sentenced each to one year’s rigorous 
imprisonment under each section, the 
sentences to ran concurrently. Thè finding, 
which for the present purpose we may 
assume to be correct, was that Ram Kumar, 
purporting to represent the decree-holder 
in a certain suit, signed and filed a petition 
in the Court of the Sub-Judge stating, 
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contrary to the fact, that Mahabir Thakur, 
the judgment-debtor, had paid off the 
decretal amount to the 
through him, her ammuktear, Mahabir 
Thakur was found to have abetted Ram 
Kumar in so doing. 

The question in these Rules is whether 
the signed petition of Ram Kumar was a 
certificate within the purview of sections 
197 and 198. Both the Courts below have 
held that ib was, but we find ourselves 


unable toagree with them. The mistake 


appears to have arisen from a careless 
reading of Order XXI, rule 2, of the Civil 
Procedure Code and a misappreciation of 
the meaning of the word “certify” there 
used. The learned Sessions Judge says 
“certificates of satisfaction are required to 
be given by Order XXI, rule 2, Civil 
Procedure Code, and it is certain that they 
are admissible in evidence.” A perusal of 
the rule shows that the word - certificate’ 
finds,no place there. The word “certify” 
means primarily to assure, to vouch, to 
make certain. Every act of certifying 
does not necessarily result in a certificate,” 
meaning thereby a signed document vouch- 
ing a particular fact. The word “‘certifi- 
- cate’ may no doubt be used as synonymous 
with “certification” [see Saadoollah Shaikh 
v. Kalea Churn (1)] but that is clearly 
not its meaning in sections 197 and 198, 
Indian Penal Code. The decree-holder is 
not bound to certify in writing a payment 
or adjustment of his decree. Jt may be 
done orally, either by himself or any 
person who can properly represent him. 
We know of no provision of Jaw which 
requires him soto certify by “issuing or 
signing a certificate.” 


Turning then to sections 197 and 198, 
what do we find P The certificate in respect 
of which a man may be punished, if it is 
false to his knowledge or belief, must be 
either—(1) one that is required by law to be 
given or signed or (2) that relates to any 
fact of which such certificate is by law 
admissible in evidence. One or other of 
these requirements must be fulfilled before 
a man can be dealt with under these 
sections, Neither requirement has been 
fulfilled in this case. There is, as above 
stated, no provision of law which requires 


(1) 12 W. R. 858, 
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a decree-holder or his agent to give or 
sign a certificate of payment or adjustment. 
Nor is there any provision of Jaw which 
makes the statement-of the decree-holder 
or his agent asto payment or satisfaction 
admissible in evidence as such a certificate, 
that is, without further proof. The state- 
ment may, no doubt, be proved against him 
but that is not what the section says. 
Various instances are given in the text 
books of the class of certificates contemplat- 
ed by these sections. We need not 
enumerate them here. They are no donbt 
for the most part official or quasi-official 
certificates, certificates to be given by 
officials or others, as prescribed in various 
Statutes. There is, however, no particular 
limitation to the character of the certificate 
meant, except that which we find in sec- 
tion 197 itself. It must falfil one of the 
requirements there sétout. Ifit does not, 
aman cannot be punished under these sec- 
tions in respect of it. 

In this view of the matter, the convictions 
of the petitioners cannot stand. We need 
not at present express any opinion on the 
further question whether the act of Ram 
Kumar brings him within the mischief of 
some other section or sections of the Indian 
Penal Code; whether he has possibly com- 
mitted some other offence. Nor need we 
consider whether or not Mahabir Thakur 
has abetted him in so doing. The Rules are 
made absolute, the convictions and sentences 
on the petitioners are seb aside. Their bail 
bonds will be discharged. 

Rules made absolute. 


ALLAHABAD HIGH COURT. 
Criminal Revisron Petirion No. 1023 or 1915. 
February 2, 1916. 
Present:—Sir Henry Richards, Kr., 
Chief Justice. 

PURAN AND OTHERS — APPLICANTS 
VETSUS 


BEMPEROR— Oerosirs Party. 

Criminal Procedure Code {Act V of 1898), s. 110—- 
Magistrate neither Di-trict Magistrate nor Bub- 
Divisional M- gistrate nor Magistrate of first class 
at time of passing orders, order by, if valid—Juris. 
diction. 

Section 119 of the Code of Criminal Procedure 
only permits of the particular Magistrates mentioned 
in the section dealing witha case under the section, 
[p. 818, col. 1.) 
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Where, therefore, a Magistrate who when com- 
menced the investigation of a case under section 1 0, 
Criminal Procedure Code, was a Sub-Divisional 
Magistrate but at the date when he made the order 
under the section had ceased to be so: 

Held, that the order was invalid and made without 
jurisdiction, 

Criminal revision against the 
the Magistrate of Meerut. 

Mr. Satya Chandra Mukerji, for the Appli- 
cant, 

Mr. Maléomson (Assistant Government 
Advocata), for the Crown. 

JUDGMENT.—tThis is an application to 
set aside the order of Mr. Munro, Magis- 
trate, whereby he ordered the applicants 
to exécute bonds for Rs, 100 with two 
sureties to be of good behaviour for one 
year, and in default one year’s rigorous im- 
prisoninent under section 110 of the Code 
of Criminal Procedure. This order was 
confirmed with some modification by the 
District Magistrate. It is contended on be- 
half of the applicants that Mr. Munro’s 
order was invalid because he was neither a 
District Magistrate, a Sub-Divisional Magis- 
trate of Meernt or a Magistrate of the 
fist Class when he made this order. It is 
admitted that when Mr. Munro commenced 
the investigation of the case he was a Sub- 
Divisional Magistrate of Meerut, but it is 
also admitted thatat the date when he made 
his order he had ceased to beso. Section 110 
ouly permits of the particular Magistrates 
meritioned in the section dealing with such 
cases. It seems to me, therefore, that the 
order was invalid and made without juris- 
diction. I accordingly set aside the order 
of Mr. Munro dated the 13th of July 1915 
and also the order of the District Magistrate 
dated the 20th of September 1915. 


Order set aside. 


order of 
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PUNJAB CHIEF COURT. 
CRIMINAL Revision Pevition No. 750 or 1911, 
July 15, 1914. 

Preseni:—Mr. Justice Johnstone. 
MUHAMMAD HUSSAIN—Acccstp— 
PET IUNER 
versus 
EMPEROR —Prosrccror—RESPONLENT. 

Criminal Procedure Code (Act V of 1898), 8. 110— 
Security for good behaviour—Repute—- Judgment, what 
to contain. - 

Evidence that a certain person is a man of bad: 
character is not sufficient to put a man on security 
under section '10 of the Criminal Procedure Code, but 
there should be clear evidence on the record to show 
what exactly he has been doing and how he has 
been living. [p 218, col. 2.] 

Where there is strong evidence of apparently res- 
psctable men onthe record to show that a cert-in 
person has notin recent times lived a disreputable 
life and such evidence has not been rebutted, security 
for good behaviour ought not to be demanded from 
such a person. [p. 819, col. }.] 

In cases of security for good behaviour, a brief 
and laconic judgment is not enfficient: evidence for 
the prusecution and that for the defence should be 
discussed. [p 3 9, col. 1.) 

Petition for revision, under section 439, 
Criminal Procedure Code, of the order of 
the District Magistrate, Lahore, dated 3rd 
May 1911, confirming that of a Magistrate, 
First Class, Lahore,dated the 15th April 1911, 
directing the petitioner to furnish a bond 
with two sureties for Rs. -00 each, for good’ 
behaviour, for two years or in default to 
undergo two years’ rigorous imprisonment, 

Mirza Mahbub Beg, for the Petitioner. 

JUDGMFNT.—On the. whole I'am in- 
clined to think that this was nota case in 
whish security should have been taken. No 
doubt two Sub-Inspectors and several private 
witnesses say that the accused has been 
a man of bad character, but if is not very 
clear from their evidence what exactly he 
has been doing and how he bas been living 
since the last occasion on which he ceased 
to be under surveillance. Even in the 
evidence for the prosecution there are indi- 
cations that the accused has worked in the 
Ciril and Military Gazeite.Press and other 
places, and when we turn to the evidence 
for the defence, we have witnesses, appa- 
rently very respectable men, saying in the 
clearest and most emphatic way that the 
accused worked for a considerable period in 
two different presses, and some account ought 
to be taken of the evidence of this kind, 

a ; 
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If this evidence had been really rebutted 
by the evidence for the prosécution, 16 would 
have been a different thing. But it has 
not been rebutted. On the contrary, as 
shown above, the evidence for the prose- 
cution rather goes to strengthen that for the 
defence. 

The District Magistrate seems to think 
that in cases of this kind a brief and laconic 
judgment of a few lines is sufficient, but 
this is quite wrong. He should have dis- 
cussed the evidence for the prosecntion 
and the evidence for the defence, and I 
think that, if he had done so, he would 
hardly have failed to see that there is no 
real proof that the accused has zn recent 
timis lived a disreputable life. 

For these reasons I set aside the order of 
both the Courts below. 

Petition allowed, 


LOWER BURMA CHIEF COURT. 
CRIMINAL APPEAL No. 1092 oF 1915. 
January 14, 1916. 
Present:—Mr. Justice Parleit. 

S. C. CHACRABATTY AND ANOTHER 
— APPLICANTS 
VETSUS 

EMPEROR —Responpent. 

Penal Code (Act XLV of 18€0}, s. 294A—Lottery— 
Prizes —Every one getting something for his money, 
avhether lottery. 

Giving prizes out of the profits of sale to the 
lucky ones-who happen to receive the lucky tickets 
supplied to 
amount to a lottery within the meaning of section 
994A, Indian Penal Code, if the general public 
bought the tickets for the chance of a prize, and not 
for the sake of the things supposed to be sold. 


Appeal from the order of the District 
Magistrate, Rangoon, dated the 5th November 
1915, passed in Criminal Trial No. 133 of 
1915. 


JCDGMENT.—The cases quoted at pages 
1059-1062 of Volume I of Gour’s Penal 
Law of India dispose of the contention 
that this business was not a lottery because 
everyone got something (pills or powder) 
for his money and the prizes which went 
to the lucky ones were derived from the 
profits on the sales of drugs. The evidence 
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moreover shows (1) that purchasers of a 


dozen tickets got them for the price of ten, 
(2) that the general public bought the 
tickets for the chance of a prize, and not 
the drugs for the sake of their supposed pro- 
perties and (3) that some purchasers of 
tickets never got any drugs atall. Clearly 
the business was and was intended to be 
primarily a lottery. 

The contention thatit was nota lottery 
as there was a mutual benefit, was not 
advanced because there was by suggestion 
that the case could be brought under the 
category referred to at pages 1063-.064 of 
Gcur but, so far as I could understand, 
because the purchasers (if they did get the 
drug) got some benefit for their money. This 
is the point dealt with in the earlier cases 
cited in Gour. 

The conviction of first appellant was clearly 
right. lt is urged that there was no evidence 
on which 2nd appellant could be convicted. 
Onthe contrary he lived with his brother, 
lst appellant, and helped him in the, business, 
and admittedly personally pushed the sale of. 
tickets. His conviction was right. 

The sentences are not excessive. 
appeals are dismissed. 


The 


Appeals dismissed. 


MADRAS HIGH COURT. 
Criminal Revision Case No. 906 or 1415. 
(Criminal Revision Petition No, 731 
oF 1915.) 

Jannary 6, 1916. | 
Present:—Mr. Justice Coutts Trotter. 
In re LINGARAJA MISRO— 

PETITIONER. . 

Criminal Procedure Code (Act V of 1898), s. 145, 
object of—Factum of possession—Magistiate, whether 
can refer to other proceedings— interference in revision. 

An order under section 146 of the Criminal Pro. 
cedure Code is made for the purpose of keeping the 
peace pending the parties’ legitimate appeal to the 
Civil Tribunal, and should not be lightly disturbed. 
[p. 320, col. 1.] 

A Magistrate when adjudicating upon the factum 
of possession under this section should not concern 
himself with other proceedings pending before 
himself, but should confine himself to the actual 


‘evidence adduced by the parties. [p. 320, col..1.] 
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Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the order of 
the Headquarters Deputy Magistrate of 
Chatrapur, in Miscellaneous Case No. 15 of 
1914, 

Mr, K. V. L. Narasimham, for the Peti- 
tioner. 


ORDER.—Orders under this section 
(section 145 of the Code of Criminal Pro- 
cedure) should not, in my pinion, be 
lightly disturbed. ‘They are made for the 
purpose of keeping the peace pending the 
parties’ legitimate ¿appeal to the proper 
civil tribunal. In this case the Magistrate 
who made the order undoubtedly in 
paragraph 5 of his order, makes reference 
to other proceedings before himself which, 
no doubt, he had better not have concerned 
himself with. But in paragraph 3 he 
states that each party adduced oral evidence 
in support of their case, and I must 
assume, until the contrary is shown, that 
that oral evidence contained evidence 
on behalf of the counter-petitioners that 
they were in possession of the lands 
in dispute. I, therefore, dismiss this 
petition. 


Petition dismissed. 


BOMBAY HIGH COURT. 
Criminal Rererence No, 94 or 1915. 
November 29, 1915. 
.  Preseni:—Mr. Justice Batchelor and 
Mr. Justice Shah, 
EMPEROR—Apptiicant 
Versus 
SANJIVA SHIVAPA BADER — 


ACCUSED. 

Public Conveyances Act (Bom. Act VI of 1868), s. 2 
— Licensed pony in licens. d tonga—Numobers differs 
ent—No offence. 

There is no provision of the Bombay Public 
Conveyances Act which requires that a particular 
pony or ponies should be yohed toa particular tonga 
or that the ponies used should be branded with 
the number of a particular tonga., 

To use in a licensed tenga a licensed pony, even if 
the pony does not bear the number of the tonga, 
js no offence under the Act, 
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Criminal reference made by the District 
Magistrate of Bijapur. 

Mr. &. S. Patkar, Government Pleader, 
for the Crown. 

J UDGMENT.—JIn this case we agree with 
the District Magistrate that the conviction 
is unsustainable. All that the accused did 
was- to use in a licensed tonga a licensed 
pony, though the licensed pony did not bear 
the number of the tonga. The accused has 
been convicted under section 2 of the Bombay 
Public Conveyances Act. The learned 
Magistrate who convicted the accused 
appears to have thought that to ply a tonga 
with a pony, licensed generally but not 
licensed for that particular tonga, fell within 
the words of section 2, which prohibits the 
keeping or letting for hire of any public con- 


“ veyance without the license referred to in the 


section. But there is no provision of the Act 
which requires that a particular pony or ponies 
should be yoked toa particular tonga or that 
the ponies used should be branded with the 
number of a particular tonga. Under section 
l of the Act the “public land conveyance” 
is defined as the carriage by whatever number 
of horses or other animals it may be drawn. 
In Emperor v. Hart Zanaji (1) the accused, 
who had yoked an unlicensed pony to a 
licensed conveyance and plied the convey- 
ance for hire, was held to be punishable 
under section 2 of the Act; but that was 
because, in the words of the judgment, “the 
accused has plied his tonsa with another pony 
which was not licensed, that is, with motive 
power which bas not been approved.” In this 


case the motive power had been ap- 
. proved, and there is nothing in the 
Act or the rules thereunder which re- 


quired the accused to restrict the use of 
a licensed pony to any particular conveyance. 
We, therefore, set aside the conviction, 
direct that the accvsed be acquitted and 
discbarged and that the fine, if paid, be 
refunded to him. 
Conviction set aside. 


(1) 20 Ind. Cas 618; 15 Bom. L. R. 700; 14 Cr. L, 
J. 458. 
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RAMAKRISHNAMA OHETTY V. YUVVATI CHENGU AIYAR, 


MADRAS HIGH COURT. 
Seconp Civit, Apparat No. 8/7 or 1912. 
duly 27, 1914. 
` Present: —Mr. Tastice Sadasiva Aiyar and 
Mr. Justice Napier. 
RAMAKRISHNAMA CHETTY— 
DEFENDANT ~ APPELLANT 
Versus 
VUVVATI CHENGU AIYAR AND OTHERS— 


RESPONDENTS, 

Transfer of Property Act (IV of 1882), ss. 68 (D), 
100—Mortgage security, vaste of—Mortgagors heir or 
assignee, liability of— Charge, application of s.68 ib; to, 

Every person whether a mortgagor or a stranger 
who commits waste to the detriment of the security 
of the mortgagee is liable under the general law 
to the mortgagee for damayes to the extent of 


4 


the damages of the security, ‘and section 68 (b) of - 


the Transfer of Property Act merely extends the 
rights of the mortgagee, if the wrong-dcer is the 
mortgagor, to the length of enabling the mortgagee 
‘not only to sue for the exact amount of the 
damages caused but for the whole of the mortgage 
money itself. [p. $21, col. 2.] 

A provision in a Statute which gives a right 
to or imposes a liability on a person must be deemed 
to confer that 1ight and impose that liability on 
the person’s legal representative and if if confers 
the right or imposes the liability on that person 
ns the owner of a certain property, such right or 
liability is conferred or imposed on the assignee 
of such ownership right, unless the reason of the 
rule of law cannot clearly apply to anybody but 
the original owner of the property or the original 
obligor. [p. 822, col. 1.] 


Under section 68 (b) of the Transfer of Property 
Act not only is the original mortgagor alone liable 
by reason of tho waste but also his representative 
or a -purchaser of his right who is directly respon- 
sible forthe waste committed. [p. 322, col. 1.) 


Obiter.—In the case of a mere charge, as distin- 
guished from a mortgage, the provisions of section 
68 as to the liability of a mortgagor, who commits 
waste, apply to the person creating a mere charge, 
by reason of the very wide words of section 100 
of the Transfer of Property Act. [p. 321, col. 2.] 


Second appeal from the decree of the Sub- 
ordinate Judge of North Arcot, in Appeal 
Suit No. 92 of 1911, preferred’ against- that of 
the District Munsif of Tirupati, i in Original 


Suit- No. 255 of 1909. 
Mr. T. Novrasimha .Atyangar, for the 
Appellant. 


Mr. S. Srinivasa <Atyangar, for the Re- 
spondents. 

JUDGMENT.—We have no doubt on 
a cons ruction of Exhibit A that it is a 
deed of mortgage, as it expressly says in 
several places that it is executed as a 


21 


mortgage of certain immoveable property 
and the profits of the properties are to be 
spent for the expenses of the mortgagee, 


“which is a religious endowment of which 


the plaintiffs are constituted trustees under 
that document. See Venkatarama Atyar v. 
Suppa Nadan (1). 

The arguments of the appellant’s (5th 
defendant’s) learned Vakil, which are based 
on the construction that Exhibit A is not 
a deed of mortgage and hence that the pro- 
visionsof section 68; clause (b), of the Transfer 
of Property Act do not ,apply, need not 
be further considered though we might 
add that we are not prepared to accept 
the argument of the learned Vakil that in 
the case of a mere charge, as distinguished 
from a mortgage, the provisions of section 
68 as to the liability of a mortgagor who 
commits waste do not apply to the person 
creating a mere charge notwithstanding 
the very wide words cf seetion 100 of the 
Transfer of Property Act. 

The only other contention on the appel- 
lant’s side is that section 63 (b) of the 
Transfer of Property Act makes only the 
“mortgagor” liable personally for the mort- 
gage money when he commits a wrongful 
act or default to the prejudice of the 
security. In other words, the contention is 
that the heir or the assignee of the equity 
of redemption is not intended by the section 
to be made liable personally for the mortgage 
money’ even when he himself is personally 
responsible for the waste. In the first 
place, even without a, special legislative 
provision, eyey person whether the mort- 
gagorora stranger who commits waste to 
the detriment of the security of the mort- 
gagee is liable under the general law to 
the mortgagee for damages to the extent 
of the damages of the security, | Aiyappa 
Reddi v. Kuppusamt Reddi (2)] and section 
68 (L) merely extends tha rights of the 
mortgagee, if the wrong-doer is the mortgagor, 
to the length of enabling the mortgagee not 
only to sue for the exact amount of the 
damages caused but for the whole ofthe mort- 


gage money itself. 


In the next place, a provision ina Statute 
which gives a right to or imposes a liability 


ao 24 Ind. Cas. 24; (1914) M. W. N.501; 27M. 
J. 58. 
mS) £5 M, 208, 


yee 
A 
. 


“who purchased the equity of 
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-  GAJADHAR V. LAL BAHADUR, 
on a person must be-deemed to confer that 


“Light and impose that liability onthe person’s 


legal representative and if it’ confers the 
right or imposes the < liability on that 
person as the owner of a certain property, 
such right or liability is conferred or 
imposed on the assignee of such owner- 
ship right, unless the reason of the rule 
of law cannot clearly apply to anybody 
but the original-owner of the property or the 
original obligor. 


There is not only no reason why the 
original mortgagor- alone should be made 
liable by reason of the waste and not 
his representative or a purchaser of his 
right who is directly responsible for the 
waste , committed: the reason of the rule 
applies to them also as much as to the 
original, mortgagor. The fifth defendant 
redemption 
in a, rent-sale and committed waste is, 
therefore, clearly liable. to the plaintiffs the 
(mortgagees) by reason of the waste committ- 
ed by him in any view of the case and this 
second appeal is, therefore, dismissed with 
eosts. 


È n g Appeal dismissed. 


COURT ) 
; _ UNITED PROVINCES. 
Revence Parron No. 23 or 1910-11 or 
Benares District. 
, April 10, 1912. 
Present:—-Mr. Baillie, S. M., and 
Mr: Brown, J. M. 
GAJADHAR AND otaers—Derenpayts— 
l APPELLANTS 
` VETSUS | 
' Chaudhri LAL BAHADUR SINGH— 


PLAINTIFF— RESPONDENT, 

Landlord’ and tenant—Grove of some standing-— 
Re-planting ~ Consent—Presumption. 

When a tenant’s grove of some standing is found 
to exist, the landlord’s consent to its re-planting should 
be regarded as implied by his not having objected 
at anearlier stage. [p. 323, col. 1.] 

Where, therefore, a landlord allowed a tenant to 
goon planting and looking after his trees for 1§ 


years: 
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Held, that there was an inferencé that the land- 
lord had given at least his assent to the re-planting 
of the grove. [p. 828, col, 1.] : 


Second appeal: from the order of. thé 
Collector (as Commissioner), Benares 
District; dated the. 17th. June 191], ° 
reversing that of the Assistant Collector, 
Banares District, in a case of ejectment. 

; JUDGMENT, . kan 

Barnie, S, M.~-(March 26th, 1912).—The 
facts of the case are beyond doubt. The 
land in question’ was ‘before settlement 
an old grove belonging to the present 
defendants. The trees were at settlement 
cut down and the land for some time was ` 
under cultivation, but trees haye been 
re-planted throughout the entire area in 
question and there are now on the ground 
(88 of an acre) 136 trees 12 to 15 
years old. It appears, however, that chari 
is still grown. To this [f attach no 
Importance as it is customary to grow 
chart in all baghs in which there 18 
sunlight enough to enable it to ripen. , ` 
The Court of first instance dismissed 
the suit on-the ‘ground that the area 
was baghand not land within the definition 
in section 4 (2) of the Tenancy Act. The 
Collector in hearing this appeal . trans- 
ferred by the Commissioner held; first, 
that in accordance with Ram Sundar Koiri 
v. Jogi Khatik -(1). grove land was subject 
to the ordinary jurisdiction of the 
Revenue Court in . regard to ejectment; ` 
second, that when a grove has ceased to 
be a grove and come under cultivation it 
has become ordinary agricultural -la -d, and 
if planted with -trees without. ‘consulting 
the zemindar, -would be’ in the samé 
position as other land so treated. He` 


_ held that it may be,presumed that.section 


34 applies and that the ‘landlord - - was 
entitled to bring a suit for -ejectment. 
In connection with the Collector’s-.decision 
one point may. be noted, The’ principle 
laid down in Ram Sundar v. Koiri Jog: Khatik 
(1) if no way conflicts with that laid down 
in Badri Prasad v. Bhim Sen (2), the 
principles accepted in which are still fully 
applicable. Ram Sundar Koiri vy. Jogi Khaitk 
(1) related to an ejectment from a 


(1: Selected Decision No. 1 of 1908. 
(2). Selected Decision No. 2 of 1892, 
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grove ‘of which the. plaintiff, not the de- 


fendant, was the,-owner. Apart from this 


the reasoning of the Collector might have 


_been accepted if the zemindar had taken action 
whilst the land was still unplanted. It 


has, however, invariably been assumed 
when a tenant's grove of some standing 
is found to exist, that the landlord's 


consent should be regarded as implied by 
his not’ having objected at an earlier 
stage. The present plaintiff has allowed 


the .defendants to go on planting and 
looking after their trees for 15 years. 
From this fact I assume that he has 


given at least his assent to the re-planting 
“of the grove. It is not impossible, though 
no enquiry was made on ‘this subject, 
that the tenant was entitled ‘to re-plant 
as such a ¢ustom-is not infrequently recorded 
in the wajib-ul-araiz. i , 
_ At any rate, in this ase we have a 
grove 12 to 15 years old with the trees 
~ fruiting. I would hold that the landlord’s 
‘consent to the planting of the grove may 
ba regarded as implied by .his neglect 
in not objecting at an earlier stage and 
that the ordinary custom as to a tenant’s 
right in grove as laid dowa in Badri Prasad 
v. Bhim Sen (2) is applicable. I would on 
these grounds allow the appeal and dismiss 
the suit for ejsctment with costs on 
respondent. 
_ Brows, J. M.—I fully agree with the 
principles laid down in Badri Prasad 
v. Bhim Sen (2). I also agree with my 
colleague in ‘holding that the landlord’s 
consent to the planting of the groves may 
be, regarded. as*‘implied in the present 
case. I, therefore, concur in his finding. 

The appeal will be allowed and. the 
suit.” dismissed with costs on - the 
respondent. 

Appeal allowed. 
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PRIVY COUNCIL. 
APPEAL FROM THE SUPREME COURT OF 
SASKATCHEWAN. 
December 21, 1915. 
Present: —Viscount Haldane, Lord Chancellor, 
fuord Parkerand Lord Sumner. 
STEED MAN—Derenpant— APPELLANT 


` ve "SUS 
DRINELE AND OTBERS— PLAINTIFFS— 


RESPONDENTS. 

Vendor and Purchaser—Agreement for sale of land— 
Part of purchase-money payable by instalments— 
Provision for forfeiture on default-—Default—Forfeiture 
—Penaliy—Suit for specific performance, maintain- 
ability of. 

An agreement for sale of certain land was executed 
and a portion of the purchase-money was paid and for 
the balance it was provided that it should be paid, 
with interest, by annual instalments on .a particular 
date in each year and that on any default the whole 
of the principal and interest secured by the agree- 
ment should at once become due and be payable, or 
ithe contract should be forfeited and determined, at 
the option of the vendor, and it was also provided 
that time was to be considered as of the .essence of 
the agreement. The first instalment was not paid. 
The vendor thereupon gave notice cancelling the 
agreement. The vendee thereafter tendered the 
amount but the vendor declined to receive it. The 
vendee sued claiming specific performance and, in the 
alternative, relief from the forfeiture: 

Held, that there was no justification for decrecing 
specific performance .aud that the stipulation for 
forfeiture was one for a penalty which the vendee 
[p. 325, cols. 1 & 2.] 

Courts of equity, which look at the substance as 
distinguished from the letter of agreements, no 
extensive ,jurisdiction which 
enables them to decree specifie performance in 
cases where justice requires it, even though literal 
‘terms of stipulation as to time have not been obser- 
ved. But they never exorcise this jurisdiction where 
the parties have expressly intimated in their agree- 
ment that it is not toapply, by providing that time 
is to be of the essence of their bargain. If, however, 
the parties, having originally so provided, have 
expressly or by implication waived the provision made, 
the jurisdiction will again attach. [p. 325, col. 1.] 


Appeal from a judgment of the Supreme 
Court of Saskatchewan (Haultain, ©. J., 
Johnstone, J., Lamont, .J., and Brown, J.), 
reversing -a judgment of Newlands, J., in 
favour of the appellant, the defendant below, 
dismissing an action in which the plaintiffs 


t 


claimed specific performance of an agreement. 


Messrs. W. Nesbitt, K. C., and A. M. Stewart 
(both of the Canadian Par): for the Ap- 
pellant. 

Sir Robert Finlay, K. O., and Mr. M. Muc- 
nughten, for the Respondents. 

JUDGMENT. 

“Viscount Haupane.—This “is an appeal 

from the Supremé Court of Saskatchewan 
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reversing the judgment of Mr. Justice New- 
lands, who had dismissed an action for speci- 
fic performance. The facts were shortly these: 
James Campbell White agreed by writing, 
dated December 9th, 1909, to sell 150 acres 
of land in the province to one Loveridge for 
16,000 dollars, of which 1,060 dollars were paid 
on signing the agreement, and the balance was 
payable inannual mstalments on December 
Ist in each year. Loveridge entered into the 
agreement on behalf of the respondent John 
©. Drinkle, who, along with one Hair, was 
the real purchaser, In January 1910 the 
interest of Hair under the agreement was 
acquired by the respondent W. R. Drinkle, 
and on January 24th, 1910, Loveridge 
assigned the agreement to the respondents. 
Just before this date White died intestate. 
On April18th, 1910, Lettersof Administration 
to his estate were granted to Steedman, the 
appellant, in the Province of Ontario, and on 
May 25th, 1911, the grant was re-sealed in 
the Province of Saskatchewan on July 22nd, 
1910; the appellant, as administrator, pur- 
ported to approve the assignment. 

The material provisions of the agreement, 
in addition to those already stated, were that 
the instalments of purchase-money and interest 
thereon were payable at Hamilton, in the 
Province of Ontario; that the purchaser 
would cultivate the land in manner specified, 
and would pay the instalments as they 
fell due on the days mentioned. It was 
further provided that on any default the 
whole of the prinsipal and interest secured 
by the agreement should at once become 
due and be payable; or the contract 
should be forfeited and determined, at the 
option of the vendor. On payment of the 
sums of money mentioned with interest, 


. the vendor was to convey to the purchaser, 


who was to have possession on the execution 
of the agreement, the purchaser holding the 
premises as tenant to the vendor at a yearly 
rent equivalent to and applicable in satisfac- 
tion of the instalments. 


Ib was further agreed that in case the 
purchaser should make default in any of the 
payments to be made vendor should 
be at liberty, without notice, to cancel the 
agreement and declare it void, and to retain 
any payments made on account of it as and 
by way of liquidated damages, and to retain 
all improvements made on the premises, or 
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else to proceed to another sale, any deficiency 
in price, with costs, charges, and expenses 
to be borne by the purchaser. In case the 
vendor thought fit to declare the contract 
void under these provisions, he might make a 
declaration by nabine to the purchaser, ad- 
dressed to a post office mentioned. It was also 
provided that time was to be considered as of 
the essence of the agreement. No assignment 
was to be valid unless approved by the vendor 
or his agent. : 

The first deferred instalment, falling due 
on December lst, 1910, was not paid. “The 
appellant thereupon, by his solicitors, gave 
notice cancelling the agreement. The res- 
pendent W. R. Drinkle thereupon, on Decem- 
ber 21st, tendered the amount due, but the 
appellant declined to receive it, and repeated 
this refusal, whereupon another and formal 
tender was made a few days later. 

The respondents then brought the action 
in which this appeal arises, claiming specific 
performance, and in the alternative 
relief from forfeiture under the terms of 
the agreement. Mr. Justice Newlands 
thought that the appellant waa entitled, 
under the terms of the agreement providing 
that time should be of its essence, to 
cancel it on the default which had been 
made. He was willing to relieve the 
respondents from forfeiture of the amount 
paid under the agreement. The respondents, 
however, did not accept this offer, and 
appealed. The Supreme Court held that 
the case was governed by the decision of 
this Board in Kilmer v. British Columbia 
Orchard Lands, Limited (1) in which it was 
held, on a somewhat similar agreemant, 
that the stipulation that payments already 
made of instalments might, on forfeiture, 
be retained, was really a stipulation fora 
penalty, and should be relieved against. 
In that case, under the circumstances, 
specific performance was also granted, 
notwithstanding a provision that time was 
to be of the essence. The Supreme Court 
followed what it believed to have been 
laid down by this Bourd, and decreed 
specific performance in addition to relief 
from forfeiture. 


(1) (1913) A. ©. 319; 82L.5.P.0.77;1C8 L. T, 


t 
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_As to the relief from forfeiture, their 
Lordships think that the Supreme Court 
were right in holding, for the reasons as- 


‘signed -in the former decision of this 
Board, that the’ stipulation in question 
was one for a penalty, against which 


relief should be given on proper terms. 
Bat as regards specific performance they 
are of opinion that the Supreme 
Court were wrong in reversing Mr. Justice 
Newlands’ judgment. Courts of Equity, 
which look at the substance’ as distinguished 
from the letter of agreements, no doubt 
exercise an extensive jurisdiction which 
enables them to decree specific. performance 
in cases where justice requires it, evan 
though literal terms of stipulations as to 
time have not been observed. But they 
never exercise this jurisdiction where the 
parties have expressly intimated in their 
agreement that it is not to apply, by 
providing that time is to be of the 
essence of their bargain. Jf, indeed, the 
parties, having originally so provided, 
have expressiy or by implication waived 
the provision made, the jurisdiction will 
again attach. 


In the case referred to this appears to 
have been what happened,’ for Kilmer v. 
British Columbia Orchard Lands, Limited (1) 
was an appeal in which the fact that 
the company had sold Jand for a price 
to be paid in instalments at specified 
dates, with a clause of forfeiture, in de- 
fault of punctual payments, both of all 
rights under the agreement and of all 
payments already made. Time was, asin the 
present case, declared to be of the essence 
of the agreement. Default in punctual pay- 
ment having occurred, the company claimed a 
declaration that the agreement was at an 
end, and for. their strict rights under its 
. terms. Kilmer, who was the purchaser, 
counterclaimed for, specific performance. 
This Board held that, as regards the 
company’s claim, the stipulation for forfeiture 
on which it was founded was in the 
natire of a penalty, against which relief 
ought to be granted on terms. 

So far the decision, which merely 
applied a well-known principle, is easy 
to follow, and in their Lordships’ opinion 
so far .it governs the present case. But 
the Board went on to decree specific 


. therefore, 


paid by them under the 
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performance. As time was declared to be 
of the essence of the agreement, this could 
only have been decreed if their Lordships 
were of opinion that the stipulation as to 
time had ceased to be applicable. On 
examining the facets which were before 
the Board, it appears that their Lordships 
proceeded on’the view that this was 
so. The date of the payment of the 
instalment which was not paid had been 
extended, so that the stipulation had not 
been insisted on by the company. The 
learned Counsel who argued the case for 
the purchaser contended, that, when the 
company had submitted to postpone the 
date of payment, they could not any 


‘longer insist that time was of the essence. 


Their Lordships appear to have adopted 
this view, and on that footing alone to 
have decreed specific performance as 
counterclaimed. 

In the present case there has been no 
such agreement to extend time, nor any- 
thing that amount to waiver of the right 
to treat time as of the essence. While, 
the Court below was, in the 
present case. right in holding that the 
appellant could not insist on forfeiture in 
accordance with the strict terms of the 
agreement, their Lordships are .cf opinion 
that there was no justification for decreeing 
specific performance. They think that the 


_respcndents should, eveu at this late stage, 


forfeiture of the sums 
agreement as 
proposed by the learned Judge who tried 
the case. For this purpose the respondents 
should have liberty to apply to the Court | 
of first instance. Tor vhe rest, the judgment 
of the -Court of Appeal should be reversed, 
and the claim for specific performance 
dismissed, the appellant to have his 
costs here and in the Courts below. Their 
Lordships will humbly advise His Majesty 
accordingly. 


be relieved from 


Appeal allowed. 


Solicitors for the Appellant: Messrs. Blake 
& Redden, 

Solicitors for the Respondents: Messrs. 
Stanley Evans § Co. 


396: 
PUNUGU SCUBBIAH V. NUKALAPATI RAMI REDDI. 


MADRAS HIGH COURT. 
Seconp Civin APPEAL No. 21] op 1914. 
January 12,1916. 
Present:—Mr. Justice Seshagiri Aiyar and 
Mr. Justice Kumaraswami Sastri. 
PUNUGU SUBBIAH—Derrennayt No. 2—-: 
APPELLANT f 
VETSUS 


NUKALAPATI RAMI REDDI—PLAINTIFES 


Nos. 2 To 6— RESPONDENTS. 

Transfer of Property Act (I¥ of 1882), s. 65 (c)— 
Mortgage—-Adverse possession against mortgagor from 
before mortgage, effect of—Hquity of redemption—Tres- 
passer, rights of—Duty of payment of publie charges 
cast upon morigagor, Uf runs with land— Trespasser, 
if bound to pay it—Sale for arrears of rerenue 
— Statutory duty, breach of—Trusts Aci “II of 1882), 
ss. 88 to 90, ` 

A trespasser in adverse possession of mortgaged 
property ‘from a date prior to the mortgage can 
also acquire title by prescription to the equity of 
redemption vested in the mortgagor. [p. 327, col. 2; 
p. 328, col. 1.] l 

Fyapuri v. Sonamma Boi Ammani, 31 Ind, Cas. 412; 
2 L. W. 1080; (1915) "M. W. N. 927; 18 M. L. T. 436; 
29 M. L; J. 645, distinguished. 

But such a person acquires title by prescription 
to such equity of redemption not from but against 
the true owner. |p. 328, col. 1.] : 

Nawab Sidhee Nuzur Ally Khan v. Rajah Ojoodhya- 
ram Khan, 10 M. I. ‘A. 540; 5 W. R. (P. C.) 83; : Suth. 
P C.J. 685; 2 Sar. P. O. J. 198; 19 EB. R. 1076, 

` followed. ; 

Renga Srinivasa Chari v. Gnanparakasa Mudaliar, 30° 
M. 67; 2 M. L. T. 36; Ramakrishnama Chetty v. Vuvvati 
Chengu Aiyar, 383 Ind. Cas, 321; 27 M. L. J. 494, 
referred to. 

The duty to pay public charges cast on a mort- 
gagor in possession by section 65 (c) of the Transfer 
of Property Act is merely in the nature of a personal 
a and not one running with the land. fp, 328, 
col. 2, 

Dewar v. Goodman, (1909) A. C. 72; 78 L. J. K. B. 
209; 100 L. T. 2; 25 T. L. R 137, In re Nisbet and Potts’ 
Contract, (1906) 1 Ch. 386; 75 L. J. Ch. 238; 54 W. R 
286; 94 L. 'T. 297; 22 T. L. R. 284, followed. 

‘Such, personal covenants will bind only assignees 
and transferces for value when named and those 
who step -in the shoes of the mortgagor, and not 
those who claim against him, suchas those claiming 
a title by prescription. - [p. 329, col. 1.] 

Tichborne v. ‘Weir, 67 L. T. 735; 4 R. 26; Brassington 
v. Llewellyn, 27 L. J. Exch. 297; 1 F. & F., 27, followed. 

Where, therefore, a person in adverse possession of 
mortgaged property failed to pay the Government 
revenue due thereon, and purchased it himself when 
such property was sold for arrears of public revenue: 

Heid, that the purchase was not fraudulent, as no 
fraud could be imputed to a person who was under 
no duty to pay such public charges and that the 
true owner was not always entitled to recover in 
a) cases where fraud had been practised in the 
acquisition of property by another. [p. 3:9, col. }; 
p. 828, col. 2.] 

~ A-trust cannot be implied in favour of the true. 
owner under sections 89 to £0 of the Trusts Act when 
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the person in adverse possession is under “no duty to 
speak” towards him. |p. 329, cols. 1 & 2.] 


_ Second appeal against the - decree (on` 
remand) of the District Court of Nellore, 


dated 19th November 1913,in Appeal Suit, 
No. 170 of 1911, preferred against that 
of the Court of: the District Munsif, 
of Kavali, in Original Suit No. 450 of 1910. 

Mr. A. Krishnaswami Atyar (with him Mr.. 
A. N. Sitaram Sastri), for the Appellant. 

Mr. T. R Ramachandra Atyar, for Respond- 
ent No. 2. 

Mr. P. Nagabhushanan, for Respondents 
Nos. Land 3 to 6. 


This second appeal coming on for hearing‘ 
on the lOth and the 15th March -1815 the 
Court delivered the following 

JUDGMENT.—Mr. Krishnaswami Aiyar 
argues that no cause of action is disclosed’ 
in the plaint. This case has been before. 
the Courts during the last six years and 
yet this point was not raised hitherto; 
on tkat account we examined the pleadings- 
carefully ; it appears to us that prima facte 
the contention of the appellant is well founded 
This appeal relates only to items 672A and. 
674B. The facts stated in the plaint are,” 
that the plaintiff obtained a mortgage in 
respect of these items and other properties 
from certain persons who may be described 
as the Vavilla people. He -brought a suit 
(Original Suit No. 108 of 1806) against 
the mortgagors. The right of the Vavilla 
people to mortgage the property was disputed 
by the 12th defendant, who claimed title. 
from certain persons who may be called 
the Sarasvati people. The 12th defendant 
conveyed his rights to one Nalluri Samiah. 
Nallurt Samiah was madethe lyth defend- 
ant. Issues 14 and 15 raised the question 
as to whether the property belonged to the 
Vavilla or the Sarasvati people. The judg- 
ment of the Munsif is not very clear on 
this point. In effect he seems to have found 
in favour of the Vavilla people; he gave 
a decree to the plaintiff. This was con- 
firmed on appeal by the District Judge. 


While a second appeal to the High Court >` 


was pending. the revenue payable to Govern- 
ment on the property fell into arrears; 
and the 2nd defendant in this suit purchased 
the property at the revenue auction. The 
plaintif -now seeks to recover the property. 
His contention is that the 2nd defendant 
is a benamidar for Nalluri- Samiah, the 


- 
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19th defendant in the- first suit, and that, 
as it was the duty of the said Samiah to 
have paid the arrears, he must be deemed 
to have committed a fraud in allowing the 
. property to be sold and in purchasing it 
in the name of the 2nd defendant for his 
own benefit. In effect the contention is 
that the 2nd defendant is a trustee for 
the plaintiff. It was contended by Mr. 
Krisnhnasami Aiyar that there is no legal 
evidence on which the finding as to the 
2nd defendant being a name-lender to 
Samiah can be sustained.. The Munsif 
refers to oral evidence’ relating to pos- 
session’ and to other circumstances in 
‘support of his finding: the lower Appellate 
Court has confirmed that finding: we are 
unable to say that there is no legal evidence 
to support it. But granting that the 2nd 
‘defendant is a benamidar for Nalluri Samiah, 
it has to be pròved that Samiah was under 
any legal- obligation to pay the arrears of 
revenue due upon lands. Prima facie, as we 
said before, the finding of the District 
Munsif in the mortgage suit negatives any 
subsisting right in the Sarasvati people from 
. whom. Samiah derived title at the time of 
the revenue sale. But .as the ‘point has 
been raised ‘for'the first time in this Court 
we think it safe to call for a finding on the 
question, 


“‘orhether at the -time of the purchase 
by the 2nd defendant at the revenue sale, 
the 19th defendant or the Sarasvati people, 
from whom he claimed, bad such a subsisting 
interest in the property as made it obligatcry 
on them to pay the revenue for non-payment 
of which the property was sold ?” This 
question does not refer to the initial liability 
to pay the revenue by virtue of the patta 
standing in the name of any of the parties, 
but to the questio: whether as between 
the plaintiff, the Vavilla people and the 
Sarasvati people inter se, who was bound to 
‘protect the property from the revenue sale. 

‘Both parties may adduce fresh evidence. 
The finding. should be submitted within two 
months and seven days will be allowed for 
filing objections. 


In compliance with the order contained 
in the above judgment the District Judge 
of Nellore ‘submitted the following 


- 
` 


i 
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How the- Sarasvati people originally 
came by the land seems to me still doubtful; 
but- it is perfectly clear that they were 
in -possession and from them Bandepalli 
Venkatachelam got the land and from him 
Nallurit Samiah. It may be taken they were 
trespassers. i 

My finding on the issue sent down to 
me-is that at the time of the purchase by the 
2nd defendant at the revenue sale, the 19th 
defendant or the Sarasvati people had no such 
subsisting interest in the property as made 
it obligatory on them to pay tbe revenue for 
non-payment of which the property was sold. 

This second appeal ceming on for final 
hearing on the 16th December 1915, after 
the return of the finding of the lower 
Appellate Court upon the issues referred 
by this Court for trial,and having stood 
over for consideration till this day, the 
Court delivered the following 

JUDGMENT.—The facts of the case have 
been fully stated in our order of remand. 


- The finding in effect is that when the land 


was sold for. arrears of revenue, the 19th 
defendant, who claimed to hold under the 
Sarasvati people, was in possession. The 
District Judge further finds that the Sarasvati 
people and those who derived title through 
them were trespassers. It is clear from tke 
documents to which Mr. Ramachandra Aiyar 
has drawn our attention that the possession 
of the Sarasvati people commenced in or 
about 1882. Consequently atthe time of 
the revenue sale in 1906, the 19th defend- 


-ant had acquired title to the property by 


prescription. This title could not affect the 
right of the plaintiff who obtained his 
mortgage from the true owners, the Vavilla 
people, in 1884. As was pointed out in the 
recent Full Bench decisien of this Court in 
Viyapurt v. Sonamma Bot Ammani (1), 
a person holding a simple mortgage is’ not 
deprived of his right to bring the mortgaged 
property to sale because as against the 
mortgagor a trespasser has been in possession 


over the statutory period. The point was 


not considered inthe Full Bench ruling 
whether the trespasser is not entitled to 
stand in the shoes of the mortgagor, although 
the rights of the mortgagee remain unaffect- 
ed. Weare of opinion that the trespasser 


(1) 81 Ind. Caos. 412; 29 M, L. J. 645; 2 L. W. re 
~ (1915) M. W.N. 927; 18M, L. T. 256. 
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acquired by prescription the rights of the 
mortgagor, The 19th defendant, by tacking 
on the possession of the Sarasvati people, 
‘acquired by adverse. possession the equity 
of redemption in the property mortgaged to 
the plaintiff. The limited right in that equity 
which the mortgagor possessed, passed to the 
trespasser. On these facts, Mr. Ramachandra 
Aiyar contended that tlie conduct of the 
19th defendant, in allowing the property to 
be sold for arrears of revenue and purchasing 
it inthe name of the 2nd defendant, was 
fraudulent and that the plaintiff was entitled 
to recover it. Nawab Sidhee Nuzur Ally 
Khan v. Rajah Ojoodhyaram Khan (2) was 
relied on for this position. The argument 
of the learned Vakil presupposes that the 
19th defendant was under a duty to pay the 
public charges under section 65, clause (e). 
The first question, therefore, is whether the 
duty cast on the mortgagor passes to the 
acquirer of the equity of redemption by 
prescription. The point is not free from 
difficulty and is not covered by authority 
in this country. Mr. Krishnaswami Aiyer 
quoted Renga Srinivasa Chari v, Guanaprakasa 
Mudaliar (3). lt was held in that case 
that even a purchaser of the equity of 
redemption will not be affected by the equities 
created in favour of the mortgagee. Sadasiva 
Aiyar and Napier, JJ., in Ramakrishnama 
Chetty v. Vurvatt Chengu Aiyar (4) on the 
other hand point out that a provision 
ina Statute which imposes a liability on a 
person binds his legal representatives and 
assigns also. 

The authorities in England (see the cases 
cited in Smith’s Leading Cases, pages 
75 to 77) lay down that unless the as- 
signee is named, in most cases, the covenant 
will not affect him. If we had to decide 
whether an assignee for value is affected by 
the covenant mentioned in section 65, clause 
(c), we would have referred the matter to a 
Full Bench. But the case of a person acquir- 
ing title not from but against the owner stands 
on & different footing. 


The covenant created by the clause is in 
the nature of a personal covenant. Where a 
benefit is secured or a duty is cast on a 
person. althongh it be by virtue of being in 

(2) 10 M. T. A. 540; 5 W., R. (P. C ) 93; 1 Suth. P 
C. T. 635; ? Sar. P. C. J. 198%; 19 E. R. 1076. 

(2) 20 M. 67; 2M. T, T. 36. 
(4) 33 Ind. Cae. 321; 27 M. L. J. 494. 
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possession of real property, the covenant is 
said to be personal. Shepp. Touchstone 
161. In Dewar v. Goodman (5), the House 
of Lords laid down that “a covenant to do 
an act not in respect of the demised premises 
but which will protect from forfeiture the 
estate of the lessee in the demised premises, 
is not a covenant which runs with the 
land.” Lord Loveburn points out that such 
a covenant “does not touch and concern the 
estate” simply because the estate may come 
tnan end, if the covenant is breken. By 
parity of reasoning the duty cast on the 
mortgagor to pay the taxes, although its 
non-payment may result in the estate being 
sold for arrears of revenue, is not a covenant 
which touches or concerns the property and 
as such runs with the land. It is a personal 
covenant affecting the person in possession 
under the contract. 


The decision Jn re Nisbet and Potts’ 
Oontract (6) at first sight lends colour'to 
the suggestion that a person coming into 
possession by virtue of prescription is bound 
by similar covenants. That wasa case of a 
negative covenant. The Court of Appeal 
considered that such a covenant was in the 
nature of a negative easement and that 
consequently ‘it affected squatters on the 
land whether they acquired title to it or not. 
Collins, M. R.. says, “It was admitted that 
a squatter could not take land freed from an 
affirmative legal easement; and I understand 
it to be admitted also that if the right arising 
out of the restrictive covenant entered iuto 
by the former owner of the land was such 
as Sir George Jessel, M. R., considered it, 
namely, analogous toa negative easement, 
then the squatter would take the land subject 
to the paramount right created by the 
obligation imposed by the covenant which 
adhered to the land, and the burden of that 
covenant would pass to those persons who 
might become assignees of the land or might 
acquire in any way a title to the laud.” This 
decision is no authority for holding that a 
person holding property adversely is bound 
by all the obligations which rested upon 
the owner in respect of the property. On 


(4) Sees C. 72; 78 L. J. K. B. 209; 100 L. T. 2 


25 T. L, R. 
(6) (i908) A Oh. 386; 75 L. J. Ch. 2385; 64 W. R 


286; 94 L. T, 267; 22 T. L. R. 234, 
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the other hand, it was pointed out by Lord . 


Esher in Tichb.rne v, Weir (7) that the title 
of the true owner is not transferred to the 
adverse owner. “The Statute doesnot convey 
but- destroys the right.” Bowen, L. d., 
quoting Dart’s Vendors and Purchasers, was 
of opinion that the acquirer can in no sense 
be said to stand in the shoes of the original 
owner.’ The point decided in the case was 
that a covenant to repair did not bind the 
“person who acquired title by prescription. 
Brassington v, Ilew-llyn (b) is to the same 
effect. See also Banning on Limitation, page 
84, It is true that the Jecisions above quoted 
were given with reference to ledses. We see 
no reason why the same principle should 
not apply to mortgages. We must, therefore, 
hold that the 19th defendant by virtue of 
having ‘acquired the equity of redemption 
in the mortgaged property was not undera 
duty to pay the taxes under section 65, 
clause (c), of the Transfer of Property Act. 

Mr. Ramachandra Aiyar’s last contention 
was that apart from the statutory duty, any 
_person who acquires property by fraud must 
restore it to the trne owner; and he relied 
“on Nawab Sidhee, Nuzur Ally Khan v.’ Rajah 
Ojooahyaram Khan (2) for this extreme 
position, 

It may now be taken as settled that if 
there is a fiduciary relationship between the 
‘parties and one of them has committed a 
breach of duty, the person injured can 

| compel the person benefited by the breach 
to restorethe property he han acquired. That 
is really what was laid down in Nawab Sidhee 
Nuzur Ally Khan v. Rajah Ojoothyaram han 
(2). We do not agree with Mr. Ramachandra 
\Aiyar that this judgment is authority for 
the proposition that if anybody acquires 
property by fraud, whether there isa fiduciary 
‘relationship between the parties or not, the 
true owner can recover possession. Sections 
- 88 to 90 of the Trusts Act show that the 
-~ duty of restitution is cast only on persons 
“occupying eithera bduciary position or who 
have a joint interest with the person defraud- 
ed. There is no authority for the broad 
proposition that no title can be acquired, 
if fraud has been used inits acquisition. We 
‘think the right to claim the benefit of a 


(7) €7 L.T. 785; 4 R. 26. 
(8) 27 La J. Dx: 297; 1 F, & Fs 27. 
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fraudulent advantage should be restricted to 
persons who are “under a duty to speak” 
or under some relationship as above indirat- 
ed. 

We must, therefore, bold that the plaintiff 
is not entitled to recover possession from 
the 2nd defendant. 

We mustallow the appeal, reverse the 
decrees of the Courts below and dismiss the 
suit with costs cf the znd defendant in this 
Court. Parties will bear their own costs in 
the Courts below. 

Suit dism7ssed; 
Appeul allowed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decken No, 
oF 1913 
‘May 26, 1915. 
Present:— Sir Lawrence Jenkins, Kt., Chief 
Justice, and Mr. Justice N. R. Chatterjea. 
MANI MOHAN MANDAL— PLAINTI:EF 
APPELLANT 
- BeETSUS 
RAMTARAN MANDAL—Derenpanr— 
RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 107, sub- 
s. l cl (bi, O. KLI, r. 23— Remand— Lower Appellate 
Court, pouer of, concerning reversal and remand— 
Statute, construction of. 
The body of the Code of Civil Procedure, expressed 
as it is in more general-terms, has to be read in 
conjunction with the more particular PADYA of 


the rules [p 33, col 1.] 

In the case of o ‘lower Appellate Court, the general 
rule, except under special conditione, is that its power 
of reversal and remand is limited to the position 
described in rule 23, € rder XLI, of tho Code of Civil 


Procedure. [p. 350, col, IA 
Appral against the decree of the Addi- 


tional Distmct Jodge, 24-Parganas, dated 
February 12th, 19 3, reversing that of the 
Munsif, Alipur, dated February 22nd, . 912. 
Babu Bipin Bihari Ghose (Junior), for the 
£ ppellant. | 
Babu Shib Chandra Palit, for the Respond- 


ent, 


j 424 


JUDGMENT. 


JENKINS, C. J.—This is an appeal from 
a decision by the lower Appellate Court. 
For that decision there can be no 
justification unless it can be brought 
within the terms of rule 23 of Order 
XLI. But that olearly cannot be done, 
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“for ie Court of first 
dispose of the’ case on a preliminary 
point but on the merits after” discussing 
the whole of the evidence that the parties; 
without any restriction, placed before it. 

It has been suggested before us that 
rule 23 is not exhaustive, and for that 
purpose we ‘have been referred to section 
107, ‘sub-section (1), clause (b), of the 
Code where, no doubt, it is said in 
‘general terms that an Appellate Court 
shall have power to remand a case. But 
this argument overlooks the opening words 
of the section, which provide that subject 
to such conditions*and limitations ‘ag may 
be prescribed a Court shall have that 
power. If we turn to the definition 
clause we find that “prescribed” means 
prescribed by rules, and “rules” means 
rules and forms contained in the First 
Schedule or made under section 122 or 
section 125. These rules provide that in 
the case of a lower Appellate Court the 
power of reversal and remand is limited 
to the position described in rule 23, Order 


instance did not 


XLI. And this is the general rule except 
under special conditions which. have no 
application in the circumstances of this 
case, 4 


point out what is obvions 
on a perusal of the Code as a whole 
that the Code consists (¢) of that which 
is termed “the body of the Code” and 
(77) of the rules. 


The body of the Code is fundamental 
-and is- unalterable except by the Legislature; 
the rules are ccncerned with details and 
machinery ard can “be more readily altered. 
Thus it will- be found that the body of the 
Code creates jurisdiction while the rules 
indicate the mode in which it is to be 
exercised. It follows that the body of 
the Code is expressed in, more general 
terms, but it has to be read in conjunction 
with othe more particular provisions of the 
rules. > ; 

In this case it appears to us that the 
learned Judge clearly: had no.authority to 
reverse and remand. -We must, therefore, 
set: aside -his decision and direct that the 
case be restored to his:file and that he 
should proceed-with the hearing of the 
appeal according ‘to Jaw. When it comes 
before him, -it-avill be open’ to him. to. 


I may here 
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exercise all. the powers that are vested. 


in a Court of Appeal and in particular 


those mentioned in sub-section (2) of. 
section 107 of the Code. What powers. 
he should exercise in the particular 


circumstances of this case, it would not, 
be right for us to indicate. But all we 
now do is to direct a re-hearing of the 
case by the lower Appellate Court. 


Costs will abide the result. 
N. R. CHATTERJEA, J.—I coucur, 


Appeal allowed; Case remanded. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
“ Revenue Perrrion No. 10 or 1911-12 op .- 
Maesanr DISTRICT. < 


July 9, .913. A é 
Present: ~ Mr. Baillie, S. M, and i 
. Mr. Tweedy, J. M. : 
HARBANS —PLAINUFFE APPELLANT 
versus 
K. BISHAMBHAR SIN GH—Darevpane—. 
RESPONDENT. 


Agra Rent Act (XIV of 1886), s. 9—8uccession - 
Daughter's son, right of - Co-sharing, if necessary under 
old Act — Reversion, right of, vested in daughter's son, 
af divested by operation of Agra Tenancy “Act—Agra 
Tenancy Act (II of 1901), 4. 22. ~ 

A daughter’s son is not a collateral and, therefore, 
under the old Rent Act, it was not necessary for 
him to share in cultiv ation with his maternal grand- 
father to.inherit the holding. [p 381, col. 1.] 

Where, therefore, one P died w hile tho Rent Act 


wasin force and was succecded by his widow who”? 


died after the new Tenancy Act had come into 


force: ~ 


Held, that the right of reversion vested in the - 


daughter’ s son when P died and that right’ could not 
be aifected by the amendment in the law intro- 


- duced by the Tenancy Act and that, therefore, the 


daughter’s son would inherit the holding after the 
death of the widow, even though he might not have 


shared in cultivation’ with his maternal grand- ” 


father. [p. 331, col. 1.] 


Babu Banshidhar v. Musammat Rajwantia, Selected 
Decision No. 3 of 1907, overruled. 


Third appeal from the--order of the 
Commissioner, Meerut Division, dated the 
19th August 1912, reversing that of the 
Collector, Meerut District, in a case -of 
correction of jamabandi, ... ERN: 


~ 
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`- Batuus, S. Meu 7th, 1918,)—-A ques- 
tion of law of some interest is involved in this 
ease, Up till 1303 Fusil, one Padam Singh 
was the occupancy tenant of this land. He 
died in that year, the Rent Act being then 
in force, and was succeeded by his widow, 
Musammat Lali. Lali died two years ago and 
succession is claimed by her daughter’s 
son. The lower Courts held that the daugh- 
ter’s son could succeed only if it were 
shown that he co-shared with Padam Singh 
in his cultivation. The Assistant Collector 
and the -Collector held that the appellant, 
‘the daughter's son, constructively shared in 
cultivation with Padam Singh, his father, 
Padam Singh’s son-in-law being at the time 
of Padam Singh’s death joint in cultivation 


with Padam Singh. The Commissioner held- 
that the sharing in cultivation contemplated ` 


by the Tenancy Act must be areal and a 
personal one and this view of the law is 
warranted | by the-rulings on the subject. 
As a consequence the Commissioner found 
that the appellant was not entitled to succeed 
to the holding or to be recorded as an 
occupancy tenant. It appears to me, how- 
ever, that a very important question of law 
“was entirely overlooked by the Commissioner, 
‘When Padam Singh died his daughter or 
his daughter’s.son would, had there . been 
no widow, have gawea ed whether they 
co-shared in .cultivation or not. They were 
not collaterals and the restriction as to 
co-sharing in cultivation .applied to collaterals 
only. Under Hindu Law the daughter or 
daughter’s son would have taken the holding 
had there been “no widow. It seems to. me 
that if must be held that the right of 
reversion vested in appellant or his mother 
(still alive) -when Padam Singh died and. 
that this right, having once vested-in them, 
is not affected by the amendment in the 
law introduced by the Tenancy Act. Section 
2 of the Tenancy Act. preserves all rights 
acquired under the enactment thereby repealed 
and in this case an indefeasible right of 
succession had accrued ‘under the Rent Act 
and, therefore, continues under the Tenancy 
Act, This view is in accordance with the 
principles accepted: by: the Allahabad High 
Ccurt in Dulart‘v. Mulchand: (1); in which. it 
(1) 5 Ind. Cas, 364;. TA. L. d. ££8; 82.4, 814, 


pi 
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was held that the rights of a reversioner 
vested in that reversioner on death of the 


- original tenant and that the existence of 


such vested rights had the effect of depriving 
the natural and lineal heirs of the person 
who took a life-interest of a right to suc- 
cession. In my opinion, the right of suc- 


‘cession having vested in the appellant or 


his mother, (it is immaterial which) ‘before 
the Tenancy Act came in force, they are 
now entitled to succeed to the holding. 
This view is contrary to that taken in. Babu 
Banshidhar v. Musammat Rajwantia (2) in 
which I at the time concurred. This judgment. 
appears to me mistaker in holding that the 
occupancy tenant. 
succeeded toa complete right of occupancy” 
and that the daughter’s claim was to 
succeed to the mother. The mother took 
a jife-interest and thereby deferred the 
daughter’s succession to her father. - 

I would allow this appeal and ` restore 
the order of the Collector with costs on 
respondent, overruling Babu Banshidhar v: 
Musammat Rajwantia (2). 

Tweeoy, J. M\—I entirely agree. 

Appeal allowed. 
(2) Selected Decision No. 3 of 1907. " 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 295 
or 1912. 
May 12, 1915. 
Preah: :-—Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Roe. 
RAI MOHAN DE— DREENDANT—— 
APPELLANT 
CETSUS 


MATI LAL SAHA PODDAR- PLAINTIF — 


RESPONDENT. 

Tendo d and tenani— Forfeiture of tenancy-~ Waiver 
by receipt of rent—Wairer by distress- Receirt granted 
for rent paid, description in, whether can be con- 
strued ag admission of tenancy on day of pay- 
ment—Transfer of Property Act (IV of 3882), s. 114, 
exercise of discretion under. 

A receipt of rent is an admission that the lease 
was subsisting at.the time when that rent became 
[p. 388, col. 1) 


Waiver of a forfeiture by receipt of rent only 
applies to rent accruing subsequent to the forfeiture, 
and, therefore, an acceptance of rent which accrued 
due before the forfeiture does not operate as g 
waiver of the-forfeiture. “[p. 333,.col. 1]. 
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Arnsty v. Woodward, (1827) 6B. & C 519;9D. & B 
536; 5 L. J. (0. s.) K. B. 199; 108 E. R. 542, followed. 

Dee d. Griffith v. Pirtchard, (1833) b B. & Ad. 765; 
2 N. & M. 480;381.3 K. B. 11; 10 E. R. ¥78; 89 R. R. 
628; Doe d. Gatehouse v. Rees, (1838) 4 Bing. N. c.) 
384: 6 Scott. 6; } Am. 159; 7 L.J.C P 184; 132 
E. R. €35; Price v Worwood, 1869) 4H. &N 612; 
lis R. R. 584; °8 L. J. Ex. 82%; » Jur. (x. s.) 472; 7 
W. R. 506: Pellatt v. Boosey, (1862: 31 L. J C.P. 
251; 5 Jur 1107; Miles v. Tobin, (1867) 17 L. T 4-?; 
16 W. R. 465; Griffin v. Tomkins, (1880, 42 L. T. 
359; 44 J. P. 457; Bowser v. Colby, (1841) 1 Hare 
109; '1 L. J, Ch. 82; 5 Jur. 110-; 66 E. k. 969; Wal- 
rond v. Hawkins, ©1875) 10 C. P. 842 at p AR: 44 L. 
J. ©. P. 116; 32 L T. 119; 28 W R. 390; Clifford v, 
Reilly, (1870) 4 Ir Com L. R. 215; Dendy v. Nicholl, 
(1858) 40. B. ex.s. >78; 27 L. J, C. P. 220; 6 W. R. 
502; 140 E. R. 1180; 1 4R R. 773; Ward v. Day, 
(1863) 4 B. & S. 2°37; 136 R. R. 562; 122 E. R. 456; 
33 L.J. Q.B 3; O Jur. {xN s.) 173; 11 W.R. 948: Ward 
v. Day, 18 4) 5 B. & 8.359; 86 R. R. 598; 33 L. J. 
Q. B. 254: 10L T. £78; 12 W R.82t; 122 E. R. 566; 
Gre n's case, (1452) Cro, EL 3,78 E. R. 269, followed. 

Dulli Chand v. Meher Chand, 8 W. R. 188; Duli 
Chand v. Meher Chand, 3 Bar. P. 0, J. 215; 12 B. L. 
R. 439 (P. © ), distinguished, 

Quere.—Whether in view of the provisions of 
section 112 of the Transfer of Property Act, waiver 
by distress in this country stands on a different 
footing from waiver by receipt of rent? [p. 838, col. 


Where after a forfeiture had been incurred, tho 
landlord received rent frcm the defendant which 
accrued due before the forfeiture and granted a 
receipt describing him as a tenant: 

Held, thatthe landlord must be taken to have 
described the defendant as his tenant in respect of 
the period for which the rent was paid, and such 
description could not be taken as an admission of 
the subsistence of the tenancy on tho date on 
which the payment was made. E 334, col. 1.) 

Under the circumstances of tho case, the High 
Court 2efused to relieve the tenant against forfeiture 
by exercising its discretion nnder the provisions of 
section 114 of the Transfer of Property Act. jp. 184, 
col 2.) 

Appeal against the decree of the District 
Judge, Dacca, dated the Sth April 1912, 
affrmi:rg that of the Submdirate Judge of 
Dacca, dated the 27th April 1907. 


Babu Upendra Lal Roy, for the Appellant, 


Babus Birendra Kumar Dey and Gopal 
Chandra Das, for the Respondent. 


JUDGMENT. 


MOOKERJEEH, J.—This is an appeal by the 
defendant in an action in ejectment. On the 
16th January 1904, ihe defendant took a 
lease of hcmestead land from the plaintiff, at 
a rent of Rs. 35 per month, for a term of 10 
years. The lease provided that the rent for 
each month would be paid on the Jast day of 
the previous month, and f default was made 


INDIAN OASES, 


(1916 


in respect of rent for three successive months 
the tenancy would be forfeited. It is not dis- 
puted that the rent payable onthe 13th April, 
14th May, 14th June and [6th July 1906 
was not duly paid. Onthe 19th July 1906, 
the defendant paid Rs. 70 as the rent of the 
two instalments due onthe 13th April and 
14th May and ton. a receipt therefor. Default 
was thereafter made in respect of the rent 
due on the 16th Angust 1906. The result 
was that this suit was instituted on the 3lst 
August 1906 for ejectment of the defendant, 
on -the ground that the tenancy had heen 
forfeited by reason of dafault in payment of 
the three surcessive instalments of rent due 
respectively on the 14th June, 16th July and ` 
16th August 906. The defendant pleaded 
that acceptance of rent on the 19th July 
1906 operated as a waiver of the then exist- 
ing forfeiture, and that consequently the 
suit is premature. This contention has been 
negatived by the Courts below and the suit 
has been decreed. On the present appeal, 
the view unsuceessfully urged in the Courts 
below has been reiterated by the defendant. 
In our opinion, there is no foundation for 
the contention that the suit is premature. 

Section 112 of the Transfer of Property 
Act, which is applicable to this case, provides 
that a forfeiture under clause (g) of section 
lll is waived by acceptance of rent which 
has become due since the forfeiture or by 
distress for such rent or by any other 
act on the part of the lessor showing 
an intention to treat the lease as subsist 
ing, provided that the Jessor is aware that 
the forfeiture has been incurred and provided 
also that where rent is accepted after the in- 
stitution of a suit to eject the lessee on the 
ground of forfeiture, such acceptance is not 
a waiver. This provision is of no assistance 
to the defendant, because the rent accepted 
by the plaintiff had become due, not since 
but before forfeiture. 


The appellant has urged that the legal 
effect of the acceptance of rent on the 19th 
July 1906 was to condone the dafault which 
had happened prior to that date. There are 
two obvious answers to this ingenious argu- 
ment, 

In the first place, as pointed out by Lord 
Tenterden, C. J., in donsby v. Wooduard (1), 


(1) (1827) 6 B. &C. 519: 9 D. & R. E36; 5 LJ. 
(0. s.) K. B. 199; 108 E. R. 542, 


‘Vol. XXXIII) 
RAJ MOHAN DE @. MATI LAL SAHA. 


a receipt of: rent is an admission that the 
‘lease was ‘subsisting at the time when that 
rent became due. This accords with the 
principle recognised by Lord Mansfield, C: J., 
in the earlier decision in Gaodiight d Walter 
v. Davids (2), where it was ruled that an ac- 
ceptance of rent to operate asa waiver of 
forfeiture must be in respect of rent which had 
accrued since the breach of the covenant which 
resulted in the forfeiture. The doctrine was 
applied subsequently in the cases of Doe d. 
Nrifithv. Pritchard (3), Doe d. Gatehou- ev. Rees 
(4), Price v. Worwvod (5), Pellait v. Bonsey 
(6), Miles v. Tobin (7), Griffin v. Tomkins (8), 
Bowser.v. Colby 9), Walrond v Hawkins 10), 
Clifford v. Reilly (11 )and Dendy v. Nreholl(12). 
‘The principle is emphasised in the case of 
Ward v. Day (13), affirmed in appeal: in 
Ward y. Day (14) where attention was drawn 
to the distinction in princtp!e between waiver 
by. distress and waiver by receipt of rent. 
- Waiver by receipt of rent only applies to rent 
accruing subsequent to the forfeiture, there is 
no ipecnsistency in a man who. has given 
notice’ to determine thé tenancy receiving 
rent due before the supposed determination 
of it, and consequently there is no waiver 
by receiving that rent, as was expressly 
determined in Green’s case (15). Waiver 
by distress, on the other hand, depends upon 
a different principle, namely, that at common 
law distress for rent can only be made 
during : the existence of the tenancy. Whe- 
ther in view of the provisions of’ section 


(2) (1778) 2 Cowper 803; 98 E. R. 1371. 

(8) (1888) 5 B. & Ad. 765; 2 N. & M. 489;3 L. J. 
K. B. 11; 110 E. R. 973: 39 R. R. £28. 
- (4) (1828) 4 Bing (N. c.) 384; 6 Scott. 161; 1 Arn, 
159; 7 L J.C. P. 184; 1832 E. R. #35. 

(5) (1859) 4 H. & N. bls; 1 8, R. R. 581; 28 L. 
J. Ex. 329; 5 Jar, (x. 8.) 472; 7 W. R. 506. 

(6) +1862) 3: L. J G. P. 281; 8 Jur. (N. s.) 1107. k 

(7) (1067) 17 L. T. 432: 16 W. R 465. 

(8) (1880) 42 L. T. 359; 44 J. P, 457 

(9) (841) 1] Hare. 109; 11 L.J. Ch. 182; 6 Jur. 
1106; 66 E. R. 969. - 
(10) (1875) 10 C. P. 842 at p. 850; 44 L. J. O. P. 
116; 32 L. T. 119; 23 W. R. ?80. 

(11) (1870, 4.lr Com. 1. R. 2'8. 

(12) (1858) 4 C. B. x.s.’ 8%; 27 L. J: C. P. 220; 6 
W. R. ŁO ; 140 E. R. 11 0; H14 R. R, 773. 

(73) (1763) 4 B. & S. 3.7; 186 R. R. 582; 122 E. R. 
4£6; 33 L.J Q B.3: 010 Jur. (N. s.) 173; 11 W. R. 949, 

( 4) (1/8 4)5 B. & 5. 39, 146 R, R. 598; 33 L. 
J. Q. B. 254; 10 L. 3 678; 12 W. R. 529; 1.2 E, R. 65. 

(15) (1682) trò. El. 3; 75 E. R. 269, 


“J. in Arnsby vV. 
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112 of the Transfer af Property Act, waiver 
by distress in this country stands on a diffe- 
rent footing from waiver by receipt of rent 
need not be considered for qur present pur- 
pose. But it is plain that in so far as 
waiver by receipt of rent is concerned, it 
applies only fo rent accruing subsequent to 
the forfeiture. 

If this principle is applied to the case 
before us, what is the position of the de- 


fendant? Default in payment of rent on 


the 13th April and 14th May 1906 did not 
affect his position asa tenant. The subse- 
quent default on the 14th July 1906 operated 
as forfeiture of the tenanéy, and he was liable 
to be ejected by the landlord with effect 
from the day fcllowing, the non-payment of 
renton the 16th July 1906 could not make 
the position of the defendant worse; in fact, 
if the tenancy be deemed to have been for- 
feited on the 14th Jone, no further rent 
would be payable by him. What, then, was 
the effect when on the 19th July 1906, 
the landlord accepted rent due on account 
of the instalments of the 13th April and 
l4th May? Can it be maintained that he 
thereby took up a position inconsistent 
with that adopted by him for the purposes 
of this suit? Acceptance of rent on acconnt 
of these two iustalments implied, on the 
principle explained by Lord Tenterden, C. 
Woodward (1), that the 
defendant was his tenant on the dates on 
which the rent had acerued, that is, on 
the 13th April and 14th May 1906, The 
defendant was, in fact and in law, tenaut 
of the plaintiff on those dates, It is plain, 
therefore, that from this point of view there 
was no waiver of forfeiture by the acceptance 
of rent, 

In the second place, ie inference that 
there was no waiver of forfeiture by accept- 
ance of rent, is strengthened when we 
remember that the default, whieh operated 
as forfeiture for the purposesof the present 
suit, did not take place till the L6th August 
3906. Is was only after default had been 


made on the date last mentioned that the 


plaintiff was in this position of advantage 
that he had, as against the defendaut, three 
successive defaults, made on the L4th June, 
16th July and 16th Aùgust 1900 ‘These 
successive defaults entitled the plaintiif to 
treat the tenancy as forfeited and to iustisate 
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a suit for ejectment of:the defendant as hè 
did on the 3lst August 1906. But reference 
has been 'made to the decision of this Court 
in Dulli. Chand v. Meher Chand (16), which 
was . affirmed on appeal to the Judicial 
Committee, Duli Chand y. Meher Chand (17), 
to show that the view we take is not 
consistent with thit adopted therein. The 
question raised before us did not, however, 
arise for consideration before the Judicial 
Committee: In that case; there. had been 
a défault in paymént of rent of six successive 
instalments. This led to forfeiture which 
was waivéd, Subsequently, theré was defanlt 


in payment of rent ôf many successive instal- 


metits which entitled the landlord to maintain 
à suit.for.. ejectment irrespective of. the 
previous defaults: - We are consequently of 
opinion that.the view taken by.the Courts 
below is correct. 

: It has been: finally argued asa last resort 
that the entry in. the receipt granted’ by 
the landlord -to the defendant on the 19th 
July 1906, wherein the defendant is describ- 
ed as his tenant, shows that he was 
treated as such on: the date when the 
payment was made and as there has not 


beeu forfeiture since “that date by reason of — 


three successive defaults, the suit is pre- 
mature. In support of this view, reliance has 
been placed upon .Green’s case’ (15). It is 
plain, however,. that -the receipt cannot 
‘reasonably be construed in Topmannen sug- 
gested by the defendant.. C’ 


The plaintiff, Bii be taken 46 have 
` described the defendant as his tenant in 
respect of the period for which the rent 
was paid; the question of the pdsiticn of 
the defendent at the time when rent was 
paid and accepted was aoi in the mind of 
either ‘party. 4 - 


Finally, it has been contended that relief 
against forfeiture should be granted to the 
defendant under section 114 of the Transfer 
‘of Property Act, and in support of this view 
reliance has heen placed upon the decisions 


in’ Megh Lal Pandey v. Raj Kumar Thakur 


t 


Güidhari Singh (18), Duli Chand v. Meher 


i 


(16) 8 W. R. 138. l 
(17) 12 B. b. R. 489 (P. C>; 3 Sor. P. C. J. 215. 
(18) 570. L.J. 208; 840.858; 11 C. W. N. 527 


pad 


r 


Chand (17); Kimla Sahoy v. Ram Ruttun Neogy 
(19), Mahomed Ameer v. Peryag Singh (20), 
Mothooramohun Pal v. Ram Tall Bose (21), 
Vaguran v. Rangayyangar (22), Kottal Uppi v. 
Edavalath Thathan Nambudirt (23)and Naraina 
Natka v: Vasudeva Bhatta (24). This equitable 
doctrine of relief against forfeiture, which will 
be found explainedin the case of Bowser v. Colby 
(9), bas no application to the circumstances 
of the present case. The defendant did not 
express a desire to avail himself of the benefit” 
of this doctrine at any stage of this litigation 
in either of the Courts below, nor has the 
point been mentioned in the memorandum 
of appeal presented to this Court. But we 


would add that even if the defendant had 


complied with all the requirements of 
section 114, which he has not done, we 
would not feel disposed to exercise our 
discretion in his favour in view of all the 
circumstances of this case, which indicate that 
he has successfully kept possession of this land 
for many years without even offer of payment 
of rent to his landlord. 

“The result is that the decree of the District 
Judge is affirmed and this appeal dismissed 


“with costs. `- 


Appeal dismissed. 


(19) 11 W. B. 201. 

= (20) 7 ©. 566; 90. I. R. 185. 
(21) 4 0. L. R. 469, 

- (22) 15 M. 125. 

- (23) 6 M. H. C. R. 258. os ae 
(24) 28 M. 389; 15 M. L., J, 208, 


ALLAHABAD HIGH COURT. 
_ Sxeconp Crviz Arrear No. 238 or 1915. 
January 10, 1916. 
- Present:——Sir Henry Richards, Kr., Chief ° 
Justice, and Mr. Justice Tudball. : 
MUHAMMAD Say ee a 
APPELLANT 
VET SUS l 
ane UD-UN-NISSA BIBI AND ANOTHER 


— DEFENDANTS—— RESPONDENTS. i 
- Civil Procedwre Code (Act V of T 9; e P27 


-applicability of. Lea 


h 


. or now matter about which 


- Respondents. 


“appears that there were four sales. 


* Court of ‘first instance. 
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In a suit for pre- -emption , based on Muhammadan 

. Law the plaintiff did not specify the day on which 
- he had made the demands. He was examined and 
< cross-examined by the Munsif.. In appeal, the 


_- District Judge, purporting to act under Order XLI, 


rule 27, Civil ` Procedure Code, ordered tbat the. 
: plaintiff shoùld be examinod,“in order to enable him 
: to pronounce judgment”: 
Held, that as there was no gapin the evidence 
it was necessary to 
examine the plaintiff; Order XLI, rule 27 (b) was 
- not applicable to thecase. [p. 336, col, L] 


Second appeal from a decree of the District 
- Judge “of Meerut. - - 
. The Hon’ble Dr. Tej Bahadur -Sapru and 
: Mr. Kailas Nath Katju, for the Appellant. 
The Hon’ble Mr. Motilal Nehru, for the 


JUDGMENT. 

_ Ricuaros, C. J.—This appeal is connected 
“with Second Appeal No. 239 of 1915. The 
“appeals arise out of suits for pre-emption. 
‘Having regard to certain matters which 
"transpired during the litigation, itis necessary 
to set out the facts at some length. It 
The first 
“sale was made on the 6th of January 1918. 
“This was a sale in favour of Muhammad 
“Siddiq (the appèllant). The vendor was 
"Musammat Abdul-un-nissa. The second. sale 
“was made on the .16th of March 1913 in 


‘favour of Mahmud-un-nissa and Abdul Wali. 
The third | 


“by Musammat Bashir-un-nissa. 
“sale was made on the llth of October 1913 
in favour of the plaintiff Muhammad Siddiq 
“by Abdul Wali and others. Thé fourth sale 
“was of the 18th of January 1914 in favour of 
‘Mahmnd-un-nissa and Abdul Wali by 
“Azmatullah. All four sales. were of shares 
“in the same indhal in which noné of the 

"vendees were previously co-sharers The 
frst person toinstitute a suit was Musammat 
“Mahmud- un-nissa and Abdul Wali, whosought 
‘to pre-empt the ‘sale made in favour of 
Muhammad Siddiq. In this suit pre-emption 
‘was ‘sought of both tke sales in favour of, the 
“plaintiff. ‘This suit was instituted on the 3rd 
‘of January 1914, Ib. was dismissed . by” the 
‘first Court on the 3lst of March 1914. 
Muhammad Siddigq instituted his suits (out of 
‘which the present appeals arise) on the 9th'of 
‘May 1914. The svits were decreed by the 
Muhammad Siddiq - 
based his claim on Muhammadan Law. He 
‘alleged that having become a co-sharer by 
‘virtue of the sale of the 6th of Jannary 1913, 
Bae gee i A Ka A ee Ae 
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„Court more than once, 
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he was entitled bo a pre. P E against 
Mabmud-un-nissa and Abdal Wali and that 
he daly performed the conditions òf the 
“Muhammadan Law as to pre-emption.” In 
his plaint he did not specify the day when he 
made his demands, and the defendants in 
‘their written’ statements called attention to 
this fact, suggesting that particulars were 
“purposely omitted to prevent them being able 
to meet the plaintiff’s case by proper evidence. 
mention ` that whatever 
-foundation there might .have. been for this 
suggestion; the defendants, although they had 
many. opportunibies, . never demanded 
particulars from Muhammad Siddiq, nor 


.asked the. Court to order that they should 


be furnished. On the 28th of October 
-1914, after issues had already been framed 
and after the case had been before the 
Muhammad Siddiq 
was.examined. He there stated all the 
particulars’ of his demand including the 


‘day (and the time) on-which he received 


motice of the sale. All- the plaintiff’s 
witnesses were examined that. day. The 
defendants had in Court six witnesses, but the 
only witness whom they examined was the 
defendant Abdul Wali himself. Their other 
witnesses they exempted. They made no 
application to. the Court, even then, to post- 
pone the hearing of the case to enable 
them to produce evidence to , rebut the 
evidence given on behalf of the plaintiff, The 
case, however, was for another reason post- 
poned until the 6th of November when argu- 
ments were heard. Judgment in favour of the 
plaintiff was delivered on the 9th of Nov- 
ember. The defendants: appealed to the 
learned District Judge and on the case 
coming before him he made an order that he 
required Muhammad Siddiq to be examined 

‘in order to enable him to pronounce judg- 
ment. ” He did not record .any. reason why 
additional evidence should be produced. He 
‘has, however, , in, his judgment (which he 
subsequently delivered) given his reasons for 
calling Muhammad Siddig. He there says, 
l “after reading the records in the two cases 
and finding that the learned Munsif had largely 
accepted the evidence tendered to prove the 
- demands in the two cases because the 
plaintiff was a respectable Pleader practising 
in his Court yet had not subjected him to 
any special examination to sift his evidence, 


om 
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I deemed it necessary under Order XLI, 
rule 27, to enable me to pronounce judgment 
to examine Muhammad Siddiq myself.” 


We have gone through the evidence of 
Muhammad Siddiq in the Uourt of first 
instance and we there find that he was 
examined and cross-examined upon prac- 
tically all the matters on which the learned 
District Judge subsequently examined him 
(or rather cross-examined him). 


Order XII, rule 27, is as follows: “The 
parties to an appeal shall not be entitled to 
produce additional evidence, whether oral 
or documentary, in fhe Appellate Court. But 
if (a) the Court from whose decree the appeal 
is preferred has refused to udmit evidence 
which ought to have been admitted, or (b) 
the Appellate Court requires any document 
to be produced, or any witness to be examined 
to enable it to pronounce judgment, or for 
any other substantial cause, the Appellate 
Court may allow such evidence or ducument 
to be produced, or witness to be examined. 
Wherever additional evidence is allowed to 
be produced by an Appellate Court t: e Court 
shall recurd the reason for its admission.” 

In numerous cases it has been pointed out 
how slow the Courts ought to be in allowing 
the production of additional evidencein the 
Appellate Court. The cases on the subject 
will be found in Messrs. Woodroffe and 
Ameer Ab’s work on the Code of Urvil 
Procedure, page 1268. In the present case 
the witness, as already stated, bad been 
already a witness in the Court below, had 
been examined at some length and cross- 
examined at great length. There was no 
gap in the evidence or new matter about 
which it was necessary to examine him, 
lhe learned District Judge merely cruss- 
examined him on his previous evidence. It 
seems that Muhammad Siddiq was sitting in 
Court near his‘Pleader and that the learned 
District Judge finding he was there thought 
that he might be able to get to the bottom 
of the matter by cross-examination. We 
have not the smallest doubt that the learned 
District Judge’s intentions were the best. 
At the same time we have. no hesitation in. 
saying that the provisions of Order XLI, 
rule 27, clause (6), were never intended to be 
exercised under circamstances like those we 
are now dealing with. Furthermore, the 
learned Judge seems to have mixed up the 
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evidence in the two pre-emption suits. The 
property in each of these suits was different, 
the sales were different and some of the 
witnesses were different. One may have 
been true and the other false, or both may 
have been true and both false. But the 
eases were separately tried and ought to 
have been separately disposed of. The view 
which the learned Judge took in one case 
appears, practically speaking, to have caused 
him to reject the evidence in the other case. 
Wethink Muhammad Siddiq was prejudiced 
by the action which the learned Judge took. 
It was his dnty (unless he was justified in 
calling additional evidence) to decide each 
case upon the evidence as it stood. The fact 
that he took upon himself to call Muhammad 
siddiq and to cross-examine him seems to 
have toa Jarge extent led him away from 
the consideration of the evidence that was 
already on the record. For example, he seems 
largely to have forgotten that the plaintift’s 
evidence in the first preemption suit 
was supported by his brother and one other 
witness, and but for the statement of one 
witness called on behalf of the defence stood 
unrebutted. There wasjust as much reason for 
recalling theother witnesses forthe plaintiff for 
cross-exami.ation as for calling the plaintiff, 
in fact it would have been much fairer to the 
plain iff, if having recalled the plaintif” for 
ervss-examiration he had recalled all the 
witnesses. If he had done so, the learned 
Judge would then have been ina position 
to judge of the plaintiff's case as a whole 
rather than on the unfavourable 
impression produced by the sudden cross-: 
examination of Muhammad Siddiq about 
matters which had occurred two years before, 
In this connection we may add that we think 
that the action of the learned Judge in calling 
the plaintiff was a little calculated to make 
the latter nervous. The learned Judge's 
action indicated that he doubted the truth 
of the plaintiffs evidence. We think 
that the plaintiff might: have felt nervous 
even if he had in the first instance told 
the truth. If the learned District Judge 
had decided the case as a Court of first 
instauce, Muhammad Siddiq would have 
hud the right of an appeal to another 
Court. The District Judge was nominally 
deciding the case as a Court of Appeal 
when to a very large extent he was basing 
his judgment upon evidence which he was 
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taking himself, Under all the circumstances 
of the case we think that the ends of 
justice require that we should set aside 
the order of the learned District Judge. 
We further think that it would not be 
fair either to the learned Judge, or to 
the parties, that this case should be re- 


manded to him for decision. It would 
mean useless expense and protracted 
litigation. We, therefore, propose to dispose 


of the case ourselves. 

We have been carefully through the 
evidence and we see no reason to differ 
from the view taken by the learned 
Munsif, who had the advantage of seeing 
and hearing the witnesses. It is suggested 
that it is remarkable that the plaintiff 
waited so long before instituting the suit 
for pre-emption. One explanation of this 
would be that if Mahmnd-un-nissa succeeded 
in her suit, the plaintiff would have no 
right of pre-emption and the plaintiff 


waited till the decision of this suit. It 
has also been suggested that it was 
curicus that the plaintiff never made 


written mention of the fact that he had 
claimed pre-emption under the Muhammadan 
Law and made the ‘demands. If the 
plaintiff had sent a written communication 
in which he made no mention of his 
having complied with the Muhammadan 
Law, his letter would be open to the 
comment that he had not complied. If 
on the other hand reference was made in 
such written communication to the claim 
under the Muhammadan Law and the due 
performance of the talabs, it is almost 
certain that it would have been suggested 
against him that he wrote the letter 
peshbandi, because he was conscious that 
he had not made the demands according to 
Muhammadan Law. Wedo not think that 
any legitimate inference can be drawn 
against the plaintiff because he did not 
follow up his demand by a written com- 
munication. It is said that he was very 
vague about the day upon which he heard 
cf the sale by Bashir-un-nissa. If the 
plaintif -had been making an absolutely 
false case it would seem pretty certain 
that -he, a Pleader, would have made quite 
sure that there should be no mistake 
about this when he came to give his 
evidence. He could safely rely upon ‘his 
own brother to support him in detail if 
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the brother was willing to support him 
in a- false case. It is true that the 
plaintiff did.not give the exact date but 


he fixed it by saying that it was the 
day his brother told him that the 
document was being registered. The 


brother in his direct evidence made some 
confusion between the execution of the sale 
and its registration. But in cross-examina- 
tion the matter was cleared up and the 
plaintiffs brother distinctly stated that 
he came to know of the sale by seeing 
the Registrar and that he then informed 
his brother. Another point which 
was suggested was that the plaintiff 
never made any enquiry as to the price. 
It is wellknown that the rules of 
Muhammadan Law as to the making of 
the different demands - are extermely 
technical.” It might well be urged that 
if before making the demands the 
pre-emptor began to ask questions about 
the price the subsequent demand would 
be bad. The probabilities are that any 
person making the demands required by 
the Muhammadan Law would be careful 
to confine himself to the actual demand 
required. If the pre-emptor happened to 
be a Pleader he might well think that it 
would be extremely dangercus to make 
any statement which would lend colour 
to the argument that the demand was 
conditional. Furthermore, it must be re- 
membered that if Muhammad Siddiq had 
found that the price was altogether un: 
reasonable or beyond what he was able 


to or willing to pay, there would be 
nothing to prevent him letting the 
matter drop and not proceeding with 


his claim for pre-emption. We think 
that the-‘learned Munsif, who had all the wit- 
nesses whom the plaintiff examined and 
the single witness whom the defendants 
examined before him, was in a far better 
position thdn this Court or any other 
to decide this question of fact. It is 
somewhat significant that the defendants 
withdrew five out of their six witnesses, 
We agree with the learned Munsif that 
the demands were made. It remains to 
consider whether these demands were 
sufficient inlaw. There is no special formula 
laid down by the Muhammadan Law. There 
cannot be the least doubt that if the 
plaintiff made the demands, the vendee 
4 


# 


- gmption exists in a locality simply from the fact that _ 


x 


_ 
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knew perfectly well.to what property the 
demands related. We think under the 
circumstances of the’ present case that so. 
long as the demands were made as deposed 
to by the plaintiff, they were sufficient 
to entitle him to maintain the present suit. 
We accordingly allow the appeal, set aside 
the decree of the learned District Judge 
and restore the decree of the Court of 
first instance with costs in all Courts. 
7s Appeal allowed. 


PUNJAB CHIEF COURT.. 
Seconp Civin Appeal No. 2263 of 1914. > 
Febrrary. 21, 1916. 
Present:—Mr. Justice Rattigan and 
Mr. Justice Shah Din. 
RASIM BRG—P caintige— APPELLANT 


TETSUS 
JHANDA AND ANOTHER— DEFENDANTS—- 
a RESPONDENTS, 


Custom — Pre-emption — Mohalla Rahmat Ullah 
Qureshi, Lahore-~ Unchallenged sales, efect of-~In- 
stances from adjoining mohallas, whether relevant— 
Custom, admission of, value of 

The custom of pre-emption prevails in Mohalla 
Rahmat Ullah Qureshi, Lahore. [p. 347, col. 2.] f 
_ Itis unsafe to nssume, that no custom of pre- 


a number of sales there have been left unchallenged, 
[p. 389, col. 2.] a 
A ease in which the vendee admits the custom of 
pre-emption is not entirely valneless as a precedent 
regarding custom. [p. 389, col. z.] 
Raman Mal v. Bhagat Ram, 17 P. .R. 1895, dissented 


from. 


Durga Devi v. Ramzan, 10 Ind. Cas. 330; 91 P. R. 
19.1; 27 P. L.R. ly); 207 P. W. R 1911, followed. 

Tnstances of custom from adjoining mohallas are 
relevant evidence and not vh liy valueless when 
there is other evidence to prove the existence of the 
custom in-the mohalla concerned, [p. 340, col. 2.) 

Second appeal from the decree of the 
Divisional Judge, Lahore Division, dated the 
28rd June 1914, reversing that of the Sub- 
ordinate Judge, Lahore, dated the 28th May 
1910, decreeing plaintifi’s claim. 


Mr. Kirkpatrick and Mirza’ Asghar Beg, for 


the Appellant. 


The Hon’ble Mr. Muhammad Shaft, K. B., 


for the Respondents, 


JUNGMENT.—It is unnecessary for us 
cn this second appeal to state the facts of 
the case, forthe only. question upon which 


~ 
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we are asked to give a decision—and the, 
only question urged before the lower. 
Appellate Court,—is whether the custom of 
pre-emption has been proved to exist in 
Mohalla Rahmat Ullah Qureshi, a sub-divi- 
sion of Lahore City. " 


The Subordinate Judge who tr‘ed the 
case found that the existence of the custom 
bad been duly established and granted 
plaintiff a decree for possession by -pre- 
emption of the houses in suit upon payment 
of Hs. 1,162 within a specified period. ` The 
learned Divisional Judge, Major Irvine; on 
the other hand, upon defendant’s appeal, 
was of a contrary opinion, and held that 
the custom had not been proved to exist in 
the said sub-division. He accordingly 
accepted the appeal, reversed the decree 
of the Court of first instance and dismissed 
plaintiff’s suit with costs. Plaintiff there- 
upon applied to him, under section 40 (3) 
of the Punjab Courts Act, XVIII of 1854 (as 
amended by Act I of 1912), which was then 
in force, for a certificate and the application 
was granted by order dated the 30th July. 
1914, 


Upon the strength of this certificate, | 
plaintiff filed the present appeal to this 
Court and we have had the advantage of 
having had the whole case argued most 
ably and exhaustively by Mr. Kirkpatrick 


for the appellant,-aud Mr. Shati for the 
respondents, 


kN 


The decisions of the Subordinate Jndge 
and the Divisional Judge are both based 
on former judicial precedents, and neither 
Court has attached any weight to the other 
evidence adduced by the parties ~in the 
present case,—indeed, the Divisional Judge's 
judgment makes no reference whatever to 
it. In argument before us also it was 
practically conceded that the question at 
issue must be determined by the former 
decisions to which we have referred. 


We have accordingly given those decisions 
our most careful consideration and have 
examined them with reference to the 
criticisms of the lower Courts and of the 
learned Counsel who . represented the 
parties before. us. As a result, we ag ea 
with the Subordinate Judge that “the weight 
of authorities is more in favour of the 
existence of the custom of pre-emption in 


< 


w 


~ 


r 


2 


_ consider for ourselves, 
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Mohalla Rahmat Ullah Qureshi’ ` than 
against it. oe u i 

In the present case the learned Divisional 
Judge bases his finding against the existence 
of the custom upon (i) a decision of Mr. 
Martinean, then Divisional Judge of Lahore, 
in the case of Musammat Nubhan Bibi v. 
Didar Bakhsh ‘in 1905, and (ii) a deci- 
sion of his own, when Additional Divisional 
Judge of Lahore, in the case of Sardar 
Raghbir Singh v. Amir Bakhsh in 1909, 
and upon the fact that in- both the said 
cases petitions for revision were rejected 
by-this Court. In the latter case, the Addi- 
tional Divisional Judge dismissed the. claim 
for pre-emption mainly on the ground that 
the property -was situate within the 
Mohalla Rahmat Ullah Qureshi, and that 
the decision of Mr, Martineau in the earlier 
case- a, decision which had heen upheld by 
this Court’s order in  revision—was good 
authority for holding that no custom of 
pre-emption -existed in the said mohulla. 
The claim was also rejected on other 
grounds peculiar to the case itself and not 


~. yelevant- for our present purposes, except 


in so far thatthe petition for revision filed 
in this Court was rejected in consequence 
of those findings. It will be seen, then, 
that so far as the general question before 
us‘is concerned, the decisions of the Divi- 


_ sional Judge in the present case and of the 


same learned Judge in the earlier. case 
decided by himself in 1909 depend upon 
the sonndness of Mr. Martineau’s judgment 
in Musammat Subhan Bibis case. _ 


In support of this judgment it is urged 
thata petition for revision, filed under. 
section 70 (1) (b) of the former Punjab 
Courts Act, was 
this, no doubt, is the case, -but speaking 
with every deference, we cannot accept that 
summary order,- passed at a preliminary 
hearing, as carrying the authority of the 
decision much further. We have now to 
with all ihe facts 
before us and after hearing lengthy argu- 
ments, whether that decision should or 
should not be followed, and in order to 
arrive at a proper conclusion we must 
examine the grounds upon. which it was 
based. : 

16 is to be noted that in that case the’ 
Munsif found that the existence of the 
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rejected by this Conrt. - 
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custom had been duly established, and that 
Mr. Martineau commences his judgment 
with the words “it is doubtful whether the 
Munsif’s finding is right.” He then pro- 
ceeds to point out that “the evidence shows 
that there have been many sales to strangers 
which have not been disputed;’ and that 
in one of the seven deeds of sale filed in 
the case the words “hag shufa” occur after 
the name of the vendee but that no such 
words occur in the other deeds. But 
though referring to this evidence, he 
obviously did not attach much weight, one 
way or the other, to it, and rightly so, as 
itis unsafe toassume that no custom of 
pre-emption exists simply from the fact 
that a number of sales have been left 
unchallenged. It may often happen thata 
person who hasan undoubted right of pre- 
emption is for reasons of his own either un- 
willing or unable to exercise it. 

The learned Judge held, and rightly, that 
the burden of proof rested upon the plaintiff 
to establish the right he claimed and he 
came to the conclusion that the five judicial . 
decisions adduced by the plaintiff in support 
of his claim were, for various reasons, not 
sufficient to discharge the onos. The 
decisions in question were as follows: — 


ti) Cheragh Din v. Mehr Din decided 
onthe 27th June 1898. Mr. Martineau 
treats this case as of no value, because 
after suit was brought the vendee surrender. 
ed the house to tke plaintiff-pre-emptor, on 
receipt cf the full price, and he observes that 
the vendee may well have thought it wiser to 
give up the house and take back his money 
than to incur the expense of fighting out the 
casein Court. That doubtless may have 
been the case, but we cannot, with every 
deference, accept Chatterji, J.’s very broad 
statement in Raman Mai v. Bhagat Ram (1) 
that “the admission of plaintif ’s right by the 
defendants renders the case valueless aga 
precedent regarding custom.” In our opi- 
nion, this proposition is stated far too widely. 
As we ventured to observe in Durga Deri y. 
Ramzan (2), “cases in which vendees 
admit the custom of pre-emption areas 
valuable as cases in which the Court finds 


* 


(1) 17 P.R. 1885. 
(2) 10 Ind. Cas, 380; 91 P. R. 1911; 127 P. D. R, 
1913; 217 P. W, R.1911, 
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the existence of the custom established,” 
though, as we went on to point out,a dis- 
tinction certainly does exist between such 
eases and those cases in which the vendee, 
after denying the existence of the 
custom, eventually is induced to come to 
terms with the pre-emptor and to compro- 
mise the dispute. But we cannot admit that 
a case where a claim is made to pre-empt 
property on the basis of a customary right 
and eventually succeeds, whether by compro- 
mise or otherwise, is wholly devoid of value 
as a precedent, for it certainly proves this 
much, if nothing more, that the customary 
right was alleged to exist and that the claim 
succeeded. To this extent, therefore, the 
precedent with which we are dealing is re- 
levant and so far as it goes, it assuredly is 
more in favour of the pre-emptor than against 
him, though standing by itself it might well 
be held insufficient to prove the existence of 
the custom. 


(i) Chiragh v. Amir Bakhsh (decided 
by Mr. Swift, as a Munsif, 2nd Class, on the 
20th October 1896). In this case plaintiff 
sued for possession of one-third of a house by 
right of inheritance, and of two-thirds by 
right of pre-emption. The dispute was 
referred to arbitration and Mr. Martineau is 
in error in saying that the award made no 
mention of the right of pre-emption. We 
presume that the terms of the award are 
correctly set forth in the Munsif’s judgment, 
where it is stated that a decree is to be given 
to plaintiff in terms of the award, for pos- 
session of one-third share in the house by 
right of inheritance and of two-thirds by 
right of pre-emption, on payment by plaintiff 
of Rs. 268 to the vendee. Mr. Martineau holds 
that this precedent is valueless because (as 
he erroneously supposed) the award made no 
reference to plaintifi’s right of pre-emption. 
Mr. Shafi, seeing that this objection was not 
tenable, asserted that the instance in ques- 
tion could not be treated as of any value 
because the arbitrators made no inquiry into 
the existence of the custom. This, however, 
is pure assumption on the learned Counsel’s 
part and we see no reason for supposing that 
the arbitrators decided in favour of plaint- 
iff on no grounds whatever. Presumably 
their decision was given in his favour either 
because they had satisfied themselves by due 
inquiry that the custom existed, or because 
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they of their own knowledge were well aware 
of its existence. We regard this precedent 
as a strong piece of evidence in favour of 
present plaintiffs allegation. 

(uii) Karim Bakhsh v. Jawahir (decided 
bya Munsif on the 14th February 1090). 
This precedent is rejected by Mr. Martineau 
on the ground that the question whether 
the right of pre-emption existed was not 
putin issue. Literally this is correct, but 
the learned Judge was not justified in throw- 
ing the case aside on that ground. The 
Munsif in his judgment points out that’ 
the existence of the right of pre-emption by 
custom is admitted and that the vendee’s sole 
defence (which he failed to establish) was 
that the plaintiff-pre-emptor had no superior 
right, as he (the vendee) was a co-sbarer in 
the house. Here, again, the precedent 
appears to us to tell strongly in present 
plaintiffs favour. The vendee in the case 
under consideration was obviously anxious 
to keep the house and to defeat plaintiff's 
claim; but found it impossible to deny the 
existence of the custom and had perforce to 
rely on his alleged equal rights. To urge, 
as Mr. Shafi did, that the admission by parties 
of the existence of the custom is worth next 
to nothing, is absurd in a case of this kind 
where the vendee was strenuously contesting 
plaintift’s claim and would certainly have put 
plaintiff to the proof of the existence of the 
custom, had he entertained any hope of the 
success of that plea. 


(iv) Musammat Subhan Bibi v. Ram 


Rattan (decided in 1883). Mr. Mar- 
tineau discards this precedent inasmuch 
as it relates to house property inthe adjoin- 
ing mohalla (Kazi Nur Din). We admit that 
this is not a direct authority in favour of 
plaintiff, but instances of custom from 
adjoining mohallas are relevant evidence and 
not wholly valueless when there is other 
evidence to prove the existence of the 
custom in the mohalla concerned. 


(») Mehraj Din v. Muhammad Sharif (decid- 
ed in 1899 by the Munsif and in 1900 by the 
Divisional Judge). The house here in 
dispute is situate very close to the house 
which is the subject-matter of the present 
suit. The Munsif found that the cuctom of 
pre-emption existed in the Mohalia Rahmat. 
Ullah and decreed the claim. The Divi- 
sional Judge dismissed the yendee’s appeal 
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but ` his- judgment has been eriticiéed by 
Mr. Martineau and may be admitted to be 
unsatisfactory. The fact, however, remains 
that the custom was found to exist in this 
mohalla by the Munsif whose judgment was 
maintained, though possibly on irrelevant 
grounds, by the Divisional Judge. 
thus remains as a- precedent, even if it is 
based merely on the Munsif’s judgment, and 
we.cannot assume that, the Divisional Judge 


would have reversed the finding had he 


realized that the Guzar Rarra was not a sub- 
division of Lahore City. 


Summing up, -then, we find lhatof the 
five precedents with which Mr. Martineau 
had to deal, Nos. (zi) (722) and (v)-were 
directly in point and in favour of the pre- 
emptor’s contention; that No. (¢) also lent 
support to his contention and that No. (20) 
was relevant as showing that the custom 
existed in the adjacent meohalla. In 
our opinion, these precedents were errone- 
ously regarded by him as valueless and as 
insufficient to discharge the onus resting 
on the plaintiff, and as his judgment is 
based merely on his estimate of these pre- 
cedents we cannot regard it as an> authority 
against the present claim. 


The net result is that on the one hand, 
in favour of the vendee-defendant, we have 
Major Irvine’s two judgments which are 
‘based upon the decision of Mr. Martineau 
while the latter decision is, in our opinion, 
based on an erroneous estimate of the 
precedents cited ‘before him; and that on 
. .the other hand, we have,in favour of the 
_plaintiff-pre-emptor, the precedents above 
referred to, - 


here is also another old precedent 
relating to house property in this. very 
mohalla, the case of Karim Bakhsh v. Allah 
. Bakhsh. This ‘precedent is valuable 
as showing that so long ago as in 1873 a 
right to- pre-empt house property in this 
sub-division. was set up, and though the 
Commissioner, who decided the case on the 
12th February 1873, does not discuss the 
question, he undoubtedly concludes his 
‘judgment by stating that he grants plaintiff 
a decree for his own half of the house 
. and also for the other half by right of 
pre-emption. The .case came up _ to “this 


Court on appeal,. but the appeal was dis- 
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Abdul Muali; Din Muhammad v. 
_ Bakhsh (Exhibit 


BA] 


missed on grounds not relevant to the 
question now before us. Again in the 
case of Nur Ilahi v. Allah Bakhsh, 
the District Judge (Exhibit R, dated 12th 
April 1892) and the Divisional Judge 
(Exhibit L, dated 24th August 1892) found 
that the custom of pre-emption existed in 
this very mohalla. It is true that on appeal 
this Court reversed the decrees of the lower 
Courts, but it did so on the ground that the 
alleged sale was in fact a mortgage as it 
purported to be (Exhibit M). The reversal 
of the decrees on this ground does not ap- 
preciably affect the value of the lower Court’s 
judgment upon the point of custom. It has 
also been found that the custom of pre- 
emption exists in the mohallas actually 
adjacent to the Mohalla Rahmat Ullah 
Qureshi, see Karim Bakhsh v. Hussain 
Bakhsh (Exhibit Cz), decided by Mr. 
Tapp on the 22nd December 1904, as regards 
Mohalla Alawal; Khair-ud-din v. Rahim 
Bakhsh (Exhibit J, decided by this Court 
on: 18th November 1897) as regards Mohalla 
Allah 
Ez, decided by the 
Distriet Judge, Lahore, on 24th November 
1904) as regards Mohalla Qazi Nur Din, and 
also as regards the same mohalla the case of 
Musammat Subhan Bibi v. Ram Rattan 
(above referred to) and Jalal-ud-Din v. Allah 
Bakhsh, decided by the Divisional Judge, 
Lahore, on the 27th January 1912. These 
instances cannot of themselves, of course, 
prove the existence of the custom in Mohalla 
Rahmat Ullah Qureshi, which they adjoin, 
but they are relevant evidence of its existence 
in the latter mohalla (see authorities cited in 
remark 2 at page 207 of the “Digest of Custo- 
mary Law”). Mr. Shafi referred us to a 
judgment delivered by M. Abdul Hamid, 
Munsif, in the case of Mirza Farzand Ali v. 
Mirza Asad Beg, but this authority does 
not help him appreciably. The judgment 
was delivered on the 14th March 1914 and 
is based .solely on a consideration of the 
precedents to which we have referred. 


Taking then all the evidence before us 
into consideration and after giving due weight 
to Mr. Shafi’s arguments, we are of opinion 
that plaintiff has proved the existence of the 
right of pre-emption in this sub-division of 
Lahore City. We accordingly accept the 
appeal and-reversing the decree of the lower 
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Appellate Court we restore that of the ` Sub- 

ordinate Judge. |, 
- The decretal.amount (Rs. 1,162), if not 
already deposited in cash, must be paid into 
Court by plaintiff within two months from 
this date; in default the suit to stand dismiss- 
ed with costs. If the amount is paid into 
Court as aforesaid, defendant-vendee must 
pay eu 8 costs sisouehouk: 

Appeal nin 
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CALCUTTA HIGH COURT. 
APPRAL FRON APPELLATE Decrees 8449 
oF 1912, 

April 21, 1915. 
Fresent:— Mr. Justice Fletcher and’ 

Mr. Justice Teunon. 
MOHESWAR PANDA AND orners— 
PLAINTIFFS— APPELLANTS 
versus 
SUNDAR NARAIN PATTANAIK AND 
OTHERS— [)F FEN DANTS— RESPONDENTS, 

Evidence Act (I of 1872), ss. 18 (a), 82 (7)-—~Wills 
not admitted to Probate, admissibility of-—~Succession 
Act (X of 1865), s, 50. 

Documents alleged to be unpriv ilegad Wills, which 
have not been admitted to Pr obate, are not admis- 
sible in evidence under sections 13 (a) and 32 (7) 
of the Evidence Act, except on proof by one of the 
attesting witnesses that they have been executed in 

accordance with section 5+ of the Succession Act. 
' [p 242, col. 2; p. 343, col. 1.] 

Appeal against the decree of the Sub- 
ordinate Judge, 2nd Court, Midnapore, dated 
the 19th of August 1912, reversing that 
of the Additional Munsif at Contai, dated the 
11th of. September 1911. 


Babus Mahendra Nath Ray and Tyotis 
Chandra Hazra, for the Appellants. 

Babu Biraj Mohan Majumdar, for the Re- 
spondents, 


JUDGMENT.~—This is an appeal by the 
plaintiffs from the judgment of the learned 
Subordinate Judge of Midnapore, dated the 
19th Augast 1912, reversing the decision 
of the Munsif of Contai. The points which 
have been rafsed in the appeal concern only 
the . manner in which the learned Judge 
of the lower Appellate Court dealt with 
certain portious uf the documentary evidence 
that had been admitted by the Munsif, 

The first document which has been dealt 
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with in this appeal 19 a partition. decree’ 
(Exhibit B), that is, a decree in a partition 
suit beiwoen the first defendant and his 
brothers. The learned Judge in the lower 
Appellate Comt remarks that the partition - 
decree is hardly admissible in evidence. The 
qualification of the word admissible’ by 
‘hardly’ shows that the learned Judge did 
not reject that evidence altogether. That 
appears to be clear from the rest of the 
judgment where -he proceeds to an analy- 
tical examination of the decree. 
stated that the learned Judge is wrong. We 
have not got a copy of the decree and 
we cannot say.that the result which the 
learned Judge considered to be perfectly 
clear is wrong. There is nothing in the 
face of the judgment to show that the 
result arrived at by the learned Judge is 
wrong and that arrived at by the Munsif is 
right. We, therefore, decline to interfere on 
that account. 


The next point urged is that the learned 
Judge of the lower Appellate Court refused 


“to consider two Wills that’ had not been 


admitted to Probate but had-been admitted - 
in evidence by the Court ol first instance. 
The learned Judge refused to admit these 
documents on the ground that they had 
not been admitted to Probate, It is stated ` 
that these documents though not proved are 
admissible in evidence under the provisions 
of sections 18 (a) and 32 (7) of the 
order that a 
document can be ‘admissible in “evidence 
under section 82 (7); the document must 
amount toa transaction. The question is, 
do these two alleged unproved Wills amount 
to a transaction. First ofall, the evidence 
in this case does’ not satisfy the provisions 
of section 50 of the Indian Succession Act. 
The Will has not been proved to have been 
executed in the manner stated therein, 
Therefore .these two documents do 
amount to uuprivileged Wills and under 
the provisions of the ‘law the learned 
Judge in the Court of first instance ought 
not to have admitted them, which are alleged 


to be “unprivileged Wills, except on proof by 


one of the attesting witnesses that the 
documents had been executed in accordance 
with the Statate, namely,section 59 of. the 
Indian Saccession Act. That being so, the 
documents ought uot to have boon admitted 


Ib is | 


not : 


bad 


f 
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In evidence as- they do not amount to a 
transaction within the meaning of` section 
32 (7). -Every statement that a person 
makes on a piece of paper is not entitled 
to be admitted. in evidence under the pro- 
visions of section 82 (7) of the ‘Indian 
Evidence Act; what is admissible has already 
been extended ‘and includes not- only public 
but private rights; and further extension 
world lead to trouble. | 
That being so, the result arrived at by the 
learned Judge of the lower Appellate Court is 
correct, though our reason for arriving at that 
result are somewhat different from that of 
the ‘learned Judge. The present appeal, 


~ therefore, fails and must be dismissed. 


aa 


Appeal dismissed. 
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_ ALLAHABAD HIGH COURT, 
Seconp Civin Appean No 1495 or 1914. 
January 17,19 6. 

‘Present:— Justice Sir P. CO. Banerji, Ki, 
-~ SAKHAWAT ALL - Piuawtirr— 
APPELLANT 
| versus . 
SURAJ PRASAD— Deven pant— 


RESPONDENT. < 
Agra Tenancy Aet (If of 1901), s. 177, cl. (e)— 
Proprietary title, question of Appeal—Settlement 


Officer, decision of, in jamabandi case, if rcs judicata— 


Jurisdiction, 
In a suit for arrears of rent in respect of a grove, 
the defendant denied the plaintiff's title, claiming 
_to hold the same in proprietary possession and raised 
the same plea in appeal: E 
Held, that an appeal lay to the District Judge under 


section 177, clause 1¢) of the Agra Tenancy Act, inas- ' 
` much asa question of proprietary title had been 


‘in issue both in the Couré of first ‘instance and i 
the Court of Appeal. fp. 343, col. 2.] ` oan 

Held, also, that the fact thatthe plea set up 
by the defendant was untenable did not regulate 
the question of jurisdiction. [p. 343, col. 7] É 

An order passed by a Settlement Officer in a case 
relating to the amendment of a jamabandi is not a 
decision in any suit between tho parties and cannot 
operate as res judicata either in Civil or in a 
Revenue Court. [p. 344, col, 1.] ; 


Second appeal fromadecree of the Additional 


Judge of Cawnpore. a, te 
Mr. Sital Prasad Ghosh, for the Appel- 
lant. | 
Mr. 
ent, 


- 


Peary Dal Banerji, for the Respond- 


ja — 
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JUDGMENT.—This appeal arises out of 
a suit for arrears of rent of a certain plot 
of land. The suit was decreed by the Court 
of first instance but has been dismissed by 
the lower Appellate Court. The frsk con- 
tention put forward on behalf of the plaint- 
iff-appellant is that the lower Appellate 
Court had no jurisdiction to entertain the 
appeal. Under section 177 of the Agra Tenancy 
Act an appeal lies to the District Judge m 
all suits in which a question of proprietary 
title has been in issue in the Court of 
first instance and is a matter in issue in 
the appeal. I have, therefore, to consider 
whether a question of proprietary title was 
raised and was in issue in the-Court of 
first instance and was also in issue in the 
appeal. In his written statement the de- 
fendant distinctly said in paragraph 8 that 
“the land in dispute is not the zami dari 
property of the plaintiffs, nor was it ever 
in their possession as zemindars, They have 
no proprietary title thereto.” In the 9th 
paragraph he said, “the defendant is in 
proprietary possession thereof.” Again in 
paragraph il he said, “the land in dispute 
is a grove, and according to law, belongs to’ 
the defendant who has a proprietary right 
in it.” It is clear, therefore, that a question 
of proprietary title to the land in respect 
of which rent was claimed, was raised by 
the defendant in his written statement and 
was in issue in the Court of first instance. 
defendant was 
not the proprietor of the land and that the 
relation of landlord and tenantexisted between 
the parties in.respect of the plot in dispute. 
When the defendant appealed against the 
decree cf the Court of first instance, he 
distinctly urged in the third paragraph of 
his memorandum of appeal that he was the 
proprietor of the disputed land. Itis clear, 
therefore, that a question of proprietary title 
was” in issue both in_the- Court of first in- 
gtance and in the lower Appellate Court and, 
therefore, an appeal lay to the District Judge, 


Tt may be that the plea put forward by 


the defeudant was untenable but that does 
not regulate the question of jurisdiction. 

The nert contention on behalf of the 
appellant is that the matter is res. judicata 
in consequence of an order of Mr, Alexander, 
Settlement Officer, dated the 8lst of July 
1913. That order was passed in a case relat- 
ing to the amendment of jamaband:, It was 
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not a decision in ‘any suit between the 
parties and cannot operate as res judicata’ 
either in the Revenue Court or in the 
Civil Court. The learned Vakil for theappel- 
lant referred to section 35 of the Agra 
Tenancy Act, but that section, in my 
opinion, has no application to the present 
and has no bearing on the question 
before me. The result is that the appeal 
fails and is dismissed with costs. 
Appeal dismissed. 





. CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No, 592 
or 1913. 
May 24, 1915. 

Present: —Justice Sir Asutosh Mookerjee, KT., 

and Mr. Justice Roe. 
PRASANNA KUMARI DEBI—Jcpement- 

DEBTOR-~ APPELLANT 

VETrsus 


SRIS CHANDRA MAJUMDAR AND OTHERS 


— DECREE-HOLDERS— RESPONDENTS. 

Ewvecution—Decree, variation of, by execution 
Court in light of subsequent events, legality of— Consent 
decree, degree of vatidity of. 

A decree whether after contest or on consent 
must be executed as made, and cannot be varied by 
the execution Court in the light of subsequent 
events. [p. 344, col. 2.] 

Madan Mohan Nath Sahi v. Bhikhar Shahu, 15 Ind. 
Cas. 719; 16 C. L. J. 517; Huddersfield Banking Co., 
Lid. v, Henry Lister & Son, Ltd., (1895) 2 Ch. 273: 64 
L. J. Ch. 523; 12 R. 331; 72 L. T. 708; 43 W. R. 567, 
applied. 

A consent decree has precisely as much validity 
as and no greater validity than the agreement 
between the parties which receives judicial ssnotion. 
[p. 845, col. 1.] 

A decree-holder, who by a consent decree was 
allowed a pathway of a certain width towards the 
east of the westernmost boundary of the land then 
in possession of the judgment-debtor, is not entitled, 
on the western boundary having been subsequently 
encroached upon by a trespasser, to have the decree 
executed according to the possession of the judgment 
debtor at the time of execution. [p. 345, col. 1.] 


Appeal against an order of the District 
Judge, Dacca, dated the 9th August 1913, 
affirming that of the Munsif, Munshigunge, 
dated the 10th June 1913. 

Babus Dwarka Nath Chuckerbutty and 
Romesh Chandra Sen, for the Appellant. 

Babu Brejendra Nath Chatterjee, for the 
Respondents. 

JUDGMENT. 

MOOKERIEE, J.—This is an appeal by the 

judgment-debtor against an order made in 
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proceedings in execution of a consent decree 
dated the 12th January 1901. The respond- 
ents sued the appellant for establishment of 
their alleged right of way over a tract of 
land towards the west of her tank. During 
the pendency of the suit the parties came to 
terms and a decree was. made by consent. 
The substance of the decree was that the 
respondents were allowed a pathway, two- 
and-a-half cubits wide, (eighteen inches 
to the cubit) towards the east of the. 


westernmost boundary of the land then 
in possession of the appellant. The 
decree specified, in the alternative, that 


if, on a future occasion, the thak map was 
relayed, the way would lietowards the 2ast 
of the thak line, that is, the western 
boundary of the way would coincide with the 
thak line, which, it was added, was proof of 
the title and possession of the appellant. 
But though this decree was made onthe 12th 
January 1901, the decree-holders did not 
prosecute their successive applications for 
execution to the final stage of delivery of 
possession; four applications were practically 
infructuous, and the present application was 
made onthe llth January 1913, that is, on the 
last day of the twelfth year from the date of 
the decree, within which application for 
execution is permissible under section 48 of 
the Civil Procedure Code. A controversy 
has now arisen between the parties as to how 
this decree is to be executed. The decree- 
holders contend that they are entitled to have 
the decree executed according to the present - 
possession of the appellant. They have been 
driven to put forward this contention, because 
during the dozen of years that have elapsed 
since the decree was made, persons not bound 
by the decree have encroached on the land 
over which the way,if demarcated according to 
the possession of the appellant in1901, would 
lie. The Court of first instance gave effect to 
the contention of the decree-holders and that 
order has been affirmed on appeal by the 
District Judge. In our opinion, this view 
is manifestly incorrect. 


The decree must be executed as made, 
and cannot be varied by the execution 
Court in the light of subsequent events: 
Madan Mohan Nath Saht v. Bhikhar 
Shahu (1). This principle applies with: 
special force to a consent decree of the 


(1) 15 Ind. Cas, 719; 16 C. L, J. 517. 


~ description now before us. 
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‘As was well ob- 
served in Huddersfield Banking Co., Ltd. v. 
Henry Lister § Son, Lid. (2), a consent decree 
has precisely as much validity as and no 
greater validity than the agreement 


_ between the parties which receives judicial 


= 


‘decree-holders; 


sanction. -Here the agreement between the 
parties was that the defendant (now judgment- 
debtor-appellant) would allow the plaintiffs 

now decree- holders- respondents) a pathway 
according to the title and possession as they 
existed at the time when the agreement was 
made. The Court gave effect to this arrange- 
ment and the decree-holders are entitled to 
the full benefit thereof, but to nothing beyond. 
Yet they have made noattempt to’ establish 
by evidence how the possession stood at the 
time of the decree and haye, ‘on the other 
hand, claimed, contrary to the decree, a way 
according to present possession. In this view, 


the Court would be amply justified to dismiss: 


the application “for execution. But we 
are prepared to give the ‘deéree-holders the 
alternative relief contemplated by the decres, 
specially as the judgment-debtor does not 
object to the adoption of that course, namely, 
that the way should run towards the east of 
the western thak line, as relayed by the 
Commissioner. No exception was taken to 
the report: of the Commissioner by the 
an objection owas, no 
doubt, preferred by the judgment-debtor, 
but it was subsequently abandoned. 
Consequently the position is that the decree- 
holders may be given a pathway towards the 
east of the thak line; the breadth of the way 
will be two and a half cubits and eighteen 
inches willbetaken as the measure of a cubit. 
If,when the way is demarcated, it is found to 


_ ran over land which has been obstructed by 


the judgment-debtor herself, the obstruction 
will be removed. But if the obstruction has 


_ been erected by persons who are strangers to 


the decree and are not bound thereby, the 
decree-holders must be left to their remedy 
against such persons by a suit properly fram- 
ed for the purpose. It has been pressed upon 
us very earnestly on behalf of the respond- 
ents that this view is likely to embarrass the 
decree-holders. We are not satisfied that there 
will be any real hardship to them; but 


ł 


(2) (1895) 2 Ch. 273; 64 L.J., Ch. 528; 12 R. 331; 


72 L. T. 708; 43 W. R. 567. 


i 
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if there is any, they themselves ara 
entirely to blame for the result of their in- 
action during a period of more than twelve 
years after the decree. 

. The result is that this appeal is allowed, 
the order of the District Judge set aside and 
an order made in terms of this judgment. 
Each party will pay his own costs throughout 


_ these proceedings. 


Appeal allowed; Decree modified. 


a eaaa aana 


ALLAHABAD HIGH COURT. 
Patvy Counci APPEAL No. 17 or 1915. 
January 7, 1916. 

Present:—Sir Henry Richards, K'r., ‘Chief 
Justice, and Mr. Justice Rafique. 
NAJM-UN-NISSA BJ BI—P uamtirr— 
APPELLANT 
VErSUS 
AMINA BIBI AND otHers—Devenpants— 
Opposite PARTIES. 

Civil Procedure Code (Act Y of 1908), s. 109~ 
Application for leave to appeal to Privy Council— 
Succession Certificate-holder, status of, if substantial 
question of law. 

Where in an application for leave to appeal to His 
Majesty in Council, the question of law involved was 
as to the legal position of @ person who had 
collected the debts of a deceased ' person by virtue 


. of his being the holder of a Succession Certificate: 


Held, that, this being a substantial question of 
law of general public importance, the case was a, 
fit = for appeal to His Majesty in Council. [p. 346, 
col, 1. 


Application for leave to appeal to His 
Majesty in Council. 

Mr. Iqbal Ahmed, for the Appellant. 

The Hon’ble Dr. Sunder Lal (with him 
the Hon’ble Mr. Abdul Raoof), for the 
Opposite Parties. 


JUDGMENT.—This is an application for 
leave to appeal to His Majesty in Council. 
The value of the suit in the Court below 
was under Rs. 10,000 and the value of 
the proposed appeal is also under Rs. 10,000. 
This Court. did not affirm the decree of 
the Court of first instance. It is still, 
however, necessary to consider whether or 
not the case is a fit one for appeal to 
His Majesty in Council, The case is 
reported as Amina Bibi v. Najmunnissa 
Bibi (1). The question of law involved is 


` ( } 27 Ind, Cas, 712% 18 A. L, J, 258; 37 A. 233, 
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as to the legal position of a person who 
has collected the debts of a deceased person 
by virtue of his being the holder of a 
Succession Certificate granted under the 
provisions of the Surcession’ Certificate 
Act, VIL of 1889. This Court held that 
a suit by one of the persons entitled toa 
portion of the estate was barred by limit- 
ation, applying Article 62 of the Limitation 
Act. On behalf of the appellant it is con- 
tended -that the holder of a Succession 
Certificate to collect the debts is a trustee 
for the persons entitled and that the 
provisions of section 10 of the Limitation 
Act apply and that even if this is not so, 
the proper Article is Article 120 of the Act. 
There is no doubt that the Succession 
Certificate Act provides.for the granting 
of the certificate, that the effect of such 
certificate is that the holder of the certificate 
can give a good discharge to all the debtors 
of the deceased and that nothing in the 
Act shall interfere with his liability to 
account to the persons beneficially entitled 
to the estate. We think that a substantial 
question of law of general public importance 
as to the status of the certificate-holder 
is involved in the present appeal. We 
accordingly grant a certificate that the 
case is a fit one for appeal: to His Majesty 
in Council, We reject the prayer for con- 
solidation. 


Application granted. 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Decrees Nos. 3635, 
4283 ann 4264 or 1913. 

April 8, 1915. 
Present:—Justice Sir Asutosh Mookerjee, Kr., 
_ and Mr. Justice Newbould, 
MOHIM CHUNDER PAL CHOWDHRY— 
DEFENDANT APPELLANT 

< versus 
Mirza AHMAD ALI KHAN—Ptaintire— 


RESPONDENT, 

Civil Procedure Code (Act V of 1908), sz. 102, 116, 
—Erroneous decision on question of limitation ~ In- 
terference by High Court in revision--Limitation, omis- 
sion to decide question of, effect of —Suit for rent or for 
qamages for less than Rs. 100—Anppeal, whether main. 
sqinable— Bengal Tenancy Act (WIT of 1885), s. 163, 
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An erroneous decision of a lower Court on a 
question of limitation does not constitute a valid 
ground for interference by a High Court in the 
exercise of its revisional powers under section 115, 
Civil Procedure Code, though its decision might be _ 
open to revision under that section when a suit is 
decreed without a decision upon the question of limit- 
ation. [p. 346, col. 2; p 347, col. 1 J 

A suit for an amount less than Rs. 100 was 
framed, in the alternative, for recovery of rent or 
of damaves for use and occupation: 

Held, that no second appeal lay in the case, 
inssmnch as if the suit was- treated as a suit for 
rent, the appeal was barred under section t53 of the 
Bengal Tenancy Act and if the ‘suit was treated 
as onc for damages for use and occupation, if was 
barred under section 102 of the Civil Procedure 
Code, 1908. [p 346, col. 2 ] 

Appeals from the decreer of the Sub- 
ordinate Judge, Dacca, dated the 3lst July 
191.3, reversing those of the Munsif, Narain- 
gunge, dated the 31st March 1913. 

Babu Gobind Chunder Dey Roy, for the Ap- 
pellant. D 
JUDGMENT. 

Mooxsersex, J.—This is an appeal by the 
defendant in a suit framed, in the alternative, 
for recovery of rent or of damages for use 
and occupation. The sum claimed is less 


than Rs. 100. It is obvious that the appeal 
is incompetent. If it be treated as a’ suit 
for rent, the appeal is barred under | 


section 153 of the Bengal Tenancy Act, as 
none of the special questions mentioned 
therein has been decided by the decree. If, 
on the other hand, the suit is treated as 
one for damages for use and occupation, it is 
barred under section 102 of the Code of 
Civil Procedure: Kunjo Behary Singh v. 
Madhub Chundra Ghose (1). Whichever view 
may be taken of the nature of the suit, the 
appeal cannot consequently be entertained. 
Theappeal is accordingly dismissed.. 

We have been invited, however, to inter- 
fere with the decree of the Subordinate 
Judge inthe exercise of our revisional 
jurisdiction. But it is plain that the 
provisions of section 115 cannot be applied 
to this case. The Subordinate Judge had . 
jurisdiction to hear the appeal preferred to 
himand to reverse the decision of the 
Primary Court. If he has committed an 
error of law, that does not constitute a valid 
ground for interference by this Court in the 
exercise of its revisional powers. It is im- 
material that the alleged error touches the 


(1) 23 C. 884, 


~ 


t 


` 
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question of .limitation. The Subordinate 
Judge has decided, though possibly errone- 
ously decided, 
which he was called upon to consider: 
Sundar Singh v. Doru Shankar (2);. Ramgopal 
Jhoonjhoonwalla v. Joharmall Khemka (3). 
Tbe position might have been different 


if he had decreed the suit without a decision 


upon the question of limitation: Kailash 


‘Chandra Haldar v. Bissonath Paramanic (4). 


The application for revision must conse- 


quently be refused. 
This decision, it is conceded, will govern 


‘the other appeals and applications, on which 


similar orders will be drawñ up. 
Appeals dismissed; Applications refused. ` 


` (2) 20 A. 78: A. W. N. (1897) 168. 
(3) 15.Ind. Cas. 647; 39 C. 475. 
(4,16. W. N. 67. 


CALCUTTA HIGH COURT. 
ÅPPRADL FROM APPELLATE Decree No. 1742 
or 1912. 

May 26, 1915. i 
Present: :—Justice Sir Asntosh Mookerjee, KT., 
and Mr. Justice Roe. 
BHUDAR CHANDRA GOSWAMI— 
_ DEFENDANT—~APPELLANT 
VETSUS 
C. R. S. BETTS—PraINTIFF—RESPON DENT. 

‘ Contract Act (IX of 1872), ss. 55, 18—Tiıme, 
essence of contr Aeee inienn of par ties— Breach of con- 
tract—Damages. 

On the Ist October 19° 0 the plaintiff engaged 
the defendant’s elephant up to the 3lst M arch 1911 
for a sum of Rs. 70U for the purpose of kheddah 
operations ‘(to capture wild elephants). The defend- 
ant agreed to dehver the elephant ‘to the plaintiff 
on the ist October 1910, but subsequent to the 
contract the defendant obtained an extension of time 
till the 6th October for thé delivery of the elephant. 


# 


-The defendant did not deliver the elephant till the 


llth October 1916; in -a suit by the plaintiff for 
- damages against the defendant for breach of the 
contract: . 

Heid, that the parties intended that time should 
be of the essehce of the contract and that, therefore, 
the defendant was liable to pay dinten for breach of 
the contract. [p. 348, col. i.] 

Appeal against the decree of the District 
Judge, Assam Valley Districts, dated the 
llth April 1912; modifying that of the 
Subordinate Judge, Sibsagar, dated the 16th 


S September 1911. 
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the question of- limitation , 


to dismiss the 
-however, have not taken this strict view and 
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Mr. N. O. Bardalut, for the Appellant. 

"Babu Monmohan Dutt, for the Respondent, 
JUDGMENT. ~ 

MOOKERJEE, J.—This is an appeal by the 
defendant ina suit for damages for breach 
of contract. .On the Ist October 1910, the 
plaintiff stipulated with the defendant to 
engage his eiephantup to the 83lst March 
1911 fora sum of Rs. 700 for the purpose 
of khedia operations (to capture wild 
elephants), The contract provided that 
the elephant would be delivered by the 
defendant to the plaintiff on the lst October 
1910; but the defendant obtained an 
extension of time till the 6th October, ‘and 
yet did not deliver the elephant till the 
llth October. The plaintiff refused to 
accept the elephant, and on the v6th October 
1910 instituted tkis suit for recovery of 
damages to the extent of Rs. 2,000. The 
pluint states. that, according to the terms 
of the contract, the defendant, upon failure 
to make over the elephant on the date 
specified, would pay the plaintif the sum 
of Rs. 2,000 as compensation. The Courts 


-below have found that this is not a correct 


interpretation of the contract; which merely 
provided that, if before the expiry of the 
term of six AAN Ng the defendant, for any 
reason, takes back the elephant, he will 
render himself eee to pay damages to the 
extent of Rs. 2,000. Consequently, the 
foundation of ha claim for damages as 


_ laid in the plaint cannot be sustained; and 


the Courts below would have been neniel 
suit. The Courts below, 


have been more considerate to the plaintiff, 
as they have determined the question of the 
loss actually sustained by him from the 
failure of the defendant to deliver the 
elephant on the date specified. The Subor. - 


dinate Judge held that the damages should 


be assessed at Rs. 869; the District Judge, 
on appeal, has reduced the amount to 
Rs. 669. This decree is now assailed before 
us on two grounds; first, that as time was 
not of the essence of the contract, the 
plaintiff is not entitled to a decree for 
damages; and secondly, that, if this contention 
fails, damages have been overassessed, 


Section 55 of the Indian Contract Act 
provides that whena party to a contract 
promises to do a certain thing at or. before 
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a specified time and fails to do any such ofthe third head. The District Judge has’ 


thing at or before the specified time, the 
contract, or so much of it as has not been 
performed, becomes voidable at the option 
of the promisee, if the intention of the 
parties was that time should be of the 
essence of the contract. What, then, was 
the intention of the parties in the case 
before us? As Lord Cairns observed in 
Bowes y. Shand (1), merchants are not in the 
habit of placing upon their contracts 
stipulations to which they do not attach 
some value and importance. Prima facie, 
then, the parties may be deemed to have 
intended that time should be” of the 
essence of the contract inthe case before 
us, This conclusion is confirmed by the 
circumstance that the defendant obtained 
an extension of the time for delivery of 
the elephant; if the time were not of the 
essence of the contract, he need not have 
asked for extension of time. We must thus 
proceed on the assumption that according to 
the true intention: of the parties time was of 
the essence of the contract. This leads us to 
the question, whether the damages have been 
assessed properly. 

Under section 73 of the Indian Contract 
Act, when a contract has been broken, the 
party who suffers by such breach is entitled 
to receive from the party who has broken 
the contract, compensation for any loss or 
damage caused to him thereby, which 
naturally arose in the usual course of things 
from such breach or which the parties 
knew, when they made the contract, to be 
likely to result from the breach of it. Let 
us test the award made by the District 
Judge inthe light cf this principle. The 
compensation decreed has been assessed 
under three heads; first, wages of mahuls 
and phundis advanced by the plaintiff 
(Rs. 456), less the amount recovered by him 
(Rs. 264); secondly, a sum of Rs. 27 spent 
in the purchase of jute and other articles; 
and thirdly, a sum of Rs. 450, which repre- 
sents the cost of hire of another elephant 
engaged by the plaintiff to be used along 
with the elephant of the defendant. We 
are of opinion that the damages have been 
correctly assessed under the first two heads 
but the claim must be disallowed in respect 


(1) (1877) 2 App. Cas. 455 at p. 463; 86 L, T. 857; 
25 W. R. 730; 46 In J. Q. B. 561. 


found tbat the other elephant, engaged by 
the plaintif from Nowgong, arrived after the 
defendant tendered his elephant. Conse- 
quently, when the defendant tendered his 
elephant, the other elephant was not avail- 
able for use. That does not absolve the 
defendant from liability for damages for 
breach of his contract. But these damages 
cannot include the costs of hire of the other 
elephant. It is to be noted that at the 
time when the plaintiff was giving his 
evidence, he had: not in fact paid Rs. 450 to 
the owner of the second elephant; that there 
is nothing in the record to show that the 
owner of the second elephant has ever 
demanded anysum from the plaintiff; that 
in his evidence-in-chief the plaintiff made 
no mention of damage arising from the 
proposed hire of the second elephant; and 
that when making his statement of claim to 
the defendant’s agent shortly after the 
breach of the’ defendant’s contract, the 
plaintiff did not suggest that any sum was 
due from him tothe owner of the second 
elephant. On these facts, we must hold that 
there was some feature in the contract relating 
to the second elephant absolving the plaintiff 
from liability to its owner. We accordingly 
hold that the plaintiff is not entitled to 
damages under the third head. 


The result is that this appeal is allowed in 
part and the decree of the District Judge 
modified. The plaintiff will have a decree 
for Rs. 219 only. Hach party will 
receive and pay costs in proportion to his 
success and failure in each Court. A self- 
contained decree will be drawn up in this 
Court so that there may be no dispute as to 
the amount of costs payable by one party to 
the other. 

Appeal partly allowed. 
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4 ALUAHABAD HIGH COURT. 
Sreconp Civiu Arrea No, 692 or 1914. 
January 13, 1916. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Tudball. 


e 


MUHAMMAD KHALIL—P tamrivr— 
APPELLANT | 
VETEUS 
MUHAMMAD IBRAHIM -—-DEFENDANT— - 
RESPONDENT. 


Muhammadan Law— Pre- emption—Talab-i i-istishhad 

made by letter, if valid. 

Where a pre-emptor is able to make the second 
‘demand (talab-i-istishhad) in person, he cannot make 
: ib by means of a letter. 

Second appeal from a decree of the District 

Judge of Saharanpur. 

The Hon’ble Dr. Tej) Bahadur Sapru, for 
the Appellant. 
= The Hon’ble 


Respondent. 


Mr. Abdul Raoof, for the 


l JUDGMENT. 

‘Ricwarps, C. J.—This appeal arises out of a 
suit for pre-emption based on Muhammadan 
‘Law. The second demand ‘(éalab-t-dstishhad), 
was made by letter. The lower Appellate 
Court has held that this was not a compliance 
with the Muhammadan Law and has 
‘dismissed the plaintiff’s suit. On the facts 
as found there was no reason why the 


-plaintiff should not have made the 
second demand in person. It is urged, 
‘however, in appeal here that under the 


Muhammadan Law as properly understood 
the .pre-emptor has an optionand he is 
entitled, if he so pleases, to make his second 
demand by letter. In support of this 
proposition’ ‘certain’ learned authors on 
Muhammadan Law have been cited, including 
Bailey, Macnaghten and Ameer Ali. All 
these authors touch on the question as to 
how the second demand may be “made. But 
their views are all based upon a- text from 
Fatawa Alamgiri and must be read therewith, 
This has been translated for us and no 
exception is -taken to’ the’ translation. It 
is-as follows: “If a pre-emptor comes to 
know of the sale while he ison his way to 
Mecca and makes the talab-¢-muwasabaé but 
is unable to perform the falab-z-isteshhad 
personally, he ought to appoint a vakzi to 
make the claim of pre-emption for him. If 


he . cannot find- any one whom he may 
appoint his vakil but finds a messenger, he 
ought to write a letter and’ ip this 


_ 
- 
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letter he ought to appoint a vakil. Tf he 
fails to do so, his right of pre- 
emption will be lost. But if he can neither 
find a vakil nor a messenger, his right of 
pre-emption will not be lost until he finds 
one.” It is quite clear that the plaintiff was 
not unable to make these demands himself, 
nor is there anything to show that he was 
unable to appoint a rakil. We think the 
view taken by the Court below was correct 
and ought to be affirmed. We dismiss the 
appeal with costs. 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
_ AppeaL FROM A.PPELLATE Decree No. 2534 
or 1913. 

April 8, 1915. 
Present:——Justice Sir Asutosh Mookerjee, Kr., 
l and Mr. Justice Newbould. 

Nawab Sir SALIMULLAH BAHADUR anp 
OTHERS — PLAINTIFFS— Å PPELLANTS 
VETSUS 
KALI PROSONNO PARBAT AND OTHERS— 
| DEFENDANTS -—RESPONDENTS. 

Landlord and tenant—Abatement of rent, claim 
for, on ground of diluvion—Contract affecting claim 
— Construction. 

A lease provided inter alia: “We (tenants) shall not 
be able to claim abatement of rent on account of flood, 
drought, death and flight, waste and abandonment, 
inundation, possession and dispossession or any other 
ground of like nature’, but there was no mention 
of diluvion in the clause: 

Held, that the tenants did not contract themselves 
out of their right to claim abatement ou the ground 
of diluvion by virtue of that clause; [p. 350, col. 2.) 

that a forced construction should not be put 
upon that clause to justify an inference that the 
tenants made themselves responsible for the entire 
rent, notwithstanding diluvion. [p. 350, col. 2.] 

Appeal against the decree of the District 
Judge, Backergunge, dated the luth May 
1913, affirming that of the Munsif, Patuakhali, 
dated the 15th May 1912. 

Babu Surendra Nath Guha, for- the Appel- 


lants. 


JUDGMENT. 


~ MOOKERJER, J.—This is an appeal by the 
plaintiffs in a snit for rent. The defend- 
ants claim abatemént as a portion of the 
land demised’ has been lost by diluvion. 
The question in controversy is, whether the 
tenants are entitled to abatement on the 
ground stated. The Coyrts below have 
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decided concurrently in favour of the tenants. 
On behalf of the plaintitfs-appellants, it has 
been contended that the defendants con- 
tracted themselves out of their right to 
claim abatement on the ground of diluvion, 
under the instrument whereby the tenancy 
was created on the 2lstSeptember 1894, 

It cannot be disputed, indeed it has not 
been disputed before us, that if a portion 
of the land demised be washed away, the 
tenant is entitled to abatement of rent, on 
the principle formulated in section 52 of 
the Bengal Tenancy Act. tn the case of 
Sheikh Enayetoollah y. Sheikh Hlahee Buksh 
(1) Sir Barnes Peacock, ©. J., stated it 
as settled doctrine that the tenant was 
entitled to abatement for the lands washed 
away, if the terms of the kabulyat were 
not such as to preclude him from claiming 
that abatement. He pointed ont that the 
rule was founded on principles of natural 
justice and equity, and that ifa landlord 
let his land at a certain rent: to be paid 
during the period of occupation and the 
land was by the act of God put in such 
a state that the tenant could not enjoy 
it, the tenant was entitled to abatement. 
He held accordingly that when land was 
proved to have been washed away and yet 
the claim lor abatement was resisted by 
the landlord, it must be proved affirmatively 
by him that the tenant had contracted 
himself out of his right to claim abatement 
by some express stipulation mentioned in 
the lease. In the case before us, there is 
no express stipulation in the lease to show 
that the tenant contracted himself out of 
his right to claim abatement. But it has 
been argued that the right has been talcen 
away, by implication, under a clause which 
is in these terms: “We shall not be able 
to claim abatement of rent on account of 
flood, drought, death and flight, waste and 
abandonment, inundation, possession and 
dispossession or on any other ground of 
like nature.’ There is no mention of 
diluvion here; but it is worthy of note that 
the clause is followed by another which 
reserves in the landlords expressly a right 
to claim additional rent, if, on measure- 
ment, it transpires that the tenant is in 
possession of excess area, On behalf of the 


(1) W. B., 1864, Act X, 42. 
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landlords, it has been argued that the 
clause to which we have referred includes, 
by implication, cases of diluyion. We are 
unable to accept this contention as well 
founded, If there had been an express 
reference to diluvion, as in the leases in 
the cases of Watson & Co. v. Nistarini 
Gupta (2) and Nunda Laul Mukherjee v. 
Kymuddin Sardar (3) or, if there had 
been a general comprehensive clause 
under which the tenant precluded himself 
from claiming abatement on any ground 
whatsoever, as in the case of Ishan 
Chunder Chowdhry v. Chunder Kant Rey 
(4), the contention of the landlords might 
bave prevailed. But if is plain that a 
forced construction should .not be put 
upon this clause to justify an inference 
that the tenant made himself responsible 
for the entire rent even if all the lands 
comprised in his tenancy were washed 
away. This would be the inevitable Ingical 
result if the contention of the appellants 
were to prevail, The description of the 
lands in the schedule to the lease shows 
that they were situated on the bank of 
a river. Consequently the possibility of 
diluvion could not have escaped the parties 
and yet they did not exclude diluvion as 
a possible ground for abatement of rent, 
In the absence of an express stipulation 
to cover the contingency which has arisen, 
it would, in our opinion, be unreasonable 
to hold that the tenants placed themselves 
in a position of manifest disadvantage 
without any corresponding benefit. ‘The 
ease of Satyendra Nath Thakur v. Nilkantha 
Singha (5), on which the appellants rely, 
is clearly distinguishable. There the tenant 
agreed to pay vent for a specified area, 
and if was ruled that the purchaser of 
his right, title and interest could not 
successfully contend that he was liable to 
pay rent for a smaller area found on 
measurement to be contained within the 
boundaries. We hold that the view taken 
by the Courts below is just and unassailable. 


The resulé is that the decree of the 
District Judge is confirmed and this appeal 
dismissed. 

Appeal dismissed, i 

(2) 10 C. 544. 

(3) 9 0. W. N 886. 

(4) 18 C. L. R. 66. 

(5) 21 C. 383. 
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ALLAHABAD HIGH COURT. 
Firss Civin AprgaL No. 12 or 1914. 

| = gJanuary Z4, 1916. ih 
Present:— Sir Henry Richards, Kr., Chief — 
_ Justice, and Mr. Justice Ratique. 

JAMNA DAS— PLAINTIFE— APPELLANT 

versus 
RAM AUTAR PAN DE—Derenpayt — 


RESPONDENT l 

Sale— Money left with vendee noi paid to mortgagee 
— Suit aguinst vendee—Trust—Transfer of. Property 
Act UV of. I-¥2), s 90. 
~ One L mortgaged certain zemindari and mortgagee 
rights to the plaintiff Jand then sold both to the 
defendant R. Part of the sale-proceeds were left 
with R to pay off J. J obtained a decree for the 
sale of the zemindart alonc. The sale of the zemin- 
Qari property being insufficient to satisfy the 
decree, J applied for a decree under section fO of 
the Transfer of Property Act and obtained a 
decree against other persons J then sued Ras his 
trustee for the money left with the latter by L: 

Heid, that no trust was created in favonr of J 
and that he was no party to the transaction and the 
sale to R did not in any way affect J’s rights to 
proceed against the property mortgaged to him, 


First appeal . from a decree of the 
Subordinate Judge, Mirzapur. 
The Hon’ble Mr. Motilal Nehru, for the 


Appellant. 
The Hon'ble Dr. Sundar Lal and the 


Hon’ble Dr. Tej Bahadur Sapru, for the Re- 


spondent., 


JUDGMENT. f 

Ricwarys, C. J.— This appeal arises cut of 
a` suit in which the plaintif Lala Jamna 
Das claimed the sum of -Rs, 43,009 
together with interest. 1t appears that 
on the vnd of June 18638 one Musammat 
Lakbpati Kunwar made a mortgage in 
favour of Jamna Das. The mortgage con- 
sisted of zem7ndart propert} and also mort- 
gagee rights.in other property. tn the 
24th of November 1846 Musammaét Lai hpati 
sold the entire mortgaged property, that is to 
say, the zemindart and the mortgagee rights, 
to the defendant Pandit Ram ‘Autar Pande 
for the sum of Rs, 44,000 leaving Rs. 40,000 
with the verdee for payment of the money 
due to Jamna Das. On the 9th of 
February 1$00 Jamna Das sued for sale of 
tle mortgaged yrcperty. Alter a consider- 
able amcunt of litigation he gota decree but 
only for the sale of the zemindarz; the mort- 
gageerights were excluded. 
zemindait property being insufficient io 
satisfy the decree, the plaintiff on the 7th of 
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- Autar Pande for 


lħe sale of ihe . 


January 1907 applied for a decree under 
section 900f the Transfer of Property Act 
and after some further litigation obtained a 
decree against the judgment-debtors other 
than the present defendant. It is alleged 
that a balance of Rs. 33,009 still remained 
due. He now. brings the present suit, alleg- 
ing that Pandit Ram Antar Pande was a 
trustee for him becanse Rs. 40,000 out of 
Rs, 44.000 was left in his hands for pay- 
ment of the plaintiff's debt. There is no 
doubt that it was due to certain rulings of 
this High Court that the mortgagee rights 
were excluded from the original decree which 
Jamna Das obtained on foot of his mortgage. 


Ever since the case of Ram Shankar Lal v. 


Ganesh Prasad (1) was decided, a mortgagee 
of mortgagee rights (thatisa sub mortgagee) 
is entitled to pursue his remedy and realise 
his debt ont of the mortgage security even 
though that security, be mortgagee. rights. 
In the case we have referred: to, the authorit- 
ies were fully discussed and the Court unani 
monsly overrnled the case of Maia Din Kaso- 
dhan v. Kazim Husain (2). The later decision 
of this Court is supported by the provisions 
of Order XXXIV. In reality the pre- 
sent snit has been brought because the plaint- 
iff failed to realise his debt in the appro- 
priate way. In ouropinion the real nature 
of the sale of the 24th of November 1896 was 
a sale by Musammat Lakhpati to Pandit Ram 
Rs. 4,000 subject to the 
mortgage of Rs. 40,000. In our judgment 
it is absolutely clear that no trust was created — 
in favour of the plaintiff. He was no party 
to the transaction and the sale did notin any 
way affect his rightsto proceed. against the 
property mortgaged to him. We consider 
that the decision of the Court below was 
quite correct and must be ccnfirned. We 
accordingly dismiss the appeal with costs. 


Appeal dismissed. 
(1) 29 A. 385; 4 A. L. J. 278; A. W. N. (1907) 
97; 2 M. L, T. 248 (F, B.). 
(2) 13 A. 432. 


352 
GOBINDA CHANDRA t. LALIT MOHAN ROY, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 2831 
or 1913. < 
May 19, 1915. 

Present:— Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Roe. 
GOBINDA CHANDRA SAHA SARDAR 
AND. OTHERS- DEFENDANTS — APPELLANTS 
versus 

LALIT MOHAN ROY—P.uaintirr— 


_ RESPONDENT. 

Bengal Cess Act (IX of 1880 B. C.), s. 41—Cesses, 
liabilities in respect of, if can be modified by 
contract, - i 

The liabilities of landlords and tenants in 
respect of cesses under section 41 of the Bengal 
Cess Act must be determined according tothe Statute, 
unless there is a clear provision in the lease to show 
that the parties have contracted themselves oat of 
the provisions of that section. [p. 853, col. J.] 

the 


Appeal against the decree of 
Subordinate Judge of Dacea, dated the 2nd 
. May 1918, modifying that of the. Munsif 
‘of Dacca, dated the 28rd August 1912. 

Dr. Sarat Chandra Bysak and Babu Gopal 
Chandra Das, for the Appellants. 
= Babus Basant Coomar Bose and Rafendra 
Chandra Guha, forthe Respondent. ` 

JUDGMENT. 

_ Mooxersez, J. This” is an appeal by 
the defendants in a suit for recovery of 
arrears of rent. The controversy relates 
to the liability of the parties in respect 
of cesses. The lease executed on the 
2nd June 1902 fixes the rent at an 
aggregate sum of Rs. 1,151-6-16-2 krants 
inclusive of cesses and the dues of the 
superior landlord; out of this sum, Rs. 
600 is payable by the tenants direct to 
their grantor and the remainder to the 
superior landlord. ‘There is also a provision 
that the tenants will every year deposit, 
in the name of. their landlord, in the 
office of the zemindar, the sudder rent 
payable to the zemindar and the cesses 
thereupon payable by their landlord. It 

is finally stipulated that if any new tax 
“be imposed by the Goverument in future 
and if the same be payable by the 
subordinate tenure-holder, the tenants will 
successively remain bound to pay the tax 
separately in the office of their landlord 
in addition to the aforesaid fixed road 
cesses and public works cesses. The 
contingency which has happened is that 
for the years in suit the zemindar is 
entitled to a smaller-amount on account 
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of cesses than was contemplated by the 
lease, that is, Rs. 80 and odd instead 
of Rs. 86 and odd; in other words, the 
amount . payable. to the zemindar 


was 
reduced from Rs. 551 and odd to Rs. 
0439 and odd; notwithstanding this, 
circumstance, the plaintiff has sued to. 


recover only the annual sum of Rs. 600 
on account of rent. The defendants contend 
that the plaintiff should claim more, because 
the plaintiff is entitled to the benefit of 
the reduction in the. amount payable by 
the defendants to the zemindar on account 
of cesses. The plaintiff, however, feels 
shy of this apparently tempting offer and 
‘persists in his claim for Rs. 600 and no 
more. It is not difficult to see that the 
defendants anticipate a time when a larger 
sum may become payable to the zemindar 
on account of cesses, and they contend - 
that the plaintiff is entitled to receive; 
not Rs. 600, but Rs. 600 increased or 
reduced by the reduction or increase in 
the amount payable as cesses. The question, 
consequently, requires examination, whether 
upon the terms of the lease, the plaintiff 
is entitled to an invariable sum of Rs. 
600 regardless of the amount of cesses 
actually payable to the zemindar or-whether 
he is entitled to a variable amount, that 
is, Rs. 600 either increased or reduced by 
the fall or rise in the amount of cesses, 
payable by the defendants to the zemindar. 


Upon this point, the Courts below have. 
expressed divergent opinions. We think’ 
the view adopted by the Subordinate 


Judge is correct. 


It is plain that the concluding passage ; 
of the lease, whereon stress was laid by 


‘the defendants, relates to anew tax not 


foreseen by the parties to the contract at’ 
the time the lease was granted and does 
not bear upon the solution of this question, 
It has no reference to the contingency 
which has happened and which may happen 
in an altered form in future, namely, an 
increase or decrease in the amount of 
cessses on account of re-valuation of the - 
estate. In such a contingency, as was 
pointed out in Mohanund Sahay v. Saitdunnessa 
Bibi (1), Krishna Chandra Basu v. Mo- 
hendra Nath Basu (2), the liabilities 


(1) 8 C. L. J. 525; 10 0. W. N. 154, 
(2) 9 Ind. Oas. 704; 18 OC. G. J. 212. 7 
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of the parties must “be determined accord- 
ing to the Statute, unless there is a 
.clear provision in the lease to show that 
the parties have contracted themselves out 
of the provisions of section 41 of the 
Bengal Cess Act. In the case before us, 


the lease plainly provides for the payment- 


of a fixed sum of Rs. 600 by the defend- 


ants to their landlord, regardless of the 


amount actually paid as cesses. In this 
view, the decree of the Subordinate Judge 
must be affirmed and-this appeal dismissed 
with costs. 

- Appeal dismissed. 





BOMBAY HIGH COURT. 
ORIGINAL Crvit Surr No. 252 of 1915, 


November 12, 1915. ` 


: Present:—Mr. Justice Macleod. 
Tus TEXTILE MANUFAOTURING Co., 
LTD,— PLAINTIFNS 
TENSUS 
SALOMON BROTHERS—Derenpants. 
Contract Act (IX of 1872), s. EG (2)—Contract with 
alien enemy, legality of. afttr outbreak of war—Pro- 


clamations and Ordinances prohibiting alien enemies’ 


from carrying on trade, effect of--Hostile Foreigners 
Trading Order. 

All contracts with alien enemics became illegal on 
` the outbreak of war. [p. 354, col. 2.] 


in February 19 4 the defendants agreed to pur- 4 


chase from the plaintiffs certain goods during the 
year ending the-#Ist December 19]4 and to take 
delivery at least once monthly. Tho defendants 
were a German joint stock company, having a branch 
in Bombay-under the sole management of a German 
subject. On account of the war and the various 


Proclamations and Ordinances issued, the defendants - 


failed to take delivery: of the goods as agreed. Tho 
plaintiffs sold the goods aé a loss, and after deduuting 
the value of the deposit with them, made by the 
defendants against fulfilment of the contract, sued 
the defendants for the balance: 

Held, that the contract became illegal and was 
dissolved on tlre declaration of war on the 4th 
August 1914 [p. 354, col. 2.] 

Heid, also, 1} that it had become impossible owing 
to circumstances arising from the outbreak of war 
for the defendants to perform thoir part of the 
contract: [p. 857, col. 1] 

(2) that even assuming that it only became so after 
the Hostile Foreigners Trading Order dated the 14th 
November, the plaintiffs, inasmuch as thoy gave the 
defendants further time for taking delivery up to 
the 16th December, waived any -breach committed 
before that date; [p. 857, col. 2.} 

(3) that, on the above findings the defendants were 
entitled to a return of their deposit under section 56 
(2) of the Indian Contract Act. [p. 357, col. 1.] 


Mr. Weldon (with him Mr. Strangman), for 
the Plaintiff. 


23 


+ 


descriptions specified in the 


Mr. Moos (with ii: Mr. Campbell), for 
the Defendants. 

JUDGMENT.—By a contract, dated the 
1Sth of February 1914, the defendants 
agreed to purchase from the plaintiffs the 
total quantity of waste of the several 
contract pro- 
duced in the plaintiffs’ mills during the 
year ending the 3ist December 1914, at 
the respective prices specified in the 
contract and to take delivery of whatever 
‘waste might be ready at least once monthly. 

The defendants deposited with the plaintiffs 
35 per cent. Government Promissory’ Notes 
of the face value of Rs. 2,200 to be retained 
by the plaintiffs against the fulfilment of 
the contract. 

The defendants are a German joint stock 
company incorporated under the laws of 
Hanover, having a branch in Bombay, under 
the sole management of one Carl Beyer, a 
Germar. subject. 

On the 4th August 1914, war was 
declared between Great Britain and Ger- 
many. 

On the !S8th August, the plaintiffs wrote 
to the defendants calling upon them to take 
delivery of waste under the contract. 

Mr. Beyer replied on the 22nd August that 
on account of the present political position 
they were not allowed todo business in India 
and requested the plaintiffs to keep the 
delivery of waste standing over until business 
was allowed to be resumed. 


On the llth November, plaintiffs again 
called upon the defendants to take delivery 
of the waste under the contract. 

_ Defendants replied on the 13th that they 
were unable to arrange for further delivery 
until the declaration of peace. 


On the 3rd December, plaintiffs called 
upon the defendants to comply with their 
notice of the llth November on or before 
the &th December. The defendants replied 
through their solicitors on the 9th December 
and plaintiffs’ solicitors by their letter of the 
12th December extended the time for taking 
delivery until the 16th December. Defend- 
ants’ solicitors replied on the 18th referring 
to the internment of the defendants’ Manager 
on the 5th September and claiming that 
under section 56 (2) of the Indian Contract 
Act, the defendants were relieved from the 


a 
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performance of their part of the contract. 
On the 16th February 1915, the plaintiffs’ 
solicitors informed the defendants that they 
had sold the waste of which the defendants 
had been under contract to take delivery at 
a loss of Rs. 4,270-13-0 and after deducting 
the value of the deposit demanded payment 
of Rs. 2,0;4-13-2, 

The plaintiffs filed this suit on the llith 


March. Three main contentions are raised 


by the defendants’ written statement. . 

First, that on the outbreak of war, as 
the defendants were alien enemies, the 
contract was avoided and sboth parties 
were absolved from any performance under 
16. 

Secondly, that the defendants were pro- 
hibited by reason of their status as alien 
enemies from engaging in or carrying’on trade 
and that though the defendants applied to 
the Local Government for permission to 
carry on their local business, it was-not until 
the 8th February 1915 that they ‘obtained a 
licence limited to the winding-up and liqui- 
dation of the defendants’ local business under 
Government supervision. Therefore, it 
became impossible for the defendants to 
perform their part of the contract. 

Thirdly, that if there was a breach of 
the contract it was waived by the -plaintiffs 


‘granting an extension of time for- perform- 


ance until the 16th December, “and before 
that date the order of the 14th November 
made it impossible for the defendants to 
perform their contract. 


This is not the case of a contract between 
a British subject and an alien enemy having a 
commercial domicile outside enemy territory. 
But even if it were, I am not prepared to 
adhere to the hitherto accepted doctrine 
that domicile and not nationality is the 
test. That doctrine was established when 


wars were waged under very different 
conditions and it is certainly desirable 
that it should be re-considered. The 


defendant company is registered in Germany 
and its business is managed and controlled 
from Germany. Mr. Beyer acted under 
instructions from headquarters and especially 
in the case of the contract in suit he 
sent samples of the waste to head- 
quarters for approval, since the waste was 
intended for exportto Germany. Therefore, 
the defendants have a German residence and 


domicile: De Beers Consolidated Mines, Limited 
v. Howe (1). 

Nor does the question arise whether the 
contract is merely suspended during the 
duration of hostilities, as the period of the 
contract expired before there was any like- 
lihood of hostilities coming to an end. 


The more modern view seems to be that 
all contracts with alien enemies become 
illegal on the outbreak of war: see per 
Lord Lindley in Janson v. Driefontein Con- 
solidated Mines, Limited (2). 


In W. Wolf and Sons v. Carr, Parker and 
Co. (Limited) (8) the defendants, a Man- 
chester firm, were sued by the plaintiffs, 
a German firm, whose partners were resi- 
dent and domiciled in Germany and had 
their principal place of business in Germany 
with branches in Manchester and other 
places, for the recovery of £ :,342-8-6 partly 
for goods sold and delivered and partly as 
damages for breach of contract. The plaint- 
iffs reliea onthe sixth clause of the Pro- 
clamation of the 9th September 1914, but it 
was held by the Court of Appeal that there 
was nothing in that clause which enabled 
the plaintifis to recover where otherwise as 
alien enemies they would not be entitled to’ 
do so. On the outbreak of war, the con- 
tracts between the plaintiffs and defendants 
became illegal contracts and were dissolved 
and there has been since then no transaction 
between the parties within the meaning of 
clause 6. The plaintiff's contention was 
that clause 6 enabled an enemy to sue in 
respect of obligations entered into before the 
war, but as the plaintiffs were not suing 
in respect of any transaction authorized by 
or coming within clause 6 it was held that 
they were not entitled to maintain the actions 
under its provisions. 


This decision was followed by Bray, J., in 
Kreglinger and Co. v. Oohen (4), where the 
plaintiffs were a Belgian Company carrying 
on business in Antwerp and London and 
the defendant was a German carrying on 
business in Hamburg, and the claim was for 


(1) (1806) A. C. 455; 75 L. J. K. B. 858; 95 In 1) 
22]; 18 Manson 394; 24 T. L. R. 756. 

(2) (1902) A. C. 484 at p.509; 71 L. J. K. B. 887; 87 
L. T. 874; 51 W. R. 142; 7 Com. Cas. 268; 18 T, L. R. 


96. 
(3) (1916) 31 T. L. R. 407, 
(4) (1916) 31 T, L. R, 592, 
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damages ona contract entered inte ‘before 
war broke out. 

Another decision to the same effet has 
been reported in the -newspapers, though it 
-has not yet dppeared in any of the Law 
Reports. These ‘decisions follow a simple 
principle consonant. with common sense and 
capable of universal application, thereby 
avoiding the many troublesome questions 
which must arise otherwise, to what should 
be done during the continuance of hostilities, 
and what should be the position of the 
parties when hostilities cease: There may 


be hardships in individual casés, but it is 


‘obvious that it is better to allow the parties, 
1f they so wish, to renew their contracts at 
the.end of the’ war, rather than bind 
them to continue business under the prior 
‘contracts when it is almost certain that 
the surrounding circumstances will be entire- 
ly altered. 


. I must decide, therefore, that the contract — 


in suit became 
the 4th August. 
_ But apart from that it is quite clear that 
owing to the outbreak of war subsequent 
events rendered it impossible for the defend- 
‘ants to perform their contract. 

Mr. Beyer financed his local transactions 
by a credit opened at the instance of the 
defendants with the Chartered Bank and, 
. on ‘the 18th August, he received a ne 
from them that he conld, under the law, 
only draw on his account for current ex- 
penses or wages. All further business 
dealings were prohibited until he got a 
‘permit to trade from Government. Then, 
‘on the Sth September, Mr. Beyer was 
‘interned and as his Power of Attorney 
‘did not give him power to delegate his 
‘authority he was unable to carry on the 
business, 

He did give a Power of Attorney to a 
"Mr. Save but he clearly had no authority 
to-do this, and this power” was, therefore, 
valueless. 

In addition to these facts the various 
-Proclamations, Ordinances-and Orders relat- 
‘ing to trading with the enemy have been 
‘referred to and it may be as well to analyse 
‘these, 

: On the 7th August 1914, the Government 

.of India published the Royal Proclamation 
Of. the Sth August, 


ilegal and was dissolved on 


After reciting that it is contrary to law 
for any person resident, carrying on business 
or nes in Our Dominions, to trade or have 
any commercial intercourse with any person 
resident, carrying on business or being in the 
German Empire without Our permission, all 
persons resident, carrying on business or 
being in Our Dominions are warned, inter alia, 
not to supply to the German Empire any 
goods, wares or merchandise or to -supply 
the same to any person resident, carrying 
on business or being therein nor to trade in 
or carry any goods, wares or merchandise 
destined for the German Empire or for any 
person resident, carrying on business or being 


therein, 


But it is declared that where any person— 
and person includes any body of persons, 
corporate or incorporate—has or had an 
interest in houses or branches of business 
in some other country as well as in Our 
Dominions or in the Dual Empire, as the case 
may be, the Proclamation shall not apply to 
the trading or commercial «intercourse carried 
on by such person solely from or by such 


houses or branches of business in such other 


country. 

This Pronlanmenen was revoked by the 
Proclamation of the 9th September which 
was substituted therefor. 

Therein the expression ‘enemy’ was defined 
as meaning any person or body of persons of 
whatever nationality resident or carrying on 
business in the enemy country, but not in- 
eluding persons of enemy nationality neither 
resident in nor carrying on business in the 


enemy country: 


“All persons resident, carrying on business 
or being in Our Dominions are warned, 
inter alta, not directly or indirectly to a 
to or for the use or beneft of an enemy 
country, or an enemy any goods, wares or 
merchandise, nor directly or indirectly to 
trade in or carry any goods, wares or 
merchandise destined for an enemy country or 
an enemy.” 

. But under clause 6 it is provided that 
where an enemy has a branch locally situated 


‘in British, allied or neutral territory, not 


being neutral territory in Europe; transactions 


‘by or with such branch shall not be treated 


as transactions by cr with an enemy. 
Under clause 8 nothing in the Proclama- 
tion shall be taken to prohibit anything 
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which shall be expressly permitted by Our 
licence, or by the licence given on Our behalf 
by a Secretary of State or the Board of 
Trade, whether such licences shall be espe- 
cially granted to individuals or be announced 
as applying to classes of persons. 

By clause 3 of a Proclamation dated the 
Sth October, the power to granb licences on 
Our bebalf vested in a Secretary of State by 
the above clause may be exersised in India 
by the Governor-General. 


Onthe l4th October 191-4, the Govern- 
ment of India passed an Ordinance to amend 
the Foreigners Ordinance (III of 191-4) of 
the 20th August whereby sub-clause (d) was 
added to clause (2) of the prior Ordinance, 
-giving the Governor-General in Council 
power by order to provide that foreigners 
residing or being in British India shall be 
prohibited from carrying on trade or busiress 
or from dealing with any property moveable 
or immoveable or shall only carry on trade 
or business subject to such conditions and 
restrictions as the Governor-General in 
Council may impose or shall deal with any 
such property in such manner as the Gover- 
nor-General in Council may direct. 


In pursuance of such powers an Order 
called the Hostile Foreigners Trading Order 
was issued on the 14th November. 

Clause 4 directs-that a hostile foreigner 
shall not, neither shall a hostile firm, carry on 
or engage in any trade or business in British 
India except under a licence issued by or 
under authority of the Governor-General in 
Council and to such extent and subject to 
such conditions, restrictions and supervision 
as the Governor-General in Council may 
‘direct. 

Under clause 6 a hostile foreigner who, 
or a hostile firm which, has been refused a 
licence or has failed within one month from 
the date of the Order to apply for a licence 
shall (unless exempted by the terms of any 
general licence issued under the Order) 
forthwith cease to carry on or engage in 
any trade or business in British India. 

But although nothing appears in the Pro- 
clamations regarding the issue of licences to 
trade to hostile foreigners before the 9th Sep- 
tember, and nothing in the Ordinances or 
Orders of the Government of India before the 
Order of the lih November, under the 


common law the King’s subjects cannot trade 
with an alien enemy, 1. e., a person owing. 
allegiance to a Government at war with the 
King without the King’s licence. It would 
appear from other documents in the case 
that the defendants had applied soon 
after war broke out for a licence to trade, 
and their application had been considered by 
the Local Government. On the 2nd Septem- 
ber, the Secretary to Government forwarded 
to the defendants copies of three Press Notes 
‘dated the 28th Angust on the subject. 

In the first it is stated that in the 
case of firms which are wholly German 
or Austrian licence under Royal authority 
is necessary to enable them to continue their 
trade, 


The second refers to an official Notifica- 
tion of policy regarding trading with the 
enemy published by His Majesty’s Govern- 
meut in which it is stated, inter alia, that no 
payments or other operations with firms in 
hostile territory are permissible during war 
under contracts made before the war, except 
that there is no objection to payments for 
goods delivered or services rendered when 
the contract has been in other respects com- 
pleted before war, and that the question 
whether contracts made before the war are 
suspended or terminated depends on circum- 
‘stances. But trade with a branch in British 
or neutral territory of a firm having head- 
‘quarters in hostile territory is permissible, 
apart from prohibition in special cages, as 
‘long as trade is bona fide with the hranch and 
no transactions with head offices are involved. 

The third note notifies certain announce- 
ments pending final orders to be passed 
‘under the “Trading Licence Ordinance, for 
the clearing of imported goods by hostile 
firms and the acceptance of delivery of goods 
by British subjects from hostile firms. 

No Trading Licence Ordinance appears in 
the official publication of legislation and 
orders relating to the war. 


It is not to be wondered at, that confront- 
ed with this bewildering array of Pro- 
clamations, Ordinances, orders and official 
communications, abounding in conflicting 
provisions, the members of the mercantile 
community in Bombay, whother British 
subjects, foreigners or enemies, remained 
paralyzed—unablo to form «any  cpinion 
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as to what they could do or what they could 


The plaintiffs “themselves evidently 
realized this as, after their letter of the Leth 
August, they made no attempt to get the 
defendants to take’ delivery until the llth 
November. 

In my opinion, ` ‘therefore, it had become. 
impossible owing to circumstances arising 
from the outbreak of war for the defendants 
to perform their part of the contract. 

Even assuming that it only became so 
‘after the 14th N ovember, the plaintiffs gave 
the defendants further time for taking 
delivery up to the 16th December, and so 
waived any breach committed betore that 


` ‘date. 


“It is admitted that on these findings the 
defendants are entitled to a return of 
their deposit under section ` 96 (2) of the 
Indian Contract Act. 

As this is a test 


` outbreak of war on which it was necessary 
“to obtain the opinion of the Court, there will 


. be no order as to costs, 


Suit dismissed. 


~ 
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' OUDH JUDICIAL COMMISSIONER'S | 
COURT. 
Seconp Cvik APPRAL No. 212 or 1914. 
November 2, 1915. l 
Present:—Mr. Stuart, A. J.C. 
JAMSHED ALI KHAN—PLAINTIFE— 
l APPELLANT 
: versus 
ZAHUR-UL-HASAN KHAN, THROUGH 
MUNIRAN BIBI—Derenpant— 
RESPONDENT. 
Osi O atakon, suit for, 
maintainability of. 
„A suit for contribution in respect of costs is nat 
maintainable. 
Appeal against ihe decree of the District 
Judge, Qonda, dated the 16th March 1914, 
upholding that of the Munsif, Utraula, 


in respect of goste, 


. - dated the 28rd December 1913. 


Mr. J. K. Banerji; for the Appellant. 

JUDGMENT.—The -view of the law 
taken by the learned District Judge is the 
view which has keenfollowed previously in 
this’ Court in Musammat Kaniz Fizea Bibi y. 
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case arising from the 
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- MUTHUKRISUNA PILLAI U. RAJAM ALYENGAR. 
Sheo Narain Misr (1) in which Chamier, 


J.. C., followed the decision in Punjab v. 
Petum Singh (2). The learned Counsel 
for the appellant, who has argued the 
appeal very ably, has pointed out to 


me that the view taken by Mr. Chamier 
is not in accord with the view taken by 
the Madras High Court in Shakul Nameed - 
Alim Sahib v. Syed Ebrahim Sahib (3) 
and in Shruvararayan v., Pulthia Ko- 
vila Katti Vararayan (4), and that it is 
not absolutely the same view as that taken 
in a comparatively recent case decided by 
a Bench of the Allahabad High Court in 
Debt Sahai v. Ganga Sahai (5). There can, 
however, be no doubt as to the fact that 
the learned District Judge has followed 
the ruling of this Court, and after examin- 


ing the divergent views I see no reason 
to dissent from the opinion of Mr, Chamier. 
Had I not agreed with Mr. Chamier’s 


view, I should have thought it necessary to 
refer the decision of the point to a Bench. 
But as I am in accord with Mr. Chamier’s 


‘view there is no necessity to refer the ques 


tion. 


The appellant will 
The respondent is not 


1 dismiss this appeal. 
pay his own costs. 
_xepresented. 

Appeal dismissed. 

(1) 100. C. 108 at p. 111. 

(2) 6 N. W. P. H.G. R. 192. 

ee 26 M. 373. 

(4) 7 Ind. Cas. 268; (1910) M. W. N. 285. 

(5) 6 Ind, Cas, 572; 32 A. 589; 7 A. L. J. 745. 


MADRAS HIGH COURT. 
LETTERS Patent APPRAL Ne. 331 or 1914. 
` October 21, 1915. 

Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Spencer. 
MUTHUKRISHNA PILLAI— 

—A PPELLANT 
“ versas 

M.A, RAJAM ALIYENGAR AND otHERs—. 


. P&TITIONERS— RESPONDENTS. 
Limitation Act (1X of 1908), 8. 22—Suit in individual 
capacity—Suit amended as on behalf of a company 
after limitation—Adding new party. 
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The plaintiff in the original plaint did not say 
that he was suing on behalf of a certain Reliance 
Company; but on cbjection being taken by the 
defendant, he stated that he was entirely agreeable 
that the decrees should be in favour of the company, 
and that the plaint be amended so that the suit 


` might proceed as being instituted on behalf of the 


company: 

Held, that this was not a case of adding a new 
plaintiff within the meaning of section 22 of the 
Limitation Act, 1908, 

Peary Mohan Mukerji v. Norendra Nath Mukerji, 
5 Ind, Cas. 404, 14 C. W. N. 261; 7 A L. J. 125; 7 
M. L. T.63; 11 0. L. J. 220; 12 Bom, L. R. 257; 87 
J. A. 27; 37 ©. 229% 20 M. L. J. 171 (P. CO), 
followed. 


Appeal under clause 15 of the Letters 
Patent, against the judgment of the Hon’ble 
Mr. Justice Hannay, in Civil Revision 
Petition No. 484 of 1913, reported as 25 
Ind. Cas. 945, preferred against the decree 
of the Court of the Subordinate Judge of 
Trichinopoly, in Small Cause Suit No. 1579 
of 1912. 

Mr, 0. Pattabhirama Iyengar, for the Appel- 


lant. 


J UDGM ENT.—~We have heard the Pleaders 
on both sides relating to this matter, and 
though the question discussed before usis 
not entirely free from difficulties, on the 
whole we are inclined to take the view 
of the law applicable to the case which 
found favour with Mr. Justice Hannay. 
We tbink the question whether the amend- 
ment of the plaint as asked for amounts 
in law to the substitution of a new plaint- 
iff, is really covered by the Privy Council 
decision in Peary Mohan Mukerji v. Norendra 
Nath Mukerji (1). -In that case there was 
a debutter estate whigh does not appear 
to have been properly represented. After 


“the expiration of the period of limitation 


prescribed for the suit, an 
ordered in order to deker ie who shonld 
be appointed as the shebait so that he may 
represent the estate; one of the defendants 
was found to be so entitled, and wasimpleaded 
as shebait. It was held by the Calcutta 
High Court and by their Lordships of the 
Privy Council that this did not amount to 
adding a new defendant, 

Here, the plaintiff in the original PEN 


did not say that he was suing cn behalf 


(1) 5 Ind. Cas. 404; 37 C. 229;14 O. W. N, 261; 
L.J. 125:7 M. L. T. 63; 11 C. L. J. 220; 12 Bom. 
257; £O M. L. J. 17]; 27 I. A. 27 (P. 0.). 


T A 
L. R. 


INDIAN OASES. 


enquiry was. 


` 


(1916. 


of the Reliance Company; and, on objection - 
being taken by the defendant, he stated 
that he was entirely agreeable that the 
decrees should be in favour of the company, - 
and that the plaint be amended so that 
the suit might proceed as being instituted - 
on behalf ofthe company. We think this 
is nota case of adding a new plaintiff, for 
the plaintiff was already on the record 
and all he did not , make clear in the 
original plaint was the capacity in which 
he instituted the suit. We dismiss the appeal 
with costs. 
n Appeal dismissed, 





BOMBAY HIGH COURT. 
CIVIL EXTRAORDINARY APPLIGATION No. 48 
oF 1915. 5 
July 27, 1915, 
Present: — Mr, Justice Batchelor and Mr. 
Justice Hayward. | 
BAI ATRANI -~ Derenpant—APpPLicanr 
Versus 
DEEPSING BARIA --Prarntirr— 


OPPONENT. 

Civil Procedure Code (Act V of 1908), s. 115 — Order 
granting temporary injunction on appeal—“Gase decided 
in which no appeal lies”, interpretation of-—~Interference 
in revision—Bombay Regulation If of 1827, s. 5— 
High Courts Act (24 G 26 Vict. O. 104), s, 9. 

The plaintiff, in a suit for a declaration that he wag 
the owner ofa certain talukdari estate, applied for 
the issue of a temporary injunction restraining 
the defendant from making any adeption pending 
the disposal of the suit. The Trial Court first grant. 
ed the injunction but later on dissolved it. The 
District Judge accepting the plaintiff's appeal 
granted a temporary injunction The defendant put 
in an application for revision: 

Held, (1) that the order of the District Judge, 
having been passed under clause (i) of sub-section - 
(1) of section 104, Civil Procedure Code, Was a 

“case decided in which no appeal lies” within the 
meaning of section 115, and that the revision petition 
WAS, To competent; [p. 360, cols.1 & 2; p. 361, 
col, 2 

(2) that in any event the order was open iè 
consideration under the still wider provisions of 
section 5 of Regulation IL of 1827, continued in 
force by virtue of‘section 9 of the High Courts Act 
of 1861; [p. 3°30, col. 2; p. 361, col. 2.) 

(3) that under the circumstances of the case the 
order granting the injunction was unjustified and 
should be set aside. [p. 361, col, 1] 

Per Batchelor, J—'lhe word ‘ case’ in section 115 
of the Civil Procedure Code of 1£08, is a word cf 


wide or comprehensive import and clearly covers 
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a far larger area than would be covered by sucha 
_word as ‘suit’ or ‘appeal.’ [p. 359, col. 2 | 

Inasmuch as section 116 is merely an empowering 
section granting certain jurisdiction to the High 
Court, and asthe use or exercise of that jurisdiction 
is, within the prescribed limits, regulated by 
the discretion of the High Court, the section ought to 
receive rather a liberal than anarrow interpretation. 
[p 860, col .1 ] 

Motilal Kashibhai v. Nana, 18 B. 35, referred to. 


Civil Extraordinary Application from an 
order passed by the District Judge, Ahmed- 
abad, in Appeal No. 24 of 1914, setting 
aside an order passed by the Subordinate 
Judge, Godhra,.in Suit No. 409 of 1914. 

Mr. G. S. Rao, for the Applicant. 

Mr. H. CO, Coyajee (with him Mr. G. N. 
` Thakor), for the Opponent. 
i JUDGMENT. | 

BATCHELOR, J.— This application arises in 
the course of a- pending suit in which the 
plaintiff claims to~be the son, or at least 
the dastputra, of a certain decoded Thakor; 
with his plaint the plaintiff presented an ap- 
plication praying for an injunction against 
the Thakor’s senior widow, restraining her 


from making adoption pending the decision . 


of his status. The learned Subordinate 
Judge at first granted “a tempcrary injunc- 
tion against the widow, but afterwards, 
for reasons with which we are not at present 
concerned, he dissolved it. The plaintiff ap- 
pealed to the District Judge,who has granted 
a temporary injunction restraining the 
widow from adopting pending the decision of 
this suit. This application is made in order 
that the District Judge’s injunction should 
be revised by this Court. 


Mr. Coyaji for the plaintiff takes the preli- 
minary point that the application is not 
competent under section 115 of the Civil 
Procedure Code, and he relies mainly upon 
such cases as Chattar Singh v. Lekhraj Singh 
(1), Inve Nizam of Hyderabad (2) and Farid 
Ahmed v. Dulari Bibi (3), where the Courts 
have held that there is no jurisdiction under 
section 115 to revise an interlocutory order 
when there is an appeal from the final 
decree thereafter to be passed. These Allah- 
abad cases were, however, considered in 
Dhapi v. Ram Pershad (4), where the learned 


(1) 5A. 298; A. W. N. (1883) 39, 
(2) 9 M. 256. 
A 6 A. 233; A. W. N. 


(1884) 45. 
4) 140, 768, 
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Judges of the Calcutta High Court -took a 
different view, and having regard to the 
comprehensiveness of the word ‘case’ occur- 
ring in-section 115 and to the possibility of 
grave injustice which might result from the 
adoption of the other principle, decided 
that under section 115 of the Code the Court 
had jurisdiction to revise an interlosutory 
order. © This decision was considered by 
Sir Charles Sargent and Mr. Justice 
Candy in Motilal Kash’bhat v Nana(5) which 
took a course between the two extremes, and 
which admittedly lays down the law appli- 
cable in this Presidency to the present 
point. The learned Chief Justice concedes 
for the purpose of argument that the 
word ‘case’ may be wide enough to include 
an interlocutory order, but he points out 
that a word of such general import must 
be controlled by the purpose with which 
the section was framed. That purpose, he 
observes, was clearly to enable a party to 
obtain the reétification of a decision or 
order of a lower Court by the High 
Court when there would otherwise be 
no remedy. In the facts then before the 
Court a remedy was supplied by section 
591 of the Code of 1£82, and on that ground 
it was decided that the revisional jurisdiction 
of the Court could not successfully be invok- 
ed. Mr. Rao éontends that this decision in 


~ Mottlal’s case (5) is in favour of the present 


petitioner, inasmuch as in the circum- 
stances of this application the applicant 
has no- other remedy available to him 
and may, if this petition is summarily 
dismissed, be exposed to injustice, otherwise 
It appears to me that 
this contention should prevail. 


I make no attempt to fasten any forma 
definition upon the word case’ which occurs 
in section 115. I rote only that, as was 


held in Motilal Kashibhat v. Nana (5), it is a 


word of wide or comprehensive import and 
clearly covers a far larger area than would 
be covered by such a word as ‘suit’ or ‘appeal.’ 
There is, therefore, in my. opinion, no- 
thing incongruous or repugnant in holding 
that the, word ‘case’ may .cover such 
an order: as we have here, restraining a 


` Hindu widow from adopting. I am further 


of opinion that inasmuch as section 115 


(5) 18 B. 36. 
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is merely an empowering section granting 
certain jurisdiction tothe High Court, and 
aa the use or exercise of that jurisdiction 
will, within the ‘prescribed limits,: be re- 
gulated by the discretion ofthe High Court, 
the section cught to receive rather’a liberal 
than a narrow interpretation. 


Reverting now to Sir Charles Sargent’s deci- 
„sion in Motilal’s case (5) it is necessary to say 
that the present section 115 of our Code is 
a reproduction of section 622 of the Code of 
1882 and that the old section 591 re-appears 
without alteration in the present section 105. 
We must, therefore, in accordance with 
the Chief Justice’s ruling, enguire whether 
in this particular case a remedy against the 
order of injunction was supplied to the pre- 
`~ gent petitioner by section 105 of the Code. 
To understand section 105, reference first 
must be made to section 104, which specifies 
the orders from which a first appeal is per- 
‘mitted; while section 105, as the marginal 
description shows, refers to “other orders.” 
Under clause (¢) of sub-section 1 of section 
104, it is enacted thatan appeal is allowed 
from any order made under rules from 


which an appeal is expressly allowed 
by rules. To ascertain which are the 
orders here referred to, we must turn to 


Order -XLIII, rule 1, which describes the 
orders from , which .an appeal lies. Clause 
(r) of this- rule mentions an order under 
rules l and 2 of Order XXXIX, and 
these rules provide for the grant of a 
temporary injunction in such a case as that 
now before us. It follows, therefore, that 
“the District Jadge’s order falls within the 
scope of section 104 of the Code and is, 
therefore, in my opinion, excluded from the 
scope of section 105. If that is so, then 
“it clearly cannot be said that the petitioner 
had against this order a remedy supplied 
to him by section 105. Mr. Coyaji answers 
that there was, under section 04, a single 
appeal from the original order made by 
_the Subordinate Judge; but that order was 
in the petitioner’s fayour, and, unless this 
application can now be considered, the peti- 
tioner. has no remedy against the order of 
which alone she complaius. And it seems 
to me impcssiblé to say that the injury 
‘caused by the order, if it is wrong, may 
not be nremediable; for the petitioner, or 
the koy chcsen for adoption, may well die 


t 
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long before this litigation reaches its end. ' 
That being so, I think that, consistentJy ae 
the ruling in Motilal Kashika v. Nana (5), we © 
ought to hold that this application is com- 
petent under section 115. 


I think also that Mr. Rao’s alternative 
contention must be conceded, that the ap- 
plication is in any event within the extra- 
ordinary jurisdiction vested in this (Court, 


- That jurisdiction is derived from Regulation 


11 of 1827 which empowered the Sadar 
Diwanee Adalut to exercise general super- 
intendence over all Subordinate Courts. By 
section 9 of the High Courts Act the’ 
jurisdiction thus originally granted to the 
Sadar Diwanee Adalut was transferred to 
the High Court when that Court was 
constituted in 1861. It is true that the 
Regulation of 1827 was repealed in 1873 by 
Act XII of that year. Butthe third paragraph 
of the first Section of the Repealing Act pro- 
vides that: “It shall not affect any established 
jurisdiction, form or procedure or existing | 
usage, custom or privilege, notwithstand- 
ing that the same respectively may have 
been in any manner affirmed, recognized or 
derived by, in, or from, any enactment 
hereby repealed.” It follows, I think, that 
the jurisdiction established in the Sadar 


= Diwanee Adalut in 1827 and in the High 


Court in 1&61 was not affected by the repeal 
of the Regulation in 1873. 

On these grounds I am of opinion that 
this Court has jurisdiction to entertain the 
application which, therefore, should be con- 
sidered on its mèrits, 

Tbe only remaining question is, whether 
the injunction, which the learned District 
Judge granted to the plaintiff, can be 
allowed to stand. I think not. We have 


. had a learned and exhaustive argument, and 


in the course of it it has been admitted 
at the Bar that there is no instance in the 
Reports where a Court has restrained a 
Hindu widow from adopting to her deceased 
husband. I will not say that the Court 
has no jurisdiction to grant such an in- 
junction in any conceivable circumstances, 
but I think I may safely say that in the 
circumstances ‘now before us there is no 
justification for such an order. The order 
is made in a suit which involves a claim 
to a very large estate, and it is extremely 


-prokable that the litigation may ultimately 
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‘find its! way ‘to the Privy Council, in which 
event it would be a sanguine estimate to 
suppose that the controversy- will be termi- 


nated within the next eight or ten years. 


Yet throughout that period this widow will 
be debarred from adopting, if the injunction 
is to be maintained. During that period it 
is, as I have said, possible that the widow 
“may die. It-is possible also that the boy 
selected for adoption and, as we are told, 
approved by the Collector, 
If things are thus left for the indefinite 
period of the duration of this litigation, it 
appears to me prohable that the widow may 
never be able to-exercise her inherent right 
of benefiting ber deceased husband’s seul by 
‘making this adoption to him. In the mean- 
while the estate, which is in the hands of 
the Collector, is in no danger. On the 
other hand, I cannot discern any real or 
grave inconvenience to’ which the plaintiff 
will. be put by discharging the injunction. 
The plaintiff either ‘is or is not the legally 
recognized son of the Thakor. If he is 
not, he cannot suffer from the adoption. 
`- If be is, he is equally saved from prejudice, 
because the adoption would in that event 
- be void. 

I think that all considerations, not only 
of present convenience but of present justice, 
are so overwhelmingly in favour of the 
widow that we ought; in our extraordinary 
_ jurisdiction, to discharge the order of the 
learned Judge below. In my judgment, 
therefore, the injunction should be dissolved 
and the widow should have the costs of this 
application throughout, 

HAYWARD, J.—I  eonznr. 
briefly is, whether an order granting a 
temporary injunction on first appeal is a 
“case decided in which no appeal lies” 


within the meaning of section 115 of the. 


Civil Procedure Code. 
Now, it seems to me clear that such an 
order must be held to bea case decided” 


in view of the very wide meaning ordinarily 
attachable to that word. 


‘Next, such an order is an order passed 


under clause (2) of sub-section 1 of section 


104, and no appeal les from such an order ` 


by virtue of sub-section 2 of section 104. 
But it must further be considered, whether 
such an order is one affecting the decision 
of the suit in which it was made and so 
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itself. It is 


from the decree under section 105. 
may also die. 


The question 


361 


an order which could be questioned on the 
final appeal from the decree under section 
105. - 

It appears to me itis not. It stands by 
an order having force 
temporarily only pending the suit. It 
cannot be said to be an-order affecting 
the decision of the suit and could, therefore, 
not be called in question upon final appeal 
For 
these reasons it seems to me that such an 
order must be held to be a “case decided 
in which no appeal lies” within the 
meaning of section 115 of the Civil 
Procedure Code. 
` I also concur that the order would be 
open to consideration under the still wider 
provisions of section 5 of Regulation 1I of 
1827, continued in force by virtue of section 9 
of the High Courts. Act vf 1861. Those 
provisions have been saved from repeal by 
the operative sections of the General 
Repealing Act (XII of 1873). This has 
been indicated in the decisions holding 
that proceedings under the Mamlatdars 
Courts’ Act are subject to the supervision 
of this Court, a jurisdiction which has 
been impliedly recognized in section 24 
of the Mamlatdars Vourts’ Act of 1906. 

It seems to me, therefore, on both 
these grounds that this application is open 
to consideration by this Court. 


Revision allowed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Seconp Civir. APPRAL No. 222 or 1914. 
November 8, 1915. 
Present:—Mr. Stuart, A. J. C. 
NARAIN DAT—~ Derenpanr— 
APPELLANT 


VETSUS 


GOPAL DAS-—- PLatntirr—Responpenr, 
Hindu Loao—Mitakshara Adoption by Hindu husband 
without consent of wife—<Adapted son, right of, to 
succeed to his arloptive father’s wije, 
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NUSSERVANII & CO. v. WARTENFELS. 
A person adopted by a Hindu governed by the 
Mitakshara Law without the consent of his wife has 
all the rights of a natural son with regard ‘to his 


adoptive father, but not with regard to the wife 
of his adoptive father who has not consented. 


Appeal against the decree of the District 
Judge, Lucknow, dated the llth May 1914, 
upholding that of the Munsif, Lucknow, 
dated the 31st March 1914. 

Babu Basudev Lal, for the Appellant. 

Babu Salig Ram, for the Respondent. 


JUDGMENT.—The point for determina- 
tion in this appeal is, whether a, man 
adopted as son by a Hindu governed by 
the Mitakshara Law without the consent 
- of that Hindu’s wife is an heir to the sister 
of such wife of his adoptive father. There 
can .be no doubt as to the fact that a 
Hindu governed by the Mitakshara Law 
can adopt without the consent of his wife, 
and that a person so adopted has all the 
rights of a son with regard to his adop- 
tive father, and it is also settled law that, 
in case the wife of such an adoptive father 
consents to the adoption, the person adopted 
obtains all the rights ofa son with regard 
to her also. It has never, however, been 
laid down in any judicial pronouncement 
(as far as I am aware) that a person 
adopted by a Hindu governed by the Mitak- 
shara Law without the consent of his wife 


obtains the rights of a son with regard to - 
-. the lady who has not 


consented to his 
adoption, and in the circumstances the point 
must be determined upon a general con- 
sideration of the principles of the Hindu 
Law as laid: down in the textbooks. There 
is nothing in the Mitakshara itself upon 
the subject. There is a dictum of Nanda 
Pandit which will be found in section |, 
paragraph 22, of his treatise on adoption 
upon which the learned Counsel for the 
appellant bases an argument to the effect 
that an, adoption by a husbard binds the 
non-consenting wife to an extent which 
makes an adopted son the son of the wife 
as well as the son of the husband. This 
interpretation, however, is not accepted by 
Mr Gopalchandra Sarkar Sastriin his Hindu 
Law, pages 160 and 161,and in his Tagore 
Law Lectures on the Hindu Law of Adop- 
tion at pages 214 and 215. The view that 
he takes is that, while the absence of 
consent on the part of a wife in no way 
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invalidates an adoption by her husband, the 
person so adopted does not become the heir 
to such non-consenting wife. I have been 
unable to discover any other authority upon 
the subject. The view taken by Mr. Sastri 
appears to me to be correct. Under a 
Hindu Law a bachelor or a widower can 
adopt, as is clearly laid down in Tulshi. 
Ram, v. Behari Lal(1). This circumstance | 
shows that the existence ofa spiritual mother | 
is not necessary to give effect to a Hindu 
adoption If a man who has no wife can 
adopt, the fiction that the adopted son 
requires a spiritual mother cannot be accepted, 
and in absence of a doctrine to the effect 
that he requires a spiritual motherit is difficult 
to understand his claim to succession to the 
wife of his adoptive father when she has 
not consented to his adoption. Further, it 
would appear to me that such an adopted 
son would not be in a position to confer 
spiritual benefit upon the wife of his adoptive 
father when such wife has not consented to 
the adoption, and thas an important ele- 
ment requisite to create a right to succeed 
would be absent in the case. For the above 
reasons I accept the view of the Courts below 
and dismiss this appeal. The appellant 
will pay his own costs and those of the 
respondents. 
Appeal dismissed. 


(1) 12 A. 328 at p. 353. 


BOMBAY HIGH COURT. 
ORIGINAL Civin Sut No. 1 or 1914. 
January 20, 1916. 

Present:— Mr. Justice Macleod. 

P. NUSSERVANJI & Co.— PLAINTIFFS 


VETSUS 


ss. WARTENFELS— DEFENDANT. 

Oosts—Costs of Government Solicitor and fees of 
Advocate-General, how to be taged. 

In suits by or against Government in which costs 
might be awarded to Government, the bill of costs 
must be taxed without reference to the arrangement 
which exists between the Government and its legal 
advisers with regard to their remuneration, [p. 3605, 
cols, 1 & 2.] 


Mr. Kanga, for the Plaintiffs. 
Mr. Jardine oe General), for the 
Defendant, ` 
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JUDGMENT.~ This is an application to 
reyiew the certificate of the Taxing Master. 
On the 18th September 1914, the plaintiff 
filed this suit against the ss. Wartenfels 
then lying in Bombay harbour to recover 
the price of coal, supplied to her before she 
left Bombay in July 1914. The vessel was 
the subject-matter of certain proceedings in 
Prize in the Court of the Resident at Aden 
and had been handed over to the Bombay 
Government by an order of that Court, datied 
the 4th September. The Secretary of State, 
therefore, became defendant on intervention 
in the suit which was eventually dismissed 
as against him and the plaintiffs were order- 
ed by the decree to pay his costs of the suit 
when taxed. The defendant, accordingly, 
` brought in his bill of costs for taxation. On 
` such taxation the plaintiff contended that 
only such sums as had been disbursed by the 
defendant’s solicitor on his behalf should 
be allowed and that as the defendant em- 
ployed a solicitor on a fixed salary and also 
paid a fixed monthly sum to the Advocate- 
General, who was expected to conduct all 
Crown cases on the Original Side of ‘the 
High Court, all profit costs and brief fees to 
the Advocate-General should be disallowed. 

It is unfortunate that no evidence was 
placed on the record to show the exact terms 
of the arrangement which existed between 
the defendant and his legal advisers with re- 
gard to their remuneration, but it was ad- 
mitted during the argument before me that 
the question fordecision was whether the 
defendant was entitled to have his bill of 
costs taxed without reference to any such 
arrangement or whether only actual dis- 
bursements should be considered on taxation 
and the remaining charges disallowed alto- 
gether. The law to be applied is the com- 
mon law of Hingland. 


The identical question arose in Azimulla 
Saheb v. Secretary of State for India (1), con- 
firmed on appeal in the case of Muhammad 
Alim Ovllah Sahib v. Secretary of State 
for India (2); and it was decided that an 
arrangement between Government and their 
solicitor, whereby the latter receives a fixed 
salary and in addition the costs awarded to 
Government in any litigation, would not 


(1) 15 M. 405. 
(2) 17 M. 162, 
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affect a party condemned to pay costs 
to Government. It cannot be disputed 
that at common law costs are awarded to 
a successful party as an indemnity for the 
expenses legitimately and reasonably incurred 
in fighting the action. As stated by Bram- 
well, B., in Harlod v. Smith (3), costs as be- 
tween party and party are given by the law 
as anindemnity to the person entitled to 
them; they are not imposed as a punishment 
on the party who paysthem nor given as a 
bonus to the party who receives them. There- 
fore, if the extent of the damnifieation can 
be found out the extent to which costs 
ought to be allowed is also ascertained. 

It would, therefore, follow that a success- 
ful party cannot recover anything beyond 
expenses actually incurred or for wnich he is 
liable. 

No doubt in Raymond v. Lakeman (4), 
where the purchaser’s solicitor received a 
fixed salary, there is a dictum of the Master 
of the Rolls to the effect that a party who 
has to pay costs is not entitled to the benefit 
of a private arrangement between his op- 
ponent and his solicitor as to costs, but it 
does not appear that the solicitor was to get 
the costs recovered in addition to his salary. 
In Gundry v. Sainsbury (5) that dictum was 
not even referred to. The plaintiff's soli- 
citor agreed with his client to conduct his 
case in the County Court without charging 
him anything. The plaintiff was awarded 
£15 damages but in the course of his evi- 
dence he admitted that he had arranged 
with his solicitor not to pay the costs of the 
action, consequently Counsel for the defend- 
ant asked the County Court Judge to en- 
ter judgment for the plaintiff for £15 but 
without costs, on the ground that under 
the proviso to section 5 of the Attorneys 
and rolicitors Act, 1870, the plaintiff was 
not entitled to recover from the defendant 
more costs than were payable by the plaint- 
iff to his solicitor under his agreement. It 
was contended by the plaintiff that as the 
agreement was verbal the proviso to section 
5 had no application. The learned County 


(3) (1880) 5 H & N.381; 29 L.J. Ex. 141: 6 


Jur, (N. s.) 254; 1 L. T. 556; b W. R. 447; 120 R.R 
648. 
: (4) (1865) 34 Beav. 584; 145 R R. 682; 55 E, R. 
61. 


(5) 11910) 1 K. B. 645; 79 D. J. K. B.713; 1021, 
T, 440; 54 S. J. 327; 26 T. L, R. 32], 
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Court Judge held that the agreement need 
not he in writing and gave jndgment for 
£ 15 without costs. The Divisional Court 
upheld this decision. Before the Appeal 
Court it was contended fur the respondent 
that the proviso to section 5 of the Act of 
1870 simply re-affirmed the common law doc- 
trine. It was held that it was only when 
the agreement was set up by the solicitor 
that the Statute required it to be in writ- 
ing, and that the case would be decided un- 
der the common law. Buckley, L. J., re- 
marked : 

“Suppose the Act of 1870 does not apply. 
Then the client comes to the Court and says: 
‘This is a matter in respect of which I am 
entitled to get costs because I have been put 
to expense, and the law as administered in 
this Court allows mein that state of things 
to be indemnified by the defendant to the 
extent of party and party costs.’ But he 
having come to assert that right, the Court 
says: ‘True, you are entitled to such indem- 
nity, but inasmuch as you have nothing to 
pay by reason of your agreement with 
your solicitor there is nothing for which to 
indemnify you.’ ” 

The Assistant Taxmg Master has distin- 
guished that case, on the ground that the 
plaintiff’s solicitor was only employed for 
that particular case. The Taxing Master 
has referred to the cases of Attorney- 
General v. Shilldbeer (6), Galloway v. 
Corporation of London (7) and Hender- 
son v. Merthyr Tydfil Urban Council 
(8), but in all those cases the arrange- 
ment with the salaried solicitor was 
that he should geta fixed salary and no- 
thing more, so that the costs awarded to the 
party ‘employing a salaried solicitor went 
into the pockets of that party in reduc- 
tion of the salary paid to the 
By 18 & 19 Vic., c. 90, it is expressly pro- 
vided that costs awarded to the Crown are to 
be paid into the consolidated fund, and it is 
possible,thongh extremely improbable, that in 
any one year the Crown or any Corporation or 
individual employing a salaried solicitor 


(6) (1849) 19 L. J. Ex. 115; 6 D. & L. 286; 4 
Ex. 606. 

(7) (1867) 4 Eq. 90 at p. 97; F6 L. J. Ch. 978; 16 L. 
T, 407; 16 W. R 1032, 

(8) (1800) 1 Q. B. 434; 69 L. iJ. Q. B. 335; 46 W., 
R. 882. 
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might receive, as the result of successful 
litigation, profit costs exceeding that salary. 
But as remarked by Channel], J , in Henderson 
y. Merthyr Tydfil Urban Council (8) it would 


-be impossible in ordinary cases fora losing 


party to show that an actual profit was 
being made. 

In Attorney-General y. Shillibeer (6) Baron 
Parke remarked: 


“It is perfectly clear that the Crown in- 
curred expenses abovt this suit; and unless 
the Crown is to be compensated by the pay- 
ment of the ordinary fees, there would be 
no mode of compensating it at all, because it 
is impossible for the Crown to say what pro- 
portion the expense of conducting this par- 
ticular suit must bear to the entire salary 
for the year until the end of the year, when 
all the suits are known, and when the ex- 
pense of each would be calculated, which at 
the time the costs are taxed if is impos- 
sible to know, and, therefore, itis impossible, 
if the Crown is to be compensated at all, 
that it should be compensated except in 
the way of payment of the ordinary fees.” 

The decision in Gundry v. Sainsbury (5) was 
foreshadowed by Page Wood, V. C., in Gal. 
loway v, Corporation of London (7) where he 
SAYS: 


“The argument which struck me most was 
that with regard to the indemnity; but I 
cannot apprehend that the Court can investi- 
gate agreements of this nature with respect 
to such a question. Mr. Bagshawe cited a 
ease | Hockley v. Bantock (9)| which tended 
to support his view, with reference to the 
principle of indemnity, where a person is 
ordered to pay costs; and, for ought I know, 
if an agreement has been entered into by. 
a client with a solicitor that he shall pay 
no costs, it may be a question whether or. 
not the opposite party can avail himself of 
that agreement, and say to the client, you 
do not require indemnity.” 


This case differs from all the English cases 
cited in that itis admitted that the costs, 
if allowed, will not go to Government to com- 
pensate them in part for the expenses they 
incur aunually in employing a salaried 
solicitor but will go to the solicitor himself in 


excess of his salary. 
(9) (1633) 2 My. & K. 437; 3 L.J. Ch. (N. s.) 93 
39 E. R. 1001, : : ; 
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“It is suggested: that if this arrangement 
‘aid not exist and the solicitor had not the 
chance of recovering profit costs in snits by 
or against Government in which costs 
“might be awarded to Gcvernment, he would 
have to: be paid a higher salary and that, 
therefore, as such costs` are allowed by 
- Government to be paid to their solicitor, 
they are really 
excess salary as they otherwise would have to 
pay. En 72 
I doubt whether this is a satisfactory. 
argument apart from the fact that, there is 
no evidence -to show that if the above- 
mentioned arrangement did not exist 
Government would pay their solicitor a 
higher salary. i 


But as stated by Baron ‘Parke in 
Attorney-General v. Shillibeer (6), the 
Government’ have incurred expenses, 


although no particular portion of the salary 
of their solicitor .can be allocated to the 
- work done-in this suit, and, therefore, they 
are entitled to be compensated by receiving 
costs from the losing party. If they choose, 
instead of setting off their costs against 
the salary they have to pay, to hand them 
over to their solicitor as a bonus, can the 
plaintiffs object? Ithink they could only 
abject if the solicitor depended entirely on 
his remuneration for costs recovered from 
opposite parties. If, for instance, a party 
agrees with his solicitor to pay him a fixed 
sum, say. £ 100, for the costs of a suit and 
pays him that amount, then, if he wins, 
whatever his costs, when: taxed, may 
amount to, He is not entitled to recover more 
than £100 from’ the losing party. But 
the latter can have no voice in the spending 
of that money by his opponent, , even 
although there may be an. agreement to 
‘pay the solicitorthe balance of his taxed 
costs. a a Ve 3 

-Fhe question of the ae of the Adate: 
General stands on the same’ footing, but 
there is further’ a decision in Lord. dd- 
vocate v. Stewart (10); cited with approval 
tby Lord Halsbury (in Laws of England), 
Volume XXVI, page 804, that a losing party 
. must pay the feen of Counsel for the Crown 
even though he Pe paid a fixed oe a 


n 
"o ow . t x - a 


* (10) (t500) a 5; P, 173. 
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In my opinion, tharafora, bas darision 
of the Taxing Master was right ani the 
application for a raview must ba dismissal. 

Application dismissed, 


OUDH JUDICIAL COMMISSIONERS 
COURT. 

Seconp Crvit Aepeat No. 806 or 1915, 
November 22, 1915, 
Present:—Mr, Lindsay, J. C. 
DHANESH PRASAD AND OTHERS — 
PLAINTIFFS— APPELLANTS 
VETSUS 
GAYA PRASAD AND OTHERS— DEFENDANTS 
— RE>PONDENTS, 

U. P. Land Revenue dct (IL of 1901), s. 111— Juris. 
‘diction of Civil Court— Revenue Court, direction by, to 
file suit in Civil Court within time fixed-—Limitation, 

Where an Assistant Collector, taking action under 
section LEI of the Land Revenue Act, directed the 
plaintiffs to file a suit in a Civil Court within three 
months to establish the right which they were 
claiming: 

Heid, “that the Civil Court could not take cognizance 
of the suit unless it had been brought within three 
‘months from the date of the decision of the Assistant 
Collector. [p. 366, col. 1.] 


Appeal against the decree of the Sub- 
ordinate Judge, Rae Bareli, dated the 29th 
‘May 19 5, upholding that of the Munsif, 
Rae Bareli, dated the 26th February 1915. 

_ Pandit Gokaran Nath Misra, for the Re- 
spoudents. 


JUDGMENT.—The only ' question which 
is raised in this second appeal is the question 
of limitation, which involves a further 
question as to whether the Civil Courts 
have any jurisdiction to entertain the suit 
which was brought by the plaintiffs-appellants. 
The facts may be briefly stated as follows. 
The plaintiffs own a share in a certain 
patii called Paiti Mahadeo Prasad, and” it 
appears that sometime ago the defendants 
made an application to Revenue Courts under 


tbe Land Revenue Act for a perfect parti- 


tion of certain patéisin the village including 
the pait above mentioned. In those pro- 
‘ceedings the present plaintiffs raised an 
objection, alleging that certain land which 
they held in excess of their proper share 
was not liable to division by reason of their 


_, having acquired an absolute title to it by 
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adverse possession. Obviously this objection 
involyed a question of proprietary title and 
the Assistant Collector, taking action under 
section 111 of the Land Revenue Act, 
directed the plaintiffs to file a suit in a 
Civil Court within three months to establish 
the right which they were claiming. The 
plaintiffs, instead of obeying the direction 
thus given by the Assistant Collector, thought 
fit to appeal against his order through 
successive Kevenue Courts up to the Board 
of Revenue. The appeal to the Board of 
Revenue was unsuccessful, and the order 
of the Board was passed on the 26th of 
March 1914.. After the case had been 
disposed of by the Board of Revenue (who 
seem to have suggested that the plaintiffs 
still had three months to bring their suit 
in a Civil Court), the plaintiffs still did 
not bring the suit within the three 
months from the date of the Board’s order, 
but went back to the Assistant Collector 
and asked for an extension of time to 
enable a suit to be brought in a Civil 
Court. The result was that the suit out 
of which this appeal has sprung was put 
into Civil Court more than three months 
from the date of the Board of Revenne’s 
order. Both the Courts have held that the 
suit was not entertainable, being beyond 
time and not being cognizable in the cir- 
cumstances by the Civil Court. That decision 
appears to me to be perfectly correct. In 
the first place, ib was for the plaintiffs to 
take action in accordance with the order 
of the Assistant Collector under section 111 
of the Land Revenne Act, and it has been 
held that Civil Courts taking cognizance of 
the suits which are contemplated by this 
section must see that all the con- 
ditions which enable them to take cognizance 
‘are fulfilled. It is quite clear from the 
language of section !11 that no Orvil 
Court can take cognizance of a suit such 
as is therein referred to, unless it has been 
brought into Court within three months 
from tke date of the decision of the 
Assistant Collector. As regards the expres- 
sion of opinion by the learned members 
of the Board of Revenue that the suit 
might still be within time if brought 
within three months from that date of their 
order, it seems that the learned members 


had the provisions of section 14 of the- 


Limitation Act (IX of 1908) in mind. That 
Act, however, does not apply to suits which 
are contemplated by section I11 of the 
Land Revenue Act and it was not possible 
under the law for the period of limitation 
to be extended with reference to the pro- 
visions of section 14 of the Limitation Act. 
Quite clearly, therefore, the conditions which 
enable the Civil Courts to entertain a suit 
of this nature were not fulfilled in this 
case and the plaintiffs cannot now be 
heard to say that, having delayed beyond 
the time appointed by the Assistant 
Collector in his order under section 111 
of the Land Revenue Act, they havea right 
to have this suit for declaration entertained 
when it bas been lodged far beyond the 
period of limitation. The decision of both 
the Courts below is perfectly correct. The 
appeal is dismissed with costs. 


Appeal dismissed, 


BOMBAY HIGH COURT. 
ORIGINAL Civiu Sum No 244 or 1915. 
October 6, 1915. 
Présent:—Mr. Justice Beaman. 
PRATAPCHAND GULABCHAND 
— PLAINTIFF 
VETTES 


PURSHOTAMDAS MALJI AND otaers— 
DEYENDANTS. 

Stamp Act (II of 1899), s  35— Promissory note . 
— Instrument providing for payment of monthly 
interest, nature of. ° 

Ordinarily where a person acknowledges to have 
received a definite sum of money ona certain date 
for a certain term, there can be no reasonable doubt 
but that what he means is that on the expiration of 
that term he is willing to pay the money on demand. 
Lp. 867, col. 1.] 

But the insertion of a term forthe payment of 
monthly interest is altogether inconsistent with the 
legal notion of a promissory note, and an instrument 
containing such a term does not fall under the 
absolute prohibition of section 36 of the Indian 
Stamp Act. [p. 367, col. 2.) 


Mr. Jinnah (with him Messrs. Strangman 
and Wadia), for the Plaintiff. 

Mr. Desai (with him Mr. Kanga), for the 
Defendants. 

JOUNDGMENT.—The first point. raised and 
argued :n limine is whether the writing of 
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eatin SINGH V. ANUP. 
the 14th of September 1911 


in evidence. 


is admissible 
If if is a promissory mote, 
it is clearly insufficiently stamped, and, 
therefore, inadmissible under section 35 
of the Indian Stamp Act. I should have 
had very little hesitation, notwithstanding 
` the decisions in the cases of Govind Gopal v. 
‘Balwantrao Hari (1) and Tirupathi Gotndan 
v. Rama Reddi (2), in holding that this 
was in substance: a promissory ` note 
although it does not contain an express 
promise to pay, but-for the term inserted 
in it for the repayment of interest at 9 
per cent. per annum every month. Had 
that term been omitted, I do not know 
how it could have been contended that 
the mere omission of the words “I promise 
to pay at the expiration of three years’ 
period” would really have affected the 
“character of the document, or could have 
been imported as a qualification of the 
intention of the parties who made it 
at the time of its making. That very 
restricted mode of interpretation has, it 
must be admitted,’ found favour with 
very learned and eminent Judges, who 
discover in the absence of such words as 
“I promise to pay” and the- substitution 
for them of.such words as “I am liable” 
a sufficient ground of distinction upon 
- whieh to declare that the writings 
containing the former expression 
while those containirig the latter expression 
are not, promissory notes. But, with the 
greatest deference, I find it too difficult 
to Impose such weight upon the ‘letter, 
while entirely ignoring the quite transparent 
spirit; of the transaction. Ordinarily 
‘where a person acknowledges to have 
received a definite sum of money on 4 
certain date for a certain term, there can 
be no reasonable doubt but that what he 
means is that on the expiration of that 
term he is willing to repay the money 
on demand. Here, however, the whole 
complexion of the document of the 14th 
of September 1911 is, 1 think, completely 
‘ changed, and changed too not only in 
form but in substance, by the insertion 
of ‘the term for the payment of monthly 
interest upon which Mr. Jinnah has 


(1) 22 B. 986. 
(2) 21 M, 49; 7 M. L. J. 291. 
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relied. I think there is no answer to his 
argument that such a term is altogether 


_ Inconsistent with the legal notion of a 


promissory note and that his clients were 


at liberty at any time during the 
currency of the three years’ period to 
bring a suit or suits for any interest 


which may have fallen due and remained 
unpaid under this clause. Not only is 
the existence of such a clause repugnant 
to the essential character of a commercial 
document negotiable by mere endorsement 
such aS a promisscry note, but it would, 


in: my opinon, render the negotiability 
practically impossible while establishing 
legal relations between the parties 


anterior to the period at which alone the 


principal sum is to be called in. I 
think, therefore, that the agreement of 
the 14th of September 1911, whatever 


else it may be, is not a promissory note, 


‘and, therefore, does not require the stamp 


of Rs. 125 which otherwise it would have 
done, nor falls under the absolute prohibi- 
tion of section 35. Itis probably correctly 
stamped, though it is unnecessary to 
express any opinion upon that at present; 
but even if it were not, it would become 
admissible in evidence upon payment of 
the required penalty. 

I decide the preliminary point in fayour 
of the admissibility of the document, 
provided that should it be found to be 
insufficiently stamped the deficiency and 
penalty be duly paid. 

Order accordingly. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Seconp Civin APPEAL No, 824 or 1914, 
November 25, 1915. 
Present:—-Mr. Kanhaiya Lal, A. J. C, 
-KHANJAN SINGH—Ptarntire No. 1— 
APPELLANT 
VETEUS 
ANUP AND OTHERS —DEFENDANTS AND 


PLAINTIFF— RESPONDENS. 

Civil Frocedure Code (Act V of 1908), 8.47, O. XXI, 
r. 95-~-Suit for possession by decree-hotde: purchaser, 
maintainability of - Questions relating to possession 
of property after sale, meaning of. i 


r 


_Dhole v. Narayan 


‘Jagan Nath (5) 1. 
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A decree-holder auction-purchaser can maintain 
a suit for possession irrespective of the remedy’ 
provided by- Order KAT, rule 95, Civil Procedure 
Code, and section 47 does not bar such a suit. 


INDIAN 


Questions relating to the possession of property 


"after sale has taken place, cannot be deemed to be 


questions connected with the execution, discharge or 
satisfaction of a decree, within the meaning of section 
47, Civil Procedure Code. 


‘Appeal against the decree of the District 
Judge, Sitapur, dated the 2nd April 1914, 
reversing that of the Sub-Judge, Sitapur, 
dated the 28rd-December 1913. 

Babu Ram Chandra, for the Appellant. 

Mr. Ali Mohammad, for the Respondent. 


JUDGMENT.—-The question for con- 
sideration in this appeal is whether a decree- 
holder, who purchases the mortgaged proper- 
ty in execution of his decree for sale, 
can file a suit for the recovery of possession 
of that property, if he is unable to obtain 
its possession otherwise. 

. In Madhusudan Das v. Gobinda Pria 
Chowdhurant (1), Kattayat Pathumayi v. 
Raman Menon (2) and Sadashiv Mahudu 
Vithal Mawal (3) the 
view taken was that such a suit was not 
maintaiñable, and that the only remedy 
open to such a purchaser was to apply 
for possession under Order XXI, rule. 95, 
read with section 47 of the Code of Civil 
Procedure. The opposite view was taken 


in Musammut Bhagwati v. Banwari Lal (4). 


It is not disputed that such a suit by 
an auction-purchaser, who was not himself 
the decree-holder, is maintainable, irrespec- 
tive of the remedy provided by Order XXI, 
rule 95, of the Codel Maharaj Singh v. 
It is contended that the 
decree-holder by becoming an auction- 
purchaser does not cease to be a party to 
the decree and is barred by section 47 of 
the Code from seeking a remedy which 
is available to him under that section. But 
section 47 is confined to the determination 
of questions relating to the execution, 
discharge or satisfaction of a decree, and, 
where a decree has been satished in whole 


(1) 27 0. 34; 4 C. W. N. 4170 

(2) 26 M. 740; 18 M. L. J. 287. 

(3) 11 Ind. Cas. 987; 35 B. 452; 13 Bom. L, R. 661. 
oe 1 Ind. Cas, 416; 81 A. 82;6 A. L.J. 71; 6 M. L. 


Ty 
D 10 Ind, Cas. 714; 14 0. C. 76. 
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"or in part by the sale of the property of the 


judgment-debtor, its execution, so far as 


_ that property is concerned, is complete and. 
“any questions arising thereafter relating to 


the possession of that ‘property cannot be 
deemed to be questions connected with its ex- 
ecution, discharge or satisfaction. In Mahabir 
Pershad Singh v. Macnaghten (6) their | 
Lordships of the Privy Council in dealing | 
with a case, where a.decree-holder had pur- 
chased the proper} ; mortgaged, ‘observed: 

“Leave to bid puts eth end to the disability of 
the mortgagee, and puts him in the same 
position as any independent purchaser.” It- 
is unnecessary to consider whether in such a 
case a purchaser is the representative of the 
decree-holder or of the judgment-debitor, 
for, as pointed out in Nadamunt Narayana 
v. Veerabhadra Pillai (7), the true ground 
for the prohibition is not that section 47 of 
the Code’ bars the suit, because the 
anction-purchaser is the representative of the: 
decree-holder, but that the section prohibits 
the consideration of only such questions 
which properly arise -in connection with 
the execution, discharge or satisfaction 
of a decree. Khanjan Singh, plaintiff, is 
the owner of a half share in the property ` 
sold. Kallu Singh, the other purchaser, 
has filed an application, stating that he 
bas transferred ‘his half share to one 
of the jadgment- debtors. 

The appeal is, therefore, allowed, and the 
plaintiff-appellant’s claim decreed in regard ` 
to a half share in the property in dispute 
with costs throughout. The defendants- — 
respondents will, under the circumstances, 
bear their own costs in- all the Courts. 


Appeal allowed, 


(6) 16 C. 682 at p. 692: 16 1. A. 107. 
7) 8 Ind. Cas. 429; 34 M. 417; (1910) M. W. N. 
662; 9 M. L. T. 152; v1 M. L. J. 928, 
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JAIKARAN V. JANKI SAHU, 
_ALLAHABAD-HIGH COURT.. 


maer Bas 
““ BAL Counct Arrear No. 16, op 1915. 
L > >November, 6, 1915. 
Present:—Sir Henry Richards, Kr., Chief - 
- Justice, and Mr. Justice. Rafique.. 
JAIKARAN AND OTHERS- DEFENDANTS — 
w .  ÅPPLICANTS ` 

VETSUS P l 
. JANKI SAHU AND oTHERS— PLAINTIFFS — 

- RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 110 (2)— 

Privy Courcil Appeal—Leave to appeal, grant of. >. 

“Certain suits for declaration of ownerslifp+-in 


t 
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respect of certain plots were valued in all at above, 


Rs, 10,000 and. were tried together. The suits were 
dismissed. One of the sùits was valued at above 
Rs. 5,000 and -an appeal was filed to the High Court. 


‘ The High Court decreed the suit and the defendant - 


applied for leave to appeal to His Majesty in 
Council on the ground that the decree “directly or 
indirectly involves some claim or-quéstion to or 
‘respecting property of more than Rs.. 10,000” inas- 
much as a large amount of money. was expended on 
the plot in queStion which was a garden: 

t Held, that undér the circumstances of the “case, 
“ thezvalue of the defendant’s interest was not over 
Rs,,,10,000- and that, therefore, no leave could be 


P 


granted, + [p. 370, col, 2.] 


_Application for leave to appeal to His 


Majesty in Council. 


< FACTS of. the-case appear from the, 


following judgment of Richards, C. J., and 
Banerji, J., dated the 23rd March 1915, in 
First Civil Appeal No. 98 of 1913, from the 
decision of the Subordinate Judge of Gorakh- 
pur, dated the 11th of December 1912:— 

_ This appeal arises out of a suit in 
‘which the plaintiffs claimed that they 
declared to be the 
ofa. plot of land specified in the plaint, 
and that the defendants had no right there- 
to. The defendants were at one time un- 
doubtedly the zemindurs of the plot in suit 
and other plots, and the plaintiffs were 
tenants in the village. Prima facie, therefore, 
the plaintiffs’ claim requires careful scrutiny 
and consideration. At first sight it is not 
very probable. that the . zemindars would 
confer absolute ownership on tenants. 
‘There are, however, some very remarkable 
circumstances connected with the vase, 
which are established beyond all doubt. 
The plot, of land in dispute in this appeal 
forms portion of- what was ‘at the time of 
the.institution of the suit, and now is, a 
substantial garden enclosed by brick walls 
with-an. area of 3 bighas odd. The plaintiffs 
say that they have been in possession for 
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14" yéars:, Whether-‘they “were in possés«. 
sion as. longas l4 years or not, beyond. 
doubt -they were a very long time in. 
possession. On the defendants’ own showing 
they have been there since the year 1903.: 
The plaintiffs alleged that they had spent 
no less than Rs. 27,000 on the three bzghas. 
odd of land in erecting walls, sinking wells, 
constructing buildings and planting trees. 


The amin reported that Rs. 20,000 had: 
been spent. It isnot very easy now to 
ascertain the actual amount, but beyond 


gnestion a very. large. sum was: expended 
on a small area of land. The defendants 
stood by and saw the walls and buildings 
being erected, the wells being sunk and 
trees being planted, and never moved in. 
any way. Finally, -however, in the year 
1911 they served a notice on the plaintiffs 
calling upon “them to take out lease for a 
fixed period of the major portion of what 
comprises the bagh. Their next step was 
to bring a suit in the Revenue Court, 
alleging that the plaintiffs were -mere non» 
occupancy tenants from year to year and,. 
therefore, liablé -to immediate eviction. 
There was no suggestion that the plaintiffs 
had got possession of the land upon terms 
which they had unreasonably and dishonestly 
refused to carry ont. The plaintiffs in the 
Revenue Court pleaded that they were the 
owners of the land, with the result that the 
Revenue Court referred them to the Civil 
Court to establish their title. The conse- 
quence was the institution by the plaintiffs 
of the -present ‘suit and several others 
which, we are informed, are pending in 
appeal before the District Judge of Gorakh- 
pur. It will thus be seen that the persons 
who are responsible for starting the liti- 
gation are not the plaintiffs in the present 
suit, but the defendants who sought to take 
away from the plaintiffs the fruits of their 
expenditure. The plaintiffs’ story is thata 
good. many years ago the defendants or 
their predecessors-in-title sold to them the 
yarious plots which now make up the 
garden, the total sun paid being Rs. 470. 
They say that the interests of the several 
owners were very small and that the 
interests of no one of the vendors was of 
the value of Rs. 100, that having purchased 
the land they proceeded to make the large 
outlay which. undoubtedly was made, The 
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evidence of the plaintiffs about the sale is 
uncontradicted and it seems to us that a 
reasonable inference from the evidence is 
that the plaintiffs entered into a separate 
transaction with the owner of each plot. We 
see no reason to disbelieve the story that 
any one plot was sold fora larger sum than 
Rs. 100. We might have some diffculty 
in believing the story of the alleged sale, 
unsupported as it is by any documentary 
evidence, had it not been for the strong 
corroboration afforded by the large expendi- 
ture on the plot and the acquiescence by all 
the zemindars in the expenditure and in the 
treatment of the land. Itis not conceivable 
that the plaintiffs would have made so large 
an outlay in a small area of land if they 
were liable to eviction, If they had pur- 
chased the land it would explain the 
outlay. The defendants, who are responsible 
for the litigation, have not told usa story 
that would be more probable and at the same 
time explain why the plaintiffs spent so 
large a sum. We think, therefore, we should 
accept the plaintiffs’ version. It is next 
said that there was no legal necessity for 
the sale of the land. In our opinion the 
circumstances of the present case indicate 
in the strongest manner possible that every 
sale was made by the managing members 
of the joint- undivided Hindu families. 
This in substance is not disputed. It is 
suggested now that there must have been 
some arrangement between the plaintiffs 
and the defendants, or their respective 
predecessors-in-title; as to the use to which 
the plaintiffs were to put the land, and there 
may very well have been some arrangement 
about sharing in the fruits. As already 
stated, the defendants have told nothing 
about such an arrangement. They did not 
do so when they criginally served the 
plaintiffs with notice, nor in the Revenue 
Ceurt, nor in the Court below. They have 
tried to treat the plaintiffs as persons who 
were liable to eviction as non-occupancy 
tenants from year to year. Ifas the result 
of their own dishonesty they have lost 
some right they have only themselves to 
blame. Jt seems to ns thatin a dishonest 
way they ecmmenced the present liligation. 
In the absence of all reasorable explanation 
from the defendants, we think that we ought 
to believe the plaintiffs’ story which is 
consistent with the cireumstances which 
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are proved, the story being that the plaintiffs 
purchased the property from the owners at 
a fair and proper value and thereupon 
proceeded to expend a very large sum in 
enclosing the land, planting trees and 
improving it. We think that under the 
circamstances of the present case the 
plaintiffs were entitled to the declaration 
which they sought. We accordingly allow 
the appeal, set aside the decree of the 
Court below and decree the plaintiffs’ claim | 
with costs in both Courts, including in this 
Court fees on the higher scale. 

Mr. M. L. Agarwala, for the Applicants. 

Mr, Lakshmi-Narain Tewari, for the Re- 
spondents, 

JUDGMENT. 


Ricwarps, C. J..—This is an application for 
leave to appeal to His Majesty in Council. 
This Court reversed the decision of the 
Conrt of first instance. The value of the 
suit in the Court of first instance was less 
than Rs. 10,000, and the value of the propos- 
ed appeal to His Majesty in Council is less 
than Rs. 10,002. The facts of the case fully 
appear from the judgment of this Court, 
dated thez3 of March 1915,* and we certainly’ 
do not feel ina position to certify that the 
case is “otherwise a ft one for an appeal to 
His Majesty in .Council.” It is contended, 
however, that clause (2) of section 110 
applies, because, although the value of the 
origins] suit or of the proposed appeal does 
not exceed Ks. 10,000, nevertheless the decree 
“directly or indirectly involves some claiin - 
or question to or respecting property of more 
than Rs. 10,000.” lt cannot for a moment 
be suggested that the value of the applicants’ 
interést is over Rs. 1.,000. It is, however, 
urged that the opposite side admitted in the 
Court below that a very large amount of 
money has been expended on the garden and 
that, therefore, the decree of this Court affects 
property of upwards of Rs. 10,C00. In 
our opinion, the case does not come within 
the meaning of section 110, clause 2. The 
proposed appellant has no concern whatever 
with the money which the opposite side 
expended upon the garden. We reject the 
application with costs. 

Application rejected, 


*Note—The judgment referred to is produced in 
the statement ot FACTS given above.— Ed, 
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BAIJNATH GOENKA v, AJAB LAL JHA, 


PATNA HIGH COORT. 
Second Civic Appeat No. 430 oF 1913. 
March 24, 1916, 
Present:—Sir Edward Chamier, KT., Chief 
Justice, and Mr. Justice Jwala Prosad. 
Rat BAIJNATH GOENKA AND OTHERS— 
PLAINTIFFS——APPELLANTS 
. -+ versus 
AJAB LAL JHA AND OTHERS— 


DEFENDANTS—— RESPONDENTS. 

Co-sharer—Serarate possession of kamat lands—Suit 
Jor profits, maintainability of. 

Where a co-sharer isin possession of kamat lands 
in excess of his share under a private arrangement 
between the co-sharers, he is not liable to account 
for profits tothe co-sharer who has the land less 
than what he was entitled to. 


Mr. Karunamoy Bose, for the Appellants. 
Mr. Guru Das Sinha, for the Respondent. 


JUDGMENT.—The parties to the suit out 
of which this appeal arises are co-sharers in a 
2+ annas patti ina village. The plaintiffs’ 
own l annas and the defendants to 
another suit tried along with , this suit 
own the remaining one anna. The plaintiffs 
case is that in the village there are 100 
bighas 10 cottas and 17 dhuls kamat lands, 
thatthe plaintiffs are in possession of 23 
bighas 12 cottas of these lands, that the 
defendants in the present sunit are in 
possession of 28 bighas 17 cottas and 17 
dhuls of the land and that the defendants 
in the other suit are in possession of 43 
bighas 17 cottas 14 dhulsof the land. The 
plaintiffs’ case is that as they are in 
possession of a smaller area of the kamat 
land ihan should be given to them according 
to their share in the putti, the defendants 
in the two suits should account to them 
for the profits which they receive from 
the land in their possession in excess of 
their shares. The defendants’ case is that 
the parties and their predecessors-in-title 
have been in possession of the land which 
they now hold for several generations, and 
they suggest that the existing state of 
affairs is due to an arrangement made 
many years ago. Both parties gave evidence. 

The Munsif dealing with this question 
said, “the defendants aver, and there is 
evidence on the record to show, that the 
co-sharers are in separate possession of 
the kamat land by a sort of partition or 
arrangement amongst themselves.” On 
appeal the Subordinate Judge said, “in the 
present case the very long enjoyment, by 
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the co sharers including the plaintiffs and 
before them their predecessors, of separate 
parcels of land sufficiently shows that it 
has been done on arrangement amongst 
themselves”. Thereare thus clear concurrent 
findings by the Courts below that the state 
of affairs which now obtains in this patki 
is the result of an arrangement arriyed 
at many years ago. The plaintiffs rely on 
tbe decision of their Lordships of the 
Privy Council in the matter of Watson & Co, 
v. Ram hund Dutt (1) and the decision of 
the High Court at Calcutta in Lloyd v Bibee 
Sogra (2). In the latter case the Chief Justice 
in dealing with the rights of co-sharers 
as to separate possession of joint land said: 

We take it to be perfectly clear that every 
co-owner of such property is entitled to take 
a pari in determining how it shall be used, 
unless restrained by local custom or special 
agreement”, The closing words of this pas- 
sage show clearly thatin the opinion of the 
learned Chief Justice it was important to 
ascertain in a case of this kind, whether the 
separate possession of the parties was the 
result of a special agreement. Similarly, in 
the judgment of their Lordships of the Privy 
Council there are passages which show 
clearly that the right ofseparate sharers to 
the possession of joint lands may be modified 
by agreement. It appears to us that there is 
nothing in either of these cases which in any 
way supports the plaintiffs’ contention in the 
present case. On the findings of the Courts 
below we must hold that the plaintiffs are 
not entitled to disturb the existing 
arrangement. 

The appeal is dismissed with costs. 


Appeal dismissed. 
(1) 18 0. 10; 17 I. A. 110. 
(2) 25 W. R, 313. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

First Crvin Appeat No. 58 or 1914, 
September 15, 19:5 
Present:—Mr, Lindsay, J. O., and 
Mr. Stuart, A. J. C. 

Thakur GHISA SINGH AND ANOTHER —- 
PLAINTIPFS—~—-APPELLANTS 
versus 
Thakur GAJRAJ SINGH— DEFENDAN: — 


Wr RESPONDENT. 
Limitation Act (IX of 1998), Sch. II, Arts, 140, 141, 


AS 


B72 


GHISA SINGH YV., GAJRAT SINGH, v 


144, applicability of—Hindu widow's estate, nature of 
== Life-cstate under Eng glish LawD espassen, right of, 
to tack period. of : “previous trespasser’s possession — 
Oudh Estates dect (I of 1869\, s. 22, ‘els. (1) #6 (16)-- 
Sanad, applicability of, to cases governed by ‘special pro- 
visions of cls. (1) to, 10)—Primogeniture, rule ene ap- 
- glication of, to collate al succession. 


Article 141, Schedule T of tho ination: Act, in 
tends to provide a rule of limitation applicable to suits 
for tho recovéry of“ estates which were once estates 
in-expectancy and which have become vested in the 
‘heir of the last male owner on the determination of 
the limited estate held by a Hindu ‘or a` Muhamma- 
dan female. 
the person who brings the suit is claiming under 
an independent title in the same way as remainder- 
men and. reversioners claim jn suits under Article 
140, and not under atitle derived fromthe Hindn 
ox Muhammadan female who has been in. onjoy- 
ment of the limited estate. It docs not apply, 
therefore, to cases in which such female has been in 
possession of a full estate. [p. 375, col. 2; p. 376; col. 1. 


~ The estate of the Hindu or Muhammadan female 
referred toin Artitle 147° of the First Seren 
of. Ach IX of 1908 need not be an estate created > 

the same, way as the particular estate npon whioh 
the estate in remainder or reversion. contemplated 
by Article 140 leans, that is to say, by grant or 
devise, nor need it necessarily be an estate charac- 
terised by the same-incidents which attach to such 
a particular estate.. [p. 376, col. 1.]_ 


When successive trespassers : have a in posses- 
sion of an estate adversely, to the claimant,- the 
subsequent trespasser, if his title was not, ‘quite 
independent of the previous trespasser,’ ean, in 
pleading limitation asa bar, tack the period during 
which the previous trespasser has remained in posses- 


~ 


sion onto the period during which the estate was. 


held 7 the subsequent, trespasser himself, ,. Lp. 379 
col. 2 

In ascertaining the single heir to the ostate of an 
Oudh talugdav, whose name was entered in List No. 2, 
the case being one to which the special provisions 
of clauses (1) to (10) of section 22 of Ach I .of 1869 
do not apply, the limitations in the sanad Granted to 
the talugdar caunot be-appealed to, as all. such limit- 
ations have ‘been wholly superseded by the eet [p ; 
383, col. 1 JJ 

The rule. of primogeniture does ‘not A the 
succession to a separate property as between collate- 
rals who have not been co-parceners with the proposi- 
tus in a joint family governed by the Mitakshara Jaw 
—allthe more so when the property in dispute has not 
been the property of a joint family since its grant by 
the British Government made after the annexation, 
‘even if it be presumed to have been such property 
before it. [p. 392, col. 2.] 

Semble —Limited | estates of the type of tho 
estate taken by a Hindu female in property inherited 
from & male are not life-estates in the sense in which 
that term is. understood in English Law, but they 
present certain ‘points of resemblance to them which 
have Jed the Legislature to assimilate them for the 
" purposen of limitation to life-estates in the strict 
sense of the term, [p. 376, col. 1.) 
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It applies only to those, cases in which - „as nai 


‘Thakur Fateh «Bahadur ‘Singh. 
"was recognized after thêl mutiny -by thè 
British Government who granted him a talug- 
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Appeal against the kena ‘of the Subordi- 
nate Judge, Mohanlalganj, Lucknow,’ ‘dated 
the 80th January 1944. 

The Hon’ble Dr,:Sunder Lal Babus Gokal 
Prasad“ and ee iia Ram, for ae, Appel 
lants. ~ . 

The Hon’ble Sir S-P. ` Sinha, and Aiesa 
Sami Ullah Beg añd-- Wazir Hasan, oo the 
Respordeént. ~ 

JUDGMENT.—This appeal alates to the 
taluga of Korihar Sataon otherwise known 
This taluga-_is one-, of .. the. estates 
in the Rae Bareli District owned by member 
of.the clan of Bais Kshatriyas, who are “de- 
scended from Raja Tilok Chand .and.are 
generally. know JAS Tilok .Chandi Bais. “At 
the. time of a annexation of .Oudh -the 
taluga was in the proprietary pos session of 
His “title 


r a 
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dari sanad in respect of the tdluga aforesaid. 


His name -was entered in Lists Nos. 1 and 2 | 


‘prepared under section 8, Act I of 1869. 
Thakur Gajraj Singh, defendant-respondent, 
‘is thé present holder of the taluga, ` He is 
descended from a certain Ban Singh. “Ban 
Singh had two.sons, Chatardhari Singh and 
Datt Singh. Fateh Bahadur Singh was 
descended from Chatardhari Singh. All niale 
members who could claim through males in 
that line are now extinct. ih 

“ Datt Singh had two ‘sons, Udwat, Singh 
and ‘Madar Bakhsh Singh. Their respective 
descendants are admittedly as follows: 


< 
ode a 


First degree from 


Datt Singh..... pain Waaa 
AA 
Second degreo | ii 
- from 
Datt Singh... Thakur 
Singh, 
, died 
isstieless, ~~ Gaya ` 
l : Bakhsh Singh? 


# 
L 
ş t 
t 


Bakht 
_ Singh, 


as SINGH > ni 








Dalganjan ` Bahadur 
Singh, Singh, | 
| 


Third degree | < MP i 


from 
Datt Singh.. Jwala Bakhsh Bisbwanath’ Sital Singh 








Singh, ETTA eae e Sgt 
f as i. 4 BN eee ees 
Gajraj Singh, Beni. — = 
. -detendant- Madho Durga Pekheh 
respondent. Singh, Singh, Ak 
. ; = j 


ahi = ii = gk => + the . 5 SN Ng 
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_ Second degree fromt j 
| rẹDati Singh.. WAH E Sirdar Singh, 
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` Third degree fron, ~ 
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Mardan Singh. | 
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Nidhan Singh, Dial Singh. 
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Datt Singh... aaa arene ee Ranjit Singh “ Hanuman Singh, RAT bah 
i. 5 : ý < i 
a + “ « * ne E eS A z 
oe a a a ee 7 
< Fourth.degree from | : 7 ee ae Sheopal Ajudhia ` Mahesh Bhairon Singh. 
. He: Datt- Singh......Jugraj |> Gulzar Umrao Par Singh. - Singh, Singh. : 
u lite ge Singh, . Singh, © Singh, , Singhs, : 
` ` ‘i ned 
os $ died issueless, i 
4 a jaka Singh, : kaka i tig 2 l : 
GE oe | : ` + Ghisa Singh, - s e 
oor Bisram Singh, ' plaintiff. | 
„appellant, , 


e@ act v e+ 
wa í ` 


Jwala Bakbah, ‘Singh, ee of the defend- 
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ant- respandent, entered into possession of the. 


taluga on 4th January 1910. - He died 
shortly afterwards and was succeeded by. the 
defêndant. respondent. Before J wala Bakhsh 
Singh ‘stieceeded té'the taluga, he was “party 
as de) êndant to-acivil suit which ° was insti: 
‘tuted’ by | Sheopal Singh, son` of Hanuman 
Singh? fóf possession ‘of the property. 
Singh" was a defendant in that suit.’ 
‘suit was dismissed ‘for want ‘of: paymént of a 
sufficient: Court-fee:: 
1908.-Gajadhut Singh; kon of Jugraj Singh, 
Justibuted a suit dgainst Thakur Gajraj ‘Singh 
‘fér possesion’ of the’ taluqa. The tase’ was 
‘compromised afd dismissed accordingly, the 
terms ofthe compromise: are not on the re- 
cord. i+ On -the 4th- January: 1912,' Gbisa 
Ringh; son of ‘Kandhai “Singh and: Seth Jamna 
Das, - “son of Ballabh - Das: “ingêituted “the 
~presenit: suit for: possession of the taluqa. 
In the- plaint- ‘it: is ““asserted -that 
“Madar ‘Bakhsh'’-Singh was older- than 
‘Udwat Singh,- that the -suecession to’-the 
‘taluga -is governed by- the rule’ of: lineal 
rimogeniture, and that under that rule 
Ghisa Singh is: entitled to. succeed asthe 
oldest survivitig ` representative ‘of `- the 
senior line. - Ghisa. Singh having: sold a 
nine-sixteenths;.share in the taluya,- as 
stated: in. the .plaint, “to Seth Jamna Das 
for a sum, of Rs. .. 25,000, Seti 
Das -was joined , as ia plaintiff. The 


3 


defendant's : .rgplyp was to-the effect. that 


Ghisa ` 
The - 


Or the’ 2lst of: ‘May, 


~ Udwat.Singh, that the“ 
Jamna ` 


the suit was- barred by limitation, as the 
right, to sue accrued to the plaintiffs on 
the death of Dilraj. Kuar on the’ 22nd 
of May.1896, that the succession to the 
estate . is not., regulated- by the.rule of 
lineal primogeniture, but by the’ principles 
of the. Mitakshara Law by which “the 
nearer in” degree | excludes the more remote 
irrespective of seniority of line, but that 
‘as & matter of faet- Udwat Singh . was 
older than Madar Bakhsh Singh and thus 
the defendant’ belongs to the senior line. 
it was further set up that even if 
‘succession “were ` regulated by the rule of 
‘lineal primogeniture, and it were found that 
‘Madar Bakhsh Singh. was older than 
Udwat Singh, the claim of the plaintiffs 
was bad on the plea of jus #erfis inasmuch 
vas Jugraj Singh’ was admittedly older 
than Kandhai Singh. The plaintiffs replied 
on the Jast point that Jugraj Singh, 
‘having: been adopted by Mardan Singh; a 
‘younger brother -of Sardar Singh, had in 
law- ceased. to be-a member of “Ranjit 
Singh’s family, and that thus no- plea- of 
jus tertii. could be asserted with respect 
to his title. 

The learned subordinate Jadah found 
that the suit" was barred by limitation, 
that ‘Madar Bakhsh Singh: was older than 
succession ‘to - the 
estate.. was -governed by ‘the principles of 
the. Mitakshara-Law and‘ not by! thé rule 
ofi: lineal: :primogéniture: and’-that, -it not 
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having been proved that Jugraj Singh 
had been adopted by Mardan Singh, the 
suit of the plaintiffs must fail in any 
circumstances on the plea of jus tertii. He 
further found on a subsidiary point that, 
if the claim of the plaintiffs did succeed, 
it could only succeed in respect of euch 
villages as had formed part of the original 
talugtz, and that certain other villages 
which were included in the plaint would 
in any case remain with Gajraj Singh as 


accretions outside the talugdart estate. He, 
therefore, dismissed the suit. 
The present appeal is preferred, and 


has been argued upon four main questions, 
namely, limitation, the right rule of 
succession, the adoption of Jugraj Singh 
and the extent of the estate. The respond. 
ent, while supporting his ‘case on the 
points that the learned Subordinate Judge 
decided in his favour, has contested the 
finding of the learned Subordinate Jadge 
to the effect that Madar Bakhsh’ Singh 
was older than Udwat Singh. He asks 
this Court to reverse that finding and to 
decide that Udwat Singh was older than 
Madar Bakhsh Singh. 


One of the defences raised in the Court 
below was that the suit was barred by 
the provisions of Article 141 of the First 
Schedule to the Limitation Act (1X of 
1908). The Subordinate Judge was of 
opinion that this Article governed the caseand 
that the suit was beyond time, as having been 
brought more than twelve years after the 
death of Mtusammat Dilraj Kuar which took 
place on the Zénd May 1296. 


The contention here is that this decision 
is erroneous and it has been argued that 
the law of limitation applicable is that 
contained in Article 144 and that Article 
141 has nothing todo with the case. The 
opening words of Article 141 relate back 
to the language of the preceding Article, 
which lays down | the period of limitation 
governing suits “by a remainderman, a 
reversioner (other than a landlord) or a 
devisee, for possession of immoveable 
property.” For suits of this description 
the period is twelve years and it begins 
to run from the time when the estate of 
the plaintiff falls into possession. Article 
141 then defines the period for “a like 
suit by a Hindu or Muhammadan entitled 
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to the possession of immoveable property 
on the death of a Hindu or Muhammadan 
female.” Here again the period is one of 
twelve years and it bagings to run from 
the date when the female dies. 

The case for the plaintiff baing that 
the estate in dispute vested in his father | 
on the death of Musammat Wilraj Kuar, 
it woull appear at first sight that Article 
141 is the very Article which fits the facts 
of the case. The plaintiff is a Hindu: he is 


-laying claim to immoveable property: the 


property was held during her life time 
by a Hindu female: and the estate fell 
in on her death and vested in the plaintifi’s 
father through whom, of course, the 
plaintiff derives the title he sets up. 

Bat it is argued that the present suit 
is not a “like suit’ to the saits described 
in Article 141, and the whole of the 
argument regarding the application of this 
Article has resolved itself into a discussion 
of the meaning to be attributed to the 
expression like suit,” 


The adjective “like” obviously imports 
degrees of similarity ranging feom remote 
resemblance to all but identity and the 
question is, in what respects should the 
suit to which Article 14l is to be applied 
resemble the suits which are governed by 
Article 140. Is it sufficient that the 
likeness should exist merely in respect of 
the subject-matter of the suit, that is to 
say, that the suitin each case should be 
for the recovery of possession of immoveable 
property? Or must the analogy extend 
still farther so as to make it necessary 
that the status: of the plaintiff in the 
suit governed by Article 141 should resemble 
that of the plaintiff i in a suit under Article 
140: or, carrying the analogy farther still, 
must the estate which has been beld by 
the Hindu or Muhammadan female men- 
tioned in Article 141 bean estate similar 
as regards its incidents to the particular 
estate upon the determination of which the 
estate in remainder or reversion described 
in Article 140 falls into possession? 


The learned Counsel on both sides have 
in the course of their arguments referred 
to the history of the enactment of Articles 
140 and 141 and that: may usefully be 
referred to in order to arrive at a correct 
notion of the scope of these two Articles, 
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Under section 1, clause 12 of the Limitation 
Act, XIV of 1859, the period of limitation 
applicable to suits for the recovery of 
immoveable property or of any interest iu 
immoveable property to wkich no other 
provision of the Act applied, was twelve 
years from the time the cause, of action 
arose. This clause had been interpreted 
by the Courts in a sense which bore 
hardly upon the rights of the so-called 
reversionary heir under the Hindu Law, 
for it had been held that adverse possession 
against a Hindu widow entitled to her 
deceased husband’s estate was adverse 
possession also as against the male heir 
who would be entitled to the property 
after her death. The consequence was 
that a reyersionary heir who had no 
right to possession during the widow’s 
life-time, might lose his property to a 
person who had asserted adverse possession 
against the widow for a period of 12 years. 


Act XIV of 1859 was repealed by Act 
IX of 187i,;in which for the first time 
the various periods of limitations for suits 
were eahibited in a schedule attached to 
the Act; and in Article 142 ef the Second 
Schedule to that Act special provision 
was made for the reversionary heir under 
the Hindu Law. <A Hindu entitled to the 
possession of immoveable property on the 
death of a Hindu widow was given 12 
years from the death of the widow to 
bring his suit; the effect of this being 
that time counting for adverse possession 
could not begin to run against the reversioner 
until he became entitled to enter into 
possession. In the later Act, XV of 1877, 
the scope of this Article was enlarged so 
as to give the same period to Hindus 
and Muhammadans entitled to the possession 
of immoveable property on the death of 
a Hindu or Muhammadan female. No 
doubt it had come to be recognised that 
the rule even as laid down in the Act 
of 1871 was imperfect, inasmuch as other 
Hindu females, e.g, a daughter, had only 
a limited estate in property inherited 
from males. The extension of the rule to 
Muhammadans was probably intended to 
meet certain cases in which by custom or 
for some other reason persons who had been 
Hindus and had become Muhammadans were 
still bound by their old personal law in spite 
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of their change of religion. The same rule has 
been preserved in Article 141 of the Schedule 
to the Limitation Act now in force (Act IX 
of 1908) and looking to the previous history 
of the law one is led to conclude that the in- 
tention is to provide by this Article a rule of 
limitation applicable to suits for the recovery 
of estates which were once estates In expec- 
tancy and which have become vested in the 
heir of the last male owner on the determina- 
tion of the limited estate held by a Hindu or 
Muhammadan female. And itis in this sense 
that the provisions of Article 141 have been 
judicially interpreted by the Courts in India. 
The Jaw has been well explained in a judg- 
ment of the Bombay High Court reported 
as Vundracandas Purshotumdas v. Cursondas 
Goundjsi (1). At page 669 of the 
Farran, ©. J., referring to 
Article 141 of Act XV of 1877, cbserved as 
follows:— That Article appears to us to be 
intended for limitation purposes to do away 
with the anomalies which surrounded a Hindu 
widow’s estate and other estates analogous 
thereto, and to assimilate it for these 
purposes and for these purposes only to 
that of the estate of an ordinary te- 
nant for life. The term ‘reversioner’ being 
inapt to express the next heir of her husband 
succeeding upon a Hindu widow’s demise the 
Legislature has, it appéars to us, adopted the 
phrase ‘Hindu entitled to the possession of 
immoveable property upon the death of a 
Hindu female’ to express the same idea.” 
It has further been held that Article 141 ap- 
plies only to those cases in which the person 
who brings the suit is claiming under an in- 
dependent title in the same way as re- 
mainderinen and reversioners claim in suits 


under Article 140, and not under a 
title derived from the Hindu or Muham- 
madan female who has been in enjoy- 


ment of the limited estate [ef Azam 
Bhuyan v. Faizuddin Ahmed (2)}. This 
proposition seems to be well establisbed, when 
it is remembered that the object of the al- 
terations introduced in 1871 and 1877 into 
the earlier law of limitation was to protect 
the interest of the “reversioner” under the 
Hindu Law and of Mnuhammadans who might 
be similarly situated. On the general prin- 
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ciple of the law of limitation, once time be- 
gins tornan against the absolute owner of 
‘property ib must continue to run against all 
who derive title from that owner; and the 
inference, therefore, is that the special provi- 
sion of Article 141 was intended to meet, the 
case where the title of the plaintiff is inde- 
pendent of the title of thé bolder of the in- 
termediate estate. The Article . has conse- 
‘quently been. held not to apply to eases in 
-which the Hindu or Muhammadan female 
‘has. been in possession of’a full estate. “A 
suit by an immeditte heir for recovery, of 
iImmoveable property belonging to his ances: 
tor but in the possession of others since his 
death is ordinarily governed ‘by Article “144: 

For these reasons we hold that, the expres- 
‘sion 
‘sense given to it in the ruling of the, Bombay 
High Court to which we ‘have referred. We 
are unable to find,’ as argued by the appel- 
lants’ learned Counsel: that. the estate of. thè 
Hindu or Mahammaden female referred. to 
in Article 141 must be an estate created’ in 
. the same way as the particular’ estate upon 
which the estate in remainder or reversion 
contemplated by Article 140 leans, that is to 
say, by grant or devise, or that if must be 
an estate characterised hy the same incidents 
which attach to such-a particular estate. The 
analogy connoted’ by. the expression “liks 
. suit” cannot, in our opinion, be pushed to 
this extreme. 


There are in the English tae of real pro: 
perty certain interests which are treated’ as 
life-estates because they are capable of con- 
tinuing during the life of the tenant,.though 
liable ‘to earlier determination such, ‘for 
_ example, asthe interest of a husband in the 

lands of his deceased wife (an estate by 
the courtesy of England). or tbe dower 
estates of a wife in the hands of her deceased 
husband, And so in India there are limited 
estates of thetype of the estatetaken bya Hindu 
female in property inherited : from males. 
Such estates are certainly not “life-estates” 
in the sense jin which that term is under- 
stood in English Law, but they present cer- 
tain points of- resemblance to them which 
have led the Legislature to assimilate them 
“for purposes of limitation to “life-estates” 
‘in the strict sense of the term. 

It has been argued that the estate taken 
by the widow of a talugdur uudor clauso 


“like suit” should be*intér preted in the. 
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(7) öf suction 22 oF ib Oudh Estates - Act 
(I -of 1869) is fot. thé ‘samé estate as - that 
of the Hindu “female under the Hindu law: - 
and ‘that is true, for the widow not being 
an “heir” according to ‘the definition . con- 
tained’ i in section 2 of ‘the Act has no power 
of © disposal under section 11 of the Act. But- 
for that. reason her interest in the estate ~of | 
her deceased husband i is ‘more ‘nearly akin to 
the true “life- estate than is the ‘estate of 

a’ Hindu female’ and. We dah seg nò reason 
why Article, 141° which} in Bir opinion, applies - 
to all cases inh “which” tha, intermediate estate 
held by the female is of a limited nature, 
should ‘not apply as well in the present~case 
as in the case where’ the estate held by the 
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Hindu Law. "the only other reason for which - 
it has been suggested that the Article does 
not apply is that the Oudh Estates ‘Act 
governs certain estates which were granted 
to’ Christian talugdars. It is pointed oùt. 
that Article-141 cowldimab.'be made appli- 


cable to a suit brought ‘by the.. heir of a. 


Christian taluqdar. entitled to succeed after 
the widow, and the argument: cis. that : -it 
could not have been intended tolay down one 
rule of limitation for. Christians andans 
other for _Hindas and Muliammaddns.- And 
so iti is argued that. because in .a: case vof 
sudeession to a Christiansteluddar the Are 
ticle.to be applied would ‘be Article 144, the 
same Article should govern suitsrelating -to, - 


“the succession to’ the estate of. a;Hindu:.or 


Muhammadan . taluqdar. We «cannot: yield 
to this argument, for it. appears to us that 
in other respects . the: law. applicablai:-to 
Christian tdlugdars is. not identical with.. 
that which.governs the cases: of Hindus “and 
Muhammadans, 

Section 190 of the Tndian’. Bue Aet 
(X.of 1865) would -affect the rights ofian 
heir claiming to .succeed. to the estate of a 
Christian talugdar who had died intestate, 
and he. could “not maintain ia ;sulit for re- 
covery of the estate until Letters-of Adminis: . 
tration had first’ been granted;.a disquali- 
fication which does not affect Hindus and 
Muhammadans, 


Further, the number .of Christian faltiq- 
dars is insignificant: there are only’ seven 
names of such ialugdars to’ bè, found in the 
Lists prepared under section g”: of<the Oudl 
Estates Act aud it is-extromely probable that: 
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their cases were not regarded when the 
Limitation Act of 1871 introduced in nar- 
rower form the.provisions of Article 141, or 
again when the scope of the Article was ex- 
tended in the later Limitation Act of 1877. 

In concluding our discussion of this part 
Gf ‘the case .we may ‘observe that the plea 
raised in‘the Court’ below, namely, that. 
Article 141 did not apply because it was the 
plaintiff's ‘father and not the plaintiff who 
became ` entitled.to the property on the death 
of Dilraj Kuir,’ was not mentioned before 
us. -The plea was untenable on the face 
of it and was, we imagine, dropped in appeal 
for that reason. 

‘We hold that the decision of the learned 
Sabordiuate Judge that Article. 141 applies 
to this case and bars the:present claim is 
perfectly correct, : P 

We have now to consider what the Saton 
of “the plaintiff-appellant is on the assump- 
tion that the Article governing the present 
suit is Article 144, and not Article 141. It 
is agreed that if this latter Article does 
not apply. the former does. The finding of 
the. Subérdinate Judge is that the plaintiff’s 
suit is ‘barred even if it be held that Article 
144 is:the proper- Article to be applied. 
This Article provides a period of limitation 
for suits to recover possession of immoveable 
‘property or of any. interest therein in cases 
not otherwise - provided for by the Schedule: 
the -period is one of twelve years which 
begins -to run from the - date when the 
possession of the defendant becomes adverse 
to the plaintiff. In construing this Article 
we have to interpret the word “defendant” 
in the sense ‘laid down in the definition 
(section 2: of the Limitation Act, IX of 
1908). According -to the definition the term 

“defendant” inclides any -person from or 
through whom a defendant derives bis 
liability to be sued. 

It -is necessary at this stage to set out 
the principal facts- which are- relevant to 
the- discussion of this question. 

The last male -owner- of the estate was 
Chanderpal Singh, who died intestate on the 
20th December 1889, leaving a widow Dilraj 
Kuar- and an infant daughter Musammat 
Girraj Kuar. `- - 

-Pilraj Kuar sueceeded her hasband in 
adcordancé withthe provisions of clause (7)? 
section 22 of the Oudh Estates Actzand she 
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died on the'22nd May 1896, the girl Girraj’ 
Kuar being then about seven years old. . The’ 
Deputy Commissioner of the Rae Bareli 
District reported- the death of Dilraj Kuar 
to the Commissioner of the Division, stating 
that Girraj Kuar was probably the heir fo 
the estate (Exhibit AI66). On‘the 9th 
June 1596, . the Deputy Commissioner 
announced: a the estate had been taken 
over by the Court of Wards, and on the TOth 
of June 1896, the Board of Revenue: by its 
letter (Exhibit A167) formally ` ‘ sanctionéd 
the assumption of charge of the estate by 
the Court of Wards on behalf of Musammat 
Girraj Kuar. 

Mutation of names: was made in the 
revenue registers in favour of Girraj Kuar 
as being the ‘person who, through the Court 
of Wards, was in actual -:posséssion of the 
estate from the time of Dilraj-Kiiar’s death. 
The application to have mutation effected in 
Girraj Kuar’s name was opposed by several 
persons one of whom was Kandhai Singh, the 
father of the present plaintiff. appellant, 
Their objections were, however, rejected by 
the Revenue Court. 


After the Court of Wards had thus taken 
possession on behalf of Girraj Kuar various 
claimants tothe estate came forward, one 
of them being Thakur Jwala Bakhsh, the 
father of the defendant-respondent Gairal 
Singh. The claims of these persons were 
investigated in due course by the Deputy. 
Commissioner, with the result that he became 
doubtful as tothe validity of the title of 
Musammat Girra] Kuar. He formed the 
opinion that the strongest claim was that of 
Jwala Bakhsh and he reported that in the 
event of a suit being brought as threatened 
by Jwala Bakhsh, the latter would probably 
succeed in establishing his title as against 
Girraj Kuar, 


With the sanction of the Board o of Revenue 
(the Court of Wards)- he entered into 
negotiations with- Jwala Bakhsh in order to 
secure some provision for the girl and the 
upshot of these transactions was that on the 
4th January’ 1900 a deed of indenture was 
executed by the Court of Wards representing 
Girraj Kuar and Jwala Bakhsh, whereby in 
consideration of certain provisions made and 
to be made by: Jwala Bakhsh forthe interesty 
of Girraj Kuar; tle estate which had belong: 
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ed to Chanderpal Singh was handed over to 
Jwala, Bakhsh. | 

In the deed if was stated that Jwala 
Bakhsh had been claiming as the nearest 
collateral heir of Chanderpal Singh, and had 
been asserting that in this capacity he was 
entitled fo succeed to the estate in prefer. 
ence to Girraj Kuar, the ward. 

Jwala Bakhsh thus came into actual 
possession of the estate now in dispute on 
the 4th of January 1900, andthe present 
suit was brought on the 4th January 1912, 
that is to say, on the last day of limitation 
assuming that time began to run on the 4th 
of January 1900. i 

When the plaint was filed, the plaintiff’s 
advisers do not appear to have been certain 
with regard to the position they should take 
up in order to meet the plea of limitation 
which was certain to be raised, for prior to 
the date of Jwala Bakhsh’s getting possession 
the Court of Wards had been holding the 
property for a period of close on four years. 
Accordingly it was stated in the fourth 
paragraph of the plaint that the Court of 
Wards had been in possession asa trustee 
in the interests of the rightful owner—the 
suggestion being that the Court of Wards’ 
possession was not adverse to the plaintiff 
who claimed to be the true owner and that 
adverse possession as against the plaintiff 
began to run only from the date upon which 
Jwala Bakhsh entered upon the estate, that 
` is to say, on the 4th January 1900. 

This position was manifestly untenable 
for the Court of Wards had never pretended 
to assume possession of the estate as a trustee 
for the rightful owner, nor indeed could it 
legally do so under the provisions of Chapter 
VIII of the Oudh Land Revenue Act (Act 
XVII of 1876), which then defined and 
regulated the powers and functions of 
the Court of Wards. The Court could 
only take over the estate on the footing 
that it was the property of Girraj Kuar, a 
minor, who was a disqualified proprietor 
according to the terms of section 162 of the 
Act. Andinthe notification declaring the 
assumption of charge it was definitely stated, 
accordingly, that the estate was the minor’s 
property and that it was being held by the 
Court of Wards on her behalf, The learned 
Counsel who has supported the case for the 

appellants here has conceded that it is not 
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possible for him to argue that the Court of 
Wards had been in possession as a trustee for 
the plaintiff: and he has admitted that the 
possession of the Court of Wards must be 
deemed to have been the possession of Girraj 
Kuar, 

The position then is this. The plaintiff 
says he is the rightful owner of the Korihar 
Sataon estate and that Girraj Kuar and Jwala 
Bakhsh were trespassers, The former held 
possession for close on four years and was ~ 
succeeded in possession by Jwala Bakhsh 
and his son, who had been holding for twelve 
years short of one day when the present suit 
was brought. 

In these circumstances, is tha defendant 
in this case entitled to tack on tothe period of 
his own and his father's possession the period 
during which Girraj Kuar’s possession 
continued in order to show that the plaintiff’s 
title as true owner (if he was the true 
owner) has become extinguished by prescrip- 
tion? 

The Court below has held that these 
periods can be tacked together on the ground > 
that Girraj Kuar and after her Jwala Bakhsh 
and his son, the present defendant, were not 
independent trespassers:and that in con- 
sequence the plaintiff’s suit was barred under 
Artiéle 144, 

In our opinion that isa correct decision 
which should be affirmed. The argument 
here has been shortly that because Girraj 
Kuar and Jwala Bakhsh were claiming the 
estate under distinct and independent titles, 
the periods of possession during which they 
occupied the estate as trespassers cannot be 
joined together in order to defeat the | 
plaintiff's claim. Ibis pointed out that in- 
the deed of transfer executed on the 4th 
of January 1900, it was admitted that 
Girra}] Kuar and Jwala Bakhsh had been 
claiming under antagonistic titles, and that 
Girraj Kuar surrendered the estate to Jwala 
Kakhsh in recognition of thefact that his 
hostile title was superior to her own. And 
so itis said that Jwala Bakhsh or his son 
cannot be deemed to have “derived title” 
from Girraj Kuar and mustin consequence 
be deemed to be trespassers whose trespass 
was independent of that of Girraj Kuar. 

Pausing here we may observe with refer: 
ence to the language of Article 144 read 
with the definition of the word “defendant” 
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in section 2 ofthe Limitation Act that the 
question is not whether Jwala Bakhsh 
derived “title” from Girraj Kaar but whether 
he, or his son who claims through him, 
derived his “liability to be sued” from Girraj 
Kunar. In one sense it is clear that Jwala 
Bakhsh derived no “title” from Girraj Kaar, 
that is to say, no proprietary title” for we 
have to assume for the purpose of deciding 
_ the issue of limitation under Article 144 that 
the proprietary title has all along been in 
the plaintiff. That being so, Musammat 
Girraj Kuar had no title as owner which she 
could transfer to Jwala Bakhsh. But being, 
as we must assume she was, a trespasser, 
she had so long as her possession continued, 
and even before the statutory period of twelve 
years had elapsed, a transmissible, devisable 
and inheritable interest in the pro- 
perty, though it was one which was 
liable at any moment to be defeated by the 
entry of the rightful owner : and if she was 
suéceeded in the possession by one claiming 
through or from her, her successor would 
have as good a right to the possession as if 
he had occupied for the whole period. In 
other words Girraj Kuar by reason of her 
actual possession of the estate had, at the 
time the deed of the 4th January 1900 
was executed, a title which though imperfeet 
as against.the rightful owner was a perfect 
title as against every one else, a title which 
was capable of being transmitted, as it was 
transmitted, to Jwala Bakhsh. 

It cannot avail the plaintiffs-appellants 
anything to refer to the language of this 
deed and say that the Court of Wards did 
not profess totransfer to Jwala Bakhsh a 
mere possessory title, or to point out that 
the property was made over to Jwala’ Bakhsh 
in recognition of the superiority of his 
claim to be the owner (assuming this to be a 
correct interpretation of the language of 
the document). The assertions of the parties 
to this deed with regard to each other’s 
title count for nothing at all: On the case 
put for the plaintiffs neither of them had 
proprietary title of any kind. But the fact 
remains and caunot be disputed that actual 
possession of the estate was on the 
. 4th of Jannary 1900, transferred from 
Girraj Kuar to Jwala Bakhsh and the 
inchoate interest which she had in virtue 
of her actual possession passed by consent 
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to Jwali Bakhsh: and has since ripanad 
into a full estate by lapse of the statutory 
period. 

Is it possible in thess circamstances to 
argue that Jwala Bakhsh or his son did 
not derive “a liability to be sued” from 
Musammat Girraj Kuar? We think not. 
The liability to be sued arises out of the 
relation of possession existing between the 
defendant and the estate in dispute and 
that relation appears fo us clearly to have 
been derived by transfer from Girraj Kuar, 
who herself stood in a similar relation with 
respect to the property. 

The relation was not one of Jwala Bakhsh’s 
own making: it was not brought into 
existence by Jwala Bakhsh turning Girraj 
Kuar out of possession against her will. 
On the contrary it was already in existence 
and constituted a status in law which Jwala 
Bakhsh could lawfully acquire from the 
lady by obtaining delivery of possession from 
her. In short, Jwala Bakhsh and Girraj 
Kuar were not “independent” trespassers 
with respect to the plaintiffs for it is 
obvious that after the execution of the deed 
of the 4th of January 19.0, Girraj Kuar 
could not have maintained an action for 
trespass against Jwala Bakhsh to whom 
there had been a transfer of actual possession 
with her consent. 

This is the light in which we think this 
transaction of the 4th January i900 must 
be regarded and we hold accordingly that 
the liability of the defendant to be sned 
having been derived through his father 
who, in his turn, darived that liability 
from Girraj Kuar, the claim of the plaint- 
iffs is beyond time according to the provi- 
sions of Article 144. 

The mert matter for consideration is the 
rule of succession to the estate in dispute, 
and in this connection we have first to 
refer to the sixth paragraph of the amended 
plaint in which is set out the law of 
succession upon which the plaintiffs rely. 

It is alleged, in the first place, that like 
other taluqidart estates owned by Bais 
Thakurs in the District of Rae Bareli the 
Korihar Sataon estate is impartible both 
according to old custom and the law. Then, 
ib ig stated that the rule of succession in 
these estates, aad particularly in the Korihar 
Sataon estate, has always been that of malg 
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lineal 'primogeniture, the rulé being it is 
It is stated, how-' 


said founded upon custom. 
ever,in the concluding words of this par Seraph 
of theplaint that this. rule of inheritance 


is also. based upon’ the: law‘ and upon the’ 


ferms cof’ the sanad, and the particular 
question “Which we are called 1 upon to discuss 
gE this ` stage of the judgment is, whether 
the ‘plaintiffs are entitled to call in‘aid the 
rovisions of the sanad in ordér to establish 
their right to succeed as the heirs under 
this -rulé ‘of male ‘lineal primogeniture. The 
deféndant denied that the succession was 
regulated by sanad and the Court “below 
in its“ finding. upon’ the thirteenth issue 
has decided in the defendant’s favour, ` 

, Iti is no longerdisputed that å primogeniture 
sanad ` was ‘issued tò Fateh Bahadur.. The 
abbitinéntary ‘evidence produced Beföre the 


SibotdinateJudke proved that Fateh Bahadur ` 


was ‘one of the talugddrs who applied for 
a sanad of this description and that the Chief 
Commissioner in his letter No. 1701, dated 
the 2 2 st May” 1861 (Exhibit 168), digected 
that he should | ‘be given a sar ad in this 
form». 


, 
ror 


“Iy is another condition of this grant 
that in the event of your dying intestate 
or‘ of .any of your successors dying intestate, 
the estate shall descend to the nearest 

male heir:according to the rule of primogeni- 
ture,” ete. 
- It is also common ground that if succession 
is governed by the terms of the sanad the 
rule to be followed is that of lineal primo- 
geniture, that being the sense in which the 
term “primogeniture” as found in the sanad 
is to bé:interpreted. 
~ Another fact which is not, and cannot, be 
disputed is that when the Lists prescribed 
by section 8 of the Oudh Estates Act. (I of 
1869) were :drawn up, thé name’ of Fateh 
Bahadur was entered .in List No. 2 as 
being, in the language of section 8, a talugdar 
‘avhose‘estate. according to the custom. of 
the family:on and before. the -i:3th day of 
February 1856 orinal pevenes me a 
single heir. sor. p 
»i Dhese Jists, at -Jay be ap eya eee mere 
drawn up in accordance with instructions 
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issued by the'Chief Commissioner ‘in - his. 
latter No.-158, dated Lucknow, the 19th- 
January 1896. -A reference to the language” 
of this letter, and in particular to the langu- 
age of ‘its seventh paragraph; shows that 
those who were talugdars were at ‘liberty’ to” 
select the particular lists in which’ they 
desired to have their names entered and in the 
éoncluding sentence of thé paragraph in ques- 
tion the importance of ascertaining the wishes 
of the persons whose -ħames were entered 
in the lists in regard to the list in which 
they desiredtheir namés to bé entered, iè 
emphasised for‘the benefit'-of the Gffi¢ials 
to whom the preparatiofi’’ ôf the lists was 
entrusted. We“must'take it, therefore, that 
Fateh Bahadur ‘deliberately elected tod have 
his name entered in List’ No. 2 notwithstand: 
ing the fact-that’the sanad which had been 
issued to him some eight years previously 
was in a form which, but for the option 
given to him, would have rendered it 
necessary that iis name should have’ been 
included in List No. 3, and not in list No.’2 
And indeed it is common ‘knowledge ‘that 
many other taluqdars to whom primogeniture 
sanads had been given elected in-the same 
way as Fateh Bahadur for inclusion in List 
No. 2. : 


We favs it aia that. the Korihar 
Sataon estate now in. dispute is a List No. 
2 estate and it.is,admitted.that it must be 
treated as an impartible estate which descends 
to a single heir ; and the-question we have 
2 cel is, whether the terms of the sanad 

“be, resorted :to -for the purpose of 
aana the- rule ‘by which _ the single 
heir is to be. salegted, ithe, casa, being one to 
which the special provisions of,clauses (1) to 
(10) of section 22 of the Act 1.0f.1869) do 
not apply. - . ; 

As has already “been said, the contention for 
the plaintiffs- appellants i is that they are entitl- 
ed to rely upon the sanad for the purpose of 
establishing the right of succession. Itis not 
to be denied that this position’ is a difficult 
one for the ‘plaintiffs to maintain in view of 
the rulings both of the Judicial Ccmmittee and 
of this Ceurt.. sai 

The question, of the rule; of succession to a 
List No. 2 estate appears ' to have , been, first 
decided, by their Lordshixsof the Privy. Conngil 
so far -back: as rthe .year 1877 in. the case 

of Brij Indar Bahadur Singh v, Ranee Janke 


` ordinary “Hindu: Law. 


a 
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' Koer` (3). : That was. a'case in which-a. sanad 
in the. primogeniture: form was grantèd to a 
lady, Thakurain Kablas Kuar, with whom the 
second Summary Settlement of the estate-had 
been made. >In spite of the form of the sanad 


‘her name was enteredini List’ No.2,’ precisely 


the’ same . state of things that-we find-in.the 
present case. : It was held by their Lordships 
that as regards ‘succession the limitation’ im 
the sanad xas wholly superseded: by Act I 
of 1869 and that the rights of the’ parties 
claiming-by descent must be governed by- 
the provisions of -section 22 of that “Act. 
The.result:was that the terms of the sanad 
relating to- succession were ignored as haying’ 
been: superseded, and.the rights of the parties 


_were decided upon the language ofclause (11): 


of section 22. The ordinary’ Mitakshara’ Law. 
was applied, no-custom at variance with that- 
law having been established. 

, Another case relating to this same property 
(Paluqa: Pawansi) was decided by their Lord- 
ships of the Privy Council in the year 
190 [Of Jagdish Bahadur v. Sheo Partab Singh 
(4) |: There again the same rule of succession’ 
was laid down and the:case was dectidéd in 
accordance’. with the - principles. > of ‘the 
‘The next- case” to- 
which we may usefully refer is that of» Achal: 
Ram v, Udai Partab Addiya Dat Singh-(5).- 
That was-a case in'which the name‘Nof.- the: 
talukdar,* Prithipal. Singh, “was «entered! 
in List No.°2. and the: case for ‘the plaintiff 
who was:claiminge*the estate was that he. 
was. entitled: to: succeed » according to the. 
rule. of lineal) primogeniture. Their: 
Lordships in deciding the ‘qiestion- of the: 
rule of. successiéni’drew a distinction be-? 
tween estates ‘entered -in List No. 2 and» 
those’ entered in List 3. They. pointed : 
oùt “that - while «section -8 describes’ 


estates referred to in List No. 2 as those: 
whieh ordinarily deszend -to- a single’ heir,~ 


it omits altogether to state that .this 
single heir is.to .be ascertained by the, 
rules of lineal primogeniture. They then 
referred to the language, of the section’ 
which relates -to . list No .8— 
language -which shows that the estates 


comprised in that list were those for which 
(8) 51. A.1; 10, 
(4) 28 J.-A. JCO; 
Bom. L. R. 298; 60, 
(5) 11.1 A, 61; 30 


~ 


R 318. 
A. 369; 
W.N. 602. 
0, 511, 


L. - 
28 “11°M. L, J. 178 3 
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sanads -had been or -might “be ‘grantéd 
declaring that ‘the succession should, safter 
the date of the grant, be regulated -by 
After. making 
this distinction they refer to the contention 
put forward by the plaintiff, to’ the ‘effect 
that because the estate of Prithipal. was 
shown to be one which ordinarily: devolved 


“upon a single heir it should be'.presumed 


that this heir was to be. discovered by 
applying the rule of lineal primogeniture, 
and proceed to repel the contention. “They 
declared -their opinion that when a 
talaqdar’s name is entered in the second 
list and not in the third the _ estate, 
although it is to descend to a_ single 
heir, is not to be considered as. an estate 
passing according to the rules of lineal 
primogeniture. They also adverted. to. 
fact that the plaintiff had . failed- 

adduce evidence to show that Gee 
had descended ‘according to : the rules : of 
lineal primogeniture, “even if: such. evi- 
dence conld have got rid of the provisions 
of the Act” » An G 


“It has been pointed ont in the- course’ 
of ‘the argument that Prithipal, the’ first 
holder of-the estate, never obtained -any 
sanad and it has been suggested that 
this .being so, the question of resort to 


‘the sanad for the “purpose of ascerthining 


the heir. did not and could not arise.’ - bat 
that matter ‘had already ~ been‘ *discusséd- 
and decided in Brij Indar Bahadur “Singh vi 
Ranee Janki’ Koer (3). The important-point 
to notice -is that a distinction with: respect 
to-the ‘rule -of succession .wss laid down, 
between estates in List. No. 2 and those 
m- List No. 3.: = ae 

The same estate was.dhe subject : of. 
further litigation which came- before, their, 
Lordships of the . Privy Odounciksin the 
year 1893 |Bhai Narindar Bahadur Singh 
v. Achal Ram (6)] and there again, the 
distinction between the. rules. of ‘succession 
applicable to estates in ‘Lists Nos. .2-and,.3. 
respectively ‘was affirmed in the following. 
language:— | ; 

“The estate -is in Ondh, and was ` 
granted 'by' the Crown to one . Prithipal 
after the confiscation, and it is placed, in, 
class 2 of Act I of 164 and not in 


- (6) 200. 649 ZOL A. 77` 
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class 3. The effect of that is that the 
estate is labelled as one which, according to 
the custom of the family, descends to a 
single heir but not necessarily by the 
rule of lineal primogeniture. lt may be, 
and it has so happened in this case, that 
the heir according to lineal primogeniture 
ig more remote in degree from the ancestor 
than other collaterals or other persons in the 
line of heirship. If so, the degree prevails 
over the line according to the classification 
er the Act; though if two collaterals, 
persons in the line of heirship, are 
then as the property can 
had to 
which 


und 
or 
equal in degree, 
only go to one, recourse must be 
the seniority of line to find out 
that one is.” o 
With regard to the application of clause 
(11) of section 22 of the Act, it was 
suggested befcre their Lordships that in 
a case of distribution ordered by clause 


(11) the family custom should not be 
taken into account. In reply to l this 
their Lordships expressed the opinion 
that the effect of clause (11) is simply 


to refer the parties to the law which 
would govern the descent of the property 
when the special provisions of the Act are 
exhausted: and that the law clearly takes 
in the family custom. l 

In other words, in the case of an estate in 
List. No. 2 succession may be governed by the 
rule of lineal primogeniture provided a custom 
to that.effect is proved. 

The next important case to be noticed is 
that of Ram Bijat Bahadur Sigh v. Jagatpal 
Singh (7). That case related to the Dasrath- 
pur Taluga in respect of which a primogeni- 
< ture sanad had been granted: and there also, as 
in the present case, the talugdar’s ‘name was 
entered in List No. 2, and not in List No. 8 
notwithstanding the form of the sanad. Refer- 
ring to a previous -ruling of the Judicial 
Committee their Lordships pointed out that 
the estate being entered in List No. 2 it de- 
scended according to the rules set onb in 
section 22 of the Act, and as an impartible 
estate. There is nothing here to indicate 
that succession was to depend upon the 
ternis of the sanad and the reference to the 
earlier decision clearly shows that it was 
neyer contemplated that the sanad should 


(7) 18 C. 111; 17 L A, 173, 
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apply, for the earlier decision [Brij Indar 
Bahadur Singh v. Ranee Janki Koer (3)} had 
definitely laid down that the conditions in the 
sanad relating to succession had been wholly 
superseded by the Act. The case of this same 
estate came again before their Lordships in 
the year 1902 [Jagatpal Singh v. Jageshar 
Bakhsh Singh (8)]. There again it was 
declared that the estate being in List No. 2 
the succession was regulated by section 22 of 
the Act; that as the first ten clauses of that 
section did not apply, the rule of succession 
was to be found inthe eleventh clanse; and 
that this latter clause let in the ordinary law 
which would apply in the particular instance, 
the estate, of course, being treated as impar- 
tible. Again nothing is said from which it can 
be inferred that any line of succession indi- 
cated in the sanad was to be followed for the 
purpose of ascertaining the single heir. 

We may refer next to the Gaura case, 
Balbhaddar Singh v. Sheo Narain Singh (9). 
That also was the case of an estate entered 
in List No. 2 and not in List No. 3 and the 
plaintiff claimed the estate on the ground, 
enter alia, that he waa entitled to succeed by 
the rule of lineal primogeniture. As regards 
this claim their Lordships observed that as 
the estate was in List No. 2 and not in List 
No. A, the single heir had, in the absence of 
any custom to the contrary, to be ascertained 
by the rules of the Hindu Common Law. 
We may observe here that the sanad which 
had been issued in this case bore date of the 
26th July 1862, a circumstance from which 
we infer that it was a sanizd in the primogeni- 
ture form. The case is, therefore, on all fours 
with the present case and we take it, therefore, 
that the derision of their Lordships means 
that the rules of the Hindu Common Law 
were to take effect in spite of the terms of 
the sanad on the ground that the estate was 
entered in List No. 2 and not in List No. 3. 


These are the principal cases of estates i 
List No. 2 in which the question of succession 
has been considered by the Privy Council. 
The only other case of this kind to which we 
need refer is the Singha Chanda ease which 
was decided in this Court [see Select Case 
No. 222]. There the first talugdar, Kishen 


(8) £5 A. 143; 7 C, W. N. 208; 30 J. A. 27 (P. CO). 
(9) £7 C. 844; 26 I. A. 194, 
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Datt Ram, received the ordinary (talugdari) 
sanad in October 1859. He subsequently 
exchanged this sanad for a primogeniture 
sanad, which he obtained in March 1861. 
When the lists came to be prepared under 
Act I of l8€9 his name was entered in List 
No. 2 and it was held, following the Privy 
Council ruling in Brij Indar Bahadur Singh 
vy. Ranee Janki Koer (8), thatthe custom of 
the family relating to succession would not be 
affected by the limitations contained in the 
sanad. 


From these decisions the following pro- 
positions regarding the rule of succession in 
‘the case of List No. 2 estates may be de- 
duced:— 

(1) that such estates descend as imparti- 
ble estates, a characteristic which 
they havein common with estates 
entered in List No. 3; 

(2) that in List No. 2 estates as distingu- 
ished from estates in List No. 3 
the single heir is not necessarily to 
be ascertained by application of 
the rule of lineal primogeniture but, 
in the absence of a custom to the 
contrary, by the rules of theordinary 
law governing persons of the 
religion and tribe of the taluqdar; 

(3) that an estate in List No. 2 may 
descend according to the rules of 
lineal primogeniture, provided a 
eustom of descent in that mode is 
established; and 

(4) that no limitations inthe sanads in pos- 
session of the holders of List No. 2 
estates can be appealed to in order 
to ascertain the single heir, the 
limitations in the sanads regarding 
succession having been wholly 
superseded by the Act (I of 1869). 

But it has been argued here, as in the 
Court below, that these prepositions no 
longer hold good in view of the law 
laid down recently by the Judicial 
_ Committee in the case of Debi Bakhsh Singh v. 
Chandrabhan Singh (10) and on the strength 
of certain observations in the judgment 
in that case, it has been maintained that it is 
now no longer possible to ignore the terms of 


(10) 7 Ind. Cas, 724; 32 A. 599; 140. W. N. 1070; 
12 0. L. J. 808; SM. L. T. 273; 7 A. D. J. 1122, 12 
Bom, L. R. 1015; 13 O. C. 316; 20 M. L. J, 917: 37 

A. 168 (P, 0) 
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the samad even in the case of suceession to 
List No. 2 estates once the special provisions 
of clauses (1) to (10) of section 22 
of Act I of 1869 have been exhausted, 
We have, therefore, to examine carefully the 
facts in Debi Bakhsh’s case in order to see if 
any such principle as is now contended for 
ean be derived from what was said in the 
judgment in that case. The estate there 
in dispute was one Jf those entered in List 
No. 5, z. e., it had been conferred by the Bri- 
tish Government upon a grantee by a grant 
declaring that succession thereto should there- 
after be regulated by the rule of primogeni- 
ture. The description of the estates included 
in List No. 5 is identical with that cf the 
estates mentioned in List No. 3, the only 
distinction being that List No. 3 estates 
were those conferred upon talugdars; those 
to whom List No.5 estates were given are 
described in the Act as grantees. 

The last male owner of the estate was one 
Raghuraj Singh, who died intestate and 
without issue in the year 1892. The estate 
passed to his widow who died in 1904 and 
after her death possession was taken by the 
defendant Debi Bakhsh Singh, a collateral 
relation of Raghuraj. 

The plaintiff Chandrabhan Singh was 
Debi Bakhsh’s nephew. the son of Debi 
Bakhsh’s elder brother Sheo Gopal Singh, 
and he claimed the estate asthe true heir 
in accordance with the rule of primogeniture 
(i. e., lineal primogeniture). 

One of the contentions put forward on 
behalf of the plaintiff, when the case was in 
appeal before this Court, was that the sanad 
governed the succession in the case of such 
an estate as soon as clause (11) of section 22 
of the Act (I of 1869) was reached. This 
contention was based upon what had been 
said in the judgment of their Lordships of 
the Privy Council in the Mahewacase {Sheo 
Singh v. Raghubans Kunwar (11)], a case in 
which the estate had been awarded to the 
plaintiff on the strength of a primogeniture 
samad. 

lt was pointed out, however, in the judg- 
ment of this Court that the decision in the 
Mahewa case proceeded on the ground that 
the Act had never applied to the estate 
and it was held accordingly that no rule of 


(11) 27 A. 684; 32 J A. £08;15 M. L. J. 862; 90, 
W. N. 1009; 20. L. J. 194; 8 O, C. 317. 


|| 
384 
GHISA SINGH V, GAJRAJ SINGH, 


succersion which had been applied in thatcase 
could be applied in the case of Raghuraj’s 
estate, which had become subject to the pro- 
visions of Act I of 1869. And it was fur- 
ther held in accordance with what had been 
laid downin Brij Indar Bahadur Singh v. 
Ranee Janki Koer (3) that the limitation in 
the sanad, granted to Raghuraj, had been 
entirely superseded by the Act and that the 
suecegsion was to be governed by clause (11) 
of section 22 without reference to the sanad. 


The claim of the plaintiff was decreed not 
upon the ground that the sanad provided a 
rule of succession by primogeniture, but on 
the ground that the estate was entered in 
List No.’ 5and being, therefore, an estate 
which is described as descending according 
to the rule of primogeniture, that rule was 
to. be observed in applying the ordinary 
law referred to in clause (11) just as 
any custom proved to be binding upon the’ 
parties would have to beenforced in applying 
the ordinary law to estates included in [List 
No; 2 


‘When the case came before the Privy 
Council, one of the arguments advanced on 


behalf of the defendant-appellant was that. 


on the true construction of clause (11) of 
section’ 22 the estate did not descend as 
impartible property and that, therefore, the 
rule of primogeniture did not apply: but 


that the. succession being , governed by the. 


ordinary law of the religion and tribe, the 
estate descended according to the Mitakshara 
Liaw upon the tearest male heir who was, the: 


appellant... ot a a 


“It was Nelda be clear were sakatah in List: 
Nos. 3 and ,.5: do descend as impartible- 
property,:and the contention regarding this» 
point was repelled. Dealing -next with the: 
contention of the appellant: as to the true: 
construction of clause (11), the argument was: 
described as putting forward two propositions:- 
(1) thatthe effect of clause (11) was to 
revoke or abrogate the rule of succession laid: 
down in the sanad under which the /alugqdar- 
received his property and (2) that section 8 
of Act I of 1£69 did not really amount to a 
declaration that List No. 5 estates were to 
be regulated as to succession by the rule of 
primogeniture, the words “shall thereafter 
be regulated by the rule of primogeniture” 
being merely words of description used for 


INDIAN OASES. 


[1916 


the purpose of fientityng the antl list of 
grantees. 


With regard to the first of these two 
propositions, the principal authority cited was 
the ruling in Bria Indar Bahadur Singh ‘vy. 
Ranee Janki Koer (3) and the observations of 
Sir Barnes Peacock in that judgment with 
reference to the supersession of the sanad. by 
the Act were quoted. 


Referring to these, and to what was said. 
in the other authorities which were quoted,. 
their Lordships remarked as follows:— 

“Now, it has to be observed -that, with 
reference to al] the authorities cited, no one 
of them has decided the question now submit- 
ted on this appeal or any question as to Lists 
Nos. 3or 5. The case just referred to 
was a case in which the name of the 
talugdar was entered apon Lists Nos. 1 and 
2, 1} 

We may, we think, faa from the tenor 
of these remarks that there was no intention 
on the part of their Lordships to question 
the correctness of what had been laid down 
in these rulings relating to the question of 
succession in List No. 2 estates. We take 
it that what was meant was that, the rulings 
in question were not to be-treated as having 
settled a different question, namely, the rule 


of succession applicable in the case of estates 
in Lists Nos. 3 and 5. 


Referring next to the. language. of clause 
(11), it was held that this had ‘the effect of 
a general relegation of the. "parties: tot)the 
situation in which they would have been 
found apart from the Statute, and it was 
added that this situation was to be found 
in the sanad itself and was contained either 
by way of affirmance or at least by way of 
narrative of the fifth list in section 8 of the 
Statute. It was further observed’ that ‘while 
the specific rules of succession “in:»Act I of 
1869 must be held to displace*the terms of 
the primogeniture sanad, the general : refer- 
ence to what is not covered by those specific 
rules must include a reference to the rights 
of parties as contained in the sanad -which 
was the original title to the property. And 
again towards the conclusion of the judgment; 
we find it said with reference to the words 

“should be regulated by the rule of prithogeni- 
ture” that “this declaration and condition 
ofthe sanad being part of the original title 
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to the property isan essential part of that 
_ regulation of the ordinary law of the religion 
and tribe and would have been respected 
accordingly.” Itis on the strength of these 
pronouncements that we are asked to hold 
that by parity of reasoning the terms of 
the sunad should be resorted to in the case 
_of a List No. 2 estate in order to ascertain 
the single heir after the special provisions 
of clauses (1) to (10) of section 22 have 
been exhausted, and in support of the argu- 
' -ment we have it pointed out that the pro- 
visions of section 22 apply alike to estates in 
Lists Nos. 2,3 and 5. Why then, it is said, 
. not turn to the sanad in the present case 
-and decide that succession to the Korihar 


Sataon estate is regulated by the rule of - 


primogeniture, the sanad being one in which 
ib ig declared that the devolution of the 
estate shall follow that rule? 


We find ourselves unable to yield to this 

contention. In the first place, we have the 
fact that a series of decisions of the Court 
of ultimate resort has laid down definitely 
the proposition that in the case of List No. 2 
estates the terms of the sanad cannot affect 
the rule of succession, on the ground _ that 
the limitations contained inthe sanad had 
been wholly superseded by the Act. This 
proposition, which was first laid down in 
the year 1877, has been acted upon ever 
since and we feel bound to abide by the 
principle which is embodied in the legal 
maxim stare decisis.” 
_In the next place, it seems to us that the 
rnlings to which we have referred, including 
this latest ruling upon which the plaintiff- 
appellant relies, have all along recognised a 
distinction between estates in List No. 2 
and estates in Lists Nos.3 and 5 in the 
matter of the rule of succession to be applied, 
and in none of the cases is this distinction 
more clearly emphasised than in the case 
a ~ Bakhsh Singh v. Chandrabhan Singh 
10 

Again we are satisfied that it was not 
intended by anything which is said in the 
judgment in this latter case to throw any 
= doubts upon the correctness of the decisions 
of the Judicial Committee with regard to 


the law of succession governing estates under 
List No. 2. . 


And ‘lastly, we are of opinion that fis. 


language of section 10 of the. Oudh Estates 
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"No. 2, an estate which is definitely 


exclusively to the mode of descent. 


“wh ich constitutes 
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Act saa bar to the application of 
the terms of a primogeniture sanad for the 
the single 
heir entitled to succeed to an estate in 
List No. 2. The section provides that the 
Courts shall take judicial notice of the 
lists prepared under section § and shall 
regard them as conclusive evidence that 
the persons named therein are such taluq- 
dars or grantees. 

It appears to us that the effect of this 
section is torender it impossible to argue that 
the estate ofa talugdar whose name isin List 
describ- 
ed as being one “which according to the 
custom of the family on and before the 13th 
day of February 1856, ordinarily devolved 
upon a single heir,” ‘can, for the purpose of 
succession, be treated as an estate which 
according to the sanad by which it was 
conferred is governed as to succession by the 
rule of primogeniture. . 

In the lists Nos. 2 and 3 talugdars are 
classified. according to the nature of the 
estates they possess, regard being had 
lt is 
the manner of the devolution of the estates 
the description of the 
persons whose names appear in the lists, and 
by the terms of section 10 the description 
18 conclusive. To repeat the words of the 
judgmentin Bhat Narindar Bahadur Singh v. 
Achal Ram (6), us effect of entering the 
estate in List No. 2 is that itis “labelled” as 
one which by the custom ofthe family descends 
to a single heir but not necessarily by the rule 
of lineal primogeniture. And, to continue 
the metaphor, an estate so labelled cannot 
by reason of section 10 be fitted with a 
different label sd as to make it appear that 
it is governed as to succession by the. rule 
of primogeniture. And yet this is the result 
which must ensue if in the present case we 
are to decide that this List No.2 estate is to be 
governed by the terms of the ‘primogeniture 
sanad which Fateh Bahadur received in the 
year 1561, 


We have in an earlier part of this judgment 
referred tothe method in which the lists 
under section 8 came to be prepared and in 
particular to the Chief Commissioner’s letter 
No. (88, dated the 19th January 1869, 
containing instructions for the genidance of 
the officers who were to prepare the lists 


te 
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We may reasonably presume that these 
instructjons corresponded with the instruc- 
tions received by the Chief Commissioner 
from the Governor-General in Council, to 
which reference is made in the opening 
words of section Sof the Act. The essence 
of these instructions was that the talugdars 
were to be given a free choice with respect 
to the lists in which they were to be invluded. 
The importance of offering this choice is 
insisted upon in more than one passage of 
the letter and in the concluding portion of 
paragraph No. 7 we find these words:— 

“Great care must be taken in ascertaining 
the wishes of the persons whose names are 
entered; in the lists in regard to the list in 
which they desire their names should be 
entered, as names can only be changed from 
one to the other to correct a bona fide error, 
the election is final.” 


At the time this option was offered to the 
talugdars, the Act had already been passed and 
the character of each of the lists had already 
been defined in section 8 and the policy of 
the Government as disclosed in the Act 
appears to have been to allow every talugdar 
to elect for one of three definite rules of 
succession, regardless of any limitations res- 
penting succession which were to be found in 
his sanad if he had one. And we know as a 
matter of fact that when the choice came to 
be made it was exercised without regard to 
the terms of the sanad; itis for this reason 
we find in List No. 2 the names of many 
talugdars to whom primogeniture sanads had 
been issued and who, if their choice had been 
fettered by the terms of their sanads, would 
necessarily have been entered in List No. 3. 

In such cases it appears to us that the 
holders of primogeniture sanads who elected 
for inclusion in List No.2 must be deemed 
to have rejected, as they were entitled to do, 
the rule of succession laid down in their 
sanad in favour of the rule of succession which 
_ characterises estates included in List No. 2; 
and the choice being final as appears both 
from section 10 of the Act and from the letter 
of the Chief Commissioner, how can it be 
possible now to say that in cases of List No. 2 
estates a rule of succession is to be applied 
which was definitely repudiated when the 
choice was made? 

In conclusion we have to notice the argu- 
ment based upon the language of section 3 of 
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the Crown Grants Act, the effect of which it 
is said is to let in the sanad for the purpose 
of settling the rule of succession. It has been 
mentioned that this section was given effect 
to in the Mahewa case; but that was only 
because it was held that the Mahewa estate 
had never been subject to the provisions of 
Act I of 1869. 

The estate with which we are now dealing 
is admittedly an estate within the Act and 
for this reason the Crown Grants Act can 
have no application here. While it cannot be 
doubted that the Crown has power to grant 
upon any conditions it pleases, “any rule of 
law, statute or enactment ofthe Legislature 
to the contrary notwithstanding”, itis equally . 


_clear that i§ is within the power of the 


Crown by subsequent legislation to modify 
as it chooses any of the conditions affecting a 
grant which has been made. To assert, there. 
fore, that, in a case like the present where the 
terms of the original grant have been modifi- 
ed by Act I of 1869, the grant must take effect 
in spite of the provisions of the Act, appears 
tc us to amount to a dental of the very 
principle which it was the intention of the 
Crown Grants Act to affirm. 

For the above reasons we hold that the 
plaintiff-appellants cannot succeed upon the 
ground that the terms of the sanid granted 
to Fateh Bahadur determine the rule of su2- 
cession to be applied in this case. 

% x x 


%* + 
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It is nert argued by the learned Counsel 
for the appellants that as the estate is an 
impartible estate, succession must be governed 
by the rule of lineal primogeniture according 
to the principles of the Mitakshara Law. 

We have first to decide, whether this par- 
ticular faluga was of the nature of property 
held by a joint family and as such ances- 
tral, or of the nature of separate property. 
We find that at the time of annexation 
it was held by Fateh Bahadur Singh, who 
was the adopted son of Gur Bakhsh Singh 
and succeeded Gur Bakhsh Singh. At the time 
that he succeeded to the talzga he was the 
only male member of the Chatardhari Singh 
branch. Gur Bakhsh Singh his adoptive 
father had a son Sheo Mangal Singh, who 
predeceased his father. Maharaj Singh the 
uncle of Gur Bakhsh Singh had died without 
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children, - 
an only son. On the 13th of February 
1856 Fateh Bahadur Singh was the- sole 
member of the family. He died in 1870 
and the evidence shows that he had only 
one son Chanderpal Singh, who was posthu- 
mous. So on the 13th of February 1856, the 
date of annexation, it is clear that Fateh 
Bahadur Singh was the sole male member 
of. the family and was the sole male member 
of the family when he succeeded to the 
property. According to the principles laid 
down by their Lordships of the Privy 
Council in Ram Nundun 
Koer (12), confiscated property restored by 
the grace and favour of the Gcvernment 
in exercise of their sovereign authority 
becomes a separate self-acquired property 
of the person to whom itis restored, and 
as this faluqga was confiscated and then re- 


stored to Fateh Bahadur Singh it had be- ° 


come separate property by the extinction 
of the joint family before confiscation, and 
became his self acquired property after re- 
storation. ‘From him was descended his 
posthumous son Chanderpal Singh who was 
the sole male member of thefamily, and 
then the. male line became extinct. But 


apart from the fact that the estate became ' 
‘gelf-acquired after the confiscation, we con- 


sider that it was non-co-parcenary property, 
in the hands of Fatsh Bahadur Singh 
from the time that he succeeded to it. 


Unless there is a joint family, property cannot 


- though 


be joint family property and one person ean- 
not. form a joint Hindu family. On the 
13th of February 1856 Fateh Bahadur 
Singh was without brothers and without 
issue. Under the principles of the Mitak- 
shara Law he could dispose of his property 
at his pleasure as against his wife or his 


remote descendants or his collateral rela-. 
‘tions, as those collateral relaticns were not 


co-parceners with him. This principle has 
been laid down in Narottam Jagjivan v. 
Narsandas Hartkisandas (13). The property 
in fact as vested in the last survivor is 
considered as his separate estate and is 
treated as his self-acquired property. Al- 
the property derived by Fateh 


(12) 29 C. 828; cae _ A. 78; 7 0, W. N. 57, 
(13) 3 B. H. C. R. A.C. J. 6. 


INDIAN CASES. 


and Fateh Bahadur Singh was- 


Singh v. Janki 


‘seven wives, of whom three survived 


387 


Bahadur Singh from his adoptive father was 
ancestral as having been derived from a 
paternal ancestor, there were no persons 
entitled to an interest in it by birth up 
till the date of annexation as he had up 
till that period not begotten a son. So 
the property became his absolute property 
and no relations of his were entitled to 
any interest in if in his lifetime. Thus 
there was no. co-parcenary body and the 
collateral relatives were not members of a 
joint family with Fateh Bahadur Singh. 
We find, therefore, that the property was 
separate property in which collaterals had 
no co-parcenary interest. l 

The first authority upon the law on 
this point is the decision of their Lordships 
of the Privy Council in 1853 in the case 
of Katama Natchier v. Rajah of Shiva- 
gunga (14), the principal case referring to 
the succession of the Shivagunga estate, 
known generally as the Shivagunga case. 
That case referred to the suezession to 
an impartible estate in the Madras Presi- 
dency. Their Lordships stated at pages 
588 and 589 :— 

“The zemindari is admitted to be in the 
nature of a principality—impartible and 
capable of enjoyment by only ons member 
of the family at a time. But whatever 
suggestions of a special custom of descent 
may heretofore have been made [and there 
are traces of such in the proceedings], the 
rule of succession to it is now admitted 
to be that of the general Hindu Law pre- 
valent in that part of India, with such quali- 
fications only as flow from the impartible 
character of the subject.” 

Oya Taver and Gowery Vallabha Taver 
were own brothers, the former being the 
elder. They were undivided in estate, but 
Gowery Vallabha Taver had acquired the 
zemintare of Shivagunga as his separate 
property. Oya Taver died in 1815, Gowery 
Vallabha Taver died in 1829. He had 
him. 
He left no son. His nearest descendants on 
the date of his death were— 


1. Villa Natchiar, daugh er. by his first 
(deceased) wife. Villa had a son Mootoo 
Vadooga Taver. 


(14) 9 M. I. A. 589; 2 W. R. 81 (P.O); 1 Buth. P. 


' ©, J. 520; 2 Sar. P. O. J. 25; 1938.R. 843 
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2. Bootaka Nahan a PEE by his 
second (deceased) wife. 


3. Kota Natchiar ) danghters by his 
{ third (deceased) 
j wife, after his 
4, Katima Natchiar death. 


5. Somia Natchier was born by posthu- 
mous birth to one of his widows. 

At the time that the appeal came before 
their Lordships, Perya Odaya Taver, son of 
Gowery Taver, son of Bodha Gocroo Swami 
Taver, son of Oya Taver, was in possession of 
theestate. He had succeeded as the male lineal 
descendant of the second son of Oya Taver, 
the line of the eldest son having become 
extinct. He was the sole person amongst the 
descendants of Oya Taver who asserted title. 

On the other side the claimants were 
Bootaka Natchiar, Kota .Natchiar, Katima 
Natchiar. 


They claimed as nearest heirs on the 
ground that they were daughters of Gowery 
Vallabha Taver. Considering the impartible 
nature of the property they expressed their 


a willingness, that it should be enjoyed by 


Bootaka Natchiar for her life, next by Kota 


’ Natchiar for her life, and lastly by Katima 


P 


“survivorship following upon it. 


Natchiar. Katima Natchiar alone was an 
appellant before the Privy Council. Sowmia 


- Natchiar and Mootoo Vadooga, son of Villa 


Natchiar, then deceased, had putin claims, 
but did not press them as far as the Privy 
Council, All widows had died. 


Their Lordships could find no positive 


text of Hindu Law to govern their decision ` 
(page 608). 


They stated that the general 
course of descent of separate property ac- 
cording. to the Hindu Law was not disputed, 
and that such property would descend to 
widows in default of male issue. They 
drew a clear distinction between succession 
to the ancestral property of a joint family 
governed by the Mitakshara Law and 
succession to the self-acquired property 


of a member of such a family. They continu- 
ed (page 611):— 


“According to the principles of Hindu 


Law, there is co-parcenaryship between the 
different members of a united family, and 
There is 
community of interest and unity of possession 
-between all the members of the family, and 


upon the death of any one of them the 
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others may well take by survivorship that 
in which they had during the deceased’s life- 
time a.common interest and a common pos- 
session. But the law of partition -shows that 
as to the separately acquired property of one 
member of a united family, the other mem- 
bers of that family. have neither community 
of. interest nor unity of possession. . The 
foundation,. therefore, of a right to take 
such property by survivorship fails: and 
there are no grounds for postponing the 
widow’s right to any superior right of the 
eo-parceners in the undivided property.” 


They finally decided that, the property 
being the self-acquired property of Gowery 
Vallabha Taver, in which his brother Oya 
Taver, although with his younger brother a 


memier of a joint Hindu family governed by - 


the Mitakshara Law, wasnot a co-parcener, the 
property descended to the heirs of Gowery 
Vallabha Taver and not to the -line of Oya 
Taver. They directed by their order that 
that heir should be sought by the High 
Court of Madras on a rehearing of the 
appeal, filed by one of the deceased widows, 
amongst Bootaka Natchiar, Kota Natchiar, 
and Katima Natchiar, holding, that Sowmia 


‘Natchiar and Mootoo Vadooga had no right 


to continue that appeal. 


The history of this family must be taken a 
little further. Katima Natchiar succeeded to 
the zemindart as the result of this order, her 
sisters having died in the meanwhile. 
died in 1877. After her death a dispute 
arose between Dora Singha Taver, the sole 


surviving son of Villa Natchiar, (the line of- 


his brother Mootoo Vadooga Taver was 
apparently extinct) and the descendants’ of 
Katima Natchiar. It was decided by their 
Lordships of the Privy Council in 1881 in 
Muttu Vaduganadha Tevar vy. Dora Singha 
Tevar (15) that the property was impartible 
property and passed on the death of 
Katima Natchiar not to her heirs but to 
the sole heir of her father, that is, 
to the line of the last male holder, It 
was held that “Katima’s interest ceased 


with her life, and that on her death the 


root of title is to be sought not in herself 
but in her father.” The zemindart passed 
accordingly to Dora Singha Taver, who 
died in 1588. On his death - the question of 


(15) 8 M. 290; 8 I. A. 99; 4 Sar, P. O. J. 289; 6 Ind. 


Jur, 438, 
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succession came before the Courts again. 
Muttu Vaduganadha Taver, the son of 
Katima’ Natchiar and the unsuccessful ap- 


 pellant in Muttu Vaduganadha evar y. Dora. 


Singha Tevar (15), claimed the estate against 
Periasami son of Dora Singha Taver. 

It was held by the Madras High Court 
in Mutturaduganadha Tevar v. Pertasamt (16) 
that Dora Singha Tevar had sueceeded to 
the estate as full owner, that he became 
a fresh stock of descent, and that after 
his succession the heir was no longer 
to be sought amongst the heirs of the 
father of Katima Natchiar. It was held 
further that Muttu Vaduganadha Tevar 
could not invoke in his aid the doctrine of sur- 
vivorship, because he was nota co-parcener in 
' the estate with Dora Singha Tevar,: and 
even if aco-parcener with Dora Singha 
Tevar, could not claim a right of survivor- 
ship owing to the existence of a son of 
Dora Singha Tevar. These conclusions were 


affirmed by their Lordships of the Privy | 


Gounecil in 1896 on the appeal-from that 
judgment, Muthuvaduganadha Levar v. Peria- 
sami Tevar (17). f 

In Neelkisto Deb Burmono v. Beerchunder 
Thakoor (18), known as the Tipperah case, 
their Lordships of the Privy Council decided 
in 1869 a question of succession to an 
impartible estate in. Bengal held in a Hindu 
family ‘governed by the Dayabhaga Law, 
qualified by a custom which authorized the 
| last holdér to nominate his successor from the 
. members of his own family. The last holder 
had nominated Beer Chunder his brother 
by the whole blood in preference to Neel 
Kisto Deb Burmono his brother by the 
half blood, the latter being older than the 
former. Their Lordships held that the 
custom set up was established, and that 
the nomination was good. Apart from that 
“point: they held that by the general Hindu 
Law. (p. 589) the brother by the 
‘blood though younger would succeed to 
divided property, even if an impartible raj, 
‘in preference to a- brother by the half 
blood though older.. They held that there 
could be no joint ownership in an impartible 

(16) 16 M. 11; 2 M. D. J. 265. 


(17) 19M. 45); 23 I, A. 128; 6 M. L. J. 149; 7 Sar. 
P, C. J. 83. 


(18) 12 M 
R. 13; 2 Suth. P. C. J, 248; 2 Sar. P. C.J. 523; 20 E. 
R, 438. 
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raj (page 540) that survivorship could not 
obtain in such a raj from its very nature 
and that there could be no community ‘of 
interest (page 541). Thus title by survivorship 
could not,in absence of custom where it varied 
from the ordinary title of heirship, furnish the 
rule to ascertain the hair (page 541). Quoting 
the Shivagunga case [Katoma Natchier v. 
Rajahof Shivagunga (14) | they continued, that 
there were in Hindu Law two leading rules 
of inheritance, that founded on the religious 
duty and superior efficacy of oblation and 
sacrifice and that of survivorship, and 
that where the latter could not apply the 
former must be resorted to. 


In 1882 the question of succession to 
the impartible Naragauti Paleiyam (an estate 
of the nature of araj) came before the 
Madras High Court in a case reported as 
Naraganti Achammagaru vy. Venkatachkalapaty 
Nayantvuru (19). The dispute was between 
the youngest son of the fourth Palatyagar 
and the grandson of the eldest son of 
the fourth Palaiyagar. | Succession was ad- 
mittedly governed byarule of primogeniture, 
but not necessarily by the rule of lineal 
primogeniture (page 265). The Mitakshara 
was the personal law governing members 
of the family. The learned Judges considered 
that the Paleiyam, though impartible, was 
the joint family property of the co-parceners 
composing the family. Both claimants were 
co-parceners, one being a son and the other 
being a great-grandson in the joint family. 
One member held the property, but he did 
not-hold it absolutely. He held it subject 
to an obligation to preserve the corpus 
and toa liability to -provide his co-parceners 
with a maintenance. They applied succes- 
sion by survivorship on the following reason- 
ing. They found thattwo of the rights 
vested In eo-parceners in property held in 
co-parcenary by Hindu joint family governed 
by the Mitakshara Law, viz., the right of 
joint enjoyment and the right to call for 
a partition, could not from the nature of 
a property exist in animpartible raj. But, 
inasmuch as there was nothing in the 
nature of the property inconsistent with 
the exercise of the right cf survivorship, 
they presumed that that right remained. 
They considered that they should apply the 


(19) 4 M. 250. 
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doctrine of survivorship to succession in an 
impartible raj in face of the decision in 
the Tipperah case, as their Lordships of, 
the Privy Council had laid down in the 
Shivagunga case that the succession to an 
impartible raj held by a Hindu is regulated 
in absence’ of custom by the general Hindu 
Law prevalent in the part of India in 
which it is situated. The Tipperah raj being 
in Bengal, and the Naragauti Paleiyam being 
in Madras, they applied the principles of 
the Mitakshara Law as interpreted in Madras, 
and declared that succession would be 
according to the rule of survivorship, : The 
application of this rule by itself afforded 
no indication for decision between a junior 
member of a senior branch and a senior 
member of a junior branch under , the 
admitted custom of primogeniture. Here they 
applied a previous unreported decision of their 
own Court. On the basis of that decision 
and not on the basis of the decision in 
the Shivagunga case (for there is nothing 
in the latter decision to support such a pro- 
position) they decided (page 267): “When 
impartible property passes by survivorship 
from one line to another,it devolves not 
necessarily on the co-parcener’ nearest in 
blood, but on the nearest co-parcener of 
the senior line.” -From the facts of the 
ease and the words of this passage, it 
will be seen that the proposition refers 
to succession between: co-parcenary members 
of the same joint family—in this case a 
son. and a great-grandson of the same 
person—and has no application to succession 
between distant collaterals who are not 
co-parcenary members of the same joint 
family as the person whose heritage is in 
question. 


In Subramanya Pandya Chokka Talarar v. 
Siva Subramanya Pillai (20) decided in 
1894, one point for consideration was 
[page 325]: “Whether under the Mitakshara 
Law nearness of bloodis aground of preference 
as between brothers of the half and fall 
blood in case of disputed succession to 
impartible co-parcenary property.” 

The learned Judges laid down three 
principles :— 

l. Thata rule of decision in regard to suc-_ 
cession to impartible property is to ke found 


(20) 17 M. 316; 4M L. J. 152. 


‘it in preference to the appellant who 
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in the Mitakshara Law applicable to partible 
property, subject to such modifications as 
naturally flow from the character of the 
property as impartible estate. 

2 That the only modification which 
impartibility -suggests in regard to the 
right of succession is the existence of a 
special rule for the selection of a single 
heir, when there are several heirs of the 
same class who would be entitled to suc- 
ceed to the same property if it were 
partible under the general Hindu Law. 

3. Thatin the absence of a special 
custom the rule of primogeniture furnishes 
a ground of preference. 


Applying these principles they held [page 
395; “that if the property in dispute had 
been the separate property of the last 
lawful zemindar from whom succession has 
been traced, the uterine brother would be 
preferred to the half-brother: and at 
page 326: “Ifthe Zemindart of Maniachi,from 
which the property now in litigation was 
severed by Court sales, had been the separate 
or self-acquired property of Subramanya 
Talavar, Sendura Pandya, his uterine 
brother, would ‘certainly have succeeded to 
is 
his brother by a different mother. The 
principle which determines the class of 
kindred entitled to succeed is that, in case 
of disputed succession to such property, 
remoteness of blood furnishes a rule of 
exclusion. This being so, the further 
question arises whether the same principle 
applies when the property is the co-parcenary 


. property, though impartible, belonging to a 


joint Hindu family consisting of the deceased 
zgenindar and his brothers, Looking again 
to the Mitakshara Law of succession as 
applied to partible co-parcenary property, 
the right of survivorship is mentioned as 
a dominant right which controls the rule 
of succession applicable to separate property.” 
cc. Lt follows that in case 
of co-parcenary property the doctrine of 
survivorship furnishes an additional rule, 
whereby the class of heirs has to be found. 
It is also a controlling or dominant right 
for the reason that, according to Hindu 
theory, co-parcenary property belongs to the 
co-parcenary family, thatthough co-parceners | 
are tenants in common, they have no 
specific property but only an interest which 


L Vol. XXXI] 


GHISA SINGH V, GAJRAJ SINGH, 


may ripen into specific property on parti- ` 


tion, and -that, if the existing co-parceners 
die without male issue, they are to be 
treated as if they had never been born, 
. and,.as if the partible property actually 
belonged to the body of co-parceners who 
are alive atthe time of partition. 
_ therefore, partible property belongs to a 


co-parcenary family, and when a co-parcener - 


dies without male issue leaving one 
uterine brother and one half-brother sur- 
viving him, the half-brother is entitled 
to share thé property equally with the uterine 
brother at the time of partition, the deceased 
brother being considered as if he had never 
been born, and the property being treated 
as always vested, in the family as a suit, 
and never absolutely vested for the purpose 
of inheritance in any one co-parcener in pre- 
ference to another, howmuchsoever the 
family may change as tothe number of co- 
parceners from time to time during co- 
parcenary. To say, therefore, that nearness 
of blood is a ground of preference in such 
cases would be tantaniount to ignoring the 
pre-existing co-parcenary interest of half- 
brothers. Nearness of blood being thus no 
ground of preference under the Mitakshara 
Law in case of disputed succession to co- 
parcenary property when it is partible, it 
is likewise no ground of preference when such 
property is impartible. It is conceded that 
the. zemindart belongs to the co-parcenary 
_ family consisting of all the brothers of the 
propositus, and the nearest class of kindred in 
which the single heir is to be found is that 
of brothers, whether ‘of the whole or half 
blood; and applying the rule of primogeniture 
as a subsidiary rule of selection, since there 
is no specific custom, the brother that 
. is entitled to the zemzndari is the eldest 
‘ jn years, viz., the plaintiff or appellant.” 


After laying down these principles they 
examined the authoritative decisions in 
Katama Natchier v. Rajah of Shiva- 
gunga (14), Naragant? Achammagaru v. 
Venkatachalapati Narayunivaru (19) and 
other cases. They found that these autho- 
rities support their views., They distinguish- 
ed the decision in Naraganti Achummagary 
v. Venkatachalapati Narayanivarn (19) on 
the ground (page 330) that “the doctrine 
of survivorship has no operation under the 


Dayabhaga Law either as part of the general , 
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scheme of inheritance or as an exception to 
it.” 

We next come to the decision in the 
Kachi Yuva Rangappa Kalakka Thola Udayar 
v. Kachi Kalyana Rangappa Kalakka Thola 
Udayar (21) decided in 1901. Here the 
contest was between the son of a third son 
and the grandson of a second son, both of 
whom were co-parceners in a joint family 
governed by the Mitakshara Law, to imparti- 
ble property held as joint property of that 
family. -The Madras High Court applied at 
page 609 the rule laid down in Naragunt: 
Achammagaru v. Venkatachalapati Narayanz, 
varu (19), and onappealin 1905 | Kachi Kali- 
yana Rengappa Kalakka Thola v. Kachi Yuva 
Rengappa Kalakka Tholu Ud yar (22)]| their 
Lordships of the Privy Council approved that 
rule stating at page 512 :— 

“It is settled in accordance with a ruling 
of this Board that when impartible property 
passes by survivorship from one line to 


“another, ib devolves not on the co-parcener 


nearest in blood but on the nearest co- 
parcener of the senior Jine—a position held 
by the principal respondent.” 

The decision had obviously reference only 
to the facts of the cases-in Naragant: Acham- 
magaru y. Venkatachalapatt Narayanivaru(1y) 
and Kachi Yura Rangappa Kalakka Thola 
Udayar v. Kachi Kalyana Rangappa Kalakka 
Thola Udayar (21). In both cases the dis- 
putes were between co-parcenary members of 
the same joint family, and the lines were 
the lines of such co-parceners, all of whom 
were within the third degree of the proposi- 
tus. 


We summarize the principles so far 
collected. Their Lordships of the Privy 
Council have held in the Katama Natchier v. 
Rajah of Shivagunga (14) [their decision 
is interpreted by themselves in the sub- 
sequent case of Jogendro Bhupati Hurro- 
chundra Mahapatra v. Nityanand Man 
Sing (23)] that the fact of a raj being 
impartible does affect the rule of succession. 
The rules which govern the succession to a 
partible estate are to be looked at. The 


i 


(21) 24 M. 562; 11 M. L. J. 191. 

(22) 28 8 M. 508; 2 A. L. J. 845; 20. L. J. 231; 10 C. 
W. N. 95; 7 Bom. L. R. 907;15 M. L. J. 312; L M. L, 
T. 12 32 I. A, 261 : P. CO). 

(23)- 18 O. 151; 17 I. A. 128, 


392 
GHISA SINGH v., GAJRAJ SINGH. 


Madras High Court have held that, where 
the property, though impartible, is property 
held jointly by co-parċeners of a Hindu joint 
family governed by the Mitakshara Law as 
interpreted in Madras, the principle of sur- 


vivorship must be applied to discover the 


successor [ Naragantt Achammagaru v, Ven- 
katachalapati Narayanivaru (19) and subsequent 
cases.| Their Lordships of the Privy Council 
have not directly affirmed that rule but they 
have affirmed the rule laid down in Naragaut: 
Achammagaruy. Venkatachalapats Narayanzvaru 
- (19), to the effect that when impartible 
property passes by survivorship from one 


“line to another, it devolves not on the co- . 


parcenef nearest in blood but on the nearest 


- ¢o-parcener of the senior line. 


The-learned Counsel for the appellant has 
asked us to draw from tlie acceptance’ by 
. their Lordships of the latter rule the 
|” conclusion that in a case, in which impartible 
property has been held by one member of a 
_ joint family of co-parceners governed by the 
Mitakshara Law, and then passes to distant 
collaterals on the extinction of that family, 
the nearest co-parcener of the senior line 
should succeed. We do not consider that 
such an inference can be drawn. In 
Naraganti Achammagaru v. Venkalachalapali 
_ Narayanivaru (19) the contest was between 


the great-grandson and the youngest son’ 


of Vengama. In Kacht Yura Rangappa 
Kalakka hola Udayar v. Kachi Kalyana 
. Rangavpa Kalakka Thola Udayar (21) thecon- 


test was between the grandson of a second. 


“son and the son of a third son. 


Muttusami Ayyar, J., observes in Muttu- 


caduganadha Tevar v. Periasami (16): “The 
‘spiritual benefit derived from three lineal 
male descendants, such as son, grandson and 
_- great-grandson, is the same, though among 
collateral male heirs the quantum of benefit 
-varies in proportion to the remoteness of 
the male heir from the deceased male owner.” 


_  §So in the first case the great-grandson 

stood in the position of his grand-father the 
elder brother, and in the second case the 
grandson of the second son stood in the 
position of the second son, and the son of the 
third son stood in the position of the third 
son, The law of primogeniture had to be 
applied to ascertain a single heir, and as ac- 
_ cording to the Hindu Law each claimant stood 
in the class of the son of the propositus, pre- 
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ference, being given to the elder son by primo- 


geniture, the descendant of that son succeeded ` 


under the Mitakshara Law. But the rule of 


primogeniture applied is not the rule of lineal . 


primogeniture within the meaning of the 
termin English Law, although in both in- 
stances the resultis the same. 
tion is clear. Under the Mitakshara Law the 
representation i3 only to son, grandson and 
great-grandson and no further. It is based 
on equality of spiritual benefit and not on 
blood. 
representation extends . indefinitely and is 
based on blood. We are asked to apply a 
rule of lineal primogeniture which ignores, 
inatead of applying, the Mitakshara rule of 
succession. 


In the Tipperah casetherule of survivor- 
ship obvionsly could not have been applied, 
and the property was not treated as joint 
family property. In 
Tevar yv. Pertasand Tevar'17) their Lordships 
of the Privy Council affirmed the decision in 
Muttuvaduganadha Tevar v. Periasami (16), to 
the effect that a person who was not a co- 
parcener ina joint family governed by the 
Mitakshara Law could not claim under the 
doctrine of survivorship. f 


These authorities, which were discussed 


exhaustively atthe Bar, appear to us against 


any conclusion to the effect that the rule of 
lineal primogeniture regulates succession to 
a separate property as between collaterals 
who have not been co-parceners with the 
propositus in a joint family governed by a 
Mitakshara Law, 


There are even stronger grounds for a 
negative conclusion in the case of this pro- 
perty which has not been the property of a 


The distine-- 


According to the English Law the - 


~~ 


Muthuvaduganadha - 


joint family since its aequisition by Fateh - 


Bahadur Singh, even if it be presumed to 
have been such property befure .that acquisi- 
tion. Wae can find no direct authority on the 
roint except an anthority of our own Court, 
but we consider -that cur conclusion is 
supported indirectly not only by the mass 
of authorities already quoted, but by other 
reported decisions to which we shall refer. 


In this connection we have first to refer 
to the report in Mohesh Chunder Dhal v. 
Satrughan Dhal (24). At page 347 of that 


(24) 29 C. 343: 29 I. A. 62; 6 C. W. N. 459. 


N 
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report is a quotation from the judgment of 
the Bench of the Calcutta High Court 
that decided the appeal in the following 
words:— ` 

The defendants allege tbat lineal 
primogeniture is the rule of succession in 
the family, and no doubt the onus is on them 
to prove this custom, though that.a custom 
exists in the family is admitted by the 
plaintiff. Mr. Woodroffe for the plaintiff has 
contended that they have failed toestablish any 
such custom, and that, independently of any 
custom, his client, being the nearest of kin to 
the last holder, is by-law the preferential heir. 
He has argued that the rai, though imparti- 
ble, must be regarded as the separate or 
self-acquired property of the last holder, Ram 
Chander Dhal, and that, therefore, according 
to the rule- of a NA A laid down in the 
Mitakshara, it devolved on Nityanund. a 

‘We think, however, that it is not neces- 
sary for us to discuss this proposition of law, 
or to consider the various reported cases 
bearing upon this particular matter to which 
our attention has been drawn by Mr. Wood- 


_roffe-and the learned Vakils for the respond- ` 


ents, because on a careful consideration cf all 
the evidenve, oral and documentary, we have 
come tothe same conclusion as that arrived 
at by the District Judge, viz. that the 
_custom of lineal primogeniture wea in 
_ this family.” 

This quotation shows. that the learned 
Judges were of opinion that in the case of 
an impartible raj which was the separate 
or self-acquired property of the last holder, 
succession under the Mitakshara Law would 
not be by the rule of lineal primogeniture, 
but would go to the nearest of kin unless 
there was a special custom enforcing the 
rule of lineal primogeniture. If the law 
were that in every impartible estate, held 


- by a person governed by the Mitakshara 


Law, whether the estate werc ancestral 
property held by a member of a joint 
family or separate and self-acquired pro- 
perty, succession would be by the rule of 
lineal primogeniture, 
been no reason to prove the existence of 
a custom of succession by lineal primogeni- 
ture, for suecession would have been governed 


. by the rule of lineal’ primogeniture in absence 


of acustom, and the circumstance that their 
Lordships of the Privy Council permitted 
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an appeal questioning the existence of the 
custom, further shows that in an impartible 
raj, acquired or held as separate property 
by a person subject to the Mitakshara Law, 
succession would not be ‘by the rule of 
lineal primogeniture. i 

When this point was raised before this 
Court in Debi Bakhsh Singh v. Chandra- 
bhan Singh (10), Chamier, J. C., decided it 
as i lows : 

“In ene of the Madras cases it was said 
that the Tipperah case was distinguishable 
on the ground that it was governed by 
the law of the Dayabhaga which does no 
recognize survivorship as determining the 
devolution of property. This is true, but 
the rule of inheritance by survivorship under 
the Mitakshara also applies only to joint 
property.” 

In the subsequent appeal their Lordships 
of the Privy Council did not discuss 
the point, and neither affirmed nor re- 
jected the proposition asserted by Chamier, 


JO. 


The acceptance of the proposition that 
succession to a separate estate under the 
Mitakshara in absence of a custom is 
according to the rule of lineal primo- 
geniture would conflict with the decisions of 
their Lordships in the case of Brij [ndar 
Bahadur Singh v. Ranee Janki Koer (3) and in 
the case of Achal Ram v. Udai Partab Addiya 
Dat Singh (5), for in each of those cases 
succession to a separate estate under the 
Mitakshara Law was .found in absence of 
custom to be otherwise than by the rule of 
lineal primogeniture. 


As we bave now decided that the suit 
is barred by limitation, and that the 


suceessicn is not by the rule of lineal 


primogeniture but according to the 


“principles of the Mitakshara Law, and as 


Jwala Bakhsh Singh 
at the time of his succession nearest 
in blood to the lasti male holder 
and thus entitled to succeed, it follows 
that the appeal must fail, We consider 
it, however, desirable to decide the 
remaining points which have been argued 
before us. 


~ 
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In order to succeed in their case it was 
necessary for the plaintifis-appellants to 
establish that the claim of Kandhai Singh 
was not barred.by the superior claim of his 
elder brother Jugraj Singh. Gajadhar 
Singh the son of Jugraj Singh had,as has 
already been stated, filed a suit against the 
present defendant-respondent for possession 
of the taluga, and that suit was compromised 
and withdrawn, the defendant-respondent 
being left in undisturbed possession of the 
taluqa. Unless the plaintiffs-appellants were 
able to show that Jugraj Singh had forfeited 
all title to succeed to the estate, their claim 
must fail on the principle of jus terbis. 
Their case is that Jugraj Singh had been 
adopted by Mardan Singh, a younger 
brother of Sardar Singh, that he had thus 
passed out of the family of his natural father 
into the family of Mardan Singh, and that 
thus he had lost his title to precede his 
younger brother. The burden of proof was 
on the plaintiffs-appellants to prove the 
exclusion of Jugraj Singh, and in event of 
their failure to prove this, even if they 
succeeded on every other point, their case 
was bound to fail. 
the first instance to show that the defendant- 
respondent could not setup a jus tertii as 
he had previously admitted the adoption of 
Jugraj Singh, and further produced oral and 
documentary evidence in support of the 
alleged adoption. 


With regard to the first point itis neces- 
sary to go back to the history of the previous 
litigation between Sheopal Singh and the 
father of the defendant-respondent in 1899, 
and between Gajadhar Singh and the 
defendant-respondent in 1908. Exhibit Al&2 
is a copy of the plaint in the suit of 
Sheopal Singh brought against the father of 
the defendant-respondent, which is dated the 
14th January 1899. In this suit Sheopal 
Singh impleaded Musammat Girraj Kuar as 

represented by the Court of Wards, Jwala 
' ‘Bakhsh Singh and Ghisa Singh. He 
asserted that succession to the Taluga Korihar 
Sataon proceeded by the rule of primogeni- 
ture, and he set up that he was in the senior 
line.. An examination of the pedigree will 
show that Sheopal Singh as the son of 
Hanuman Singh was not in a position to 
claim the estate ordinarily as against Jugraj 
Singh, or Ghisa Singh the son of Kandhai 
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Singh, and to get over the claims of these 
two persons he asserted that Jugraj Singh 
had been adopted by Mardan Singh, and 
that Ghisa Singh one of the present 
plaintiffs-appellants had resigned his claim 
in his favour. Ghisa Singh who was then 
a minor was represented by his mother, 
and she admitted the resignation of Ghisa 
Singh’s claim in favour of Sheopal Singh. 
That relinguishment is, of course, not binding 
upon Ghisa Singh and does not affect the 
merits of the present case. Jwala Bakhsh 
Singh in his written reply, Exbibit A40, 
dated 16th March 1899, did not plead a 
gus teri on the part of.Jugraj Singh and 
Ghisa Singh. He said nothing as to this 
point. He did not admit or deny the 
alleged adoption of Jugraj Singh- directly. 
But in the pedigree which he filed in the 
case he called Mardan Singh lawald or 
issueless and Jugraj Singha son of Ranjit 
Singh, and in the fifteenth paragraph of his. 
written statement he said, “plaintiff cannot 
succeed in the presence of myself, Bisram 
Singh the son of Gajraj Singh, the son of 
Jugraj Singh,” (it would appear that at that 
time Jugraj Singh was dead and that Gajraj 
Singh though alive at the time that the suit 
was brought could not be found) “and Ghisa 
Singh who are nearer heirs than the plaintiff ` 
as shown by the plaintiff’s own pedigree.” 
Thus though he did not assert directly a jus 
terézz on the part of Bisram Singh and Ghisa 
Singh he impliedly set up sucha jus tertii. 
Jwala Bakhsh Singh in this suit did not 
admit the adoption of Jugraj Singh’ by 
Mardan Singh. It is not clear that he denied 
it explicitly but he did so impliedly. In the 
next suit which was brought by Gajadhar 
Singh on the 21st of May 1908, the plaintiffs. 
were Gajadhar Singh himself and Pandit 
Sat Narain and Pandit Bans Gopal who had 
purchased a portion of his claim. A copy of 
the plaint is filed as Exhibit AS9. In 
Exhibit 30, a copy of the written reply 
filed by the defendant-respondent in that 
case on the 22nd June 1908, at paragraph 
19.- the defendant-respondent states as 
follows :— 


“Jugraj Singh father of plaintiff No. 1” 
(that is to say, of Gajadhar. Singh) “was. 
adopted by Mardan Singh whose name is 
entered in the pedigree. Therefore, in the 
presence of Kandhai Singh who died after 


P 
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Dilraj Kunwar and whose son Ghisa Singh 
is still alive, the plaintiff on his own showing 
in the pedigree has no right to succeed.” 


Here we bave it that the defendant- 
respondent clearly asserted the adoption of 
Jugraj Singh by Mardan Singh to meet 
the claim of the son of Jugraj Singh. The 
defendant-respondent was called as witness 
D. W. No. 42. Wis explanation as to how 
he came to set up such a plea is certainly 
unsatisfactory, but there can be no doubt 
as to the fact that the defendant-respondent 
is not now estopped from denying the adop- 
tion of Jugraj Singh and putting the plaint- 
iffs-appellants to the proof of it. He may have 
honestly believed in 1908 that Jugraj Singh 
had been adopted by Mardan Singh. He 
could have had no personal knowledge on 
the subject, as the adoption was alleged ‘to 
have occurred before he was born. On 
the other hand, he may not have believed 
that any such adaption had taken place, and 
taken what he thought was a convenient 
plea to get rid of the claim. But in neither 
circumstance is he estopped. The learned 
Counsel for the appellants admitted in argu- 
ment that there was no case of estoppel, and 
that the question would have to be decided 
on proof. In view of the decision of their 
Lordships of the Privy Council in Har 
Shankar Partab Singh v. Lal Raghuraj Singh 
(25) it is difficult to come to any other con- 
clusion. Itis thus clear that the question 
is not disposed of by proof of the plea taken 
by the defendant-respondent in Exhibit 30, 
and that the plaintiffs-appellants in order to 
succeed have to prove the adoption. They 
called eleven witnesses to prove their allega- 
tion. We have discussed the credibility of 
ten of these witnesses already in considering 
the evidence that they gave on the question 
of seniority. Those witnesses are Lal 
Bahadur Singh (P. W. No. 1), a 
Singh (P. W. No. 2), Jagat Singh (P. W 
No. 3), Shanker Singh (P. W. No. 4), 
Mahadeo Singh (P. W. No. 5), Sheoambar 
Singh (P. W. No. 6), Ajudhia Singh (P. 
W. No. 9), Chauharja Singh (P. W. 
No. 10), Ranjit a (P. W. No. 11) and 
Sheopal Singh (P. W. No. 12). We have 


(25) 29 A. 519 at p. 538; 2 M. L. 1. 391; 6 C. L. J. 
18; 11 C. W. N 841; 9 Bom. L. R 757; 17 M. L. 7, B54 
4 A. L. J. 497 (P. C.) 
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found that these witnesses were not credible 
upon the question of seniority. We have 
to examine their evidence now with regard 
to the question of adoption. Lal Bahadur 
Singh professes to have been told by his 
grandfather, at the same time that he learnt 
the pedigree and the relative seniorities of 
the family, that Mardan Singh had adopted 
Jugraj Singh. Sarabjit Singh received his 
information in asimilar way. Jagat Singh 
said that he noticed that Jugraj Singh 
had obtained possession of Mardan Singh’s 
property, and that he got nothing out of 
Ranjit Singh’s property. It was fairly satis- 
factorily established by evidence for the 
defence that Mardan Singh left no property. 
The evidence of the last three witnesses 
has already been found to be the evidence 
of partisans. one of whom has a strong 
prejudice against the defendant-respondent 
and two of whom have been promised sub- 
stantial benefits if the plaintiffs-appellants 
succeed in their suit. Inthe case of Shankar 
Singh, Mahadeo Singh, Ajudhia Singh, 
Chauharja Singh, Ranjit Singh and Sheopal 
Singh it is sufficient to note that they state 
that they obtained information as to the 
adoption because they were curious as to all 
particulars with regard to Datt Singh’s 
branch, and that their informants considered 
the fact of the adoption suffieiently interest- 
ing to be worth giving. We have already 
noted the gross improbability of persons 
whose family separated from that of the 
talugdas of Korihar Sataon in the middle of 
the seventeenth century wanting to know 
anything as to the family history of the 
cadet branch of Datt Singh, and the 
absurdity is considerably aggravated when 
we are asked to believe that this intelli- 
gent interest in the affairs of people with 
whom they had nothing whatever to do 
was carried to the extent of wishing to 
know whether one member of that small 
branch had or had not been adopted by 
his uncle many years ago. The learned 
Subordinate Judge has rightly discredited 
the evidence of all these witnesses. 

We now come to the evidence of Sheo- 
ambar Singh (P. W. No. 6) who has given 
a detailed statement as to the alleged adop- 
tion. He says that he was present at it 
and that if occurred two or three years 
after the mutiny, that is to say, about 1860, 
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The learned Subordinate Judge has pointed 
out that this witness broke down badly in 
cross-examination. He stigmatizes his evi- 
-dence as full of absurdities, aud we do not 
think that he has criticized it too strongly. 
He rightly refused te believe the evidence of 
this witness. 

© The last witness called on the subject was 
a certain Tondar Singh (P. W. No. 13) 
who stated that he was the son of Mardan 
Singh’s daughter. He is a man of 65 years 
of age and would have been a boy at the 
time of the alleged adoption of Jugraj 
Singh. The learned Subordinate: Judge 
did not believe this witness and described 
the greater part of his evidence as a tissue 
of lies. The description is, in our opinion, 
correct. 

We thus find that the oral evidence 
absolutely fails to prove the alleged adop- 
tion. 

There remains certain documentary evi- 
dence. This is contained in a copy of a 
registered bond, dated the 22nd July 1882. 
Assuming that thie document is admissible 
in evidence, itis a copy of a bond executed 
by Jugraj Singh mortgaging with posses- 
sion a certain grove at Onai. It is in favour 
of Din Dayal of Onai. Bairon lal patwari 
signed it on behalf of Jugraj Singh, stated 
to be the “son of Ranjit Singh and adopted 
son of Mardan Singh.” Jn the proceedings 
at the time of registration, the executant 
was described as the son of Ranjit Singh. 
' This is all the documentary evidence. ` 

The oral evidence is worthless, and we 
should, therefore if we found the adoption 
` of Jugraj Singh proved, base our decision 
upon the fact that a copy of a registered 
document shows that the patwart who 
signed it on behalf of the executant describ- 
ed that executant as having been adopted 
by Mardan Singh—obviously absolutely in- 
sufficient material upon which to base such a 
finding. i 

We, therefore, find that the plaintiffs- 
appellants have failed to prove that Jugraj 
Singh was adopted by Mardan Singh, and 
that, therefore, their claim is barred in 
any circumstances on the principle of jus 
tertii, 

The last point is as to the extent of the 
property to which the appellants would 
have been entitled on the facts had they 


~ 
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succeeded in their suit. The learned Sub- 


ordinate Judge has arrived at findings of .' 


fact in which he shows how much of the 
property in suit was 

(a) derived from inaen Singh, 

(b) derived from Dilraj Kuar, i 

(c) acquired by Jwala Bakhsh Singh and 
the defendant-respondent. 

The learned Counsel for the appellants 
accept these findings of fact as correct. He 
lays no claim to property (c) and states that 
he can only claim property (b) if it be proved 
that succession is governed in the family by 
a custom of lineal primogeniture. 

In view of this clear statement of his posi- 
tion there is nothing left for us to decide | 
upon this point, ; 

The appellants having failed upon every 
point and the respondent having succeeded 
on the point of relative seniorities we dis- 
miss the appeal, 

The appellants .will pay their 
costs and those of the respondent. 


~ 
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Appeal dismissed. 


BOMBAY HIGH COURT. 
ORIGINAL Civit Surt No. 1265 or 1914. 
August 21, 1915. 
Present:—-Mr. Justice Beaman. 
LAXMIBAT AND ANOTHER— PLAINTIFFS 
CETSUS 


KESHAV ANNAJI POKHARKAR 


AND ANOTHER— DSFENDANTS. 

Evidence Act (I of 1879), s. 92—~WDWritten 
contrvact—Hvidence to substitute real for merely 
nominal contracting party, if admissible—Fraud— 
Bonami transaction, mature of—Parol evidence, ad- 
missibility of —Contract Act (IX of 1872), s. 283. 

he plaintiffs sued B and C for specific perform. 
ance of a contract, in form made and executed by B 
alone. In the written contract C was described as a 
broker to whom both the plaintiffs aud the defendant . 
B agrecd and bound themselves to pay brokerage: 

Held, that section 92 of the Indian Evidence Act 
precluded the plaintiffs and the defendant B from 
giving parol evidence to show that the real parties 
to the agreement were the plaintiffs and the defond. 
ant C, and that tho defendant B was only a 
benamidar, fp. 401, col, 1.) ° 

that B, however, might prove by parol evidence, if 
he could, the truo naturo of any agreemont which 
subsisted between him and C.; [p. 401, col. 1. j 

that when the evidence as to the truc nature of 
the agreement between B and C was admitted, it 
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would be treated as evidence between all the parties, 
aud their legal rights and liabilities would be adjusted 
in the light ‘of this evidence, Lp. 404, col. 1.] 

Soction 233 of the Indiau Contract Act has nothing 
to do with and cannot override the general law of 
evidence. [p.-400, col, 2.1 

lt is not a fraud merely to break promises or fail 
to perform obligations in futuro. Frauds ought to be 
restricted to misrepresentations, and clishonest mis- 
representations of existing facts. Lp. 401, col, 1.) 

Real benami trangactions are triangalar, Whero 
2 transaction is traly benami, 4. e., where the pur- 
.chase has been effected in the name of the nominal 
purchasér, no difficulty would arise under section 92 
of the, Evidence Actinsettling the dispute between 
the nominal and the real purchaser, as between 
them there would be no writing. But in transactions 
supposed to be berami but which aro not benami 
at all, as for example, where a person with the 
object of shielding his property from his creditors 
purports to sell it to some one named by himself, 


and the sale-deed is accordingly made out in that - 


person’s name as the purchaser, it would not be 
open to partics to such a contract to give parol 
evidence of the true nature of the transaction 
underlying it. Parol evidence, however, may be 
given in such cases also to serve a different purpose, 


that is, to show that the transaction was bad for, 


- failure of consideration. [p. 402, cols, 1 & 2; p. 403, 


col, 1. | 
Messrs. Davar, Gadgil id Desart, for the 
Plaintiffs. l i 
Messrs. F S. Talyarkhan and Rangnekar, 
for Defendant No. 1. 
Messrs. [Vadia and Kanga, for Defendant 
No. 2. 
JUDGMENT. —The plaintiffs, Laxmibai 
-and Anandrao, sue the defendants, Keshav. 
and Pinamcnand: for specific performance 
of a contract to buy certain 
property made on the 4th of March 1914, 
and in form made and executed by Keshav 
alone. There isan alternative prayer for 
damages,and at the conclusion of the case the 
plaintiffs expressed a desire, in view of certain 
anticipated difficulties, to abandon their claim 
for specific performance and confine it to 
damages. p 
The case has occupied a considerable time 
in hearing owing to the difficulties which I 
felt from the beginning in drawing the line 


< between what was, and what was not, open, 


first, to the plaintiffs, and, secondly, to the 
first defendant to prove in explanation or 
variation of the written contract. ; 


The difficulties created by section 92 of 


_ our Evidence Act appear to me to be obvious. 


In the English Courts, in somewhat analogous 


if not exactly similar cases, they have been 


surmounted: by processes of reasoning which, 
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with great respect to the very eminent and 
learned Judges using them, do not appear 
to me to be adequate. Nothing could well 
be plainer than the provisions of section ¢2 
of the Indian Evidence Act. Where Courts 
the 
law of this country absolutely prohibits parol 
evidence being given except within the 
limits very carefully laid down in section 92 
itself; Although, no doubt, the law of 
England was intended to be in substance the 
same as the law to which expression has thus 
been given in section 92, the Judges had 
no definitely worded Statute to interpre$ and 
by which to be bound as the Courts in 
India have. Speaking generally, the rule 
laid down in England and considered to be 
settled by the decision in the leading case 
of Higgins v. Senior (1) was that where there 

was a written agreement or contract not 
under seal, the obligor might rot give parol 
evidence to evade- his liability even though 
the facts upon which he relied were within 
the plaintiff’s knowledge: while, on the other 


‘hand, the plaintiff might pass over the 


actual obligor of the contract if he chose 
to doso and seek the real maker behind 
him. In other words, if ÆA contracted ag 
an agent in such a form as tomake himself 
personally liable, his principal being B, the 
plaintiff might, at his option, show by parol, 
notwithstanding what appeared on the face 
of the document, that his contract was really 
with B. A, however, could not by way of 
defence prove by parol thathe was not, as 
he appeared to be onthe faceof the deans 
ment, liable under it. So far the distinction 
is perfectly intelligible, though I think it 
would be extremely difficult to reconcile it 
with the strict language of section 92 of the 
Indian Evidence Act. In the long and 
elaborate argument on behalf of Mr. William 
Senior, the learned and eminent Counsel 
engaged repeatedly admitted that the snb- 
stitution of the real for the merely nominal 
contracting party was a variation of the 
written contract. Indeed itis more than a 
variation. Ji amounts to making a new 


| contract totally different from that which 


has been expressed in the writing. And 
it appearsto me, looking at this matter 
logically, that this must inevitably be 


(1) (1841) 8 M. & W. 834; 11 L. J. Ex. 199; 55 R. 
R. 884. ; 
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so. The attempts of the learned Judges 
concerned to distinguish upon the greund, 
that the addition of a party not appearing on 
the face of thé, document as a party liable, 
along with the party expressed in the docum- 
ent to be so liable, in no variation but merely 
an addition, seems to me to be a superrefine- 
ment of reasoning which could not be con- 
sistently sustained. It must be a very 
different thing for a person contracting 
that A shall pay bim certain money, 
afterwards to insist that not A but B 
shall pay him that money. And to say 
that it is not a term of the contract 
that the promisor contracts to pay the 
stipulated price or supply the stipulated 
goods so long as somebody else is put 
into his shoes can easily be exhibited as 
a glaring fallacy, if we once subtract from 
the cases that have come before the Courts 
the knowledge of the plaintiff himself. 
Where the plaintiff knew that a person 
appearing on the face of the document as 
the contracting party was not so but was 
acting for a principal, then it is easy 
enough to argue, though the argument 
reveals, in my opinion, some laxity of 
thought, that proving the truth is proving 
no more than what the plaintiff knew to 
be the real as distinct from the apparent 
agreement and, therefore, that the substitu- 
tion of the unnamed but real for the named 
but nominal contracting party appearing on 
the document is in no sense a variation of 
any of the terms of the contract. But suppose 
that the plaintiff knows of no one but the 
person with whom he contracts and who 
signs the writing as principal; then I do 
not believe that any Court or any one of the 
Judges who have so frequently subscribed 
to and approved of something like the reason- 
ing I have just outlined, would hear of such 
a person being allowed to prove that not- 
withstanding the plaintiff’s ignorance he 
was really acting for some third party 
of whose existence the plaintiff had 
no knowledge. Still less could it then 
be said that if the plaintiff contracted with 
A, and A alone, being allowed to prove that 
he in turn was acting for X, and, there- 
fore, X ought to be made liable to the 
plaintiff, was not a variation of the only 
contract which the plaintiff intended 
to enter into and of the existence of which he 
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was aware, namely, the contract between 
himself and 4. 

On a careful and critical examination of 
most of the leading cases, to which I have 
been referred, it becomes very easy to trace 
the confluence of these lines of thought 
and the consequent confusion drawn into the 
reasoning. As I have pointed out, the rule 
laid down in Higgins v. Senior (1) is perfectly 
precise and intelligible, whether well or ill 
grounded in reason. But as soon as we 
turn to such cases as Wake v. Harrop (2) 
and Cowie v. Witt (3), which profess concur- 
rence with Higgins v. Senior (1), we shall 
find that the ratio of the decision is totally 
different from, and diametrically opposed to, 
that adopted by Baron Parke in Higgins “v. 
Senior (1). So too in the first case of Higgins 
v. Senior (1' Baron Parke felt some difficulty 
over the very plainly worded and, therefore, 
limitative decision in Jones v. Lzttledale (4) 
and wished to put it upon a slightly different 
ground. But I think it may fairly be said 
that the result of the judgment in Higgins v. 
Senior (1) was to put the law in England 
on a clear basisas to the rights of parties 
and their obligations and liabilities in respect 
of amplifying the terms of or being strictly 
bound by the terms of written contracts. Now, 
observe what happened in the later cases of 
Wake v. Harrop (2) and Cowie v. Witt (8). 
Here the contract was made by an agent in 
his own name and in form directly binding 
him as principal. No dispute was made of 
this at the trial, but it was alleged that there 
was a contemporary understanding between 
the plaintiff and the agent that the real con- 
tract was to be with the principal in 
Messina. So that when the case came on for 
trial the plaintiff bere not suing the undis- 
closed principal but the agent, who, on the 
face of that writing, was primarily and 
individually bound, the Court seemingly with- 
out difficulty or hesitation held that the 
defendant might evade the responsibility he 
had undertaken in the writing by parol 
evidence, proving a contrary understanding 
which existed at the time the agreement was 


(2) (1861) 6 H. & N. 768; 30 L. J. Ex. 273; 7 Jur. 
(x. 8.) 710; 4 L. T. (xN. s.) 555; 9 W. R. 768; 123 R. R. 
816. 

(3) (1874) 23 W. R. 76. 

(4) (1837) 6 Ad. & E. 486; 1 N. & P. 677; 
(N, 5.) K. B. 169; 45 R. R. 542; 112 E. R, 186, 
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made. And the language of Baron Bramwell 
is so liberal that if it really expresses the law 
_ In England and were to be transferred to this 
country, ib would entirely abrogate section 
92 of the Indian Evidence Act. 
Judge points out that a writing not under 
‘seal in England is not a contract but only 
evidence of the contract. He goes on to say 
_that being in writing, it is conclusive evidence 
of the contract and the law of England 
forbids parol evidence to be given of any 
variation in its terms. So far he keeps to 
the principle and very nearly the language 
of section 92 of our HEyidence Act; but im- 
mediately thereafter he lays it down that 
parol evidence may neverthéless be given to 


show what was the real contract between the ; 


parties; and if this language-has any meaning 
at all, it must mean the real, as contra- 
distinguished from, and opposed to, the 
apparent contract exhibited in the writing 
as a whole and its terms in particular. That 
would mean nothing more nor less than that 


a party to the writing might give parol. 


evidence to show that it did not express 
the agreement really- entered into between 
himself and the plaintiff but that there 
was another and different agreement, and 
that alone bound them. I say without 
the slightest hesitation that, notwithstanding 
the attempts made to put this decision 
upon a quite different basis, that is the 
real effect of the language used by Lord 
Bramwell. The illustrations he gives be- 
fore coming- to that part of. his judgment 
appear to me to lie quite outside the scope 
of the question he had to answer.. It is one 
thing to say that a ‘man, who intended to 
sign an agreement to purchase a horse but by 
accident signed an. agreement to purchase 
another horse or landed estate, might not 
prove the actual fact, and quite another thing 


to say that a man, who has deliberately and . 


- with his eyes open signed an agreement, 
with every term of which he was familiar, 
could introduce parol evidence later on to 
prove that the agreement was not in sub- 
stance as it was made to appear in form 
in the writing. A. like distinction is clearly 
to be drawn between the other illustrations 
suggested by Lord Bramwell. In every 
ease of the kind I am considering, and the 
gourts were considering in such cases as 


Higgins v. Senior (1), Wake v. Harrop (2) 


we 
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and Cowie v. Witi (3), there is no question 
of a party appearing aS a signatory upon 
the paper as principal - having been trapped 
by any mistake gf fact at the time into 
signing that which he did not mean to 
sign. The question to be answered is of a 
totally different character and the prin- 
in which that 
question arises really appear to me to be 
réstricted to principles of proof and not of 
equity. In the cases of Wake v. Harrop (2), 
and Cowie v. Witt (3) the Courts, neglect- 
ing the rules of proof altogether, as it seems 
to me, held that if was an equitable defence 
which was open to the defendant because the 


_ plaintiff knew of the contemporary oral agree- 


ment and, therefore, it was inequitable on 
his part to hold the defendant to the terms 
of the writing. Now, that may very well 
be so, but it obviously gives the go-bye to 
all that is important in principle in the law 
of evidence. So when we turn to our care- 
fully and exactly drawn section 92 of the 
Evidence Act, it is clear that cases of that 
kind were within the contemplation of the 
Legislature; for any svontemporary oral 
agreement may be proved, provided that it 
be not inconsistent with the terms of the 
writing. Butifit be inconsistent, as it was 
certainly, in my opinion, in all the English 
cases | bave cited, then parol evidence is 
expressly excluded ; and if parol evidence be 
excluded, ihe Court would never bein a 
position to know of the inequitable conduct of 
the plaintiff and thereupon to give effect to 
an equitable defence which never ought to 
have been heard. 

Such are some at least of the introductory 
difficulties with which I had to deal when 
the case opened, in my desire to keep the 


‘procedure within the strict principles of this 


somewhat difficult branch of the law of 
evidence. If we are to apply the doctrine 
of Higgins v. Senior (1), then I do not 
doubt that it would have been open to the 
plaintiff to go behind the written instrument 
and prove that the agreement of which he 
seeks specific performance was really made 
between himself and defendant No. 2. It 
may, however, be doubted whether in Eng- 
land, if he had elected to follow that course, 
he would not have been obliged to release 
the first defendant as merely the nominal 
maker of the writing and inlaw the mere 


ma 


kara 
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hand of defendant No. 2. I have not yet 
found, and I have not been referred to, any 


case under this head decided in the English 
Courts in which, as here, the plaintiff has 


sred the party nominally bound by the 


writing as well as some one behind him 
alleged to be really bound to the plaintiff 
by the actual existing. contract between 
them. The converse was the case in Wake 


"y, Harrop (2)- and Cowie v. Witt (3). 


There the agent was directly sued and no 
attempt was made to sue the known prin- 
cipal, and the agent was alluwed to evade 
responsibility. Soin Calder v. Dobel (5), 
which strictly follows, instead of contra- 
dicting as the latter cases do, the principle 


‘of Higgins v. Sensor (1), the plaintiff sued- 


the undisclosed principal, Dobell, allowing 
thea nominal executant of the writing, Cherry, 
to gofree, I confess that I still feel the 
very greatest difficulty in reconciling the 
procedure thus laid down in England logi- 
cally with the language of section 92. In 
order to do so we must adopt the view 
of the Madras High Court in the case of 
Venkatasubbiah Chetty yv. Govindarajulu Naidu 
(6), where the Bench laid down in sweep- 
ing terms thata substitution of one party 
for another is no variaticn of any of the 
terms of the contract. If that be so, then no 
difficulty would oceur ; but I think I have con- 
elusively shown that such a wide generalisa- 
tion ignores the logic of the principle, while 
if is an easy way out of the difficulties 
that otherwise might obstruct the course 
of enquiries into transactions such as these 
Lam investigating. And here the position 
is greatly complicated by the obvious uncer- 
tainty in which the plaintiff was as to the 
form he had better give to his action. He 
has brought both the defendants on the 
record together, evidently relying on section 
233 of the Indian Contract Act. In the 
commentaries upon that section will be found 
several of the English cases which I have 
been discussing, but the commentators appear 
to overlook the difficulty which is one not 
of contractual relations, but of evidence. 


_ Doubtless were the contract oral, no difficulty 
`would arise under section 28.3 of the Indian 


(5 (187: 60. P. 486; 40 L. J.C. P. 224; 25 L. T, 
129; 19 W.R.978. -> 
(6) 31 M. 45; 3 M. L. T. 259; ISM. L, J. 1. 
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Contract Act. There would then be nothing 
to hinder the plaintiff from suing the agent 
who made the contract and proving at the 
same time that he was acting for the principal, 
disclosed or undisclosed, and so thereafter 
making one or the other or both liable. But 
section 233 of the Indian Contract Act has 
nothing to do wilhand cannot override the 
general law of evidence. But 
any. writing according to which 4, and A 
alone, is answerable to the plaintiff, I think 
ii must always bea matter of great difficulty 
to say that either the plaintiff or 4 may 
bring parol evidence to show that some > 
one else, say X, is, really liable to the 
plaintiff in A’s place That difficulty has 
been considerably heightened in the present 
ease by the introduction ‘of clause 10 in the 
agreement Jixhibit D. Here we find the 
defendant No. 2 described as a. broker to 
whom both the plaintiff and the defendant 
No. i agree and bind themselves to pay 
brokerage. Now can it be said that, where 
on the face of an agreement a man is describ- 
ed as abrokerand itisa term of that 
agreement that the buyer and seller who are 
both named should pay him brokerage, it is 
not inconsistent with that statement? in the 
writing to prove by parol that the person 
called a broker was not a broker but a 
principal? Is it not a variation of that term 
in the agreement to prove by parol that so 
far from being entitled to brokerage at the 
hands of the alleged purchaser, he is himself 
the purchaser and must, therefore, to that 
extent, pay himself his own brokerage? On 


‘behalf both of the plaintiff and the defendant 


No. 1 desperate efforts were made to bring 
the case’ under some other provision of section 
92 of the Indian Evidence Act. The defend- 
ant No.1 said that he was entitled to prove 
by parol that he was induced to sign upon 
the false representations both of the plaintiff 
and the defendant. No. < that he was to 
incur no liability whatsoever and that his 
name was tobe used merely to conceal the 
identity of the real purchaser. I cannot 
see under what part or provision of section 
92, parol evidence to that effect could be given. 
In my opinion it is not a fraud upon a man 
to explain to hiv. that his name is intended 
to ba used for a certain limited purpose, 
unless ib can also be proved that at the 
time that representation was made it was- 


if there be < 
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-not the intention of the person making it to 
keep it. I add that reservation, ` because 
section 16 of the Indian Contract Act includes 
under the head of ‘fraud’ the making of 
promises without the intention of keeping 
them. That appears to me, and always has 
appeared to me, tointroduce a very uncertain 
and dangerous element into the doctrine of 
fraud as usually understood in the English 
Courts. I say ‘dangerous’, because it is 


practically impossible to decide whether at 


the time of making the promise, the person 
making it intended to keep it or not. I 
much preferto adhere to thecld English 
rule that it is not a fraud merely to break 


promises or failto perform obligations in ` 


futuro. Frauds, in my opinion, ought to be 
restricted to misrepresentations, and dishonest 
misrepresentations, of „existing facts. 
in the present case it could not seriously be 
contended that at the time of making the 
agreement, assuming that the case now set up 
by the plaintiff and defendant No. | is in all 
respects true, the defendant No, 2 did not 
then intend to keep the promises he made 
to the defendant No. 1. It isindeed the 
allegation of the plaintiff that the defendant 
No. 2 really intended and wished to become 
the purchaser of this property to sell it 
shortly afterwards at a profit. lt cannot 
then be upon the ground of fraud that the 
defendant No. lor the plaintiff could be 
allowed to lead parol evidence and to set 
aside the written terms of the agreement. 
And, in my opinion, there is nothing in the 
language of section 92 of the Indian Evi- 
dence Act, nor in the principles to which 
that language is meant to and does give 
fairly accurate expression, which would justify 
the giving of parol evidence either by the 
plaintiff or the defendant No.1, had the contest 
- been confined to them, to vary ary of the 
terms of the writing of the 4th of March 1914. 
But it is said that this is a benamz 
transaction and that in 
law of benami isa special law in itself, in 
administering which thé Courts need not 
look very strictly to the general rules of 
evidence or in fact*to any other general 
principles of law, which may be taken 
to be suspended wherever necessary and to be 
in abeyance as soon as the province of bemami 
is entered. I must own that it has always 
‘been a source of wonder and regret to me 
that the Courts of this country should neve 
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shown themselves so uniformly induleent 
to what is called the system of benami. 
Doubtless, this was due to the very liberal, 
probably because uninformed, views which 
prevailed at the time when the fonndation 
of that small corner of the structure of our 
Tndian legal system’ was being laid down by 
Lord Campbell. It is obvious from a perusal 
of the, report of the proceedings in the case of 
Dhurm Das Pandey v. Musammat Shama 
Soondtre Dibiah (7) tried by Lord Campbell 
in the year 1843, that the supreme authority 
in England had but a very hazy notion of 
the conditions prevailing in India, under 
“which this system, doubtless peculiarly dear 
to the Oriental heart and disposition, had 
grown up, and that the learned Lord 
Chancellor had no hesitation in seeking fur- 
ther light from gentlemen who do uot appear 
to have been engaged in the case but were 
doubtless credited with much legal Indian 
experience. And if we trace the history of 
the law of benami throughcut the judgments 
of the Privy Council and the Superior Courts 
in India, if will easily be seen that very 
great favour has heen shown to this peculiar 
form of transaction’ on the assump- 
tion that if is closely connected with 
part of the English Law of resultant trusts. 
Over and over again I find inthe judgments 
of the most eminent Judges expressions of 
favour in which we are told that the benami 
system is common over the whole of India 
and that there is nothing whatever objection- 
able init. Something to that effect will be 
found in the very latest decision of the 
Privy Council, which I happened to read 
the day hofens yesterday, in the case of 
Musammat Bilas Kunwar v. Desraj Ranjit 
Singh (5) from the Allahabad High Court, 
the judgment being delivered by Sir Gearge 
Farwell on the 13th of July 1915. And 
yet I have no hesitation in saying that any 
Judge with a large experience of legu] work 
in this country ‘and the manners and 
customs and morals of the litigants 
involved in cases directly bearing on the 
question would agree with me in saying that 
at least. 80 per cent. of so called benami 
transactions contain a very large ingredien, 

(7) 3 M.I A, 229; 6 W. R. 43 (P. C. ; 1 Suth. P, 
C. J. 147; 1 Sar. P. C. J. wi; 18 E'R, 484 

(8) 30 Ind. Cas. +99; 190. W N. 1207; 29 M. T.J. 
835: 21. W. BRO: 18 M. L. T. 248; (1915) M W. N. 


757; 42 I. A. 202; 37 A. 557; 22 0. L. J. 516; 17 -Bom 
L. R. 1066; 13 A. L, J. 991, 
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of fraudulent intent. There may bea very 
small percentage of cases in which this form 
isadopted out of feelings of superstition, 
as where a father buys a property in the 
name of a favourite son: but with that 
single exception ‘and even with respect to 
that | feel grave doubt), I do not believe 
that there is a single benami transaction, put 
through over the whole of this great country 
of India, in which a asnufficiently rigorous 
analysis would not discover fraudulent 
intent either ın esse or in posse. J cannot 
conceive why a practice of this kind should 
have flourished so long and been so popular 
if it had really been no more than a vehicle 
of honest dealing. I cannot ccneceive why 
those whose conduct and purposes are all 
honest should wish to conceal themselves and 
mask their transactions working tunningly 
and in the dark instead of, as might be 
expected of honest men, in the open light 
of day. Be that how if may, there does 
appear to be a magic in the mere word 
‘benamt,’ which predisposes all our highest 
judicial authorities in favour of any transac- 
tion offered to them under that label. But 
surely there must be some discrimination 


between what is a truly benam: and 
what is not a benami transaction at 
all. And it would be no bad thing if 


the ground were cleared to that extent before 
very eminent Judges expressed their views 
on this branch of the law. I should 
doubt myself whether it would be possible 
to find any real benami transaction which 
was not strictly triangular. I do not under- 
stand how there can be a true benamz transac- 
tion between two persons. The simple 
meaning of benam is that a purchaser 
desires to buy property but does not desire 
“to buy in his own name and, therefore, 
buys it in the name of some one else. 
It is obvious that in every such transaction 
there must be three actors. There is the 
vendor; there isthe real purchaser; and there 
is the nominal purchaser. Similarly, on an 
analysis of such cases they break up into 
different classes, in many of which but for 
the special doctrine of benami one would 
suppsse that the relaticns of parties were 
governed simply and solely by tle ordi: ary 
rules of agency. In other cases there is no- 
‘thing resembling agency in the matter, as 
for example, where a father buys a pro- 
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perty inthe name of his infant child. It 
is clear here that the child is the benamidar 
but could hardly be regarded as the agent of 
the father. 

Now, in the present case, if the plaintiff's 
story be true, or I should say if the story 
originally put forth by the plaintiff and 
supported by defendant No.1 be true, this 
should be an ordinary and typical case of 
benamz in contemplation. Defendant 
No. 2 desires to buy the property and does 
not desire to buy it openly and in his own 
name, for the very obvious reasons which 
I shall presently mention. He, therefore, 
puts up the defendant No. 1, who is 
a person of no importance, as the 
nominal purchaser, and the contract is 
entered into between the defendant No. 1 
and the plaintiff. As this transaction never 
got beyond the stage of an agreement to buy, 
it becomes impossible to apply the test which 
has always been recognised by the highest 
judicial authority, namely, whence came the 
purchase money. But in a case of this kind 
suppose we adopt the test and ask, whence 
was the purchase money to come? Now, if 
that test yields the result that the defendant 
No. 1 was not to pay the purchase money 
but that the defendant No. 2 was, then L 
suppose we might take it that this wasa 
benami agreement to purchase and that the 
defendant No. 1 was acting in it really as an 
agent for the defendant No. 2; but I alto- 
gether fail tosee why because we give the 
transaction asa whole the name of benam, 
the proof of it is not to be regulated 
by the general principles of evidence. 
It is quite true that in a great many 
benamt cases the attention of the Courts 
never seems to have been drawn to the 
difficulties thrown in the way of proving the 
real character of the transaction by the 
provisions of section 92 of the Indian Evid- 
ence Act. Itis also quite true thatina 
majority of such disputes, which come before 
the Courts, section 92 is not applicable. 
Wheére a transaction is truly benamīi, that 
js to say, where the purchase has been 
effected in the name of the nominal purchaser, 
the contract would be between the nominal 
purchaser and the vendor, and the dispute 
which the Court would bave to settle would 
probably ke xestricted tothe neminal and 
the real purchaser. Between them there 
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would be no writing, and, therefore, no 
difficulty arising under section 92. Put 
there are cases, which, in my opinion, are 
not lenamz at all, in which the writing 
is made between the actual owner or 
purchaser -and somebody else, who in this 
transaction is supposed to be his benamidar; 
£s for example, where a person with the 
object of shielding his property from his 
creditors purports to sell it to some one 
named by himself and the sale-deed is 
accordingly made out in that person’s name 
as the purchaser. Now it is perfectly 
obvions that under section 92 of the Indian 
Evidence Act it would not be open to parties 
to such a contract to give parol evidence of 
the true nature of the transaction underlying 
it; nor would this difficulty be surmonnted 
or in any way touched by calling the tran- 
saction a benamz transaction. But it is also 
clear, as soon asthe contents of the whole 
transaction are examined, that itis a case in 
which paro] evidence might be given under 
section 92 to serve a different purpose. 
For where the owner of property purports 
to transfer for consideration, his real pur- 
pose being to conceal or protect kis property, 
it necessarily follows that the nominal 
purchaser has paid no consideration, and 
a party may always show that the transaction 
is bad for failure of consideration. Why 
1 say that in these circumstances the 
transaction can never be correctly described 
as benamt, is because a man cannot sell to 
or buy from himself and it is an essential 
of real benami transactions that they should 
involve three persons. In the latter class 
of cases, which I suppose were indirectly 
flitting through the minds of Counsel who 
wished the Court to neglect section 92 
altogether, on the ground that the transaction 
was benamt and anything and everything 
might therefore be proved, in the latter 
class of cases, I say, it is very clear that 
the ground upon which parol evidence 
may be given is the common ground open 
to everybody and not depending upon the 
rather hypnotising effect of the word benami, 
namely, that the nominal purchaser is not 
the real purchaser because he paid no 
consideration. Thus after having given 
my most careful attention to the arguments 
addressed to me by the learned Counsel 
both for the plaintiff and for the defendant 
No. 1 in support of their contention that 
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parol evidence might be allowed, notwith- 
standing the terms of section 92 of the Indian 
Evidence Act, to show that while the 
agreement of the 4th of March 1914 has 
been executed by defendant No. 1 ac prin- 
cipal, and by him alone, it was really an 
agreement between the plaintiff and 
defendant No. 2, I am still in very grave 
doubt to what extent such parol evidence 
would be admissible. 

The position is further complicated by 
the plaintiff having joined the defendant 
No. 2 with the defendant No. I in the 
suit. That having been done, the defendant 
No. lat once attacked the defendant No, 
2 as upon proceedings against third parties, 
although some technical formalities were 
dispensed with in view of the fact that 
defendant No. 2 was already on the record. 
Now, as between these two, I cannot see any 
difficulty at all in allowing the defendant 
No.l to prove, ifbe can, the true nature 
of any agreement which subsisted between 
defendants Nos. 1 and 2. But that is obviously 
avery different thing from allowing the 
the plaintiff to prove that there was an 
oral agreement between himself and the 
defendant No. 2. It is a different thing in 
itself and mighthave very different legal con- 
sequences. On the principle of the English 
cares such as Higgins v. Senior (1 , Calder v. 
Dobell (5), ete., I think I might safely have al- 
lowed the plaintiff, notwithstanding the pro- 
visions of section 92 and the very grave doubts 
I entertain myself upon the correctness of the 
English doctrine, to give the go-bye to the 
agent, that is to say, the defendant No. 1, 
and prove, overriding the section, that his 
agreement was really made with the defend- 
ant No. 2. My second difficulty has been 
to decide whether the same position can 
be reached by allowing the plaintiff to 
proceed against both defendant No. 1 and 
defendant No. 2 together, and here he him- 
self has ill-advisedly much complicated the 
matter by swearing, and refusing to be 
shaken ont of it by any suggestions of his 
Counsel, that he believed that the defendant 
No. Land the defendant No. 2 were literally 
partners in this transaction. I have no 
doubt that all that part of his evidence is 
absolutely untrue. He adopted that line 
after the Court recess at a point in the 
case where the Court had suggested several 
difficulties in his way if the course originally 
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indicated in the plaint were to be followed. 
But if the evidence as to the true nature of 
the agreement as a whole is admissible 
between the defendant No. 1 and the defen- 
dant No. 2and if that evidence shows that 
the defendant No. 2’s part was .something 
more than that of a mere guarantor of 
defendant No. 1, or rather the reverse that 
the defendant No. 1 was a mere puppet and 
instrument of the defendant No. 2, then how 
can I neglect the effect of that evidence in 
adjusting the legal rights and liabilities of 
the three parties to the suit? Iiven were 
the technical diffizulties created by the 
plaintiff having snad the defendants Nos. 1 
and 2 jointly insurmountable, still having 
regard to the rights which I think have 
been exercised, atid rightly exercised, by 
the defendant No. 1 in protecting himself 
against defendant, No. 2 and the evidence 
thereby collected and laid -before the Court, 
I should think that my duty as a Judge 
was to treat this now as evidence between all 
the parties and endeavour in the light of 
it to discover what the real facts of this 
transaction were and what are the legal 
rights and liabilities of the parties arising 
oat of, and to be adjusted in relation to, 
those facts so found. If Jam right so far, 
and have not been in error in admitting evi- 
dence to prove what the nature of this trans- 
action was, then the case, in my opinion, 
‘would present no difficulty at all. 

The agreement, as I have said, was made 
on the 4th of March 1914 and its term was 
six months, that is to say, the sale was to 
be carried through on or before the 4th 
September i914. The agreement recites 
` that a sum of Rs. 500 earnest money was 
paid there and then in the presence of the 
. attesting witness Dayaram to the vendor 
Anandrao. ‘This is not true, but the fact 
is that on the following day Rs. 403, and 
not Rs. 500, was paid as earnest money 
either by Keshav, the defendant No. 1, or 
by Punamchand, the defendant No. 2, to 
the plaintiff, or on his behalf to his attorneys 
Messrs. Smetham, Byrne di. Noble: see 
Exhibits Nos. S and 9 relating to this 
transaction. Now, within a very short time 
of the making -of this agreement, in the 
. course of a suit brought by one Ramchandra 
Kondaji Kaduskar against the plaintiff, a 
consent order was made on tbe Sth of April 
1914 by whieh, tater alis, the plaintiff Avand- 
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rao agreed not to deal with the property in 
any way. That consent order was in force 
when negotiations for the second mortgage 
for Ra. 4,003 were entered into with the 
defendant .No. 2 Panamehand‘in the present 
case. Tt will be observed that the consent 
order of the 9th of April 1914 was modified 
May 1914, although the 
undertaking not to deal with the property 
was maintained. Immediately after this 
the plaintiff began negotiations with the 
defendant No, 2 to raise the sum of Rs. 4,000 
on this property, and the defendant No. Z's- 
contention js that whether there had or had 
not been the agreement between the plaint- 
iff and Keshay on the 4th of March 1914, 
that agreement was cancelled by the plaint- 
iif with the consent of Keshav before the 
9th of May 1914, and presently, according 
to the defendant No. 2, the plaintiff and 
Keshav, the defendant No. 1, both returned 
their counterpart agreements of the 4th of 
March 1914 to him (Punamchand). The 
negotiations for this mortgage fell through 
owing toa demand made by Panamchand 
that ont of the consideration money, Rs. 4,000, 
Rs. 500 should be repaid to Keshav and 
Rs. 100 should. be paid to himself. If 
was upon this matter that the attorneys 
of the partiesat an interview of the 13th 
June finally splitand the negotiations for the 
mortgage were broken off and the letter of the 
13th of Jane waa written to Punamchand, the 


‘ defendant No. 2, by the plaintiff’s attorneys, 


In consequence of that letter the agreement 
of the 4th of March, which Punamchand 
had obtained—-whether in the way he 
describes or whether in the way the plaintiff 
describes “is a matter of evidence—was 
duly returned to the plaintiff. And in the 
same letter a demand for specific performance 
of the contract was made, Now the moment 
the demand for specific performance was 
made upon the defendant No. 2, Punamchand, 
he did not repudiate it on the ground that 
the plaintiff had disabled himself from 
the performance by his undertaking not to 
deal with the property, bat he point blank 
denied that as far as he was concerned 
any such agreement to -buy was ever 
Now, as [ have gaid, the term of 
the agreement of the 4th of March 
ended on the 4th September, and if was 
not until the 27th . of November that 
the undertaking of the 9th of April 
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1914 was released under the consent. 
decree disposing of the suit; and one of 
the defendant No. 2’s main contentions 


throughout has been that even if the 
Court were to hold that he had been a 
party to the agreement of the 4th of 
March 1914 and directly liable -there- 
under, that agreement had ‘been cancelled 


by the plaintiff himself and the defendant - 


No. 2 was otherwise absolved from any 
liability thereunder within the meaning 
of Section 39 of the Indian Contract Act. 
At one time I thought that- there was great 
force in that contention and had some 
hope of disposing of the suit upon that 
simple ground. Further reflection, however, 
and the consideration of such cases as 
Ellis v. Rogers (9). and Devenish v. Brown 
(10) has convinced mer that this line of 


defence will . not avail the defendant 
No. 2. In the first place, I do not 
think that time owas of the essence 
of this contract and I do not think 
that in any strict serse it could have 


been said on the 18th of June or about 
that period that the plaintiff had disabled 
himself by this undertaking from carrying 


out his part of the contract. If, for 
example, the defendant No. 2 instead of 
altogether repudiating the contract had 


expressed his willingness to perform, 
provided the plaintiff conld do so, within 
the stipulated period, I do not -think 
that there was anything either in the 
sult in which the undertaking of the 9th 


of April was given or in the mortgage 
suit of Chichgar against the plaintiff, 
which need have disabled him on his. 
representations properly made to the 
Court from oarrying out the agreement 
of the 4th of March; but since the 
defendant No. 2 unconditionally and 


without reservation repudiated the entire 


agreement, there was, I think, a complete _ 


breach on his part and it became unne- 
cessary for the plaintiff to do anything more 
on his side to attempt to carry out his part 
of the agreement. In view of the attitude 
taken up by the defendant No.. 2, and 
it was really only against -him that the 
plaintiff thought he had any remedy, it 


(9) (1885) 29 Ch. D. 66 ; 53 D. T.: 77. 
_ WO) (1885) 26 L. J. Ch, 28; 2 Jur, (x. s.) 1043; 4 
W. R. 783, - T ft 
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would have been foolish on the plaintiff's 
part to make any further advances. I 
think, therefore, that defendant No. 2’s con- 
tention that even assuming he had been 
d -party to this contract, he is absolved 
from performance under section 39 of the 
Indian Contract Act, on the facts I have 
just stated, fails. 


Neither is there any cther evidence, and 
this was virtually admitted by the defendant 
2s Counsel, to prove directly the 
cancellation of the contract by the 
plaintiff. It is perfectly .clear that 
defendant No. 1 throughout the months 
of March, April and May was not 
seriously regarded by either the plaintiff 


or the -defendant No. 2 as interested 
substantially in the performance of the 
contract of the 4th of March, and I 


cannot find anything in the oral evidence 
which would warrant me in holding that 
the defendant No. 2 had proved that 
the plaintiff had cancelled this contract 
some time betore the 13th of June 1914. 
It is only, a8 I understand, first upon 
grounds of law and section 37 of the Indian 


Contract Act, and nert as urgent if 
not necessary inference from the admitted 
facts in connection with the mortgage 


for Rs. 4,000, that the defendant No. 2 
now asks the Court to hold it proved 
that there must have been a cancellation 
of this contract. I have disposed of the 
purely legal point under section 39, As 
io the other, I do not think that there 
is anything necessarily inconsistent with 
the continuance of the proposed contract 
for sale in September between the 
plaintiff and the defendant No.2 in what 
occurred between them relative to the 
raising of the small loan of Rs. 4,000 
upon this property by way of a second mort- 
gage inthe meantime. And it is certainly 
surprising to tind defendant No 2, if one word 
of his general story were true, suddenly in 
possession of both the agreementsof the 4th of 
March. Now,according tohim, he was nomore 
than a broker in that transaction and one of 
the original agreements was given to the 
plaintiff and the other to Keshav, the intend- 
ing purchaser. But according to the defendant 
No. 2, as sceon asthe parties, that is to say, 
the plaintiff and the deferdaut No. 1, had 
agreed to cancel the cuntracton account of the 
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consent order of the 9th of April, both 
came to him with their agreements and 
made them over to him, saying that 
they were afraid that if they did not 
do so, he would suspect them of having 
cheated him out of his brokerage. Now 
this is perfectly ridiculous and is 
false on its face, and is of a piece 
with avery great portion of the evidence 
given by defendant No. 2. Indeed, his 
learned Counsel, with the utmost can- 
dour at the close of the case, admitted 
that in view of the quality and transparent 
falsehood of a great part of that evidence 
he could not reasonably ask the Court 
to rely upon any statement made by 
his client; and that is an admission which, 
liberal enough coming as it does from 
the mouth of his own Counsel, does not go 
in my opinion one inch beyond propriety 
or what the evidence actually given by 
defendant No. 2 in this case required. [ 
do not wish to repeat the observations which 
I made during the addresses of Counsel upon 
the evidence of the principal parties in this 
case, Suffice it to say that neither the 
plaintiff nor the defendant No. 2 has hesi- 
tated, wherever they thought desirable in 
their own interests to do so, to lie, and 
lie unblushingly, after the manner of their 
kind. I am not at all sure that defendant 
No. 1 was really much better than the 
plaintiff and the defendant No. 2, but he 
‘had not so difficult a part to play, and I 
am bound to say that, on the whole, he 
was not quite such a transparent perjurer 
as the other two. Now, reverting to the 
point which I was noticing, there is a con- 
fiet of testimony between all three of these 
witnesses. The defendant Na. 1 swears that 
he never had theagreement in his possession 
‘at all. The plaintiff swears that the de- 
fendant No. 2 came to him a short time 
after the agreemert of the 4th cf March 
had been executed and ssid thatas he had 
a purchaser negotiating with him, he would 
be glad to have the agreement from the 
plaintiff. He gave as his reason that his 
own house, where the other counterpart lay, 
was at Mszagon, a long way off; and so the 
plaintiff handed him over his copy of the 
agreement of the 4th of March. The de- 
fendant No. 2, as I have said. says that 
the defendant No. 1 and the plaintificame 
to him of their own accord and handed 
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him back each his copy of the agreement 
of the 4th of March. Of these three 
stories, | bave no doubt that that of the 
defendant No. ! is true, that is to say, that 
he at least never had a copy of this agree- 
ment at all. The agreement, I have not 
the slightest doubt, was entered into bet- 
ween the plaintiff and defendant No. 2 as 
alleged both by the plaintiff up to a certain 
point and before he took to lying undera 
mistaken notion of his legal position, and the 
defendant No. 1 who was merely introduced 
as a figurehead to conceal the identity of 
defendant No. 2. That being sc, it is natural 
that the two agreements prepared by Daya- 
ram would remain with the two real prin- 
cipals, that is to say, one with the plaintiff 
and one with the defendant No.2. And I 
have no doubt, or but little doubt, that 
the manner in which the defendant No. 2 
became possessed of the plaintiff's copy of 
the agreement has been correctly told by 
the plaintiff. I entertain very little doubt, 
as I said a short time ago, about the truth 
of the whole matter. I mustallow myself 
a certain amount of conjecture, but it is a 
conjecture founded upon facts which appear 
to me to be indisputable and virtually to 
give conclusively the outline of the whole 
scheme. In my view the object of the 
travsaction was simply this. The defendant 
No. 2, who is a member of a Marwari 
money-lending firm (about the constitution 
of which he Hed and lied with his usual 
hardihond), thought he had a purchaser 
for this property ata figure of Rs. 36, 00. 
He agreed to buy it from the plaintiff for 
Rs. 34,000. Butit is obvious that if he did 
this openly in his own name with the firm’s 
moneys, any profits that the sale might 
yield would be divisible between him and 
his partners. Hence the introduction of the 
defendant No. 1, who isa coolie or muc- 
cadum and, I think, aman of no substance. 
He had been habitually borrowing from the 
defendant No. 2, and the defendant No. 2 
could very easily put pressure upon him, 
The service he was asted to render to his 
powerful creditor appeared to be of the 
slightest. It was merely to lend him his 
name in a transaction, whith I do not 
donit Punamchand expected to bring toa 
satisfactory conclusion within a very short 
time. Now, if I am right,- Funamchand’s 
idea was to advance from his firm the 
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purchase money to Keshav at the usual 
rate of interest. Then to sell the property 
to the purchaser at a profit of Rs 2,000, 
let us say. Then to make Keshav repay 
the firm with interest, and he, Punamchand, 
to pocket the balance, say Rs. 2.000 or 
thereabouts, pl s brokerage in the two 
transactions. That is a scheme which would 
be almost irresistibly attractive to any Mar- 
wart. It would not only be thoroughly 
dishonest as well as profitable but would 
have the piquant relish of being dishonest 
at the expense of those to whom he was 
bound by fiduciary relations. 

Now, having so far prepared the way, we 
find in the evidence a picture of the pecu- 
niary status of the defendants Nos. l and 
2, which, in my opinion, points very directly 
to the defendant No. 2 having been the 
intending purchaser of this property. Indeed 
everything in the ease appears to me to 
point the same way. I donot see why the 
deferdant No. 1 should have embarked of 
a sudden on such a large enterprise as the 
purchase of a house worth Rs 34,000. That 
would be an immense sum to him, though 
a mere fleabite to the defendant No. 2. 
Then, we have the evidence regarding the 
payment of the earnest money; and here, 
again, ib is as clear as daylight that 
it was really the defendant No. 2 who 
paid that money in the usual Marwari 
fashion, cutting out justone-ffth of it upon 
one pretext or other and later on demanding 
‘one sixth extra; and again, Marwari 
fashion, as soon as the matter became of 
importance and the subject of litigation in 
this Court he endeavours to support his 
untrustworthy story, thatit was the defendant 
No. 1 and not himself who paid the earnest 
money on the 5th of Marsh, by a deliberate 
forgery. The story he has laid before the 
Court relating to this advance of Rs. 500 
to Keshav in order to enable him to pay 
the earnest money on the ith of March, 
supported by the receipt which he undoubtedly 
endeavoured to have made outin that way 
ly Messrs. Smethan, Byrne and Noble, is 
in my opinion a tissue of deliberate lies. 
He had the effrontery to tell the Court that 
he habitually destroys his nondhs or rough 
memos. from which the fair cash book is 
written. Iam quite certain that no Marwari 
does anything of the kind, By way of 
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giving a realistic touch he adds that these 
nondhs and other books of his firm are used 
to wrap up bandles of small silver change. 
The truth of the matter is that he has 
got an entry ia his fair cash book and in 
the ledger the entry has been doctored. 
Without the nondhs it would he quite impos- 
sible for this Court to attach any importance 
whatever to the entry in the fair cash 
book. It is as certain as anything can be 
that that mondh was in the defendant No. 
2’s possession at the time this sult was 
filed and probably still is. It is also certain, 
humanly speaking, that its production would 
not bave assisted this part of defendant 
No. 2’s case. On the contrary, the manifest 
alteration of the figure of 187 into 687 
indicates clearly enough the quality of defen- 
dant No, 2’s evidence on this point. J] am 
not going further into the details of the 
evidence touching the making of the agree- 
ment of the 4th of March and the part 
played in it by Dayaram, the managing 
clerk, and the numerous features of the 
transaction as a whole, which leave no 
doubt in my wind, and I am sure would 
leave so doubt in the mind of any person 
who heard the evidence given, as to the real 
nature of this transaction. It was quite clearly 
Punamchand’s transaction throughout and it 
is equally clear that the plaintiff knew that 
it was so. Keshav was appearing as Pu- 
namchand’s catspaw or benamédar with the 
sole object of cheating Punamechand’s part- 
ners. For some time I pressed the wit- 
nesses with questions in order to see whe- 
ther ] could not lay a foundation for de- 
ciding that inasmch as the whole transac. 
tion was tainted with immorality, 
the Court ought to refuse relief with- 
in the spirit and meaning of section 
23 of the Indian Contract Act. But 
although l have no doubt that from Panam- 
chand’s point of view the transaction was as 
thoroughly immoral as any need be to come 
within the prohibition of that section, I 
cannot see that from the plaintiff’s point of 
view there was anything improper in his 
desire to sell his house for a given price, 
or that it need be presumed that he was 
concerned with Punamchand’s motives for 
buying under this benami cloak. As to the 
defendant No. 1 it is quite as likely that 
the neither knew nor cared why the defend- 
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dant No. 2 wished to make use of his- name. 
‘It may bé argued that if this was the object 
of defendant No. 2 in March, why was he so 
anxious to be out of the agreement in 
May. It is very clear that for some reason, 
probably on account of Chichgur’s -mortgage 
or the suit of Ramchandra Kondaji Kaduskar, 
or possibly upon better information regarding 
the value of the property, the defendant 
No. 2 wished to have the agreement of the 4th 
of March cancelled. This is only too evident 
from the insistence with which he demanded 
the repayment of Rs. 500 to Keshav out of 
the Rs. 4,000 he agreed to advance to the 
plaintiff on a second mortgage. He wanted 
thus to make evidence of the rescission of 
the contract of the 4th of March. Other- 
wise upon his own showing there is no 
conceivable reason why he should have been 
so solicitious for the repayment of the 
money to Keshav. In my opinion the de- 
fendant No. 2 had sufficient reason for 
wishing to be quit of the agreement of the 
Ath of March and did all in his power 
to get it cancelled and indirectly to procure 
evidence of the rescission. He was foiled 
in the latter attempt by the vigilance of 
the plaintiff's attorneys. There are many 
conjectural reasons which suggest themselves 
why the defendant No. 2 should not have 
desired tc carry out the agreement of the 


Ath of March; but if the plaintiff had really’ 


cancelled it as alleged:by defendant No. 2, 
it is strange to find him insisting on the 
17th ` June upon its due performance by the 
defendants Nos. 1 and 2. 

I have no hesitation -whatever in holding 
upon the facts (though I have very great 
hesitation in holding that I am entitled to 
look at all the evidence as I have done in 
this connection) that the real agreement of 
the 4th of March 1914 was made between 
the plaintiff and the defendant No. 2, and 
that the defendant No. } was merely a 
benamidar, acting within the knowledge of 
the plaintiff and the defendant No. 2 as 
the agent of the lattes for the purpose of 
signing and executing an agreement to buy, 


That being sc, and the parties being 
arrayed, as they are here, the question 
remains to be answered, how should damages 
he assessed. It will be observed that at a 
late stage in the case the plaintiff aban- 
doned tis claim for specific performance. 
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No evidence whatever has been given here 
of damages, although Mr. Davar on behalf’ 
of the plaintiff indicated the simple basis 
upon which he thought a fair calculation 
could easily be made. Before awarding da- 
mages, therefore, against ona or both the 
defendants, it will be necessary to take 
formal evidence along the lines indicated by 

Mr. Davar. 


Suit decreed. 
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Tiansfer of Property Act (IF of 1882), ss. 10, 108— 
Lease—Uorenant not to sublet without consent of lessor, 
illegality of Sub-lease, if Sone aa oF condon 
— Breach of covenant—Pamages, 

A lease of lands contained a clause itat the lands 
so demised were not to be sub-let without the consent 
of the lessor but no provision was madé by the lease 
for forfeiture or re-entry in the event of breach of 
the clause sgainst sub-letting. The lessee, however, 
sub-let the lands without the consent of the lessor: 

Held, thatthe clauso against alicnation in the 
original lease wasa covenant and not a condition, 
that it was void within the meaning of section 10 of 
the Transfer of Property Act and that, therefore, 
the sub-lease was valid and operative. [p. 410, col. 
2; p. 411, col. 1; p. 413, col. 2; p. 414, col. 1] © i 

Held, fur ther, that for breach of the covenant not to 
sub-lease without consent of the lessor, the lessor was 
entitled to damages from the lessee and not from the 
sub-lessee. jp. 411, col. 1.] 

Per Chapman, J. A condition against sab-letting 
is obviously for the benefit of the lessor if it 
provides for the re-entry of the lessor or for the 
forfeiture of the lease. But the mere existence of 
such a condition in general terms is not of itself 
sufficient to prove that the condition is for the 
benefit of the lessor. There must be something else, 
either inthe circumstances of the case or in the 
nature of the property, or there must be something 
in tho wording of the lease, from which it might 
be inferred that the provision was intended directly 
for the benefit of the lessor. Tp. 410, col. 2.] 
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. Cwapmay, J.—On the 20th April 1906, 
Nawah Dildar Ali Khan executed a docu- 
_ment reciting that on receipt of Rs. 4,000 


by him the interests held by him in Mauza 


Aslampur Mahus were leased to Mir Sayyid 
Ali and another for @ period of seven years 
from 13:5 to 1321 Fasli. The document 
further provided that in 1321 Fasli the 
lessees should receive back from the execu- 
tant the sum of Rs, 4,000, without interest, 


provided that’ the annual rent, which had ' 


been fixed at Rs. 4,000, ‘had been fully 
‘satisfied. The document further provided 
that in that event the lessees should surrender 
the leased property. It was recited in the 
lease that the lessees should not sub-lease 
the property without the permission of the 


' executant. 


On the 10th Kana 19066, the ae 
executed a sub-lease of this property in 
favour of Sital Prasad Singh. Oa the 
17th September 1906, Nawab Dildar Ali 
Khan instituted a suit for cancellation of 
both the lease and sub-lease. On the 2nd 
-~ August 1907, the Nawab obtained, in that 
suit, an interlocutory injunction restraining. 
Sital Prasad from taking possession. On 
the © 2Uth December 1907, the Nawab 
withdrew his suit with ‘permission to 
bring a fresh suit. The result was that 
the Nawab was left in possession of the 
property. l 

In September 1910, Sital Prasad instituted 
the present suit for a declaration to title 
under his rub-lease and for possession and 
mesne profits. 
and he now appeals to this Court. 

His care was that the sub-lease was 
e ecuted in his, favour with the consent of 
the Nawab. If this be so, no question of law 
would arise and be would incontestably be 
entitled to succeeed. The evidence on this 
point consists of the statement of Mir 
Sayyid Ali tothe effect that at the time 
when the Nawab executed the lease in his 
favour he gave a general consent to the 
execution of asub-lease. The evidence is 


entirely uncorroborated’ and is inconsistent, 


with the provision in the lease that the pro- 
perty was rotto be-sub-let without the 
Nawah’s consent. Mr Sayyid Ali further 
stated that the Nawab subsequently’ gave his 
consent to the particular sub lease i in favour 
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of Sital Prasad. But this was not stated by 


-bim in the evidence he gave on this poimt in 


December 1907 in the course of the suit 
instituted by the Nawab in that year, and the 
statement is inconsistent with the evidence 
he then gave. It is true that the Nawab 


withdrew his suit on the day after the 
evidence was given, but the petition for 
withdrawal indicates that Sital Prasad had 


shortly before, namely, on the 30th November 


‘1907, disclaimed all intention to interfere 


with the Nawal’s possession and that it was 
this disclaimer that induced the Nawab to 
withdraw. The withdrawal, therefore, did 
not involve, directly or indirectly, any admis- 
sion by the Nawab that Mir Sayyid Ali’s 
evidence, that he had consented to the sub- 
lease, was true. Sital Prasad has stated that 
he sent two of his servants to ascertain 
whether the Nawab had consented, and 
these two servants, Dwarka Singh and 
Nilkantha Singh, have given evid nee that 
they met the Nawab at the railway station 
on his return from a visit to Calcutta, and 
that in reply toan erquiry from them the 
Nawab informed them that he had consented 
to the sub-lease. This story appears to 
me to be improbable having regard to the 
fact that, admittedly, the Nawab soon after 
dismissed Mir Sayyid Ali from his service 
because he had executed this sub-lease, and 
thereupon the Nawab instituted a suit for 
the cancellation of it. Sital Prasad had 
previously tried to obtain a lease direct from 
the Nawab and had failed. The omission in 
the sub-lease of any mention that ithe 
Nawab’s consent had been obtained 
makes it improbable that consent was 
given, I am satisfied that the learned 
Subordinate -Judge’s finding, that the sub. 
lease was execnted without the consent of 
the Nawab, was correct. 


Before dealing with the questions of law 
which arise in the case, itis desirable to 
deal with one more question of fact, 
Sital Prasad’s case is that he obtained 
possession by virtue of the sub-lease on the 
¢8th June 1907. The learned Subordinate 
Judge bas not accepted the evidence upon 
this point, ard though the reasons stated 
by him are nôt entiely satisfactory I am 
of opinicn that his finding is correct. The 
Nawab had instituted his suit for the 
cancellation of the sub-lease in September 
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1906; it is improbable that he would 
-allow Sital Prasad to obtain possession on 
the 28th June 1907. The evidence of 
possession consists mainly of the evidence 
of persons whcse statement upon the point 
of consent I have already discredited. 
The only document in support of Sital 
Prasad’s case upon this point is a Police 
report, dated the Sth August 1907, to 
the effect that a breach of the peace was 
likely to occur in connection with the 
dispute over this property between the 
Nawab and Sital Prasad. This report 
states that sweetmeats were distributed 
by Sital Prasad, and that Sital Prasad 
was having a pyne dug, and that his 
amlas were occupying the suétchery, It 
appears, however, from the evidence of 
_ the Sub-Inspector who submitted the report 
that the report was based upon hearsay. 
I see no sufficient reason to differ from 
‘the finding of the learned Subordinate 
Judge that Sital Prasad did not succeed 
in obtaining any kind of effective possession 
and in any event such possession as was 
exercised by him must bave been of a 
very temporary nature, inasmuch as, according 
to his own case, he did nob commence 
to exercise possession until the 28th 
June 1907, and an injunction restraining 
him from acts of possession was obtained 
in the Civil Court on the 2nd August in 
that year. 


Sital Prasad’s position, however, is, it is 
contended, independent both of the question 
whether the Nawab consented to the sub-lease 
ana of the question whether Sital Prasad ever 
obtained possession under the sub-lease. 
The contention is that the provision in 
the lease which the Nawab executed in 
favour of Mir Sayyid Ali, that there 
should be no sub-lease without the Nawah’s 
consent, had nolegaleffect, and that in spite of 
that provision in the lease, Mir Sayyid Ali had 
the right to sub-Jet in favour of Sital Prasad, 
and that Sital Prasad obtained a good title 
by the sub-lease in his favour, whether the 
Nawab consented toit or not. The lease 
does not contain any provision for re-entry 
‘by the Nawab in the event of a sub-lease 
being executed withont his consent, and there 
is not a single expression from which it might 
be inferred that it was the intention of the 
parties that the execution ofa subh-lease 
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without the Nawab’s consent should result 
in a forfeiture. The provision against 
sub-letting is in the middle of a number of 
other provisions, all of which are of the 
nature of what are termed in the English 
law covenants as distinguishel from con- 
ditions. If I was applying the English law 
to this case, [ would hold that the provision 
in the lease upon the subject of sub-letting is 
a covenant and nota condition, and, there- 
fore, the Jandlord’s remedy in the case of a 
breach would be a suit for damages merely 
and nota suit for ejectmant. The provisions 
of the Transfer of Property Act upon this 
subject are somewhat different from the 
English law, but the result is approximately 
the same. Under section 108 (4) of that 
Act, every lessee in the absence of a contract 
or local usage to the contrary may transfer 
by a sub-lease the whole of his interest; and 
under section 10 any ‘provision in a lease re- 
straining the lessee from exercising his right 
to sub-let is void, unless the condition is for 
the benefit of the lessor. Such a condition is 
obviously for the benefit of the lessor where 
it provides for the re-entry of the lessor or for 
the forfeiture of the lease. I ‘have already 
held upona construction of the lease in 
favour of Mir Sayyid Ali that there is no 
provision, express or implied, either for 
re-entry or for forfeiture. The learned Sub- 
ordinate Judge has held that the provision 
in the lease was for the benefit of the lessor,” 
upon the ground that the lessor was afraid 
of introducing strangers on the leasehold 
property who might prove to be troublesome 
to him. But it does not appear that the 
property was of any peculiar kind, and the 
finding of the learned Subordinate Judge 
appears to have been based merely upon the 
character of Sital Prasad himself, 


It is clear from the terms of section 10 of 
the Transfer of Property Act that the mere 
existence of aconditionin general termsagainst 
sub-letting is not of itself sufficient to prove 
that the condition was for the benefit of the 
lessor. There must be something else, either 
in the circumstance of the case or in the 
nature of the property, or there must be 
something inthe wording of the lease, from 
which it migbt be inferred that the provision 
was intended directly for the benefit of the 
lessor. The Nawab has nowhere said in his 
written statement or in his eyidence in what 


Vol. XXXIII] 


SITAL PRASAD V. DILDAR ALI KHAN. 


“Way the covenant against sub-letting was 
for his benefit. .He has not even said that 
it was; in fact, for his benefit. So far as the 


character of Sital Prasad is concerned the 


naturé of the Nawab’s- objections to him 
varied from time to time. I am of opinion 
that there was no sufficient foundation for the 
finding of the learned Subordinate Judge 
that the condition in the lease against sub- 
letting, which was in general-terms, was for 
the benefit of the lessor within the meaning 


of. section 10 of the Transfer of Property Act.. 


The result is that, as provided in that 


section, the Sond on was void. 


Whether, therefore, I follow the guidance 
of the English eases, or whether 1 apply the 
‘terms of the Transfer of Property Act, the 
résult in this case is the same, and that is, 
that the’ snb-lease in favour of Sital Pea 
was a valid sub-lease. In this connection I 
desire to refer-to the -case of Basarat Ali 
Khan v. Manirulla‘1) in which three Judges of 
‘the Calcutta High Court held that in a case of 

this kind an assignee of a lease was entitled to 
succeed in a suit for recovery of :possession 
from the lessor, in: spite of the fact that the 
lease provided that the lessee shonld not 
make a transfer without the written consent 
of the lessor., In matters connected with 


titles to land. I would not- ordinarily venture. 


to differ from a ruling of the Calcutta High 
Court, which recently exercised jurisdiction in 


the-area in which the present litigation. arose,’ 


for to ; disturb the condition of the law 
upon .such- questions would be to, disturb 
many: titles. In the presert instance, 
moreover,. the decision is undoubtedly 
correct...1t- has been argued on behalf of 
the. respondent that ‘it would be inequitable 
to allow Sital Prasad to succeed in this case, 
inasmuch as the Nawab. 
damages for the breach’ of the condition 
against -sub- ‘letting, but the Nawab is not 
entitled to damages for this breach as 
against Sital Prasad, he is entitled to 
stich damages only against his lessees, Mir 
Sayyid Ali and his, co-lessee who jcined 
in. the covenant -not to sub-let, and who 
are answerable in damages for . the breach 
of that covenant. [ am not satisfied that 
any case was made out either upon the 


‘pleadings or upon the evidénce that Sital 


“*(1) 2 Tnd. Cas416; 36 C. 745; 10 O. L. J. 49, 
Rat ya. 4s eee ew * a KK _¢ ee! ate 
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Prasad wilfully~ procured a breach of the 
covenant, and [ do not say that if such 
a case had been made out the Nawab 
would have-been entitled to damages as 
against Sital Prasad. 

Daring the pendency of the appeal to 
Court the term of the sub-lease has 
expired. If the sub-lease amounts merely 
to a sub-lease, Sital Prasad would not now 
be entitled’ to a decree for possession. It 
has been contended on his behalf thatthe 
suh-lease, though in form a sub-lease, in fact 


- amounted to an assignment of mortgage, 


it being contended that the document 
executed by the Nawab in favour of Mir 
Sayyid Ali aud another was, in fact, a 
That document recited that 
Rs. 4,00 was paid to the Nawab as zarpeshgt. 
jhe ‘contention on behalf of Sital Prasad 
is that the lease of the property in favour 
of Mir Sayyid Ali was by way of 
security to secure the repayment of this 
advance of Rs. 4,000.. The eontention of 
the other side. is that the Rs. 4,000 was 
paid only by way of security in order to 
insure the payment of at least one year’s 
rent by. the lessees. The sum did not 
actually pass hands. It is admitted that 
the Nawab at the time of the execution of the 
document owed the lessees a sum of money in 
excess of Rs. »,0U0, the Rs. 4,0,0 was merely 
ereditedin dischargeofthe debt to that extent. 
The document recites that the Rs. 4,000 
was by way of security for the rent. The 
Nawab is wealthy, and there is nothing 
to indicate that he was hard pressed for 
money. Upon the whole I am not 
satisfied that the document amounted to 
a mortgage. No doubt, if it had amounted 
to a mortgage Sital Prasad would have 
been entitled to recover possession, although 
the period had expired, inasmuch as the 
amount of Rs. 4,000 to secure the 


_repayment of which the mortgage’ was 


executed, had’ not been repaid. | hold, 
haweyer, that the document was not 
a mortgage. The result is that Sital 
Prasad is- not entitled to a decree for 
of possession. He is entitled 
only to a decree for mesne profits. The 
amount of the mesne profits will be 
ascertained by the first Court. In ascer. 
taining the amount of mesne profits the 
learned Subordinate Judge will take intg 


4,12 


SITAL PRASAD V. DTLDAR ALI KHAN, 


consideration the fact that, under assignment 
from Mir Sayyid Ali, Sital Prasad is 
entitled to Rs. 4,000 from the Nawab. I 
would not, however, award Sital Prasad 
any interest on this Rs. 4,000. He will also 
take into consideration that there was a 
rental payable by Sital Prasad to the 
Nawab of Rs. 4,000 a year for every year 
of the lease. From the year 1317 the 
Nawab appears to have leased the property 
to another person by the name of Deonath 
Sahai, but it was not distinctly pleaded 
that Deonath Sahai had anything to do 
with keeping Sital Prasad out of possession 
of the property and no such case was 
certainly made ont against Deonath Sahat. 


The result is that the Nawab must be’ 
made solely responsible for the ‘mesne 
protits. The appellant is swarded a decree 


for mesne profits as against the Nawab 
Dildar Ah Khan only, for the seven 
years 1315 to 1321 Fasli. His suit for 
possession of the property is dismissed and 
he is awarded costs, to he assessed in the 
final decree as if his suit had been only 
for the amount of mesne -profits which 
will be finally awarded to him. His suit 
against Deonath Sahai is dismissed. Deonath 
Sahai is awarded his costs. 

ATKINSON, J. The facts of this case so 
far as they are material are as follows:— 


The defendant No. 1, Nawah Dildar Ali 
Khan, is the proprietor of 8 odd annas 
share or interest in Mauza Aslampur 
Mabus and is also a lessee and sub-lessee 
of another share or inferest in “the same 
lands to the extent of 2 annas; 1 damri and 
16 cowries under two pattas dated respectively 
the 18th February i902 and 25th January 
1904. Thus the entire’ interest of the 
above defexdant No. 1 in these afcresaid 
lands, the subject-matter of this suit; is 11 
annas 10 counts. Prior to September 1906 the 
defendant No. 1 ard Mir Sayyad Ali had 
certain financial dealings, as an outcome 
of which the defendant-No. 1 leased all 
his share or ‘interest in the said lands 
to Mir Sayyid Ali and Muhammad Khan 
-by a lease or patita dated the 20th 
April 1906. I should revert to this doen- 
ment later and discuss its form and details. 
For the present, however, itis sufficient to 
state that the lease contains a clause that 
‘the lands so demised were not to be 
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sub-let without the consent of defendant 
No. l as lessor, but no provision is made 
by this lease or patta for forfeiture or re- 
entry in the event of breach of the clause 


against sub-letting and the document 
itself purports to be irrevocable in ita 
terms. 


On the 10th August 1906 Sayyid AH 
and Muhammad Khan purported to snb-let 
or -assign to the plaintiff, Babu Sital Prasad, 
all their interest in the said lands so 
demised by the lease of 20th April 1906 b> 
an indenture or paita dated the 10th August 
1906. The rent reserved by the latter lease 
of August 1906 reserved tothe assignors 
or original lessees the rent of Rs. 4,250, 
the sum of Rs. 250 being the profit rent 
over and above the rent provided to be 
paid by the lease of April i906. These 
are shortly the material facts. 

Three questions arise for consideration:— 

First. Did the defendant No.1, Nawab., 
Dildar Ali, consent to the assignment to 
the plaintiff on the 10th August 1906? 

Secondly, Did the plaintiff in pursuance 
of that assignment enter into possession of 
the said lands? and 

Thirdly, a question of law arising on the 
form of the lease of the 20th April 1906, 
whether on the authorities, even though no 
consent was given by the defendant No. 1, 
nevertheless the assignment or deed of 
sub-letting of the 10th August 1906 was 
operative as an effective assignment of the 
lands to the plaintiff, Sital Prasad? 

It 1s unnecessary to review in detail all 
the facts of this case, but having carefully 
considered all the evidence adduced by 
the plaintiff and the defendants respectively 
and the documents on the record in the 
case itself I am satisfied as a question 
of fact that defendant No. 1 did not consent 
to the assignment to the plaintiffby the 
indenture of sub-letting or assignment 
dated the 10th August 1606. Likewise I 
am equally satisfied that the plaintiff in 
pursuance of the title conferred upon and 
vested in. him by the deed of 10th August 
1906 did in fact enter into possession of 
the said lands and ultimately was ejected 
therefrom under an interlocutory injunction 
granted in a suit instituted by the defendant 
No. | againstthe said Sayyid Ali and Muham- 
mad Khan and the plaintiff, This injunction 
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was obtained on the 2nd- August 1907 
and from that time up to the expiration 
of the lease of the 20th April 1906 the 
plaintiff has been out of possession of the 
said lands. The suit instituted by the 


present defendant’ No. 1 was terminated by. 


being withdrawn upon a petition made by him 
in that suit under and by virtue of a decree 
in that behalf dated the 20th December 
1907. 

It now becomes necessary to consider the 
third question which is really onérof law, 
pure and simple. Having regardto the 
finding that the defendant No. 1 did .not 
consent to the sub-letting of these lands 
to the plaintiff under the indenture of the 
10th August 1906, does that deed operate 
as. a valid assignment to the plaintiff of the 
original lessee’s interest in the said lands 
under the patin of the 20th April 1905? 
The material parts of the document of the 
20th April 1906 areas follows — 


That in consideration of the lessees 
paying to the defendant No. l as lessor 
Rs. 4,00 ‘by way of security without interest, 
the defendant No. 1 in this action leased 
all his said share or interest which he 
had in the said lands to Mir Sayyid Ali 
and Muhammad Khan for the term of 
seven years from 1315 to 1321 Fasli 
corresponding more or less to the years 
1907-1908 and 19.4..915, and that upon 
the expiry of the demised term the sum 
of Rs. 4,000 so deposited as security’ was to 
| be returned to the original lessees. Then 
amongst the listof covenants in the said 
indenture or patia the following words are 
to be found:— 


“The said lessees and sub-lessees shall 
not sub-lease the leased and _ sub-leased 
properties’ or take any „one as -shikmt 
partner without the permission ‘of the 
lessor Nawab Dildar Ali Khan.” Now it 
will be noticed that this patta or lease 
eontained no provision by way of forfeiture 
or re-entry in the event of the breach of 
the covenant recited. Mr. Imam contended 
that this clause operated as a condition, 
and not as a covenant and sought to argue 
that the distinction between 
and condition is such that a clause 
providing for fcrfeiture and re-entry for 
breach of a covenant jis unnecessary in 
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the case of a condition, and that a condition 
without such a penalty can be enforced 
by ejecting the party in possession of the 
lands in breach of the condition. However, 
it isnot really necessary to consider the 
argument as to the distinction between 
conditions and covenants, because in 
my opinion this elause against alienation 
is clearly not a condition, but a covenant; 
but, if it were a condition I think that Mr. 
Imam would have had some difficulty in re- 
conciling his argument with the provisions 
of section 11, clause (y), of the Transfer of 
Property Act of 1882. I, therefore, hold as 
a matter of law that upon the form of 
the deed of the 2Jth April 1906 and upon 
its true construction the clause against 
alienation therein is acovenant and not a 
condition. Argument was addressed to us 
as to whether this document of the 20th 
April 1906 was a lease or mortgage or 
partly a lease and partly a mortgage. In 
my opinion the document in its turn is more 
consistent with that of a lease than a 
mortgage; but really the matter is not of 
much importance in this particular case. 


Now then the final question arises for 
consideration, namely, did the sub-lease of 
the 10th August :06 operate as an effec- 
tive and valid assignment or snb-letting to 
the plaintiff of the lands demised by the 
original patia or lease of the.2Uth April 1906. 
In my opinion, there being no clause provid- 
ing a penalty by way of forfeiture or 
re-entry for breach of the condition against 
alienation in the patin of 20th April ; 906, 
the defendant No. 1 has only a claim sound. 
ing in damages for breach of contract against 
the original lessees by reason of their hay- 
ing sub let or assigned their entire interest 
in the demised lands in breach of the cove- 
nant in that behalf, viz., without the assent 
of the lessor, but that such breach of cove- 
nant against alienation does not operate 
in law to prevent an operative assignment 
of the lands tu the plaintiff under the patta 
or lease of the 10th August :906, having 
regard to its form and to the absence of 
any penalty expressly being attached by 
way of forfeiture or re-entry. This is clear 
and undoubted law both in England and 
India and appears to me to be covered by 
authority. I refer to the case of Williams 
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v. Earle (2) and Basarat Ali Khan v. Manir: 


alla (1). Thus the plaintiff by the patta of 
the 10th August 1906 acquired a valid in- 


terest in the said lands in dispute in this - 


action and was put for all purposes in the 
shoes of the original lessees and became 
bound by all the covenants in the original 
lease, and as between him and defendant 
No. 1 there arose out of this transaction 
the relationship of landlord and tenant 
grounded on privity of estate by. reason of 
covenant against alienation being a 
covenant running with the land. Tf it be- 
came necessary, to decide the ‘point which, 
in-my opinion, it is not, L would be pre- 
pared to hold, having regard to section 10 
of the Transit of Property Act, 1852, that 
this covenant against alienation was in 
itself by the Jaw of India void and not 


within the exemption or exception provided 


by that section.. Because I think the words 


“for the benefit of the lessor” in that sec-. 
- tion must have some special significance and 


meaning which seems to me entirely absent 
in the present case. The plaintiff claims a 
declaration of titleand seeks by bis plaint for 
a right to be restored- to the possession of the 
lands which he acquired under the patia of 
the 10th Angust 1906. It is worthy of 
note that the present suit was only instituted 
on the lst September 1910, almost three years 
after the termination of the prior suit, and 
‘when this action was started no doubt plaint- 
iff rightly claimed the relief he sought; but 
the original term provided by the patta of 
the 20th April 1906 has now expired. What, 
therefore, is the nature of the relief which 
we are bound to “give to the plaintiff? I 
think clearly he is entitled to mesne pro- 
fits from the time when he was entitled to 
possession up to the date when the lease 
expired, subject, of course, to the provision 
as to the payment of rent by him. We 
cannot ascertain or fix what the amount 


-+ will be and I think that an enquiry must 


“what the mesne profits will amount to. 


be directed to take an account and ascertain 
On 
the taking of such enquiry the plaintiif will 
be entitled to get credit'for the Rs 4,000 
paid by way of security by - Vir Sayyid 
Ali and Muhammad Khan, the original les- 
sees, inasmuch as this sum has Become 


(2) 3 Q. B. 739; 9 B. & S. 740; 87 L.-J. Q B. 281; 


19 L. T. 238; 16 W. R. 1041, 
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vested in the plaintiff under the provisions 
of the patta of the lOth Angust 1906. 

I desire to add. that, in my opinion, the 
Sub-Judge in this ‘case misapplied and mis- 
understood the law applicable to the-facts 
of this case and, therefore, erred in the judg: 
ment he formed. It follows, therefore, in 
regard to the view which we hold that his ` 
decision must be reversed. and that plaintiff 
declared entitled to the declaration I-have 
As against the defend- 
ant No. 2 I think the action should be dis- 
missed with costs. | 

I desire personally to thank learned Coun: 
sel on both sides for the assistance they 
have given me and for the consideration they 
have shown me. lam much indebted to 


‘both for their able argument. 


Appeal allowed, 
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` UNITED PROVINCES. 

Revenve Partition No. 31 op 1911-12 or . 
Benares DISTRICT. | 

_ December 6, 1912, 
Present:—Mr, Baillie, S. M., and 
Mr. Tweedy, J. M. l 
GANGA KURMI— DEFENDANT — 

APPLICANT ` 

VETSUS 

B, DIP NARAIN SIN GH Prarie — w 


RESPONDENT. l 

Agra Tenancy Act (If of 191,28 185—Revision— 
Omission to consider evidence—Irregulavity 

Where a Court of first instance, while examining 
a patwart, did uot compare his map with the map 
produced from the record-room: 

Heid, that this wasan omission to consider the 
evidence produced amounting toa distinct irregu- ’ 
larity meriting revision [p 415, col. 1 | 

Applik non for revision of the order of- 
the Commissioner, Fenares Division, dated the 
lst August 1912,: confirming that of the. 
Assistant Collector, first class, Benares Dis- 
trict, in a case of ejectment, 


JUDGMENT. 
| Barne, S. M.— (November 27th, 1912.)—In 


, the present.case the applicant adduced certain 


evidence designed to show that the settlement | 
entry of the land in question as sir was. in- 
correct. It was held by both the Jower 
Courts that he failed to identify the present 
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numbers with those regarding the character ° 


of which’ before Settlement be had adduced 
evidence. ; 
“ appellant had applied on the 26th October for 
the production of the map of 1247 with the 
view of having it compared with the patwarz’s 
“map ’ of 1290. The lower Courts make no 
menticn of the production of the map of 1247. 
I have examined both maps and find that identi. 
fication of the old numbers regarding which 
appellant -produced evidence and the new 
numbers now in suit is easy and obvious. 
The old numbers of No: 113 were 102 and 
108: the old number of 151 was 119. It 
appears, therefore, that the Court of first in- 
stance failed to pay any attention to evidence 
which was produced before it. It did not 
take the trouble, while the patwari was being 
examined, to compare his map with the map 
produced from the record room. There was 
in this omission to consider the evidence 
produced a distinct irregularity. 
I would allow this application, cancel the 
order of the Commissioner and direct that 
- the Court of first instance do restore the 
case to its file after considering the evidence 
identifying the old and new numbers. Appel- 
lant will get his costs in this Court and in the 
-Commissioner’s Court. Costs in the Court of 
. first instance will follow the ultimate issue. 
Tweepy, J.M.—1l concur. ane 
<= Application allowed. 


vew 


: - PATNA HIGH COURT, : 
SEeconD O1vit Arrear No. 161 or 1913. 
March 2€, 1916. 
: Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr Justice Jwala Persad. 
PHULCHAND LAL AND OTHERS— PLAINTIFES 
 — APPELLANTS ' 
VETEUS i 

KARMAN SINGH AND OTHERS— DEFENDANTS 
- — RESPONDENTS. 

Bengal Tenancy Act VIII of 1885), ss. 50, 105— 
Settlement of rent— Presumption. 

Where an application -is made under section 105 
of the Bengal ‘Tenancy Act, as amended by Bengal 
Acts III of 1898 and I of 1908, for settlement of 
rent after the final publication of the Record of 
Rights, the tenant is entitled to the benefit of the 


presumption which may be made under section 60 
of the Act. [p. 416, col. 2.]- ot 
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Pirthi Chand Lal Chowdhury v. Sheikh Basarat Al i, 
3 Ind Cas. 449: 87 C. 30; 13 CO. W. N. 1149; 10 C. L. 
J. 389, relied upon. * 


Babu Chandrasekhar Prosad Singh, for the 
Appellants. 


 JUDGMENT.—This appeal arises out of 
an application made by the appellant under 
section 105 of the Bengal Tenancy Act. In 
his application he alleged that most of the 
defendants, 166 in number, were in occupation 
‘of land in excess of the areas specitied in the 
jamabandt. He asked, for that reason, that 
the recorded rents might be enhanced and 
he asked also that a fair and equitable rent 
might be determined in respect of other 
lands, The Assistant Settlement Officer 
after a careful examination of the evidence, 
both oraland documentary, came to the 
conclusion that if the evidence justified a 
presumption under section 50 of the Bengal 
Tenancy Act that the defendants had been 
holding at a rent or rateof rent which had not 
been changed from the time of the Permanent 
Settlement, the plaintiff had by his evidence 
sufficiently rebutted that presumption. The 
Assistant Settlement Officer discussed a num- 
ber of other questions, but we have gone 
straight to the question just referred to 
because that is the only question before us in 
this second appeal. Anappeal was taken 
to the Court of the Special Judge against the 
decision of the Assistant Settlement Officer. 
It was admitted before the Special J udge 
that a large number of the appeals could not 
be sustained and the learned Judge had 
consequently to deal only with the cases of 
42 appellants.’ He referred to three decrees 
of 1851 as showing that one of the defend- 
ants had held his land in that year ata 
fixed rate of Re. 1-2-0 per bigha, the rate 
entered inthe Settlement record in 1911, 
The learned Judge pointed out also that the 
same decrees proved that three other defend- 
ants had held their land in 1581 at a fixed 
rate of Re. 1-2-0 per ozyha. As regards all 
the 44 defendants except the one firstmention- 
ed, he pointed ont that a batwara khasra of 
1263 Fasli showed that they had held their 
land in 1263 Fasli at arate of Re. 1-2-0 per 
bigha, therate entered by the Settlement 
Officer in the record prepared in 1911. On 
this evidence the learned Judge came to the 
conclusion that it was proved that the 42 
defendants in question had held at arate 
of rent which had not been changed during 
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the twenty years immediately before the 


institution of the proceedings and, therefore, 


it should be presumed under section 50 of 
the Tenancy Act that they had held at a 
yata of rent which had not been changed 
from the time of the Permanent Settlement. 
The learned Judge then turned to the evidence 
produced by the plaintiff, which in the 
opinion of the Assistant Settlement Officer 
was sufficient to rebut any presumption that 


conld be made under section 59 of the 
Act. He discussed it at length and he 
disagreed with the Assistant Settlement 


Officer’s view that that evidence satisfactorily 
rebutted the evidence on which the presump- 
tion was made. ‘The learned Judge -was of 
opinion that the evidence produced by the 
plaintiff was not sufficient to rebut the 
presumption. He, therefore, allowed the 
appeal of the 42 defendants. 

This is a second appeal against the decision 
of the Special Judge. A preliminary objec- 
tion was taken on behalf of the defendants, 
to the effect that the appeal was barred by 
section 109 (a , sub-secticn (3), because the 
decision of the Special Judge was a decision 
settling rent within the meaning of that 
provision. Inthe view which we take of 
the merits of this appeal, it is unnecessary 
for us to discuss the question whether or not 
a second appeal lies in such a case as this. 
It was contended on behalf of the plaintiff- 
appellant that no presumption could be 
made in favour of the defendants under 
section 50 of the Tenancy Act because the 
particulars mentioned in section 102, clanse 
(4), of the Act have been recorded under 
- Chapter X of the Act. 
relied upon section 115, which is to the effect 
-that when the particulars mentioned 
in .section 102, clause (b), have been 
yecorded under Chapter X in respect of 
any tenant, the presnmption under section 
115. shallnot thereafter apply to that 
tenancy. Secondly, he contended that there 
was .no evidence before the Special Judge 
that the defendants had held for 20 years 


before the suit at a fixed rate of rent. 
Thirdly, -he - contended that if there was 


evidence regarding the raté of reut paid by 
the defendants during the last 20 years, that 
evidence did not justify the inference or the 
finding that that rate of rent had been 
paid unifor ay for the ah period of 20 
years. 
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The first contention appears to us to 
be met - by the decision of the Full 


-Bench in the cage of Pirtht: Chand Lal 


Chowdhury v. Sheikh Basarat Ali (1), in which 
it was held by five Judges that when an 
application is made under section 105 of 
the Bergal Tenancy Act as amended by 
Bengal Acts LiL of 1898 and I of 1903 
for settlement of rent after th: final 
publication of the Record of Rights, the 
tenant is entitled to the benefit of the 
presumption which may be made ' under 
section 50 of the Act. As regards the second ` 
contention it is sufficient to say that 
there is certainly “some evidence as regards 
therate of rent paid by the defendants. 
The evidencehas already been set out 
above. As regards the third contention it 
ig sufficient to say that the question is not 
whether a correct construction has been 
placed upon documents, but’ whether the 
evidence is sufficient to show that the rate 
of rent has been uniform for the required 
period. Inthe case of some of the defend- 
ants ib is perfectly clear that -there was 
sufficient evidence to justify the conclusion 
of the learned Special Judge. lt was proved 
beyond any doubt that they had held 
in 1855, again in 1881 and again in 1911 
at the same rate of rent. It is impossible 
to hold that such evidence does not 
justify a presumption under section 90 
of the Bengal Tenancy Act. In the 
ease of other defendants there was perhaps 
less evidence, but it is important ' to 
remember that the appellant, the landlord of 
the village, did not produce any of the village 
papers. Thoss papers would have shown 
what vent or vate of rent had, bsen paid 
by the defendants throughout’the period. 
in question. In view of the non-production 
by the appellant of these important papers, 
it seems to us impossible to say that the 
learned Special Judge was not entitled to 
hold on the evidence hefore bim that it 
was proved that the defendants had been 
holding their land at a fixed rate of rent. 
In our opinion the learned Judge was entitled 
to make the presumption under section 50 
of the Tenancy Act in respect of all the 42 
defendants and we certainly cannot interfere 
with his ae that the ak, produced 


(1) 8Ind. Cas, 449; 37 c. 30; 13 C. W. N. 1149; 10 
G, L. J. 299, 
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by the appellant -was not sufficient to 
rebut that presumption. The result is that 
the appeal fails and is dismissed with 
costs. 
Appeal dismissed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenue Permon No. 6 or 1909-10 or : 
GORAKHPUR DISTRICT. 
: March 16, 1910. 
Present:—Mr. Porter, S. M., and 
Mr. Baillie, J.-M.. 
Mr. MACKINNON—Derenpant— 
APPELLANT 
VOTSUS 
Mahant TILEANCHAN GIR—Prainsirr— 
RESPONDENT. 

Agra Tenancy Act (II of 1901), s. 85——Suit for 
declaration of rent payable by tenant-— Rent previously 
payable,” meaning of Oral agreement to pay enhanced 
rent, effect of. 

The Agra Tenancy Act does not prevent an 
occupancy tenant from agreeing orally to pay an 
enhanced rent, and paying rent accordingly. Where 
such oral agreement is followed by payment of rent 
at the new rate, the new rate becomes the rent 
‘previously payable” under section 35 of the Act. 


~ 


Second appeal from the order of the 
Commissioner, Gorakhpur Division, ‘dated 


the 15th August 1909, reversing that of the .. 


Assistant Collector of the Gorakhpur District, 
in a case of declaration of rent. 


s JUDGMENT. 
_ Porter, S. M. (March 14th, 1910.)—This 


is a second appeal in a suit under section 95, 
Agra Tenancy Act, in 
respondent sought for a declaration that 
the rent of a certain holding was Rs. 9 a 
year. 


The’ Assistant Collector found that up to` 


1309 Fasli the rent bad been Rs. 9-8 


only. In that year by agreement of parties 
—inorder to avoid a suit for enhance-- 
ment—the rent war enhanced to Rs. 42-2, 


but the enhancement was to be progressive, 
Rs. 25-7 being payable for four years 
and the full rent in the bih year. Plaint- 
iff-respondent admitted in his plaint that 
he. had paid Rs, 


~ Be 
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1311 to 1813 Faslis and Rs. 


which -plaintiff- 


25-7 during the - years 
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42.2 during 
the years 1318 and 1314 Faslis, but he 
alleged. that these amounts were collected 
from him by force. 

On these facts the Assistant Collector 
gave a decree declaring the rent to` be 
Rs..42-2. On appeal the Commissioner held 
that .as the agreemert to pay an enhanced 
„rent, had not been by registered instrument, 
the enhanced rent was not legally payable. 

I do not think that the Commissioner’s 
interpretation of the law is correct. There 
is nothing in the Agra Tenancy Act to 


` prevent an occupancy tenant from agreeing 


orally to pay an enhanced rent, and from 
paying rent accordingly. Where such oral 
agreement is followed by paymeni of rent 
al the new rate, the new rate becomes the 
rent “previously payable” under section 35 
of the Act, and the landlord is entitled 
in future years to recover at that rate. In 
this case plaintiff-respondent, having paid 
for two years without protest rent at the 
rate of Rs. 42-2, is not now entitled to a 
declaration that his rent is less than that 
amount. I would set aside the Commis- 
sioner’s decree, and restore the decree of the 
Assistant Collector with costs in both Appel- 
late Courts: 
BAILLIE, J. M.—I concur. 
Appeal. allowed. 





PATNA HIGH COURT. 

Seconp Civin Arrear No. 3615 or 1913. 

March 24, 1916. 

Present:—Sir Edward Chamier, Krt., Chief 
Justice, and Mr. Justice Jwala Prasad. 
BABU LAL BELADAR—P taintirr— 

APPELLANT 
VETSUS 
JADUNATH JHA AND oTHERS— 
DEFENDANTS—- RESPONDENTS. 

Material alteration of document—Addition of one 
eneculant's name—Suit not based on altered document, 
maintainability of-—~—Document tendered as evidence of 
pre-eavisting debt, effect of. 

Per Jwala Prasad, J.—The mere addition of the 
name of one of tho executants of a document, who 
did not sign it, is not a material alteration which 
renders the document void. [p. 418, col. 2; p. 419, 
coL ij > 

Where a money suit is not based upon a materially 
altered document and the document is produced 


1 


~ 
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only as evidence of a pre-existing debt, the claim 
shall succeed. [p. 419, col. 1.] 


Mr. Susil M adhab Mulleck, for the Appellant. 
Mr, Baldeo Narain Sinha, for the Respond- 
ents. 


JUDGMENT. 

JWALA PRASAD, J.—This is an appeal from the 
decision of the District Judge of Darbhanga 
dated 16th August 1913, reversing the deci- 
sion of the Munsif of Madhubani dated 10th 
of May 1913. The plaintiff appellant brought 
a suit against the defendants Manik Reladar 
and Gaina Beladar, two brothers, for recovery 
of Rs. 365-2-0, principal, with interest at the 
rate of Rs. 2 per mensem as per account 
given in the plaint. The snit was based on 
an on-demand chitz, dated the Ist Karize 
1317 Fasli. It was also alleged in the plaint 
that the two defendauts are full brothers and 
are members of the same family, joint in mess 
and business, and that they were jointly bene- 
fited by the money borrowed and hence 
both of them were made defendants. In 
paragraph No. 6 of the plaint it was further 
alleged that the two brothers defendants in 
the case had executed an on-demand chiti 
dated Ist Asrin 1313 Fasli. The defendants 
filed joint written statements denying their 
liability and impugning the hand-notes in the 
suit as forged and fabricated. It was further 
alleged that defendant No. 2 was separate 
from defendant No. | in mess and in business 
from a long time and hence -he was not 
liable in any way for the claim of the 
plaintiff. In order to prove his claim the 
plaintiff filed in evidence the first hand- 
note of 1313 Fasli for Rs. 181-8-0, which 
purported to have been executed by both the 
brothers. He also filed another hand-note of 
lst Bhado 315 Fash executed by Manik 
Beladar alone for the payment of Rs. 267 due 
on the first hand-note plus Rs. 18-1-0 advanced 
in cash. The hand-note in suit of 1317 
Fasli was executed by Manik Beladar alone. 
The first Court on the evidence in the case 
held that Manik Beladar, the respondent, 
borrowed the money and executed the sue- 
cessive hand-notes It further held that the 
second defendant Gaina Beladar did not exe- 
cute the first hand-note and was not present at 
the time of the execution thereof, nor was he 
benefited by the loan and hence was not 
liable for the claim of the plaintiff. The 
first Court decreed. the entire claim of the 
plaintiff against Manik Beladar who had 
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executed the hand-note of 1817 Fasli in 
tuit. Manik Beladar, the respondent in this 
case, took the case in appeal to the District 
Judge of Darbhanga, who while not dis- 
agreeing with the first Court on the find- 
ing of the fact, beld that the plaintiff 
could not succeed in the case as the first 
hand-note of 1313 Fasli was not proved 
to have been executed by him, or that he 
was present at the time of the execution 
of the said hand-note as held by the first 
This, the learned District’ Judge 
held, was a finding which amounted to an 
avoidance of the hand-note of Fasli 13138 


and that as the consideration for theotber . 


two hand-notes was this original debt, the 
plaintifi’s claim must fail as against Manik 
Beladar also. He further held that by the 
addition of Gaina Beladar’s name, the plaint- 
iff attempted to bind the joint family pro- 
perty without authority and the District 
Judge could not see how the plaintiff could 
come into Court witha document like this 
ana rest any claim upon it. The learned 
District Judge went on to observe that 
this document of 1813 Faslt could not 
support any contract and consequently the 
subsequent hand-notes must be taken to 
have been executed without consideration. 
Relying upon the ruling in the case of 
Gogun Chunder Ghose v. Dhuronidhar Mundul 
(1) the learned District Judge dismissed the 
case of the plaintiff. The plaintiff, there- 
fore, has come to this Court against the 
decision of the learned District Judge. 
It may be taken as a concurrent finding 
of both the Courts that upon the evidence 
adduced by the plaintiff the consideration 
of the hand-note of 1817 Fasli in suit was 
proved to have been paid by the plaintiff 
to the respondent Manik Beladar and that 
the hand-note in suit of 1317 Fasli was 
duly executed by him. Itis not the case 
of the respondent that there was any altera- 
tion in the hand-note in suit. It is said 
that the addition of Gaina Beladar’s name 
in the hand-note of +313 Fash amounted 
to a material alteration in the instrument 
and hence vitiated the document altogether. 
In the first place, there is no alteration at 
all in the document. The mere addition 
of the name of one of the executants in 
the document who did not sign is no altera- 


(1) 7 C. 616; 9 C. L. R, 287. 


` in this case, for the 


- party renders it void. 
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“ion within the meaning of the authorities 


on the subject. Even if it wasa material 
alteration in the document it will be no 
reason to dismiss the case of the plaintiff 
simple reason that 
the suit 
hand-note of 1313 Fasli and the claim of 


the plaintiff never rested upon it as the. 


learned District Judge seems to have thought. 
The hand-note of 1313 Fasli was only 
tendered in this case as evidence of a 
pre-existing debt. 
rule of English Law enunciated in Prgot’s 
case (2) and as applied to India in a 
catena cf cases is that-a material altera- 
tion of a document by a party to it after 
its’ execution without consent of the other 
But in no case 


- either in England. or in India has this 


principle been applied to documents which 
are only evidence of the defendants pre- 
existing liability, and not the foundation-of 
the plaintiffs claim [Atmaram v. Umed- 
ram (3)]. Even if the hand-note of 1313 
Fasli can be avoided on account of an altera- 
tion in it, there is “no 
plaintiff should not succeed in the case 
if he has proved that the money was.advanced 
to him and that the hand-note of 1317 


“Fashi, the basis of the claim, was execated 


by Manik Beladar. I, therefore, hold that 
the -plaintiff has proved his case and that 
the suit should have been decreed. I would 
allow the appeal with costs. 


CHAMIER, C. J.—I agree, It appears 
me that in the present case there is no 


question af all of ‘any alteration having’ 


been made in a document. What appears 
to have happened is that it was originally 
proposed that two men should signa hand- 
note; one signed if and the other did not, 
Subsequently the note was renewed by the 
man who ‘signed. it and yet again the note 
was renéwed by the man who signed. The 
man who did not sign the first note had 


_ nothing whatever to do with the transaction 


from first to last and, of course, cannot be 
held responsible. I can discover no reason 


whatever why a decree should not be passed . 


against the man who did sign all three 


notes. 


(2) 9 Rep. Ch. 266. 
` (3) 25 B. 616; 3 Bom. L. = 218. 


is not at. all based upon the, 


No doubt the salutary 


‘reason why the. 


to. 


-ment of grain-rents. 


The order of the Court is that the appeal 
is allowed. The decree of the lower Appel- 
late Court is set aside and the decree of 
the first Court is restored with costs here 
and in the lower Appellate Court. 

Appeal allowed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenve Petition No. 13 or 1911-12 or 
_ QBAZIPUR DISTRICT. | 
August 9, 19192, 
Present:—Mr. Baillie, 5. M., and, 

Mr. Broun, J. M. 
SHEOTHALAL UPADHIYA a 
APPELLANT 

Versus °,, 
Haji MUHAMMAD BASHIR ALT KHAN 


AND OTHERS— DEFENDANTS ~ RESPONDENTS. 

Agra Tenancy Act (IT of 3901), s. 52, proceedings 
under, if necessary to alter grain-rent Landlord and 
tenant, power of. 

There is nothing in the law to prevent a zemindar 
and a tenant from altering a grain-rent into a cash-rent 
without a formal proceeding under section §2 of the 
Agra Tenancy Act, 1901. Lp. 420, col. 1.] 


Application for revision of the order of 
the Commissioner, Berares Division, dated 
the 15th October- 1911, confirming that of 
the Assistant Collector, Ghazipur District, 
in a case uf arrears of rent, 


JUDGMENT, 

Bainiie, S. M. (April 24th, 1912. \—Appli- 
cation is made for revision of an order passed 
in connection with an application for appraise- 
The upplication was 
with reference to grain-rents payable for 
three years, 1315, 1316 and 1317 Fasles. 
It appears ‘shat in 1315 Faslz, the tenant 
who is applicant in the present ‘case, filed an 
application for correction of the jamabandi 
rent entered in regard to his holding. The 
application specified the numbers of the fields 
in the holding including-those now in ,ques- 
tion and asserted that a rent of Rs. 73 had 
been entered by mistake instead of Rs. 65 7-6 
actually due. In the enquiry made in con- 
nection with that application the zemindar 
accepted the claim that the rent was Rs.. 69 


2 


and the Assistant Collector accordingly order- 


ed the entry of that rent in the: papers, 
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Both the Assistant Collectors, second class, 
who heard the present case and the Collec- 
tor treated these proceedings as without 
effect, on the ground that the Assistant Collec- 
tor who ordered the change to be made in 
the gamabandi was not empowered to act 
under section 52 of Act II of 1901. No 
more absurd reason could be given by any 
person in the position of a Revenue Officer. 
It is an assertion that a zemindar and tenant 
cannot without a formal proceeding under 
section 52 alter a grain-rent in any way 
they choose. That the decision in this case 
was based on so absurd an idea makes the 
order passed one which can be altered in 
revision. The jamabandi proceeding clearly 
and definitely specifies the rent of the land 
- in question together with other fields to bea 
cash-rent. 

I would allow this application for revision 
and cancel the orders of the lower Courts and 
dismiss the applicaticn for appraisement. 
Costs throughout on respondent. 

Broun, J. M.—I agree. 

Application allowed. 


CALCUTTA HIGH COURT. 
APPEALS FROM APPHLLATE Deorees Nos, 2674 
AND 3656 oF 1914. 

February 24, 1916. 
Present:—Justice Sir Herbert Holmwood, Kr., 
and Mr. Justice Imam. 

In No. 2674 oF 1914 
Kumar KHIRUDA KANTA ROY— 
PLAINTIFF—APPELLANT 
In No. 8656 or 1914 
Kumar SATISH KANT ROY AND OTHERS 
— PLAINTIFFS-~ APPELLANTS 
VETSUS 
AKHO’ KUMAR CHATTERJEE 
. AND OTHERS—- DeFENDANTS— 


RESPONDENTS IN BUTH. 

Bengal Tenancy Act (VIII of 1855), ss. 191, 192 
— Enhancement of rent—Hnhancement of revenue -Res 
judicata. 

The proprietor of an estate granted a per- 
manent ganti lease at a fixed rent but subse. 
quently a portion ofthe ganti, Chak Khatali, was 
resumed by Government, as being outside 
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the estate, and settled with the proprietor for a 
term of 20 years at the rent of Rs. 850-2. A 
rent suit of the transferee from the settlement-holder 
of the chak at the rate of Rs. 850-2 was dis- 
missed ultimately by the Privy Council, on the 
ground that the resumption and fresh settlement did 
not abrogate the rights of the tenant created by 
the permanent ganti lease. After the expiry of 20 
years’ settlement a farming lease of Chak Khatali 
for 10 years was granted by Government to the 
plaintiffs andthe Revenue Officer under Part II of 
Chapter X of the Bengal Tenancy Act fixed rent 
for the chak at Rs. 1,967. This was never am puns 
by the tenant under section 104H: 

Held, that the plaintiffs were entitled to the font 
fixed by the Revenue Officer as he had full juris- 
diction under section 192 to fix a fair and equitable 
rent, [p. 422, col. 1,] 

That the decision of the Privy Council could not 
operate as res judicata as the plaintiffs were not - 
the representatives of the proprietor who granted the 
ganti tenure. [p. 422, col. 1.] 


Appeal against the decree of the Officiating 
District Judge of Khulna, dated the 27th 
May 1914, modifying that of the Subordi- 
nate Judge of that District, dated the 27th 
of September 1913. 


FACTS material to the report as they 
appear from the judgments of the lower 
Courts were as follows:— 


The late Rija Benoda Kanta Roy was the 
proprietor of estate No. 262 of the Jessor 
Collectorate. This estate comprised several 
mauzas, one of which Mauza Pankhali in- 
cluded Chak Khatali together with other chaks. 
By a patta dated 12th Agrahayan 1274 the 
said Raja Benoda Kanta granted a per- 
manent ganti lease of Mauza Pankhali to 
Ram Taran Chatterjee, father of the tenants- 
defendants, at a fixed rent of Rs. 2,300. In 
1882 Chak Khatali, which formed a portion of 
the ganti tenure, was resumed by Govern- 
ment as being outside the estate No. 262 and 
was along with certain other lands formed 
into a new estate No. 929. Subsequently 
there was settlement of rents under Bengal 
Act VIII of 1879 and the rent fixed for 
Chak Khatali was Rs. 850-2. The Govern- 
ment instead of taking khas possession of the - 
resumed mahal made a temporary settlement 
of it with the three sons and heirs of Raja 
Benoda Kanta in the year 1884 for a term 
of 20 years. One of these sons sold his one- 
third share in the estate No. 262 to one 
Kali Prosanna Ghosh in 1299 B. S., and his 
one-third share in the new estate No. 959 to 
one Priyanuth Das in 138u2. This Priyaneth 
Das with the heirs of the two other sons of 
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Raja Benoda Kanta brought a rent suit 
No. 22 of 1897 against Ram ‘Taran 
Chatterji claiming reut at the rate of 
Rs. €50-2 per annum in respect of his share 
in the new estate No. 989, which was the 
rent fixed in the Settlement proceedings 
under Act VIII of 1879. This suit went up 
to the Privy Council where it was ultimately 
dismissed. The material portions of the 
judgment of the Privy Council were as 
follows [eide Pria Nath Das v. Raméaran 
Chatterjee (1)):—‘“The Settlement pro- 
ceedings of 1884 cannot be held to have 
abrogated the rights of that respondent 
(Chatterjee) under the patta, so long as the 
_ Raja Benoda Kant Roy and his heirs were 

themselves in a position to let him have the 
lands. In fact, the resumption by Govern- 
ment did not disturb the possession either of 
the Raja’s heirs or-of Chatterjee (Ram 
Taran Chatterjee). The mere fact of re- 


sumption cannot be held to have brought . 


to anend the rights of the respondent 
Chatterjee under the patta, for the patta itself 
recognises the precarious nature of the 
grantor’s title, and provides against the loss 
of possession should that be the result....1f it 
had seemed good to the Government to take 
the land into their own khas possession, or 
to settle it on strangers to the contract with 
the respondent Chatterjee, then the recorded 
rent would have been the rate of payment 
by that respondent. But the lands having 
been settled on the heirs of the Raja who 
granted the patta, the Act (VIII of 1879) 
does not interfere with the contractual rights 
of the subordinate holder. Now the purview 
of settlement being still current, the gantt 
right still subsists, and the respondent is 
only liable for the rent payable under the 
pakta.” 

Priyanath Das brought another rent suit 
No. 21 of 1901 while his previous rentsuit was 
pending in appeal before the Privy Council 
claiming rent at the rate of Rs. §50-2 
but he got a decree at the rate of Rs. 307- 
15 which was the rent fixed in a 
suit (No. 62 of 1899) brought by Kali 
Prosanna Ghosh. The term of the 20 years’ 
settlement having expired in 1904, a 
farming settlement for 10 years from 1908 
to 1918 was made by Government with the 
plaintiff and the brothers of Priyanath Das 


. (1) 800, 811; 7 0, W, N. 601 (P. C.), 
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and the revenue was raised considerably, 
There were Settlement proceedings under Part 
II, Chapter X, of the Bengal Tenancy Act 
and in the Record of Rights which was finally 
published in May 1,908, Rs. 1,967 was entered 
as the rent payable by the tenants-defend.- 
ants (the heirs of Ram Taran Chatterjee) for 
Khatali. The plaintiffs in their present 
rent suit claimed rent at the above rate but 
the tenants-defendants objected to the rate, 
saying that the rate of rents payable was 
Rs. 8307-15 per annum, that as the plaint- 
iffs had accepted rent at that rate for several 
years and got a reduction of the revenue on 


the ground that rent higher than that 


rate was not recoverable from the defendants, 
the plaintiffs were estopped from claim- 
ing rent ata higher rate than Rs. 307-15 
annas. The Subordinate Judge who tried 
the suit decreed if at the rate of Rs. 1,967, 
holding on the authorities of Ambica 
Charan Chakravarts v. Joy Chandra Ghosh (2) 
and Prasanna Kumar Adhikary vy. Rachim 
uddin Howladar (3) that the entry of rent 
in the Record of Rights was conclusive 
under section 104G as to the amount of 
rent. He also held that under sections 19land 
192, Bengal Tenancy Act, the rent of a tenure 
situated in a temporarily settled estate can 
be enhanced, even where the landlord has 
granted a lease or made a contract entitling 
the tenant to hold the land ata particular 


‘rent, and that the Privy Council decision did 


not preclude the plaintiffs, who were not 
the representatives of Raja Benoda Kanta, 
from getting rent fixed by the Record of 
Rights. Onappeal by the defendants, the 
District Judge held that the Privy Council 
decision stood in the way of the plaintiffs’ 
getting rent at the rate fixed by the Record 
of Rights. He concluded his judgment by 
observing, “I, therefore hold that the plaint- 
iffs, whatever may be the circumstances in 
which they have again become the Chatterjees’ 
(defendants’) landlords, are bound for ever 
by the Privy Council judgment and can 
only recover at the admitted rate of Rs. 307- 
15 annas.” The plaintiffs, therefore, pre- 
ferred these second appeals. 


Babu Jadunath Kanjilal, for Appellants. 
Sir. Rash Behari Ghosh and Babus Ram 


= (2) 4 Ind. Cas. 470; 13 C. W. N, 210. 
(3) 15 Ind. Cas, 327; 17 C. W. N 153. 
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Chandra Mazumdar and Tara Das ka 
‘for the Respondents. 


J UDGMENT.—These second ents arise 
out of two suits brought by different plaint- 
iffs, co-sharer landlords, against the same 
tenant-defendant for recovery of arrears of 
rent in respect of a property known as 
Chak Khatali. The rate of rent is what is not 
disputed, the plaintiffs, claiming at the rate 
of Rs. 655-10-8p. per annum being rd of 
the total rent settled by the Revenue Officer 
at Rs. 15967 for the chak. 


' The facts of the case and the pleadings 
of the parties are sufficiently set outin the 
judgment of the learned Subordinate Judge 
in the Court of first instance. He found 
that the share of the plaintiff in appeal 
No. 2674 of 1914 was grd and the share of 
the plaintiff in Appeal No. 3656 was 
similarly 4rd and the share of the brothers 
of Priyanath Das, who are made parties to 
make the suit competent, was also $rd and 
that each set of sharers was separately re- 
gistered for his share in the Land Registra- 
tion Department and were entitled to sue 
for their share of the rent. He further 
held that Priyanath Das, the former settlement- 
holder of $rd, was not a necessary party in- 
asmuch as he now is only an #jaradar under 
his brothers. He held on the merits that 
the rent of Rs. 1,967 had been fixed by the 


Revenue Officer under Part II, Chapter X- 


of the Bengal Tenancy Act, and the Record 
of Rights had been finally published under 
section 103A on the 138th May 1908. This 
was not done behind the defendant’s back, 
and the rent finally entered and never im- 
pugned under section 104H was conclusive 
under section 104G. He further held that 
under sections 191 and 192 ofthe Bengal 
Tenancy Act the rent of a tenure in a tem- 
porarily settled estate can be enhanced, 
any contract to the contrary notwithstand- 
ing. The Government having a right to 
raise the revenue it is impossible to tie the 
landlord down to a fixed rent, and this was 
the object of section 192; and the decision 
of the Privy Councilin Pria Nath Das v. 
Ramtaran Chatterjee (1) was under the 20 
years’ settlement made while Act VIII of 
1879 wasin force and had no bearing on 
the present suit; firstly, because the landlords- 
settlement-holders were not the. representa- 
tives of the original grantor of the _lease, 
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but mere temporary farmers, and secondly, 
because the Jaw has been altered by the 
enactment of sections 191 and 192 of the 
Bengal Tenancy Act. 


The learned Judge in the lower Appellate 
Court has reversed this decision, holding that 
the judgment of the Privy Council operates as 
res judicata, that the plaintiffs in these two 
particular suits are the representatives of 
the original settlement-holder, though the 
brothers of Priyanath are strangers, and 
that section 192 of the Bengal Tenancy Act 
does not apply, inasmuch as that section 
was intended to safeguard the revenue and 
only to give the Revenue Authorities power 
to modify rent to bring it into propor- - 
tionate conformity with the new revenue. 
Being apparently under the mistaken im- 
pression tnat the revenue was reduced at the 
farming settlement and not enhanced, as it 
really was, he seems to hold that the Revenue 
Officer could not have acted under section 
192, In this he is clearly mistaken in 
several respects. To begin with, the revenue 
which was Rs. 1,901 originally was con- 
siderably enhanced even by the Board of 
Revenue which fixed it at Rs. 2,184, while 
the Settlement Officer who acted under 
section 192 had increased it to R-. 3,535 
and apparently had then fixed the rent 
on tke application of the landlords at 
Rs. 1,967. The landlords appealed to the 
Board of Revenue and got reduction of 
revenue, but not so as to make it lower 
than it was originally. The tenants did 
not appealas to the entry of rent which 
the Subordinate Judge found was made in 
their presence, nor did they bring a suit 
under section 104H ; so the enhancement, 
which was clearly made with full juris- 
diction under section 192, though perhaps 
it might have been moditied when the Board 
modified the revenue had any one moved in 
the matter, became final and cannot now be 
disturbed. 


As regards the question of res judicata 
tke learned Judge’s own finding that the 
Dasses are strangers and not the repre- 
sentatives of one of the settlement-holders 
is sufficient to vitiate his decision, and 
the alteration in the law takes the case 
entirely out of the purview of the case 
of Iria Nath Das v. Ramtaran Chatterjee 
(1), The decision ‘in Mahendra. Nath Biswas 


> Vol xxxni) - 
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v. Syam Tal Banerjee (4), which lays down 
that an entry or omission in the Record 
of Rights cannot override the contractual 
rights of the parties, is in no way in point, as 
in this case the defendants have ceased to 
have those contractual rights. 

The result. is that the appeals are decreed 
with -costs. The judgment and decree of 
the lower Appellate Court is set aside and 
that of the Subordinate Judge restored. 
The rent for 1215 which the Subordinate 
Judge disallowed as having: accrued due be- 
fore the publication of the Record of Rights 
has not been made the subject of appeal, so 
. the deeree of the Subordinate Judge will 
stand as originally passed by him. 

Appeal decreéd. 


4) 23 Ind, Cas, 16; 19 C. L. J.. 308; 18 GC. W. N. 
907 


BOMBAY HIGH COURT. 
Seconp Civin APPEAL No. 757 or 1914. 
September 22, 1915. 

- Present:— Mr. Justice Batchelor and 
' Mr. Justice Hayward. 

” FAKIBCHAND LALLUBHAI 
| © m PLAINTIFF— APPELLANT 
VETSUS 


 NAGINCHAND KALIDAS.anp Pan, 


DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act Vof 1908), s..11—Res 
judicata, when enforceable amongst co-defendants— 
Conflict ef interest, necessity of. 

In order that, the principle of res judicata may be 
enforced against co-defendants, there must he a 
conflict of interest among them and ‘a judgment 
defining their rights and obligations inter s2. [p. 424, 
col. 1; p 425, col. 1.] 

Ramchandra Narayan v. Narayan Mahadev, 11 B. 
216 at p. 220; Cottingham v. Earl of Shrewsbury, 
(1843) 3 Hare 627; 15 L. J. Ch. “441; 67 E. R. 680, 
followed. 

Where, therefore, in a suit for dissolution of 
partnership and for taking of accounts it appeared 

that the plaintiff's brother had in a former suit sought 
~ to make the plaintif and the defendants liable for 
a deposit as members of the firm, but the defend- 
ants had . successfully denied their membership of 
the firm, the plaintiff only having admitted liability: 

_ Held, that, inasmuch as in the former suit the 
plaintiff and the defendants in this suit had no 
real conflict of interests inter se and there was no 
real decision as to-their rights and liabilities, the 
decision in the former suit could not operate as res 
judicata. [p. 424, cols. 1 & 2; p. 425, col. 1.) 


Second appeal from the decision of the 
_dudge of the-Small Canses Court, Suraty 


4 


_ to enforce tbe principle 


in Appeal No. 94 of 1912, confirming the 
decree passed by the Second Class Subordinate 
Judge, Surat, in Civil Suit No. 33 of 1912, 
Mr. T. R. Desai,-for the Appellant. 
Mr. G. N. Thakor, for Respondents Nos. 1 


“and 2. 


Mr, M. D. Daru, for Respondents Nos, 


3 and 4. < 
JUDGMENT. | 


BATCHELOR, J.—The only question involved 
in this appeal is, whether Mr. Justice 
Rassell ’s. decision in Suit No. 55 of 1910 
brought in this Court is now res judicata 
between the parties. The learned Judge 
of the lower Appellate Court has held 
that the decision is res judicata, and the 
plaintiffs-appellants contend that that view 
is erroneous. ; 

_ The Suit of 1910 was brought by the 
present plaintiffs’ brother, an outside 
creditor, against the then defendants as 
being members of a partnership firm in 
which a ‘sum of Rs. 17,500 had been 
deposited. It is admitted that that snit 
and the present suit. were between the 
same parties. Inthe earlier suit, the father 


. of the plaintiff No. 1 was: defendant No. 4. 


He admitted his liability to the then-plaintiff. 


. The plaintiff in that suit had contended 


that the present respondents were liable 
as mémbérs of the partnership firm which 
had received the deposit, and the then 
4th defendant, now the plaintiff, admitted 
or contended that that was the case. In 
other -words, he made cominon cause with 
the then plaintiff in asserting that the 
present respondents were partners in the 


- firm. The Court decided that the present 


respondents were not partners in the 
firm, and it is this decision which has 
been heitd by the lower Appellate Court 
to act as res judicata in this suit. 


As I have indicated, the parties between 
whom the decision is now claimed as 
res judicata -were co-defendants in the 
earlier suit. In considering whether the 
determination operates as ves judicata, 
I think the first consideration to he 
borne in mind is that the Court is slow 
of res judicata 
as against co-deferdants, and -the limits of 
the operation of the principle in such cases 
seem to me to be narrowly laid down. The 


- 


j 
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leading case on the subject in Bombay 
is Mr. Justice Wests decision in the 
ease of Ramchandra Narayan v. Narayan 
Mahadev (1), where the learned Judge 
observes: “Where an adjudication between 
the defendants is necessary to give the 


appropriate relief to the plaintiff, there 
must be such an adjudication... and in 
such a case the adjudication will be 


res sudicata between the defendants as 
wellas between the plaintiff and defend- 
ants. But for this effect to arise, there 
must be a conflict of interests amongst the 
defendants and a judgment defining the 
real rights and obligations of the defend- 
ants infer se. Without necessity the judg- 
ment will not be res judicata amongst the 
defendants.” That exposition followed upon 
what was said by Vice-Chancellor Wigram 
in Cottinghom v. Earl of Shrewsbury (2), 
where the Vice-Chancellor observed: “Ifa 
plaintiff cannot get at his right without 
trying and deciding a case between co- 
defendants the Court will try and decide 
that case, and the co-defendants will 
be hound. But, if the relief given to the 
plaintiff does not require or involve a 
decision of any case between co-defendants, 
the co-defendants will not be bound as 
between each other by any proceeding which 
may be necessary only to the decree the 
plaintiff obtains.” These pronouncements 
seem to me to indicate the reluctance 
which the Courts ordinarily feel to extending 
the doctrine of res judicata to co-defendants. 
In the case before us I am of opinion 
that the doctrine is not properly applicable 
to the co-defendants. In the first place 
I do not think that there was any real 
conflict of interests between the defendant 
No. +and tke other defendants in the Suit 
of 1910. It is quite true that the defend- 
ant No. +4 made a different case from 
the case made by the other defendants. 
But that, it seems to me, is not tanta- 
mount to a real conflict of interest, 
The only interest which each of the de- 
fendants in the Suit of 1910 had was in 
regard to the full Hability of each one of 
them to the then plaintiff. Now the 4th 
defendant admitted his liability, and appear- 
ing in person, it seems that he put in no 
(1) 11 B. 216 at p. 220. 
re (1848) 3 Hare 627; 15 L. J. Ch. 441; 67 E. R. 


written statement. In any event his liability, 
which he admitted, was not affected by the 
question whether his co-defendants were or 
were not liable to the plaintiff. Next, though 
in this respect the case of the 4th 
defendant differed from that of the other 
defendants, I cannot doubt but that the 
real contest in that suit was, and remained, 
a contest between the plaintiff and the 
other defendants. It is the fact that it 
was necessary for the Court to decide 
the question whether the other defendants 
were or were not members of the partnership. 
But I cannot concede that it was necessary 
tocome to this decision in order to adjust and 
determine the rights and liabilities of the co- 
defendants znter se. On the contrary, I think 
that that decision was required in order to 
determine the contest between the plaintiff 
and the defendants. Nor does it appear to 
me how it can properly be raid that 
the decision did in fact determine the 
rights and liabilities of the defendants tnter 
se, for those rights and liabilities were 
not put in controversy. The controversy was 
between the then plaintiffs and the present 
respondents and that remained the 
only real controversy, notwithstanding that 
the present plaintiff then dissociated himself 
from his then co-defendants on a point 
which did not affect his liability in that 
suit. Applying, therefore, the language 
which I have quoted from the judgment 
of Vice-Chancellor Wigram in Cottingham’s 
case (2),I wonld say that the relief given 
to the plaintiff in the Suit of 19:0 did 
not require or involve a decision of any 
case between the co-defendants and, there- 
fore, the co-defendants are not to be 
bound as between each other by the Court’s 
proceeding and decision which were neces- 
sary only to the decree which the plaintiff 
obtained. 


On these grounds T am of opinion 
that the appeal should be allowed and 
the cause be remanded tothe lower appel- 
late Court to be heard and decided on 
the merits. 

Costs to be costs in the appeal. 


J.~I concur. The plaintiff. 
appellant’s brother sought in the former 
suit to make the plaintiff-appellant and 
the respondents-defendants liable for a 
deposit as members of a certain firm. The 
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plaintif-appellant ~ admitted’ his liability 


but the defendants-respondents were succes- 
ful in denying their membership of -the 
firm. The plaintiff-appellant in the present 


~ -guit bas.sought .to make the defendants-: 
-respondents liable . for accounts upon a 
dissolution of the firm, and the question 


which has arisen is whether the member- 
ship of the defendants-respondents in the 
firm is res judicata by reason of the former 
litigation. That question. depends upon the 


_ consideration whether this matter was’ 


really in conflict between them and whether 
there was areal decisionas: to their rights 
„in this respect ‘in the former litigation. Those 
arè the principles laid down inthe leading 


-case of. Ramchandra’ Na erayan v. Narayan 
Mahadev (1). . 


Now it appears to me that in the ne 
suit the appellant’s brother and the respond- 
ents were the parties actually in conflict. 
The appellant and respondents had no real 


_conflict inter se. Hach would have been liable 
“for the claim in full in those proceedings 


if a member of the firm. Hach would have 
been liable to have been sued separately 
and each weuld have been liable even 
in case of a joint aud several decree against 
all to pay im execution the whole amount 
due from the firm. The appellant’s liability 
asa member of that-irm did not; it seems 
_ to me, depend in any way on the respondents 
being members -of that firm so far as his 
liability was then under htigation. 


Moreover, it appears to me that there 
was no real decision in that.former suit as to. 
the rights of the appellant and the respond-. 


ents, which comprise sucli matters as liability 
for sontribution for moneys levied in execution 


-or otherwise in connection with the . former 


litigation. and- their respective shares in 
the profits and losses-which might prove 


on account taken to have been the 


result of the working of the firm. There 
was nodecision at all of such interests and 
there could not have been -any such decision 
in those proceedings. There was no. real 
decision as to the rights of the appellant and 


respondents in the present suit which is for © 


dissolution and accounts of the firm. 


The ‘decision in» the former’ litigation 


cannot, in my opinion, be held to be 
res judicata of the questions arising in the 
present proceedings. The decree therefore 


— 
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of the lower Appellate Court must be set 
aside and the appeal remanded for decision 


~on the merits, 


- -Costs costs: in the appeal. 
À Appeal allowed; Case remanded. 


COURT. OF THE BOARD OF REVENUE 
UNITED PROVINCES. 
> Revenus Petrrion No. 28 ov 1913-14 or 
JAUNPUR DISTRICT, 
April 14, 1915. 
Present:— Mr. Holma, S. M. 
‘JANG BAHADUR SINGH AND OTHERS— 
eres BENG ANG 
VETSUS 
Khan Sahib Munshi MUHAMMAD YAHIA 


— DEFENDANT — RESPONDENT. 
' Landlord and .Tenant--Tenancy created under 
certain conditions—Nature of tenancy—Non-occupancy ` 
tenancy, 
WA landlord ‘allowed , :his tenants to hold certain 
lands on the conditions (1) that the tenants would 


. remain in possession like fixed rate tenants and in 


the future there would be no enhancement of rent on 
them or on their heirs; (2) that on certain conditions 
they would have a right of transfer among them- 
selves but not to outsiders: (3) that on certain 
conditions they would have rights of mortgage, and 
(4) that they would have rights of sale on certain con- 
ditions subject to the zemindar’s right of pre-emption: 
Held, that the tenancy created was a non-ocoupancy 


; tenancy with spêcial conditions. [p. 426, col. 1.] 


Second appeal from the order of the 


' Collector (as -Commissioner) of ‘Jaunpur, 


dated the 5th June 1914, reversing that of 
the Assistant Collector, Jaunpur, in a case © 
of determination of tenure. 


“ ORDER.—Two points are urged. The 
first is that by reason of the Commissioner’s 
judgment dated 6th May 1908 it is res judicata 
that the land in suit is held in fixed rate 
tenancy. On this point [ think the views 
taken by the lower Courts and by my 
predecessor in his order -on revision of the 
28rd January 1914 are correct. The 
appellants have not produced the record in 
the enhancement suit to show what pre- 
cisely were the issues and in the absence of 
this record I am not prepared to differ from 
the view taken by my predecessor. 

The nert point raised is that the appel- 
lants held the land in suit either as tenants 
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at fixed rates or as non-occupancy tenants 
under a special agreement with all the 
privileges cf tenants at fixed rates. Had the 
sulehnama as interpreted by the kabuliat defi- 
nitely stated that oneof the privileges which the 
zemindar would recognise was that of succes- 
sion as to a fixed rate tenancy, the appellants 
might, I think, possibly have had a good case, 
though the decision of the High Court in 
Bachchi v. Bachchi (1) is against this view. 
1 have, however, examined the kabuliat by 
which the sulehnama should be interpreted. 
The result is that in the enhancement suit 
‘in which tke vompromise was filed, the 
rent was enhanced and the zemendar agreed 
that he would allow the tenant, Nasib Singh, 
to hold the land on the following condi- 
tions:—~ 


(4) that the tenants would from that day 
remain in possession like (misl) 
fixed rate tenants, in the future 
there would be no enhancement 
of rent on them or on their heirs; 

(ii) that on certain conditions they would 
have a right of transfer among 
themselves but not, to outsiders; 

(iii) that on certain conditions they 
would have rights of mortgage; 

(iv) that they would have rights of 
sale on certain conditions, subject 
to the zemindar’s right of pre-emp- 
tion. oa 


I think the words, ‘misl kashtkaran shara 
munyin must be interpreted by the rest of 
the kabulzat, and that the only privileges 
which the zemindar conferred were those 
which I have stated. There is no speeific 
mention then of any particular right of 
succession, and I cannot hold that the 
tenancy which was created was other than 
a non-oeccupancy tenancy with special 
conditions which are those I have mentioned. 
I do not think that the other privileges of 
a fixed-rate tenant which were not specifi- 
cally mentioned were ‘conferred. When 
Nasib Singh died, his widow succeeded, and 
on her death the succession was governed 
by section 22 of the present Tenancy Act, 
which governs the succession to all non- 
occupancy tenants other than to thekadars. 
As the present appellants had not shared 


" (1) 3A. LJ. 613; A. W. N. (1906) 219; 28 A. 747, 
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in the cultivation of the holding in Nasib 
Singh’s life-time, they cannot succeed as 
heirs and have been rightly declared to be 
non-oceupancy tenants. My predecessor in 
his order on revision expréssed the view 
that the word ‘thekadar’ in that section was 
intended to apply not only to a lessee of 
proprietary rights but also to any person 
who held the tenure created by the act of 
the zemindar. The appellants have endea- 
youred to support this view, but their 
argument is simply this that the definition 
of a thekadar given in section 4, clause 6, of 
the Act is not exhaustive and I am not 
inclined to agree with the contention. 

The appeal is dismissed with costs. 

Appeal dismissed, 


BOMBAY HIGH COURT. 

Second Civit Appear No, 443 or 1914. 
September 16, 1915. 
Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Shah. 

JAVER JIJIBHAI—PLAINTIFE— 
APPELLANT 
versus 
HARIBHAI HANSJI— Derenpant— 


Resronpent. 
Bhagdari Act (Bom. Act V of 1862), s. 3—‘‘Aliena- 
tion”, interpretation 0f— Transfer by testamentary devise. 
The term “alienation”, as used in section 3 of the 
Bhagdari Act, is not limited to transactions inter vivos 
but oo transfers by testamentary devise. [p, 427, 
col. 1. 


Second appeal against the decision of the 
First Class Subordinate Judge, Broach, in 
Appeal No. 71 of 19:2, confirming the decree 
passed by the Joint Subordinate Jndge at 
Broach, in Civil Suit No. 173 of 1911. 

Mr. G. N. Thakor, for the Appellant. 

Mr. T, R. Desai, for the Respondent. 

JUDGMENT. 

Scott, C. J.—The only point which has 
been seriously argued in this case is whether 
the lower Courts have erred in holding 
that the dispositions in the Will amounted 
to an alienation contravening the provisions 
of the Bhagdari Act. The word ‘alienation’ 
ordinarily means an act in the law by 
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which: property passes from ‘one to another. 
Tt can pass from one to another either by 
transfer inter ~vivos or by testamentary 
devise, and the words of the Bhagdari Act 
do not expressly limit alienations to transac- 
tions inter vivos, and toso limit them would 
be ‘to a large extent to defeat what is well 
known to be the object of the Bhagdari 
Act. We, therefore, affirm the decree and 
dismiss the appeal with costs. 7 
Appeal dismissed. 


`e 


COURT OF THE BOARD OF REVENUE; 
UNITED PROVINCES. 
Revenos Petition No, 18 or 1912-14 oF 
FARRUKAABAD DISTRICT. 
August 26, 1914. 
‘ Present:—Mr.-Baillie, S. M., Mr. Holms, Offg. 
~ J. M., and Mr. Tweedy, Offg. J. M. 
MACHLEY AND OTHERS—DEFENDANTS— 
APPELLANTS 
versus 
; B. BHARAT INDU—Puaintirr-— 


RESPONDENT. 

Agra “Tenancy Act (II of 1901) s. 58—Ejectment— 
Suit brought in twelfth year, maintainability of., 

A suit for ejectment brought in the twelfth year 
of occupation must succeed even where the- tenant 
is entitled to hold throughout the twelfth year owing 
to its being the last year of a period or because he 
cannot, as ‘of au ‘ordinary right of ocoupancy tenant, 
be ejected till the expiry of ‘the year. 


Second appeal from the order of the Com- 
missioner, Allahabad Division, dated the 23rd 
April 1ly14, reversing that of the Assist- 
ant Collector, Farrukhabad, in a case of 
ejectment. a or 
; _ JUDGMENT. 

Houms, Orre. J. M.—( August 6th, 1914.) — 
The appellant urges that, as his rent 
has been enhanced by agreement under 
section 47, he is entitled to hold the land: 
at the auhanced rent for five years, i.e. 
up to the end of 1321 Fasly. Ordinarily, 
the’ Commissioner’s view is undoubtedly 
right that a tenant, even though he may’ 
be entitled to retain the land up to the: 
end -of the year in which he is sued, can 
be sued during the twelfth year of 
occupation for ejectment from the following 
year. This ig in accordance with Deoki Nandan , 
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his. 
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v. Salig’ Ram (1). Tbe appellant relies, 
however, on Raghunath v. Lala Kishori 
Saran (2) and contends that, when section 47 
applies, there is a special case. In that 
Selected Decision there is a passage which 
gives some support to his contention. In 
that Selected Decision it was said that, if 
the effect of section 47 (6) was to har 
ejectment during the, period of five years, 


“the result would be that a tenant of 


seven years’ standing whose rent has been 
enhanced by agreement, being protected 
from ejectment fora period of five years, 
will become an occupancy tenant on the 
expiry of that term as the period of five 
years could not be excluded under the 
Act”. Thecase, however, does not seem to 
have been considered in which the suit for 
ejectment was filed in the last of the 
five years to take effect at the expiry of 
the five years, and, though the sentence 
is rather loosely worded, I doubt if it 
makes any exception to the general rule. 
Before final orders are passed the case will 
go to the Senior Member and I would be 
much obliged if he would let me know if 
he agrees with this opinion. ` 

Tweepy, J. M.—( August 10th, 1914.)—I 
agree with the opinion of Mr. Holms. I think 
the Selected Decision referred to is loosely 
worded. If they had said that the effect 
would be that a tenant of eight years’ 
holding who had had his rent enhanced 
would automatically acquire the right of 
occupancy, it would have been correct. 
But we have always held that an ejectmert 
suit filed in the 12th year is fatal even 
though the tenant is not actually ejected 
until the 12 years are over. 

. Barttte, S. M.—I agree. It is accepted 
lee that a suit brought in the twelfth 
year of occupation must succeed and this 
principle applies whether the tenant is 
entitled to hold throughout the twelfth 
year owing to its being the last year of 
a period or because he cannot, as of an 
ordinary right of occupancy tenant, be 
ejected till the expiry of the year. 

The appeal is dismissed with costs on 
appellant. 

Appeal dismissed. 


(1) Selected Decision File No. 1102 of 1891, 
(2). Selected Decision No. 1 of 1906, 
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BOMBAY HIGH COURT. 
Frrst-Civin Appear No. 21 oF 1913. 
August 81, 1915. 
Present:—Mr. Justice Batchelor and 
Mr. Justice Hayward. 
MANILAL GANGADAS DESAI 
AND OTHERS—— DEFENDANTS—-APPELLANTS 
versus 


Tae SECRETARY or STATE ror INDIA . 


AND ANOTHER—PLAINTIFFS RESPONDENTS, 

Bombay District M unicipalities Act (Bom. Act IIT of 
1901), s. 42—“MMisapplication”, meaning of —Embezzle- 
ment by~Municipal secretary and accounts clerk- 
Councillors, whether liable. 

Where the Secretary of State for India in Council 
sued to recover three sums alleged to have been 
by the defendant No. 1, the 
secretary, and the defendant No. 2, the accounts 
clerk, through the gross negligence of ‘the defendants 
Nos. 3 to 12, the Councillors on the Managing Oom- 
mittee of a certain Municipality: 


Held, (1) that section 42 of the Bombay District. 


Municipalities Act was applicable to the case and that 


the Councillors were liable, although the misapplica- - 


tion had been made by some one else; [p. 480, col. 1; 
p. 482, cols. | & 2.] 

(2) that the suit was governed by Article 149 of 
the Limitation Act and having been brought within 
60 years of the embezzlement was not time-barred. 
[p. 439, col. 1.) 

Per- Batchelor, J. ~The context in which the word 
‘misapplication occurs’ in section 42 of the Bombay 
District Municipalities Act of 1901, indicates that 
the word is employed yather in the broad and popular 
sense than in the narrow or etymological sense. 
There is no requirement that the misapplication 
must be by the Councillors themselves or by any 
specified persons whatsoever, and the use of the 
passive word ‘happened’ seems to suggest also that 
the scope of the section extends toa misappropria. 
tion of the Municipal funds by a Municipal employee, 
provided only that the misappropriation was 
facilitated by the Councillors’ gross neglect of their 
duties. [p: 429, ccl. 2; p. 480, col. 1.) 

Per Hayward, J.—Any diversion of funds, however 
caused, from their proper purposes would be covered by 
the wide term ‘misapplication’, and it is in that wide 
sense that the term has been introduced into section 
42 of the Act. It has purposely not been restricted 
to a misapplication to which a Councillor shall have 
been a party,’ but has been applied expressly to a 
‘misapplication, which shall have happened through, 
or been facilitated by, a gross-neglect of his duty as a 
Councillor, that isto say, which has happened by 
any other agency through the gross neglect of a 
Councillor. [p. 483, col. 1.) - 


First appeal from the decision of the Dis- 
trict Judge of Ahmedabad, in Civil Suit 
No. 44 of 1910. 

Messrs. G. N. Thakor and T. R. Desar, for 
the Appellants. 

Mr. Bahadurji, Advocate-General (with 
him Mr. S. S. Patkar, 


for Respondent No. Į, 


INDIAN CASES. 


Government Pleader),. 


[1916 © 


Mr. Divatta, for Respondent 


No. 2. 


He: Va 


JUDGMENT. 


BATCHELOR, J.—This was a suit filed by 
the Secretary of State for India in Council 
against twelve defendants. The Ist defend- 
ant was the Secretary and the 2nd defend- 
ant was the Accounts Clerk of the Kaira 
Municipality. The other defendants were 
Councillors of that Municipality. - The relief 
claimed was the recovery from the defendants 
of certain sums of money said to have been 
embezzled from the Municipality by the de- 
fendants Nos. 1 and 2. 

The learned District Judge of Ahmedabad 
gave the plaintiff a decree against the 
defendant-Councillors, but upon a technical 
ground refused to grant a decree against 
the Secretary and the Accounts’ Clerk, 
though he’ held them guilty of the em- 
bezzlements imputed to them. The present | 
appeal is brought by the Municipal Council- 
lors. | 


The first point taken by the learned 
Pleader . for the appellants -was by way of 
demurrer to the suit, it being contended 
that the plaintiff was not entitled to sue 
even onthe factsas stated in the plaint. 
Now, the plaintiff’s title to sue was by 


- 


him based upon section 42 of the Bombay. ` 


District Municipalities Act of.1901, and the ` 
question between the parties on this point 
is solely, whether section 42 of-the Act is 
applicable on the state of facts alleged in 
the plaint. ‘That state of facts is that. 
three sums of money belonging to the 
Municipal fund were embezzled ‘by the lst 
and 2nd defendants, paid servants of the 
Municipality; and that these embezzlements 
were facilitated by the appellant Councillors’ 
gross negligence of. their duties as such 
Couneillors. Jt is argued for the appellants 
that even upon those facts section 42 is not 


applicable to the suit, irasmuch asthe em- > 


bezzlements by paid servants of the Muni- 
cipality would not amount to misapplication 
of the Municipal funds within the meaning 
of the section. I was at first impressed- 
by this argument, but on further considera- 
tion it seems to me that it ought not to 
prevail. 


Mr. Thakor was able to make a plausible ' 


case for his contention by fastening upon 


+ 
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the word ‘misapplication’? apart from its 
context, and by insisting that the strict 
etymological meaning should be ascribed to 
the word. „In my opinion, 
true meaning of the section is not to be 
arrived af in this way, but .by a due con- 
sideration of its ‘provisions as a whole. 


Now, the first paragraph of the section - 


with which alone ‘we are concerned runs as 
follows: 

“Every Councillor shan be personally liable 
for the misapplication of any fund to which 
he shall have been a party, or which shall 
have happened through, or been facilitated 
by, a gross neglect of his duty as a Council- 
lor, and may, be sued for recovery of the 
moneys so misapplied as if such moneys had 
been the property of Government.” 


Now Mr. Thakor’s argument is that the 
mischief struck at by the section- cannot 


extend beyond -the case where the fund: 
of the Municipality has been applied by the 


‘Councillors, or some of them, for purposes 
not ‘authorized by section 52 and the 
following sections of the Act. It is said 
that misapplication must mean only a 
wrongful or unlawful application, and 
that ‘the word, therefore, looks only to 
the object to which the funds of the 
Municipality are devoted. .Reference was 
made to ‘the casé of Reg. y. Mayor of 
Norwich (1). But if we turn to the words 
of the section, the first thing to` be no- 
ticed is, that there is no condition as to 
the .person or persons 
misapplication . contemplated 
been made, and it seems to me that 
this omission was deliberate. It “cannot, 
- therefore, be said that the operation of 
the section is restricted to misapplications 
made. by any Councillor or Councillors. 
So long as any misapplication has been 
made, by ` whomsoever it may have been 
made, the section comes into play. To 
ascertain the precise scope of thé 


must have 


me material to refer to the provisions of 


section 50. sub-section 2, and section 51 ot 


the Act, which make it meat that the posi- 
tion of | the Councillors in regard to the 
Municipal fund 


and their liabilities, therefore, 


= (1) 30 wW, R.-752, 
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however, the . 


. duties as trustees, and upon this 


by whom the’. 


-the money, as it 


word ' 
misapplication’ as here used, it seems to’ 


is in law that of trustees;: 
must be 


' Seems = me to suggest 
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determined upon this footing. As trust- 
ees there can be no doubt that they 
would be bound to exercise over the 
trust property the same degree of caution 
and care aS a man of ordinary prudence 
would exercise in the case of his own 
property. And though the Indian Trusts 
Act. would not perhaps strictly apply, yet 
there is no reason to doubt that the 
principle embodied in section 15 of that 
Act would govern the position of the 
present appellants. As trustees, therefore, 
it seems to me that they wonld be liable 
for any loss of the trust fund which was 
facilitated by the gross neglect of their 
footing 
their liability would be the same whether 
the loss was caused by an act free from 
moral turpitude or by a crime. That 
being so, the first words of section 42 
down to the words ‘asa Councillor’ should, 


. I think, be read as enacting merely the 


ordinary provisions of the law. ‘The 
addition of the words entitling the Govern- 
ment to sue may well be explained by 
reference to the notorious apathy of Indian 
mofussil rate payers to move in cases where 
public moneys have been misappropriated 


‘or embezzled. 


Now in the case before us on the 
facts stated in the plaint the Secretary 
and the Aceounts Clerk had control of these 
Municipal funds in order that they should 
hold them ina particular way, that is, 
I think, in order that they should apply 
them in a particular way. By embezzling 
seems to me, they 
misapplied it, because they used it for 
purposes other than those for which it 
was entrusted to them. There was a diver- 
sion of the Municipal funds to an unlaw- 


-. ful purpose, and that, I think, was enough 


to constitute a misapplication of the funds 
within the meaning of the section. I think 
that the context in which the word 
‘misapplication’ occurs Indicates that the 
word is employed rather in the broad and 
popular sense than in the narrow or 
etymological sense. As I have said, there 
is no requirement that the misapplication 
must be by the Councillors themselves 
or by any specified persons whatsoever, 
and -the use of the passive word ‘happened’ 
also that . the 


4 
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scope of the section extends to a misappro- 
priation of the Municipal funds by a Muni- 
cipal employee, provided only that the mis- 

appropriation was facilitated by the Council- 
lors’ gross neglect of their duties. And the 
same conclusion is suggested by the addition 
of the words extending the liability of the 
Councillors to cases where they have not 
been parties to the misapplication but have 
merely facilitated it by gross neglect of their 
duties. 

I think there is force too in the learned 
District Judge’s argument that one object 
of the section seems to have been to bring 
home tothe consciences of the Municipal 
Councillors that their position entails duties 
as well as dignities. 


On these grounds, I am of opinion that 
the suit on, the facts alleged was properly 
brought by the plaintiff and that this first 
point taken for the appellants fails. That 
being so, it becomes unnecessary to consider 
certain subsidiary’ arguments which might 
arise as to the applicability of section 179 of 
the Act if the appellants’ contention under 
section 42 had been upheld. 

I pass, therefore, to what Mr. Thakor 
said in regard tothe merits. And here I 
propose to be designedly short, because 
with great respect to the somewhat pro- 


tracted argument which we have listened to,- 


it seems to me that the appellants’ case can, 
without injustice, be treated in a very sum- 
mary manner. 

Mr. Thakor urged that the suit was barred 
by limitation, because it fell under Article 
36 of the Indian Limitation act. .My answer 
to thatis that.the suit does not fall under that 
Article, but being, not only in name but in 
substance, a suit by the Secretary of State 
for India, it falls under Article 149. Then 
it was said that, since the embezzlement 
occurred in the period between December 
1963 and February 1904, the cause of action 
accruing to the Municipality became extinct 
when the Municipality was suspended or 
superseded in 1909 and, therefore, there 
was no cause of action which the Secretary of 
State could inherit as the successor-in-title 
of the Municipality. It appears to me, 
however, that the answer to this argument 
is supplied by section 42 of the Bombay 
District Municipalities Act. If Iam right 
in thinking that the suit properly fell under 
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that section, then if is not exposed to any 
bar of limitation. For as soon ‘as these 
defalcations were committed in 1908- 94, 
the then Councillors became under the section 
liable to be sued at the hands of the. 
Secretary of State within a period of sixty 
years. - 

As Mr. Thakor in the course of his 
argument gave little or no attention to the 
consideration of what are the substantial 
merits or demerits of the appeal, I think 
it necessary to say that paragraph 7 of 
the plaint recites the various instances of 
gross misconduct which were imputed to 
the Councillor appellants, and that we heard 
nothing from Mr. Thakor whieh would. 
enable us to say that these acts or 
omissions constituting grave ‘misconduct 
were not committed by the Councillors. 


The next point taken, however, was that. 
even thoúgh these acts and omissions of 
grave misconduct were properly imputable 
to the Councillors, yet they were entitled 
to be absolved of the consequences inasmuch 
as the rules made by the Municipality under 
the old Act'and imposing certain duties upon 
these Councillors were ultra vires of the 
authority making them. It was not contended 
that the rules were ultra vires when referred' 
to the old Act, that is to say, to section 
32 of the Act of 1884. Butit was con- 
tended that the rules were beyond the 
powers which are conferred by the present 
Act of 1901. That argument, however, 
seems to me to receive a sufficient answer 
in section 2 of the present Act, which 
expressly saves rules made under the pre- 
ceding enactment. As to section 46 of the 
present Act to which Mr, Thakor made appeal, 
that-section clearly cannot now be invoked, 
because the conditions of .its operation do 
not exist. Those conditions do not exist, 
because admittedly this Kaira Municipality 
has not made oraltered or rescinded any rules 
under the Act of 1901. The rules made 
under the Act of 1884 are, as I have said, 
saved by section 2 of the Act of 1901. And 
Mr. Thakor’s complaint that those rules 
cast too heavy a burden onthe Managing 
Committee receives no countenance from 
the Act of 1901, of which section 27 practically 
devolves upon the Managing Committee the 
exercise of all the powers uf the Municipality. 
Then it was urged that the rules them- 
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selves were unworkable or were obsolete. 
But it became clear, after very slight dis- 
cussion, that the only meaning in these 
points was that no serious attempt had ever 
been made to carry those rules into practice. 
Then Mr. Thakor laboured to show that 
admitting the embezzlements, it could not 
be said that they were caused by his 
clients’ gross negligence. But the Act does 
not require that the misapplication shall 
have been caused by the gross negligence 
of the Councillors. It requires only that 
the gross negligence of the Councillors shall 
have facilitated the misapplication, and to 
my mind it is unarguable that thatis not 
the case here. For the evidence shows that 
there was in this mofuss’l Municipality:an 
entire absence of any sort of real supervision 
or control, ‘so that in fact it was left to 
the unchecked Secretary and clerks to 
deal with the funds as they chose. The 
way they chose to deal with them was the 
way of fraud and embezzlement, and it 
seems to me certain that these frauds were 
rendered easy, that is to say, facilitated by 
the absence of check or supervision which 
these municipal servants enjoyed. This con- 
clusion, I think, is not disturbed by the 
circamstance thatother causesalso contributed, 
as for instance, the absence of anditors and 
the slackness and inaction of the 
president. I think it fair to say in justice 
to these Councillors, though in law it is 
neither excuse nor palliation, that probably 
they were no more inactive than the majority 
of mofussıl Councillors usually are; so that 
I do not, for one moment, wish to impute 


to them any special or extraordinary remiss- ` 


ness in the execution of their duties. What 
I do find proved is that, like very many 
gentlemen in the mofussil, placed in similar 
positions, they failed to realize the character 
of the duties which were in law imposed upon 
them, They are certainly free from any sort 
of fraud or moral turpitude, and their case 
is unfortunate in this way, that they who were 
probably no more guilty than many others 
have had the misfortune to have their 
obligations brought home to them so roughly. 
However that may be, the liability is 


imposed by the Statute and must, in a 
suitable case such as this, be enforced. 
The only other point taken by Mr, Thakor 


was a faint attempt to dispute that the 
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third sum mentioned in the plaint, viz. 
Rs. 425, was in fact embezzled. No 
attempt either was, or could be, made to 
suggest that the other two sums, viz., the 
Rs. 200 and Rs. 81-13-0, were not 
embezzled. The misappropriation of these 


two sums was proved mainly by the 
evidence of the witness Yasin, and it is 
upon Yasin’s evidence also that the 


alleged embezzlement of the Rs. 425 mainly 
depends. Yasin, who must admittedly be 
believed in regard to the other two items, 
may, 1 think, be safely believed in regard 
also to the third item. And this ig 
especially the case seeing that he was 
believed by the learned Judge who heard 
and saw him. I may add that no attempt 
was made by the defence to displace the 
evidence of Yasin by calling evidence to 
prove that the enormous mass of kankar 
to which these payments in the books 
were ascribed was ever in fact commanded 
or received by the Municipality. 

On behalf of the heirs of appellant 
No. 7, who was the 10th defendant in the 
Court below, Mr. T. R. Desai has taken 
the point that, since the 10th defendant 
died after the decree of the lower Court, 
that circumstance should alter the character 
of our judgment affirming the lower Court's 
decree. The learned Pleader, however, has 
not been able to satisfy us that any such 
consequence should ensue, and the case of 
Paramen Chetty v. Sundararaja Naick (2) is 
against his contention. It appears to me 
that the only point which we have to 
consider in this connection is whether the 
decree made against the 10th defendant 
should be affirmed. We are of opinion 
that it should be affirmed, and what the 
consequences of that affirmation will be to 
the heirs of the 10th defendant is a matter 
which is not for decision by us now, but 
may be left for decision later. 


I have now noticed all the points which 
have been urged in this appeal, and, in 
my opiniou, for the reasons stated the 
appeal fails and should be dismissed with 
costs. 

The cross-objections are also dismissed 
with costs, 

The’ other connected appeals, Nos. 19, 


(2) 26 M, 499. 
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20 and 22 of 1913, are also dismissed with 
costs for the same reasons, and the cross- 
objections in them are similarly dismissed 
with costs. 

HAYWARD, J.—The Secretary of State sued 
to recover three sums alleged to have 
been misappropriated in the years 1903- 
1904 by the defendant No. 1, the Secretary, 
and the defendant No 2, the Accounts 
Clerk, through the gross negligence of 
defendants Nos. 3 to 12, the Councillors 
on the Managing Committee of the Kaira 
Municipality. 

The District Judge held that the suit, 
though rightly framed against the defend- 
ants Nos. 1 and 2 during the supersession 
of the Municipality, could not be continued 
against them in that form after the re- 
establishment of the Municipality. He held, 
however, that the suit could and ought 
to be decreed against the defendants 
Nos. 3 to 12 by reason of the provisions of 
section 42 of the Bombay District 
Municipalities Act of 1901. 


This first appeal has been brought by 
defendants Nos. 3 to 7 and 9 to 12. It 
has uot been disputed on their behalf 
that the first two items of Rs. 200 and 
Rs. 81 were, as a matter of fact, 
misappropriated respectively at the end of 
1903 and the beginning of 19C4, but it 
has been urged that the misappropriation 
of the third item of Rs. 425 has not been 
duly established. That item is entered in 
the accounts as having been paid for 
kankar required for road mending and was 
supported by a receipt alleged to have 
been signed by a contractor named Yasin. 
There was no evidence of delivery of the 
kankar and the contractor denied payment 
of the money to him and his signature 
on the receipt. The denials of the contractor 
were believed. No good reason has been 
given, in my opinion, for coming to a 
different conclusion from that arrived at by 
the learned District Judge. 

It has been argued, however, that the 
misappropriation of the three items was not 
facilitated, as alleged, by the admitted non- 
observance of the rules which required 
the defendant Councillors, among. other 
things, periodically to count the cash, 
examine the accounts and control the 
amount of the cash kept in hand by the 
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Secretary and to satisfy themselves that 
proper security was given by the Secretary. 
It appears to me that prima facie the 
neglect of such duties would necessarily 
facilitate misappropriation by the Secretary 
and that the persistent neglect of such 
duties, specifically prescribed, could not be 
held to be other than gross neglect of 
duties within the meaning of section 42 
of the Act. It is no answer whatever to 
say that other checks upon the dealings 
of the Secretary were neglected by otber 
persons, such as the appointment of proper 
auditors by the general body and genaral 
control by the president of the Municipality. 

It has, further, been argued that the 
rules did not admit of observance as they 
were in themselves unworkable, obsolete 
and ultra vires. It may be conceded that the 
rules were badly drafted, bnt they were cer-, 
tainly not, in my opinion, unworkable by 
any body of men who were bona fide bent on 
working them. Nor could they be said to 
have been obsolete For they were on rare. 
occasions observed, as pointed ont by the 
Jearned District Judge. Nor, in my opinion, 
can they. be held to have been ultra vires. 
The duties imposed by them were admittedly 
duties which could be delegated under sec- 
tion 27, sub-section 10, of the old Act of 
1884, and it seems to me that the delegation 
was, a8 a matter of fact, effected by the 
mere passing of the rules, whether or no it ` 
could be argued that the rules were not 
rules regulating delegation within the mean- 
ing of section 32, clause (a), of the old Act 
of 1884. Ifthe rules were valid rules uns 
der the old Act, they were saved from re- 
peal.by section 2, clause 1 (b), of the new Act 
of 1901. They would not appear to be in- 
consistent with any provisions of the new 
Act, for even wider duties than those dele- 
gated have been declared vested in the 
Managing Committee by section 27 of the 
new Act, they have not been abrogated by 
new rales framed under section 46 of the 
new Act. 


It has also been, argued that the claim was 
time-barred. It was urged that the misap- 
propriation occurred in 1903-1904, and the 
amount could not be recovered by suit filed 
in 1910, beyond the period prescribed by 
Article 36 of the Schedule to the Indian Li- 
mitation Act. Now it might have been open 
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to argument that the suit was barred under 
that Article, had the suit been one by the 
Municipality. But this suit was not brought 
by the Municipality. Nor was it brought on 
- behalf of the Municipality. Tt was brought 
by the Government under -a special right 
vested in the Government by section 42 of 
the Bombay District Municipalities Act of 
1901. It appears to me, therefore, that the 
. suit was clearly within time under the pro- 
visions of Article 149 of the Schedule to the 
Limttation Act. 

Bat the main contention in this appeal has 
been, whether the misappropriation by de- 
fendants Nos. 1 and 2 could be held to be 
misapplication’ within the meaning of section 
42 of the Bombay District Municipalities Act 
of 1901. It has been argued that misappro- 
priation could not ‘be called ‘misapplication’ 
in ordinary language and that the word ‘mis- 
application’ as introduced into the section 
contemplated only misapplication of funds by 
: official acts of Councillors to public objects 
not permitted by sections 54 to 56 of the Act. 
Now it seems to nie that if a man; entrusted 
with ‘moneys for a particular purpose, applies 
or converts those moneys to his own use 
either by depositing them in his own cash 
box or by spending them on himself, he 
could correetly be said, in ordinary language, 
either to have misappropriated or misapplied 
those moneys. The result of his misappro- 
priation was the ‘misapplication’ of those 
funds., Any diversion of fnnds, however, 
caused from their proper purposes would be 
covered by the wide term ‘misapplication’ 
and it is in that wide sense that the term has, 
in my opinion, been introduced into section 
42 of the Act. It has purposely not been res- 
tricted to a ‘misapplication to which a Coun- 
cillor shall have been a party’, bat has been 
applied expressly toa ‘misapplication which 
Shall have happened through, or been facili- 
tated by, a gross neglect of duty’ by a ‘Coun- 
cillor’; that is to say, which has happened 
by any other agency through the gross neg- 
lect of a Councillor. it would appear, there- 
fore, to have been introduced in its ordinary 
wide sense upon a consideration alone of the 
construction of the section. This conclusion 
18, in my opinion, confirmed by a considera- 
tion of the ‘objects aimed at by the section. 
It will be observed that the Councillors 
constituting the Municipality under sections 
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deration in execution, 
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9 and 10 have been declared trustees for the 
application of the property cf the Municipalt- 
ty for the purposes of the Act by sections 50 
to 52. Those purpnses would appear to be 
public purposes, obligatory or discretionary, 
and have been specified in sections 54 to 56 
of the Act. The Conneillors have thus been 
placed in the position of public trustees, and 
would, therefore, be liable under the ordinary 
law for any misapplication, whether by ` 
their own acts or by any other agency 
through their neglect of the property of the 
Municipality. Reference for this proposition 


_may be had to Lewin on Trusts (12th Edition, 


Chapter XIV, section 2, page 327). The 
Councillors have been reminded « of that 
liability by the section under discussion and 
the only modification possibly intended 
would appear to be in-the specification of 
the neglect contemplated as gross neglect. 
That modification even if intended would not, 

however, affect the present case as the neg- 
lect here admitted would clearly be gross 
neglect even according to those authorities 
who recognise such a classification of neglect. 
But it would appear in any case to have been 
desirable to provide for the enforcement of 
that liability. No doubt tax-payers would be 
entitled to enforce it as indicated in the case 
of Vaman Tatyojt,v, Municipality of Sholapur 
It would, however, be unlikely that 
sufficiently well-to-do and public-spirited tax- 

payers would be found outside the ranks of 
the Councillors to undertake this unpleasant 
duty in small mnfussil Municipalities, and 
it might be doubted whether any alternative. 
and effective remedy would be found in the 


_provisions of sections 92-and 93 of the Civil 


Procedure Code. Hence it would appear 
that it was considered desirable to confer 
the necessary powers by this particular sec- 
tion 42 of the Act of 1901 on the Govern- 
ment, 

It was lastly urged that as the defendant 
No. 10 died after decree, it would be neces- 
sary to determine here the Hability of his 
heirs. It appears to me that the only ques- 
tion to. be determined here is whether de- 
feridant No. 10 was rightly made Hable by 
the decree. The position of his heirs under 
that liability would be a matter for consi- 
It is not, in my opi- 


(2) 22 R. GIG. 
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nion, a matter for decision on appeal from the 
decree. This would appear to be the view 
taken in the case of Paramen Chetty v. Sunda- 
varaja Naick (2). 

It is not necessary, in view of my conclu- 
sion on -the foregoing points, to consider 
the argument addressed to us upon the ap- 
plication of section 179 of the Bombay Dis- 
trict Municipalities Act of 1901 and the 
question of the substitution of the Munici- 
pality under Order XXII, rule 10, as a 
party in place of the Government. 

The learned District Judge’s decree ought, 
therefore, in my opinion, to he confirmed 
and this appeal to be dismissed , with costs. 

Appeal dismissed. 





CALCUTTA HIGH COURT. 
Lerrrrs Patent APPEAL No. 51 or 1911. 
March 30, 1915. 
` Present:—Sir Lawrence Jenkins, Krt., Chief 
Justice, and Mr. Justice Woodroffe. 
CHANDI PROSANNA SEN AND oTHERS— 
DeFENDANTS-—APPELLANTS 
VETSUS 
GOUR CHANDRA DE AND ANOIHER— 
PLAINTIFF AND OTHERS——DEFENDANTS— 
RESPONDENTS, 

Non-transferable occupancy holding—Mortgage—Pur- 
chase of same by, landlord in execution—Suit to 
enforce mortgage— Question of transferability, if arises. 

The defendant No. 2 mortgaged his untransferable 
holding without the consent of his landlords to the 
plaintiff. Before the mortgage the defendants Nos. 3 
to 12, who were co-sharer landlords, had sued for 
their share of the rent and had obtained a decree. 
In execution of that decree they purchased the land 
themselves. In a suit by the plaintiff to enforce his 
mortgage: 

Held, that no question of transferability arose iu 
the case. [p. 436, col, 1.] 

Appeal under section 15 of the Letters 
Patent against the decree of Mr. Justice Coxe, 
dated the 20th of February 1911, in Appeal 
from Appellate Decree No. 381 of 1909, pre- 
ferred against the decree of the Subordi- 
nate Judge of Noakhali, dated the 27th of 
November 1908, modifying that of the Munsif, 
3rd Court, at Sadharam, dated the 24th of 
March 1908. 

FACTS appear from the following 
judgment of the lower Appellate Court. 

“This is a suit on a mortgage bond. The 
defendants Nos. 3 to 12 are co-sharer land- 
lords. They have been made parties as they 
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purchased a part of the mortgaged property 
in execution of their decree for rent. The 
defendants objected to the suit, stating that 
the property No. 1 is not transferable by 
custom or usage. The lower Court has 
found thatthe property is not transferable 
by custom or usageand has dismissed the 
suit as against the defendants Nos. 3 to 12. 
The plaintiff has appealed. The only 
ground pressed in appeal is that the question 
does not arise since the defendants Nos. 3 
to 12 claim the property by virtue of 
their purchase and they are in no better 
position than the mortgagor. The authorities 
bearing on the point are reported as Krishna 
Lal Saha v. Bhatrab Chandra Rahat (1) and 
Achanulla Sarkar v. Salemonnessa Bibi (2), 
Bibi Asmatunnessa Khatun v. Harendra Lal (8), 
Hari Das Bairagi v, Udoy Chandra Das (4), 
Srimatt Bibjan Bibi v. Kishor7mohun Bando- 
padhya (5) and Ayenuddin Nasya y. Srish 
Ohandra Banerji (6). The case reported as 
Krishna Lal Saha v. Bhatrab Chandra Rahat 
(1) is distinguishable from the present, 
since in that case the defendant claimed 
nor only by virtue of his purchase but also 
upon a settlement by the landlord. The 
decision in that case was evidently based 
on the right which the subsequent purchaser 
got by virtue of his settlement from the 
landlord. The word “landlord” in that 
decision means the sole landlord. In this 
view the decision is not against the other 
authorities on the point. The decision 
repcrted in Bibi Asmatunnessa Khatunv. 
Harendra. Lal (8) was also based on the 
fact that all the landlords were the subse- 
quent purchasers, and so that decision is not 
on all fours with the present case in which 
some ‘of the landlords purchased the 
property subsequently. The case directly 
in point is that reported as Ayenuddin Nasya 
v. Srish Chandra Banerji (6). This case was 
discussed in the case reported as Bib: Asmat- 
unnessa Khatun v. Harendra Lal (8). In that 
discussion there is one passage which may be 
construed as supporting the defendants’ case. 


o 9 C. W.N cexlviii, 

(2) 9 0. W. N., xxiv. 

us 8 C. L. J. 29; 12 0. W. N. 721; 85 O. 904, 
(4) 8C.L. J. 261; 12 C. W. N. 1086, 

(16) HLC. W.N. elix. 

(6) 11 C. W. N. 76 
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Thepassagestańds thus: “Noneof the landlords 
were parties to the suit” —suit referred to 
as Ayenuddin Nasya v. Srisn Chandra Banerji 
(6). I do not think that by these words 
their Lordships meant to say that if any of 
the landlords had been party to the snit, 
the question could have been raised, for 
in that case it would be opposed to the case 
reported as Ayenuddin Nasya y. Srisk Chandra 
Banerji (6). Even if it be supposed that 
their Lordships had that intention, I think 
they meant that the co-sharer landlord 
must be a party in his character as a land- 
lord in order to entitle him to raise the 
plea of non-transferability ‘and in this view 
it would not be opposed to the decision 
reported as Ayenyvddin Nasya v. Srish Chandra 


Banerji (6). The decision reported as Srimati 


Bibyan Bibi v. Kishorimohun Bandopadhya (5) 
is distinguishable from the prior one by the 
fact that the purchaser in that suit purchased 
with the consent ofall the landlords. The 
point of distinction has been clearly stated to 
be so in the body of the judgment. The only 
distinction between the present case and 
the case reported as Ayenuddin Nasya v. Srish 
Chandra Banerji (6) is that inthis case the 
co-sharer landlords, who are purchasers, are 
parties to the snit but in the other case 
the defendant derived his right from the 
purchasers. This difference is in my opinion 
not material, if the co-sharer landlords, as 
purchasers, would have been entitled to 
raise the question. It must be stated here 
that in that case the co-sharer landlords 
are not parties as landlords but are parties 
as purchasers of the interest of the mort- 
gagor. Had the co-sharer landlords dis- 
claimed any right by their purchase they 
would not have been necessary parties to 
the suit. The accident that the subsequent 
purchasers of the equity of redemption are 
co-sharer landlords does not entitle them 
to any benefit at all. In the case reported 
as Ayenuddin Nasya v. Srish Chandra Banerji 
(6) their Lordships said ‘that “no doubt, on 
the 13th November and onthe 17th November 
1899, the holdings were brought to sale at 
the instance of some one or other of the part 


proprietors in execution of the decrees 
obtained for their shares of the rent 

ER A . all that was sold was 3 
the right, title and interest of 


Dharmodas (tenant) as they existed at 
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the time when the sales were held and it is 
obvious, therefore, They (the 
landlords) by their DIRO hands simply stepped 
into the shoes of Dharmodas and they can 
not take any higher position than what 
Dharmodas himself could take upon the 
dates when the sales were effected.” They 
further observed that “the co-sharer landlords 
2 did so (purchase) subject to 
the mortgage decree which the plaintiff 
Company held and subject also to the sale 
which took place at their instance.” These 
observations show clearly that in their 
Lordships’ view the .co-sharer landlords in 
this case have purchased the property sub- 
ject to the plaintiff's mortgage and have 
simply stepped into the shoes of the mort-. 
gagor by their purchase. The question of 
transferability does not, therefore, arise. The 
decision reported as Hari Das Bairagi v. 
Udoy Chandra Das (4) is indirectly to this 
effect. The only case whichis apparently 
opposed to the above decision is that reported 
as Achanulla Sarkar y, Salemonnessa Bibi (2): 
In that case, however, the facts are not given 
in folland weare anable to see whether 
the subsequent purchaser was recognised by 
all the landlords or not or whether he got 
any settlement from all the landlords or 
not. This decision was not cited in any of the 
later cases. The facts of the case not being 
known I cannot hold that the decision is 
really opposed to the Jaw laid down in 
Ayenuddin Nasya vy. Srish Chandra Banerji (6). 
Although apparently it is so. Moreover, in 
none of the later decisions was the correct- 
ness of the decision in dyenuddin Nasya v. 
Srish Chandra Banerji (6) questioned. I can, 
therefore, accept that decision as the law 
which governs a case like the present. I, 
therefore, hold that the question of trans- 
ferability does not arise in this case, but the 
defendants Nos. 3 to 12 will not be barred 


from raising this question when they 
appear as landlords. I have already said 
that the defendants Nos. 3 to 12 are 


“necessary parties only so long as they claim 


as purchasers. It appears from their writ- 
ten statement that they took their stand 
on their purchase and not on any right as 
landlords. In their written statement they 
pray that the property No.1 be sold last. 
The plaintiffs Pleader has no objection to 
it and I think it is not at all inequitable, 
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The appeal is allowed. The decree of the 
lower Court will be modified in accordance 
with the finding of this Court, but the pro- 
perty No.l would be sold in case the 
decree be not satisfied by the sale of the 
property No. 2. The remaining portion of 
the lower Court’s order will stand. The 
appellant will get the costs of this appeal 
from the respondents and will get full costs of 
the lower Court.” 

The defendants Nos. 3 to 12 preferred an 
appeal against this judgment to the High 
Court, which came on for hearing before 
Coxe, J., who delivered the following judg- 
ment on the 20th February 1911:— 

“Defendant No. 2 in this case appears to 
have mortgaged his holding, which is not 
transferable without consent of the landlord, 
to the plaintiff. Before the mortgage the 
defendants-appeéllarts who are co-sharer land- 
lords had brought a suit for their share of the 
rent, cbtained a decree, and in execution sold 
the land whick they bought in themselves. 

Tt has been held by the learned Subor- 
dinate Judge in the Court below that the 
question of transferability does not arise. 

The only point that arises in this ap- 
peal is, whether the decision is or is not 
right. The case appears to be exactly 
similar to that of Hare Chandra Poddar v. 
Umesh Chandra Bhattacharjee (7). The 
only difference is that the co-shuarer land- 
lords in that case purchased the holding in 
execution of a muney-decree and in the pre- 
sent case they have purchased in execution 
of a decree for their own share of the rent. 
But this makes no difference. Before the 
amendment of the Bengal Tenancy Act a 
decree obtained by a co-sharer landlord 
‘in his share of the rent was simply 
a money decree. Oonsequently the two 
cases seem to be wholly indistinguishahle, 
The learned Pleader for the appellant has 
eriticised the correctness of the learned 
Subcrdinate Judge’s decision. But his 
criticisms apply in exactly equal measure 
to the case I have cited and to the case 
now before me. Iam bound by that former 
decision and must follow it. 

I may say that the learned Pleader for 
the apvellants asked for time on the ground 
that the 12th defendant, who is on the re- 
cord asa minor represented by his mother, 


bad come of age and also on the ground 
(7) 5 Ind. Cag. 39; 14 C. W, N. 715 116, L. J. 20. 
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that his mother had sold the minor’s in- 
terest in the property to a certain other 
person who is not a party to the case, and 
who ought to be brought on the record. 
No formal application has been putin nor 
has any affidavit been filed. The suit was 
instituted in September 1907, and I think 
itis too late now to delay the proceeding 
on a mere verbal application of this nature. 
The learned Pleader for the respondents is 
content to take his chance with regard to 
this question of parties, and agrees that the 
appeal should be dismissed on the record 
as it stands. Accordingly the appeal is 
dismissed with costz.” 

Babu Tratlokhya Nath Ghosh (for Babu 
Hem Chandra Sen), for the Appellants. 

Babu Gunada Chandra Sen, for the Re- 
spondents. 

JUDGMENT, 

By tHe Count.—The appeal is dismissed. 

We make no order as to costs. 
Appeal dismissed. 





MADRAS HIGH COURT. 

Sreconp Crvin Appeat No. 1200 or 1914. 
January 25, 1916. 
Present:—Mr, Justice Coutts Trotter and 
Mr. Justice Seshagiri Alyar. 

SANI KOMMU VELIGONDAREDDI ANp 
OTHERS DEFENDANTS APPELLANTS 
CPEFEUS 
ANDRA NARAYYA AND ANOTHER—-DEFEND- 


ANTS— RESPONDENTS, 

Limitation Act (1X of 1908), Sch. I, Art. 44, appli- 
eability of—Sale by guardian on behalf of minor— 
Sale-deed not registered—Suit by minor to set aside 
sale. 

Article 44 of the Limitation Act applies only if 
the sale is enforceable, that is, a sale which if not 
set Ti would give a right to the property. [p. 438, 
col. l. ‘ 

Where, therefore, the guardian of a minor purported 
to sell some property on behalf of the minor, but 
the sale-deed was not registered and the minor 
sued to recover possession more than 3 years after 
attaining majority: 

Held, that no title passed under the sale, that the 
defendant was no more than a trespasser and that the 
plaintiff was entitled to bring hisaction in ejectmentas 
against the trespasserand his suit was not barred, 
[p. 438, col. 1.] 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Guntur, in Appeal Suit No. 528 of 1911, 
against that of the Court of the Princi- 
pal District Munsif of Guntur, in Original 
Suit No, 1028 of 1910. 
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FAOTS appear fully from the following 
extractsfrom judgment of the lower Appellate 
Court: — 

“The plaintiffs sùed to recover a land, 
alleging that during their minority in 
1901, their mother Narasama transferred 
the patta for it in the name of the 'st 
defendant as if it was sold to him for 
Rs. 1,060, that the land was worth at least 
Rs. 3,000 in 1901 and that the transfer was 
not for their benefit. The defendants con- 
tended that it was plaintiff’s father China 
Pitchayya who sold the land to ore Unnava 
Thirnpathirayadoo about 21) years before suit 
for a prior debt of Rs. 5u and put him in 
possession of it, that Unnava Thirupathira- 
yadoo sold it to the Ist defendant more than 
12years prior tc suit for Rs. 1,000 and obtain- 
ed a pro-note from him for the consideration 
money, which he since discharged, and that 
as the plaintiff’s father had died before the 
transfer of patia could be effected, Unnava 
Thirupathirayadoo got the plaintiff’s mother 
Narasamma, to transfer the patta for the 
land in the name of the lst defendant. The 
District Munsif held that the sale was by 
transfer of patta by the plaintiff's mother 
herself, and that as such a transfer could not 
pass any title, the property still vested in 
the plaintiffs. He accordingly passed a dec- 
ree in favour of the plaintiffs for the re- 
covery of the land. The defendants have 
appealed. 
4 # a 3 

The last point for consideration is, whether 
the suit is barred by limitation: 

The suit was instituted on 28th October 
1910. In the plaint tha agesof the Ist and 
2nd plaintiffs are given as 25 and 22 respec- 
tively,and if the Article of the Limitation Act 
applicable is Article 44, the suit would be 
barred. It is now settled law that a sale by a 
guardian must be set aside within 3 years 
allowed by Article 44 before the ward can 
recover possession of the property sold and 
that after the 3 years his right is ex- 
tingnished; Gnuanasambanda Pandara Sannadhi 
v, Velu Pandaram (1), Madugula Latchiah v. 
Pally Mukhalinga (2), Sivavadevelu Pillay v. 

Ponnammal (8); but it seems to me that 

(1) 23 M. 271; 40. W. N. 329; 27 I. A.69; 10 M. L. 
J, 29; 2 Bom. L. R 597 (P. C.);7 Sar P, ©. J. 671. 

A 30 M. 393; 17 M. L. J. 220, 2 M. L. T. 350. 


(3) Ind. Cas. 365; 22 M. L. J, 404; 11 M. L.T. 198; 
(1912) M. W, N. 383, | 
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Article 44 cannot be invoked in aid by the 
purchaser, if he had not taken any proper 
sale-deed in evidence of the transfer. In a 
number of cases it has been held that where 
an instrament should be sought to be set 
aside that the party who executed it, 
could recover possession within 12 years: 
Banku Behari Shaha v. Krishto GQobindo 
Joardar (4), Pethernermal Chetty v. Muniandy 
Servat (5), Jagardeo Singh v. Phuljhari (8), 
ete. In the zase of Gnanasambandra Pandara 
Sannathi v. Velu Pandaram (1) the deed 
of sale was held to be void, and it was held 
that Article 44 would bar the claim, but I 
do not think their Lordships would have 
applied the same principle ina case like the 
present one, where no registered sale-deed 
was executed by the guardian. In Jagardeo 


Songh v. Phuljhari (6) it was held by 
a Fall Bench that, in the absence of 
a proper registered sale-deed conveying 


title, a person, who had contracted to sell 
the property, can recover it back, as the 
titli- had not passed from him. If an 
adalt should transfer the patta fora land 
for consideration and fail to execute a 
sale-deed, he will clearly have 12 years to 
recover possession, and I do not think 
that a minor should be less protected under 
similar circumstances; it cannot, I think, 
be said in a case like the present that there 
was a transfer of property or of any in- 
terest in a property by a guardian within 
the meaning of Article 44. A guardian of 
a minor is under certain circumstances com- 
petent to transfer tha title of the minor to 
his property to another, and the applicability 
of Article 44 ought, I think, to be confined 
to cases where there are proper deeds exe- 
cuted by the guardian. I find that the snit is 
not barred. 


No other point is pressed for the defend- 
ants, 

The appeal fails and it 
with costs.” 


is dismissed 


(4) 30 0. 433. 

(5) 35 U. 551; 12C. W. N. 562;7 C.L. 3.528, 5 
A. L. = 290; 14 Bur. L. R. 1095; Bom. L. R. 590; 
18 M. L 3.27%; 4 ML, T. 12: 4 JB. R. 266; 351. 
A. 98 (P, C). 

aw 30 A. 3175; b A.L. J. 42'A. W. N. (1999) 


Sin) 29 M. 336; 1M. L. T. 153 (E. B); 18 M. J. 


395, 
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Mr. V. Ramesam, for the Appellant. 
Mr, V. Ramadoss, for the Respondent. 
JUDGMENT. 

COUTTS TROTTER, J.—The contention put 
forward by the appellant is that Article 44 
of the Limitation Act applies to this case, 
The purported sale was not registered as 
required by law and no title passed under 
‘it The plaintiff is entitled to bring 
his action for trespass in ejectment as 
„against the trespasser. In these circum- 
stances Article 44 does not apply and the 
lower Courts have rightly held that the 
suit is not barred. The appeal is dismissed 
with costs. 

SESHAGIRI ÅIYAR, J.—I agree. Article 44 
of the Limitation Act would apply only if the 
sale is enforceable, that is, a sale which 
if not set aside would give a right to 
the property. If there is no sale to be 
‘set aside, the Article has no application. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 
Seconp Cryin APPEAHL No. 1146 or 1914. 
March 28, 1916. 
Present:~-Mr. Justice Shadi Lal and 

Mr. Justice LeRogsignol. 

JETHA RAM— Derenpant— APPELLANT 
wersus 

MEHNGA RAM— PLAINTIFF, AND ANOTHER— 
DBFENDANT-—RESPONDENTS. 
. Limitation Act (IX of 1908), Sch. I, Arts. 60, 89, 
‘106 - Joint purchase, suit to recover money paid for ~ 
Transaction, nature of. 

In a suit to recover money paid py the plaintiff 

to the defendant, to be used in a joint purchase 
of property: 
‘ Held, that as the defendant was acting as the agent 
of the plaintiff, within the meaning of Article 89, 
Schedule IJ, of -the Limitation Act, Article 60 or 106 of 
the said Act did not apply. [p 438, col. 2.) 

Second appeal from the decree .of the 
Additional Judge,. Attock, at Mianwali, 
“dated. the 23rd April 1914, affirming that 
‘of the District Judge, Mianwali, dated the 
14th January 1914, decreeing the claim. 

Mr. “Bhagat Ram Puri, for the ‘Appel. 
lant. 

Lala Madan Gopal, for the Respondents, 
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JUDGMENT.—This suit was ‘instituted 
in the Amritsar Court on 10th January 1913, 
and was returned on L7th June 1913, on the 
ground that the Amritsar Court had no 
jurisdiction. On 20th June 1913 the plaint 
was presented in the Mianwali Court. 

The appellant’s contentions are that the 
suit is a partnership suit and is time-barred 
by Article 106, Limitation Act, that if 
Article 106 docs ‘not apply then either 
Article 60 or Article 89 applies, and in 
any case the plaintiff is not entitled to 
reckon out in computing the limitation 
the period spent in litigating in Amritsar. 

The plaintiff came into Court, alleging a 
loan to defendant bearing interest. This 
was admittedly an incorrect description 
of the transaction, adopted possibly to 
secure the longer period of limitation 
provided by the Punjab Loans Limitation 


Act. 


From the baht entry on which plaintiff 
relies, from plaintiffs own statement and 
from the sale-deed which assigned to plaintiff 
the rights of Moti Ram, it is quite clear that 
the transaction, whatever it may have been, 
was not a loan. 

Tt may have been a partnership or 
merely a joint transaction. The Exhibit 
P.1 made in Moti Ram’s bahi is consistent 
with either view and in consequence we 
see no reason to differ from the lower 


' Court’s finding that i was not a partnership 


transaction, 

What then was it p | < 

The lower Appellate Coart ealls it a 
mere loan transaction and very incon- 
sistently applies Article 61 of the Limitation 
-Act. 

The money, however, was not paid for 
the defendant; on the- contrary if was 
paid ‘by the plaintiff or rather by his 
assignor to defendant to be expended on 
the plaintiff’s behalf in a joint purchase, the 
purchased animals to be the property of 
Moti Ram and defendant in equal shares. 


In the circumstances we ‘must hold 
that Article &9 furnishes the, limitation 
applicable and that defendant was acting 
in this matter as the agent of Moti 
Ram. 

Article 60 is clearly aapa esah Is: the money 
was not deposited nor was there any covendnt 
of repayment on demand, f 


ai 


P 
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As the cause of action arose at the latest 
in April ]907 on the death of Moti Ram, the 


suit is time-barred. 


With regard to the Amritsar proceedings 
all we need remark is thatthe suit appears 
to have been instituted in Amritsar for 
good and valid reasons and that the 
period spent in the Courts of Amritsar was 
properly allowed to the plaintiff in reckoning 
limitation, 

As we see no reason to doubt that the 
defendant-appellant’s case is a bad one on the 
merits, we accept the appeal and dismiss the 
suit but leave parties to bear their own costs 
throughout. 

ima accepted. 


ARE p Ae ba aana aa al 


MADRAS HIGH COURT. 
Seconp Civin Avera No. $93 or 1914. 
Febrnary 22; 1916. l 
Present:—Justice Sir William Ayling, KT., 
and Mr. Justice Napier. 


Messrs. MORGAN AND Son—Praintirrs— ` 


APPELLANTS 
TEN SUES 


N. P. FERNANDEZ—Derenpant— 


RESPONDENT. 

Registration Act (XVI of 1908), ss. 2,17, 49—Agi ee. 
ments settling terms of lease, if lease —“Documents”, 
meaning of ~Lease created by correspondence, if requires 
registration. 

- Agreemenis, so long as they settle the terms of 
a lease or leases, whether the creation of another 
document is contemplated or not, are “leases” within 
the meaning of section 2 of the Registration Act. [p. 


` 439, col. 2.7 


- Narayanan Chetty v. Muthiah Servat, 8 Ind Cas, 
520; 21 M. L. J. 44; 9 M, L. T. 142; 35 M. 63, followed, 
The word documenta” in section 17 of the 


- Registration Act is wide enough to cover more than 


one letter creating a lease. [p. 440, col, 1.] 

Rajah of Venkatagiri v, Narayana Reddi, 
4M. L T. 198, followed. ’ 

Syed Sufdar Reza v. Amzad Ali,7 C. 108; 10 0. L. 
R. 121; Maharajah Luchmissur Singh v. Musammat 
Dakho ‘and Maharajah Lachmissur Singh v. Rung Lall, 
7 C. 708; 10 C. L. R 127; Lall Jha v. Negroo, 7 C. 717, 
distinguished, 

Where correspondence constitutes a contract 
leasing premises for more than a year, that corre- 
spondence must be registered althougi. a more formal 
document may be contemplated. [p. 441, col. 2.] 

Boyd v. Kreig, 17 ©. 548, followed. 

Port Canning Land Tiwestmeni Reclamation and Dock 
Co., Limited v. Smith, 21 W. R. 316; 1 I.A. 124, dis- 
tinguished, 

Where, therefore, four letters amount to a lease 
of immoveable property for more than one year, 
the correspondencejlis a, lease ‘and requires ragin 
tration under the Act, [p. 441, col. 2.) 


17-M. 456; 
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Second appeal against the decree of the 
Districé Court of South Canara, in Appeal 
Suit No. 145 of 1913, preferred against that 


‘of the Court of the District Munsif of Mau- 


galore, in Original Suit No. 401 of 1911. 

Messrs. B. Sttarama Rao and K. N. 
Azar, for the Appellants. 

Mr. K. Y. Adiga, for the Respondent. 

: JUDGMENT. 

Napier, J.—The question raised in this 
second appeal is whether the four letters A, 
B, C and D, or alternatively, the two lethars 
ae and B require registration under sections 
17 and 49 of the Registration Act. Section 
17, sub-section (|), requires that “the follow- 
ing documents shall be registered, ” namely, 
among them clause (d), “leases of immove- 
able property from year to year, or for any 
term exceeding one year, or reserving a 
_ Under the definition section, 
sub- section 7,“ ‘lease’ includes...an agreement 
to lease.” There i is a proviso by section 17, 
sub-section section 2, which excepts some docu- 
ments which would otherwise come under 
clauses (b) and (c) and also distinguishes 
certain classes of documents which might 
otherwise have been thought to fall under 
either of those two clauses. One of these 
clanses is (v), “any document not itself 
creating, ete, any right, title, ete.. but 
merely creating a right to obtain an- 
other dozsument which will, when exe- 
cuted, create, etc., such right, ete.” It has 
been held by a Full Bench of this Court in 
Narayanan Chetty v. Muthiah Servai (1) 
that as clause (v) has not been applied by- 
sub-section (2) to leases, the Legislature 
must have had in its mind that documents 
with regard to leases cannot “merely create 
a right to obtain another document” and so 


"are unsuited for the application of clause (v) 


and that the fact of their exclusion from 
that clause and the’ specific inclusion of 
agreements to lease among ‘leases’ in the 
definition section, indicates that agreements 
so long as they settle the terins of the lease 
or leases, whether they contemplate the 
creation of another document or not, are 
‘leases’ within the meaning of section 2. 
That decision is, of course, binding on us. It 
is of the greatest importance in considering 
the question raised in this appeal, because 


(1) 8 Ind. Cas. 520; 21 M. L. J, 44 9M. L. T. 142; 
36 M. 83, 


Aid 
MORGAN t, FERNANDEZ, 


if the contention for the appellant is correct 
it will be perfectly easy tocreate valid 
leases without the necessity for registration. 
Where the legislature has desired to exclude 
documents creating particular rights it has 
specifically mentioned them. [Vide several 
clauses to sub-section 2,] Subject to those 
exceptions the policy indicated by section 17 
is that all other documents creating rights 
in immoveable property as distinguished 
from documents merely entitling parties to 
obtain a document creating such rights should 
be registered. Mr. K. N. Aiyar, however, 
relies on certain cases which have put a limited 
construction on section 17. His argument 
is that the words in section 17, snb-section 
(1), ‘the following documents’ only apply to 
cases where the right is created by a single 
instrument. The first answer to that conten- 
tion is that the word instrument’ has been 
omitted from sub-section (1) (d) although it 
appears in the other clauses of the sub-sec- 
tion. It is not “instrament of lease” as we 
have “instrument of gift,” but “lease”. This 
difference of language has not, as far as I am 
aware, been noted in any of the decided 
eases. The nert answer is that the word 
‘documents’ in the section is certainly of it- 
self wide enough to cover more than one 
letter creating a lease. Certainly there is 
anthority for the proposition, but I am un- 
able to accede toit. On principle there can 
be no reason why an agreement for lease 
created by a letter setting ont the terms and 
endorsed ‘accepted’ should require registra- 
tion and the same transaction embodied in 
two letters should not, and I cannot see 
where the practical difficulty lies in register- 
ing two or more letters constituting the con- 
tract. The authority relied on is an unre- 
ported case of this Court, Appeal No. 201 
of 1908, where the learned Judges rely on 
certain other cases for the proposition that if 
there is no one instrument which can he re- 
garded as a lease, then section 17 has no 
application. I have examined those cases, 
which are relied on by the appellant before 
us also, and with the very greatest deference 
to the learned Judges I do not think they 


support the proposition. One of them 
is a decision of this Court, Rajah cf 
Venkatagiré v. Narayana Reddi (2), 


which being a decision of a Full Bench 
(2) 17 M. 456; 4 M, L. J. 198, 
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weuld, of course, be binding onus. What 
was decided in that case was that section 
49 did not apply tothe facts of the case, 
vide page 458 where the learned Judges 
say that the dccument may be admitted to 
prove the contract and the damages occa- 
sioned by the breach of it. This decision 
is explained in the judgment of the Rench 
before whom the case came at page 460, 
where the Court uses the following language: 
This is not a suit brought upon the kabu- 

liat and ccwie,,..but a suit upon a breach 
of an implied contract by the defendant to 
do that which it was necessary for him to 
do in order to give effect to the agree- 
ment he had entered into with the plaintiff. 
The other unregistered documents that have 
been putin showing the terms of the lease 
have not been put in to enforce the lease... 
but.,.must be deemed io have been put in 
simply as evidence of the character of the 
breach of agreement hy the defendant, and 
as a basis for calculating the measure of 
damages, neither of which .things can, in 
the least, affect the Jand lying in the village 
of Valamaid.” The last words are most 
important as indicating the test applied 
by the learned Judges, for section 49, clause 
(a), uses the words “affect any immove- 
able property comprised therein.” It is, 
therefore, no authority for the proposition 
as stated by the learned Judges in the later 
case. Moreover, there are other words used 
in the same paragraph that | have quoted 
which are a direct anthority against that 
proposition. The words following the pass- 
age 4 “have not been put in to enforce the 
lease” are, “in which case they would not 
have been admissible as evidence as they 
would have been evidence of a transaction 
affecting immoveable property.” This pro- 
position establishes the exact opposite to 
what is contended for. It is certainly 
obiter but it shows that the Judges did 
not consider section 17 of the Act of 1877, 
which is in exactly the same terms as the 
present Act, to apply to leases created by 
document only. The other cases relied 
on by the learned Judges in Appeal No. 
201 of 1408 and here are three cases of 
Syed Sufdar Reza v. Amzad Ali (3), Maka- 
: % a i e 


(3) 7 C. 708; 10 0. L.B 121, ey 4 


-e ] 


pal 
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~y ja Luchmissir Singh v M- sammut Dakho 
and Mcharaja Luchmissur Singh.y. Rung Lall 
(4) and Lal Jha v. Negroo (5) respectively. 


The first was’a Full Bench case which de- | 


cided that an application for lease accepted 
by writing the word ‘granted’ in the margin 
was a lease. lt does not say that if it 
hac been accepted by a separate letter it 
would not have been’ a lease, or would not 
have requned registration. The. case of 
Lal Jha v. Negro (5) decides that an vun- 
accepted ‘proposal ia not a lease tho: gh if 
accepted by endorsement if is. It decides 
nothing else. The case” of Maharaja 
- Luchmissur Singh v Musammat Dakho and 
Maharaja: Luchmissur.v. Rung Lali (4) was 
one in which the doles did not contain 
the term for which the lands were said to 
have been granted and were not signed by 
the parties. The Court held that as the 
dawles conitaimed a portion only of the terms 


they were neither leases nor agreements for . 


leases. This case, -again, is obviously no 
authority for the proposition: Against ‘the 
authority of this unreported case there’ is 
the language used by the Privy Council in 
Port Oanning Land Investment Reclama- 
tion and Dock Company Limited v. Smith (6). 
This was-decided onthe language of Act XX 


of 1&66, which is slightly more favourable to 


the ‘appellant, for the words of section 17 
therein are “the instruments next hereinafter 
mentioned’, not ‘the documents. lt may 
_ very fairly be said that the change of the 

language in the later Acts of 1877 and £908 
was to get rid of the technical : meaning of 
the word ‘instrumént?. Their Lordships of 
the Privy Council dealing with certain letters 


that passed between the Port Canning Land- 


Company and the Municipal Commissioners 
' held that they did not amount toa lease or 
an agreement for a lease; and, with regard to 
the question of registration, use the follow- 
ing language: “Their Lordships think that 
the High Court was perfectly right in hold 
ing that the letters did not require registra- 
tion. They do not amount toa lease or an 
agreement for-a lease but are evidence of a 


contract of a special character, not coming . 


within any of the definition found in the Re- 
gistration Act.” It seems.to me that if the 


10 ©. L. R. 127, 


Board had thought that letters do not réquire 


(4) 7 C. 708; 
:{5. 70 717 
(6) 21 W. R 315; LT, À. 124, 


“ 
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“required 


“A and B did require registration. 
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registration even if they do amount to an 
agreement for a lease, their Lordships would 
have said so in plain words. The question 
was considered by a single Judge of the High 
Court of Calentta in the case reported as 
Kreig (7) where certain corre- 
spondence was sought to be put in and objec- 
tion was taken that it disclosed an agreement 
for aterm of more than a year and, therefore, 
registration. The point was 
elaborately argued and the learned Judge 
laid -down the law as follows: “As to the 
registration a series of cases shows that 
where correspondence’ constitutes a contract 
leasing premises for more than a year, 
that correspondence must be registered, 


although a formal document may be 
contemplated.” On. the facts he: decided 
that the correspondence did not. require 


registration, as it only constituted a demise 
fora single year. The cases on which the 
learned Judge relied are not mentioned. So 
there is only the authority of this one case, 
There being no difficulty in registering 
correspondence and there being no principle 
under which a contract by two letters should 
be excluded while a contract by one letter 
and an endorsement should be included, and 
the language of the section heing wide 
enough to includean agreement for a lease. 
by more than one document. I must hold 
that the four letters, orat all events letters 
In my 
opinion Appeal No, 201 of 1908 was wrongly 
decided and should not be followed. 
The appeal should be dismissed with costs. 

` AYLING, J.—I agree. 


ay it Appeal dismissed. 
7) 17 0, 548. | 


BOMBAY HIGH COURT. 
Secono Civit APPEAL No. 985 or 1910. 
July 18, 1911. 
Present:—Sir Basil Scott, Kr., Chief Justice, 
. and Mr. Justice Rao. 
ANANDAPPA—DEFENpant—~ 
APPELLANT . 
Versus ; 
TOTAPPA—PLAINTIFE — : 


- ‘RESPONDENT. 
Limitation. ‘Aci (IX of 1908), | Sch, I, Aris, Ah 91; 


MAN 
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141—Suit to set aside deed of exchange and to 
recover possession of plaintif’s share—Plaintif, when 
must sue first for cancellation of document. 
“ Where plaintiff sued for a declaration that a certain 
deed of exchange was not binding upon him and for 
recovery of possession of his share in certain lands: 
Held, that it was not necessary for the plaintiff 
to have the document set aside before he could 
recover possession and that his suit for_ possession 
was governed by the 12 years’ rule, [p. 442, col 


ei Gopal Mukerji v. Krishna Mahishi Debi, 34 
C. 329 at p. 333; 34 I. A. 87; 11 0. W. N. 424 4 A. L. 
J. 329; 9 Bom. L. R. 602; 5 O. L. J. 384; 2 M. L. T. 133; 
17 M. T, J. 154 (P. C.), referred to. | 
Whether a plaintiff must sue for cancellation of a 
document, under which the defendant in possession 
claims, depends upon whether the onus of proving cir- 
cumstances establishingits invalidity lies upon him or 
whether it Hes upon the defendant to prove circum- 
stances establishing its validity. [p. 442, col. 2; p. 


443, col. 1. 
o e v. Dasarathi Misra, 83 C. 257; 9C, 


W. N. 636; 1 C. L. J. 408, referred to. 
Mr. Shortt (with him Mr. 8. R. Bakhale), 
for the Appellant. 
Mr. Ooyaj? (with bim Mr. 
for the Respondent. 


JUDGMENT. 

Scorr, C. J.—This suit was instituted 
by the plaintiff for 4 declaration that a 
deed of exchange, dated 15th of June 
1900, was not binding on him and for 
recovery of possession of his one-fourth 
share in-certain lands situated in Bailkur. 

. The deed of exchange purported to be 
between the plaintiff, a minor interested 
in his own right as the adopted son of 
a Vatandar acting through his natural 
father, of the one part and the natural 
grandfather of the plaintiff of the other part. 

The learned Subordinate Judge held 
that the transaction in dispute was not 
in the interests of or for the benefit of 
the plaintiff; but he held that as the 
suit had not been brought within three 
years of the date of the deed of exchange, 
++ was barred by the provisions of Article 
91 of the Indian Limitation Act. 

The plaintiff preferred an appeal to 
the District Judge of Bijapur. The issues 
raised for determination were: (1) Whether 
the exchange effected by the deed was 
in the interests or for the benefit of the 
plaintiff, and (2) whether the suit to 
recover possession of his one-fourth share 
in the Bailkur property was barred by 
and the learned District Judge found 
issues in fayour of the plaintiff 


P. D. Bhide), 


time; 
an both : 
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afirming the lower Court on the question 
of fact and reversing its decision on the 
question of limitation. 

The learned Subordinate Judge had 
been of opinion that the instrument being 
voidable at the option of the plaintiff on 
his attaining majority and effect having 
already been given to it it was necessary 
for the plaintiff to have it set aside before 
he could recover possession, and that 
relief by cancellation was only not necessary 
in the case of a document ab inttio void. 

The learned District Judge, in reversing 
this decision, considered the case to be 
covered by the judgment of the Privy 
Council in Biyoy Gopal Mukerj v. Krishna 
Mahishi Debi (1), in which it was held that 
where a Hindu widow had granted a lease 
of her ‘husband’s property for a period 
extending beyond her life, a suit by a 
reversioner to recover the property was 
governed by the twelve years’ period of 
limitation provided by Article 141, for their 
Lordships said : 

“Her alienation is not, therefore, absolutely 
void, butitis prima facie avoidable at the 
election of the reversionary heir. He may 
think fit to affirm it, or he may. at his 
pleasure treat it asa nullity without the 
intervention of any Court, and he shows his 
election to do the latter by commencing an 
action to recover possession of the property.” 

The basis of this decision appears clearly 
in a previous judgment of the Privy Council 
reported as Modhu Sudan Singh v. Rooke 
(2), to whieh reference is made by Lord 
Davey in delivering judgment in Bijoy Gopal 
Mukerji v. Krishna Mahisht Debi (1). In the 
case of Modhu Sudan Singh v. Rooke 
(2), Sir Richard Couch said: “It must be 
observed that the putni was not void, it was 
only voidable; the Raja might elect to 
assent to it and treat it as valid. Its validity 
depended upon the circumstances in. which 
it was made.” 

Whether a plaintiff must sue for can- 
cellation of a document under which the 
defendant in possession claims, depends, we 
think, upon whether the onus of proving 
circumstances establishing its invalidity 

(1) 84 0. 829 at p. 333; 341, A. 87; 11 0. W. N. 
424; 4 A. L. J. 329; 9 Bom. L. R. 60% 50. L. J. 334 
2 M. L. T. 188; 17 M. L. J. 154 (P. C.). 


ao = I. A. 164 at p. 168; 25.1; 10, W, N. 493 
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lies upon “him or whether it lies upon the 
defendant to prove circumstances establish- 
ing its validity. For example, where a 
plaintiff sues to recover possession of property 
which the defendant has obtained under a 
document executed by the plaintiff or one 
under whom he claims, the plaintiff would 
have to establish facts entitling him to have 
the instrument cancelled or set aside and 
would have to sue within three years of 
those facts becoming known to him, as 
provided by Article 91 of the Indian 
Limitation Act. On the other hand, where 
the défendant has acquired possession under 
a deed executed not by the real owner of 
the property but by some one having a 
power of disposal under certain cireum- 
stances on behalf of the real owner, the 
onus lies on the defendant to prove the 
existence of those circumstances, and the 
plaintiff may ignore the deed in bring- 
ing his suit for possession. These con- 
siderations are very clearly and fully stated 
in the judgmént of Mr. Justice Woodroffe 
in Harthar Ojha v. Dasaratht Misra (3). In 
that passage he refers to the judgment 
of the Madras High Court in Unni v, 
Kunchi Amma (4), where it was said: 

“There is no distinction between this 
case and other cases where a similar charge 
is made in respect of an instrument. of 
alienation executed by a person who, not 
being the full owner of the property, has 
a conditional authority only to dispose of 
jt. Such are the cases of a guardian of 
a minor, the manager of a Hindu family or 
the sonless widow in a divided Hindu family.” 

It is argued, however, that the exis- 
tence, of Article 44 of the [Indian Limita- 
tion Act implies that wherever a guar- 
dian has effected a sale of his ward’s 
property the sale is valid untilit is set 
aside by suit. | 

We are not prepared to hold that the 
„existence of this Article involves any 
qualification of the ‘principles expressed 
in the judgment of Mr. Jastice Woodroffe 
‘already referred to. The Article possibly 
refers to cases in which a ward might sue 
to set aside a sale effected by his guardian 
‚with the authority of the Court which would 
‘prima facis be valid but which, on proof of 

(3) 33 C. 257; 9 O. W. N. 636; LC. In J. 408. 

(4) 14 M. 26, 


certain circumstances such as misrepresenta- 
tion or fraud with regard to the guar- 
dian, might be set aside. 

For these reasons we think that the 
decision of the learned District Judge was 


correct. We confirm his decree and dis- 
miss the appeal with costs. 
Appeal dismissed, 





MADRAS HIGH COURT. 
Letters Parent Appear No, 182 or 1915 
March 1, 1916, 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. 
A, A. V. PERIAKARUPPAN CHETTY— 
DECREE-HOLDER — PETITIONER — 
Tk APPELLANT 
VETSUS 
CHIDAMBARA TAMBIRAN alias SIVA- 
GNANA DESIKA GNANASAMBANDA 
PANDARA SANNADHI AND ANOTHER— 
LEGAL REPRESENTATIVES OF JUDGMENT-DERTOR 


— DEFENDANTS Nos. 1 anD 2—RESPONDENTS. 

Execution proceedings—Order passed ex parte after 
notice to judgment-debtor—Res judicata— Judgment- 
debtor's right to contest propriety of order in subsequent 
proceedings— Subsequent dismissal of application for 
default, effect of. 

Where a judgment-debtor. had allowed an order 
for execution tobe passed against him at one stage 
of execution proceedings, when he hadan opportunity 
of contesting that order, he ought not to be permitted 
ata subsequent stage of the proceedings to contest 
the validity of that order and to re-open questions 
which he ought to have met in the former proceed. 
ings. [p. 444, col. 1.] 

Subbiah Naicker_v. Ramanathan Chettiar, 22 Ind, 
Cas. 899; 26 M. L. J. 189; (1914) M. W. N. 205; 37 
M. 462 Man Mohan Karmakar v. Dwaraka Nath Kar- 
makar, 7 Ind. Cas. 55; 12 C. L. J. 312, followed. 

The conclusive character of the adjudication in 
the former proceedings cannot be affected by the 
subsequent dismissal of an application for default 
of the dlecree-holder. [p. 444, col. 1.] 

Sheoraj Singh v. Kameshar Nath, 24 A, 282; A. W, 
N. (1902) 63; Mungul Pershad Dichit v. Girija Kant 
Lahiri, 8 C. 5l; 40. L. R. 113; 8 T. A. 123; 4 Sar. P. 


-O, J. 249 Bholanath Das v. Prafulla Nath Kundu 


Chowdhry, 28 C. 122; 5 C. W. N. 80, followed. 
Appeal under clause 15 of the Letterg 

Patent against the judgment of the Hon’ble 

Mr. Justice Napier, reported as 31 Ind. 


. Cas. 293, in Civil Revision Petition No. 108 


of 1914, for revision of the order of the 
Court of the Subordinate Judge of Maya- 


_Varam, in Execution Petition No. 1021 of 


1913 (Small Cause Suit No, 396 of 1905, on 


Add, 
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BALAPPA DUNDAPPA t. CHANBASAPPA SRIVALINGAPPA, 


the file of the Court of the Subordinate Judge 
of Kumbakonam. ) 

Mr. K.S. Jayarama Atyar for Mr. R, 
Kuppuswamit Azyar, for the Appellant, 

Mr. T. Narasimha Aiyangar, for the Re- 
spondents, 

JUDGMENT.—We are unable to agree 
with the Subordinate Judge that because the 
order of 191] recognizing the right of the 
- decree-holder to execute the decree was passed 

. ex parte, that order cannot be res judicata 
against the judgment-debtor. This 15 
opposed to the decision in Subbiah Naicker v, 
Ramanathan Chettiar (1). oo oe, 

The only point for consideration is Lin the 
words of Mookerjee, J., in the decision of 
Mon Mohan Karmakar v. Dwarka Nath Kar- 
makar (2)| whether the judgment-dektor 
allowed “an order for execution to be passed 
against him at one stage of the proceeding, 
when he had an opportunity to contest the 
validity of that order.” If he 50 allowed 
such an order to be passed, he cannot be 
permitted” in subsequent proceedings in that 
suit to contest the validity of that order -and 
to re-open questions which he ought to have 
met inthe former proceeding. 

We respectfully differ from the view of the 
learned Judge (from whose decision this 
Letters Patent Appeal has been preferred) 
that the conclusive character of the adjudica- 
tion in.the former proceeding as to the right 
of the decree-holder to execute the decree 
on the date of the former application can be 
affected by the subsequent dismissal of that 
application for default, and we hold that 
‘Sheoraj Singh v. Kameshar Nath (3) is more 
in conformity with the rule of law laid down 
by their Lordships of the Privy Council in 
Mungul Pershad Dich ty. Giria Kant Lahiri 
(4) We find nothing in Bholanath Dass v. 
Prafulla Nath Kundu Chowdhry (5) or Mon 
Mohan Karmokar v. Dwaraka Nath Karmakar 
(2), quoted by Mr. T. Narasimha Aiyangar, 
which is opposed to the principle of the deci- 
sion in Sheorai Singh v. Kameshar Nath (5), 
The learned Judges in those two cases merely 
-state that on the facts of those cases, the 


inciple did not apply. Mr. T. Narasimha 
Pr) ao Ind. Cas. 899; 26 M. L. J. 189; (1914) M. W. 
, 205; 87 M. 462. 
à (2) 7 Ind. Cas. 55; 12 C. D. J. 312. 
(3) 24 A. 2+2; A. W. N. (1902) 62, 
(4) 8 0. 5J; 11 0. L. R. 113; & I. A. 123; 4 Sar. P. 


_ J. 249. 
s (5) 28 0. 129; 5 0. W. N. 80. 


Aiyangar suggested that the counter. petition 
in this case filed in October 1913 might be 
converted into a petition to set aside the 
ex parte order of 1911, and the case might be 
sent back for deciding the question whether 
the Ist defendant had notice of the order of 
191! within 30 days of the counter-petition 
(for, else, it would be barred asa petition 
to set aside the ex parte order of 1911), and 
whether the notices taken inthe Execution 
Petition of 1911 were duly served. But the 
lst defendant is dead and the counter-petition 
does not state that the notices were not duly 
served or that the lst defendant had no 
knowledge of the order of 191] before it 
“was passed or after it was passed till within 
30 days before this date of the counter- 
petition in this case. Following the course 
adopted in Subbiah Naicker vy. Ramanathan 
Chettiar (1) we decline to allow the con- 
version of the counter-petition. 

The appeal is allowed, the order of the 
Subordinate Judge is set asideand he is 
directed to pass fresh orders on the execution 
petition with reference to the above remarks, 
The contesting judgment-debtor must pay 
the costs of the appellant in this Court. 

Appeal allowed, 





BOMBAY HIGH COURT. 

SECOND Civin APPBAL No. 718 or 1914. 
September 23, 1915, 
Present:—Sir Basil Scott, Kr., Chief J astice, 
and Mr. Justice Shah, 
BALAPPA DUNDAPPA TODKAL— 
PLAINTJ FF—A PPELLANT 
versus 


CHANBASAPPA SHIVALINGAPPA 
PATIL— Derenpant— RESPONDENT. 

Limitation Act IX of 1908), Sch, I, Art. 44, scope 
of-—-Unauthorized transfer by de facto guardian — 
Authority, proof of-—Onus—Transfer of Property Act 
(IF of 1882}, s. 38. 

Article 44 of the Limitation Act has no application 
to the case of a de facto guardian wholly un- 
authorized to effect a transfer. [p. 445, col. 2.] 

Mata Din v. Ahmad Ali, 13 Ind. Cas. 976; 34 A, 
213; 16 © W. N. 238; 11 M. L. P, 145: 11912) M. W, 
N. 183:9 A. L J, 215; 15 C.L. J, 270; 14 Bom. L. R, 
192; 15 0. C. 49; 23 M. L.J. 6 891, A. 49 (P.O), 
followed. 

Malkarjun v. Narhari, 25 B. 387; 27 I. A. 216; 
? Bom. L. R. 927:5 0. W.N. 10; 10 M. L. J. 365; 7 
Sar. P.C, J. 739; Bhagrant Govind v, Kondi, 14 B. 279 
referred to 

A mother or step-mother, whether a Hindu or 
otherwise, purporting to act on behalf ofa mino 


Vol, XXXII} 


INDIAN OASES, 


445 


. BALAPPA DUNDAPPA V., CHANBASAPPA SHIVALINGAPPA, 


son, isa person authorised only under circumstances 


“in their nature variable to dispose of immoveable - 


property, and the onus of proving authority arising 
from that cause, justified by reasonable inquiry, 18 
upon the. pn who tries to assert the transfer 
against a minor.- [p. 445, cols. 1 & 2.] 

Second pa from the decision of the 
District Judge of Belgaum, in Appeal No. 
393 of 1912, confirming the decree passed 


by the Subordinate Judge, Bailhongal, in 
Givil Snit No. 182 of 1911. 
Mr. H. O. Coyaj: (with him Mr. 4. 6. 


Desai), for the Appellant. 

` Mr..V. S. Bhandarkar (with him Mr. G. P. 
Murdeshwar), for the Respondent. 

JUDGMENT. 

= Scorr, C. J.—This case comes before us 
‘ou second appeal from the District Judge 
of Belgaum who has, as it appears to us, 
decided the case upon a preliminary point, 
The decision does not put us in possession 
‘of all the facts necessary to enable us to 
‘deal with the appeal satisfactorily. The 
suit is filed by one who was a minor at 
the date of the sale by his step-mother, 
which took place in lessthan-a year after 
his father died. The sale was on the 22nd 
June 1899, and was effected by the step- 
mother in favour of a mortgagee of her 
deceased husband for Rs, 2,000. She 
purported to act as the guardian of the 
plaintiff. The learned Judge was of opinion 
that the step-mother was the guardian of 
the plaintiff both defacto and de jure, and’ 
the suit having been fled more than three 
years after the plaintiff became of age it 
was barred under Article 44 of the Indian 
Limitation Act, It appears to us extremely 


doubtful if Article 44 of the Indian Limita- . 


tion Act has any application in circumstances 
such as we have here. The step-mother 
cannot be in -a better position than any 
other manager to deal with 
property which is not her own, as appears 
from the case of Hunoomanpersaud Panday 
- v. Musummat Babooee Munraj Koonweree (1), 
which was a case of a mortgage by a 
mother. A mother or a step-mother, whe- 
ther a Hindu or otherwise, purporting to 
. act on behalf of a minor son is, to use 
the words of section 38 of the Transfer 
of Property Act, a person anthorised only 


immoveable 


= 


under circumstances in their nature variable . 


_immioveable property, and 


(1) 6 M. L A, 393; 18 W. R.81 note; Sevestre 2532.; 
2 Suth, P, C, J. 28; 1 Sar, P. C, J. 558 19 E. R. 147, 


to` dispose of 


the onus of proving authority arising 
from necessity or apparent authority arising 
from that cause, justified by reasonable 


inquiry, is upon the person who tries to 


assert the transfer against a minor. We 
have no finding of the District Court 
bere on the question of necessity, and 
having regard to the. relationship .of the 
parties, that is to say, the relationship 
between the mortgagee, who is a village 


‘Police Patil, and the sonof a Shet Sanadi 


mortgagor, who also becomes the official 
inferior of the mortgagee, on . attaining 
majority, we are not able to deal with 
the ‘ease upon the statement of fact with 
regard to the transfer of khata contained 
in the judgment of the District Judge. 
The learned Judge appears to think that 
the question with regard to Article 44 is 
dispnsed of by the judgment of the Privy 
Council in Malkarjun v. Narhari (2), in 
which a reference is made to Bhagvant 
Govind v. Kondi (3). It appears to us 
that that conclusion is not correct, because 
the question of the powers of the so-called 
de facto guardian in relation toa defence of 
limitation under Article 44 was considered 
after exhaustive argument by the Privy 
Council in Mata Din v. Ahmad Ali 
(4) and the conclusion arrived at is that 


Article 44 has no application to the 
case -of a de facto guardian wholly 
unauthorised to effect a transfer. We, 


therefore, remand the case for a finding 


-by the lower Appellate Court upon the 
following issne:— 


Whether the sale by Balawa to the 
defendant was for necessity, and whether 
it was binding on the plaintiff. 

Inn to be returned in two months, 


Case remanded. 
(2) 25 B. 327; 271. A. 216; 2 Bom. L. R. 927; 3 C 


W. N. 10; 10 M. L. J. 868; 7 Bar. P. CO, J. 739. 


(3) 14 B. 279. . 
(4) 13 Ind Cas. 976; 344.213; 16 C. W. N. 338; Ii 


M. L. T. 145; (1912) M. W. N. 183;9 A. L. J.216; 15 
C. L. J. 270; 14 Bom. L. R. 192; 15 0. C. 49; 23 M, L. 
J. 6; 39 I. A. 49 (P. C). 
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MADRAS HIGH COURT. 

Seconp Civin APPEAL No. 268 or 1915. 
December 21, 1915. 
Fresent:—Mr., Justice Coutts Trotter and 
Mr. Justice Moore. 
RANGASWAMI PILLAI AND ANOTHER— 
DEFENDANTS—ÅPPELLANTS 
VErsSus 
VAIDYLINGA MUDALIAR AND ANOTHER— 
PLAINTIFFS——RESPON DENTS. 

Hindu Law—Ex parte decree against widow, whether 

fairly and properly obtained—Burden of proof—Suit 
by reverstoner to recover property alienated by widow 
—Decree, athether binding upon reversioners— 
Statement of widow claiming certain property as 
hers, whether admissible—Evidence Act (I of 1872), 
s, 13. 
The fact that a decree is allowed by a widow to 
go ex parte is not conclusive to show that it is 
not fairly and properly obtained, especially when 
from the circumstances of the case it is clear that 
it would be wasting the money of the estate to 
defend those proceedings. [p. 447, col. 2.] 

Where the act of a widow in allowing a decree 
to go ex parte is challenged, the onus rests primarily 
upon those who challenge it to establish that it 
was not fairly and properly obtained. But where 
there has been a great lapse of timeand where 
circumstances of suspicion exist, it would be quite 
wrong to bind the reversioners by such a, decree. 
[p. 447, col. 2.] 

Lakshminarayana Sastry v. Venkayya, 17 M. L. J. 
160, distinguished. 

Katama Nachier v. Raja of Shivagunga, 9 M. I. A. 

539; 2 W.R. 321 (P. 0.); 1 Suth. P. C. J. 520; 2 Sar. P. 
GJ. 25; 19 E. R. 843, and Gobind Krishna Narain 
y. Khumni Lal, 29 A. 487; 4 A. L. J. 365; A. W. N. 
(1907) 151, referred to. 

A statement of a Hindu widow, in answer to a suit 
for partition brought against her and other members 
of her husband’s family by one of them, as to how 
she treated a particular piece of the property 
claimed to be partible property, is relevant under 
section 13 of the Indian Evidence Act, and is 
admissible inevidence. [p. 447, col. 1.] 

Second appeal against the decree of the 
Court of the Subordinate Judge of Maya- 
varam, in Appeal Suit No. 642 of 1913, 
preferred against that of the Court of 
the District Munsif of Shiyali, in Original 
Suit No. 109 of 1912. 

Mr. R. Kuppuswamit Ajar, for the Appel- 


lants. 
Mr. G. 8. Ramachandrier, for the Respond- 


ents. 
JUDGMENT. 


Courts TROTTER, J.— This suit arises out 
of a question as to who is entitled to cer- 
tain properties which during his life-time 
belonged to Tyagaraja Mudali. He died in 
1856, leaving a widow who died in 1902. 
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The plaintiffs are the reversionary heirs of 
Tyagaraja Mudali and the defendants are. 
the persons who admittedly for a consider- 
able period of time have been in actual 
possession of the property. The plaintiffs’ 
case is that the defendants or their pre- 
decessors-in-title acquired or must be taken 
to have acquired the land from the widow. 

When such a case is scrutinized after a 
great lapse of time as in the present case, it 
is not very surprising that the evidence 
should be of a somewhat scanty nature; and 
practically the whole case turns upon the’ 
effect of, and the inferences to be drawn 
from, three documents. The first of these 
iS a tamal or compromise decree in a 
suit brought by Tyagaraja Mudali in 1855, 
the year before he died, and there is no 
question but that in that suit a decree was 
given in favour of Tyagaraja Mudali in 
respect of these very lands and an order 
was made that possession was to be given 
to Tyagaraja Mudali. Mr. Kuppuswami 
Aiyar on behalf of the defendants, the 
appellants here, argues, and we think 
correctly, that we cannot merely from that 
document infer that the decree was executed 
and that he actually got possession under 
the vazinamah decree, and that the respondi 
ents must carry it further and must show 
something in the nature of actual possession. 
Exhibit F is a written statement put in 
by Tyagaraja Mudali’s widow in an action 
in the District Munsif’s Court of Shiyali, 
The proceedings were a suit for partition 
between the various male members of her 
family, of whom the most important was 
her brother Subbaraya Mudali who was 
the Ist defendant in that suit; and the plaint- 
iff claimed as part of the family property 
available for division a plot described 
in that action as No. 1, which admittedly 
corresponds to the land in issue in this case. 
Exhibit E. isthe written statement of the 
Ist defendant Subbaraya. He said plot 
No. 1 had been purchased by him for 
Rs, 200 on the 16th October 1558, and had 
been in his exclusive enjoyment. The 
defendants in this case ultimately claim 
under him; and they say that Exhibit È 
affords no evidence at all that the purchase 
was made from the widow. It could not 
have been made from Tyagaraja Mudali 
himself because he was dead. In paragraph 
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3 of Exhibit F, the written statement put 
in by the widow of Tyagaraja, she states 
‘that this land had belonged to her husband, 


and that she had been enjoying it since his. 


death: and in paragraphs 5, 6 and 7 she 


alleges tbat she, being a woman and not’ 


being able to look after the lands, had had 
the pattas put into the name first of Sokku 
Mandali and then, after he died, of the Ist 
defendant Subbaraya Mudali in whose pos- 
session she alleges the property was at the 
date of that suit in 1890. That, I think, is 
clearly admissible evidence under section 
13 of the Evidence Act and the effect of it 
is that Subbaraya gives evidence that the 
widow was in possession of the land in 1890 
through her agent Subbaraya. The defend- 
ants’ acquisition cf this property was admit- 
tedly subsequent to that date, and it has 
to be traced through Subbaraya obviously as 
her agent. If Subbaraya had authority 
from, her to alionate the property, then the 
plaintiffs have succeeded in establishing the 
point that the claim of the defendants is 
through a Hindu widow who had no power 
to alienate the whole estate. If, on the 
other hand, Subbaraya.acted in frand of the 
widow, it is quite obvious that the defend- 
ants’ case 18 even worse. But the defend- 
ants*say the matter does not stop there, 
because in that suit in which she put ir the 
written statement Exhibit F to which I have 
just referred, a decree was given, another 
razinamah decree which concluded her from 
saying that the property ever formed part of 
her husband’s estate; and the reason for that 
is that she allowed the suit to go ex parte so 
far as she was concerned, and took no steps to 
appear or give evidence or takeany part in 
the proceedings and accordingly the learned 
Judge inthat case made an order in ac- 
cordance with the agreement arrived at 
between the various other members of her 
family in the action, whereby it was de- 
clared that the suit property was part of 
the brother’s divisible property, and that 
her claim on bebalf of her husband’s estate 
was baseless, Mr, Kuppuswami Alyar says 
that that decree is binding upon her rever- 
sioners although she allowed it to go 
‘ex parte, and he relies upon a decision of 
this Court in Lakshminarayana Sastry v. 
Venkayya (1). What- that case decided 
(1) 17 M. L. J. 160. 
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was this; that the fact that a decree is 
allowed by a widow to go ex parte is not 
conclusive to show that itis not within the 
meaning of the decision of the Privy Council 
in Katama Natchter v. Rajah of Shivagungas 
(2) “fairly and properly obtained,” and the 
learned Judges point out that it may very 
wellbe that the widow, after careful con- 
sideration of such facts as were within her 
knowledge and such evidence as she hoped to 
callin that suit, honestly came to the con- 
clusion that it would be wasting the money 
of the estate to defend those proceedings. 
That may» well be the law; and it may be 
that itis a right modification of the strict 
doctrine Jaid down by the Allahabad High 
Court in Gobind Krishna Narain v, Khunni 
Lal (3) that in no circumstances can an 
ex parte decree against a widow be binding 
upon the estate, that is, the reversioners. 
However, it is unnecessary to decide that. 
Foracceptingas wedothe principlein Lakshmi- 
narayana Sastry v. Venkayya (1), we think 
that this case is clearly distinguishable, 
because every circumstance of saspicion exists 
in the present case and the learned District 
Munsif seems to think that it was not a 
decision fairly and properly obtained. No 
doubt the onus rests primarily upon those 
who challenge it to establish that it was not 
fairly and properly cbtained. But in this 
case where there has been a great lapse 
of time and where all these circumstances 
of suspicion exist, we think it would be quite 
wrong to bind the reversioners by that 
judgment, That being so, all the points 
taken fail. 

I have not dealt with the point about the 
plaintiffs having brought a former proceeding 
in 1903 in respect of certain other properties, 
which they alleged formed part of Tyaga- 
raja's estate, against the present defendants; 
because we are both clearly of opinion that 
there is no substance at all in the contention 
that it falls within Order II, rule 2, of the 
Civil Procedure Code. 

The appeal fails on all points and is 
dismissed with costs. 

Moors, J.—I agree. 

Appeal dismissed. 


(2) 9 M. L A. 539; 2 W. R. 31 (P.`C.); 1 Suth. P, C. 
J. 520; 2 Sar. P. C. J. 25; 19 E. R. 843. 
(3) 29 A. 487; 4 A. L. J. 365; A. W. N. (1907) 151, 
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CALCUTTA HIGH COURT. 
ÀPPBAL FROM APPELLATE Decrer No, 2645 
or 1914. 

August 18, 1915. 
Present:—Justice Sir Asutosh Mookerjee, Kt., 
and Mr, Justice N. R. Chatterjea. 
GANI MiA—Derenpant No. l— 
APPELLANT 
VETSUS 


MUHAMMAD EASIN MIA AND OTHERS— 


PLAINTIEFS—-RESPON DENTS. 

Bengal Tenancy Act (VIII of 1885), s.85—Renewal 
of an under-ryoti lease for 9 years, whether valid — 
Covenant for renewal, without specification of terms, if 
enforceable. e 

Notwithstanding the provisions of section 55 of 
the Bengal Tenancy Act, a stipulation in a lease 
fora term of nine years granted by a ryet to an under- 
gyot that after the expiry of the nine years the vyot 
would grant the under-ryot a fresh leasc of the 
land, is valid. [p 448, col 2. ] l 
Ali Mohammad Bepariv. Nayan Rajah Bhuiya, 13 Ind, 
Cas.912: 16C. W. N. 620 note; 15 0, L. J. 122; Abdul 
Karim Patwari v. Abdul Rahman, 13 Ind, Cas. 364; 
15 C. L. J, 872; 16 C. W. N. 618, followed. 


A covenant in a lease that upon the expiry of its 
term the tenant will take a fresh settlement and 
the landlord will grant him such a settlement, is not 
inoperative in law on the ground of vagueness anc 
uncertainty. [p. 449, col. 1.] = 


Where there is a covenant for renewal, if the 
option does not state the terms of renewal, the new 
lease would be for the same period and on the same 
terms as the original lease in respect ofall the 
essential conditions thereof, except as to the covenant 
for renewal itself. [p. 449, col. 1.) 


Secretary of State v. Forbes, 17 Ind. Cas. 180; 
16C. L. J. 217; Price v. Assheton, 1 Y. & O. 82; 41 
R. R. 222; 4 L. J. (x.s) Ex. Eq. 3; Richards v. 
Richards, 2 Y. &C. O. ©. 419 at p. 427; 63 E. R. 187; 
Lewis v. Stephenson, (1898) 67 L. J. Q. B 296; 78 L. 
T 165; Austin v. Newham, (1906) 2 K. B. 167, 75 
L. J K. B. 583; 95 L. T. 490, referred to. 


On the expiry of a lease for nine years on an annual 
rental of Rs. 5, which contained a covenant far 
renewal without specification of its terms, the land- 
lord offered a lease for five years on an annual rent of 
Rs 10 to the tenant, who refused to accept the offer 
and claimed a renewal for nine years at the original 
rent; upon this the landlord instituted a suit te eject 
the tenant: 


Held, that the tenant must bedeemed to be in the 
same position as if he had been granted a lease for 
9 years at the original rent of Rs. 5a yearfrom the 
date of the expiry of the original lease and that, 
therefore, he could not be ejected. [p. 450, col. 1., 


Covenants for renewal should as far as possible be 
interpreted so as to make them operative, not 
futile. [p. 449, col. 2.] 


Appeal against the decree of the District 
Judge, Lipperah, dated the 24th March 1914, 
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affirming that of the Munsif, Ist Court, 
Chandpur, dated the 13th August 1913. 

Babu Bipin Chandra Bose, for the Appel- 
lant. 

Babu Jotindra Mohan Ghose, for the Re- 
spondents. 

JUDGMENT. 

MOOKERJER, J.—This is an appeal by the 
first defendant in an action in ejectment. 
On the 23rd March 1908 tha plaintiffs, who 
are occupancy-ryots, granted a sub-lease 
to the defendant on an annual rent of 
Rs. ó, fora term of nine years from 14th 
April 1908 to the 13th April 1912. The 
lease as also its counter part contained a 
covenant that upon the expiry of the 
term, the tenant would take a fresh set- 
tlement and that the landlords would grant 
him such settlement. On the 39th August 
1912, the plaintiffs served a notice upon the 
defendant and offered him a lease for a term 
of five years on an annual rent of Rs. 10. 
The defendant refused to accept this offer 
and claimed a renewal for nine years at the 
original rent. On the 7th October 1912, 
the plaintiffs instituted this suit to eject 
the defendant. The defendant pleaded that 
he was in the position of a lessee who 
had obtained a renewal of the original 
lease for a term of nine years at the annual 
rent of Rs. 5 and was consequently not 
liable to be ejected. The Courts below re- 
fused to give effect to this contention and 
have decreed the suit upon this appeal. The 
view taken by the Courts below has been 
assailed as erroneous in law. 


Tt is plain, as was pointed out by Rampini, 
J., in Ali Mohammed Bepari v, Nayan Rajah 
Bhutya (1) that notwithstanding the provi- 
sions of section 85 of the Bengal Tenancy Act, 
a stipulation in a lease granted by a ryot to 
an under-ryot that after the expiry of 
the nine years for which the lease was 
granted, the ryot would grant the under- 
ryot a fresh lease of the Jand, is valid. 
This view was accepted as correct in Abdul 
Karim Patwart v. Abdul Rahman (2). We 
start, then, with the position that the cove- 
nant mentioned is binding upon the parties; 
the question for consideration is its legal effect. 


(1) 13 Ind. Cas. 912; 15 C. L. J. 122;16 C. W. N. 
620 note. 


Ne 13 Ind. Cas, 364, 15 C. L. J. 672; 160. W.N. 
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The plaintiffs-respondents argue that it is 


inoperative in law, because it is so vague, 


and uncertain that it cannot be deemed 
specifically enforceable; and in support of 
this contention they rely upon the decision 
in Surendra Nath Sen v. Dinabandhu Nuk 
(3). 1n our opinion, this contention is not well 
founded on principle. To hold that the 
covenant left the term of the lease and 
the rent payable thereunder both uncer- 
tain, is to impute to thecontracting par- 


- ties an intention that the covenant, though 


-in Price? v. 


f 


deliberately inserted in the lease and its 
counterpart, was futile. The only reason- 
able interpretation of the covenant is that 
the parties agreed that the lease would be 
renewed ‘on the same terms and for the 
same period as the original lease. If they 
intended that the fresh lease would be for 
a differeht period and at a different rent 
nothing was easier for them than to make 
such intention explicit. The clause might, 
for instance, have provided that onthe ex- 


. piry of the term, there would be a fresh 


settlement for a specified number of years 
and rate of rent; or it might have laid 
down that the lease would be renewed at 
what might be deemed fair vent. In the 
absence of such stipniation we cannot but 
hold that the covenant is for the renewal 


of the lease for the same period and on 
the same rent as the original lease. 
The principle applicable to cases of 


this character is stated in Secretary of 
State v. Forbes (4), which explains that 
where there is a covenant for renewal, 
if, the option does not state the terms 


of renewal, the new lease would be 
for the same period and on the same 
terms as the original lease in respect 


of all the essential conditions thereof ex- 
cept as to the covenant for renewal it- 
self. This view is supported by the decisions 
Assheton (5); Rickards v. Ric- 
kards (6); Lewis v. Stephenson (7) and Austin 
v. Newham (8). The respondents have 


(3) 4 Ind. Cas. 585; 13 C. W. N, 595. 

(4) 17 Ind. Cas. 180; 16 C. L. J. 217. 
a 1Y.&C. 82; 41 R. R. 222;40,3. (x. s.) Ex, 
q 

(6) 2Yy. 60. 0, O. 419 at n. 427; 68 E. R 187. 

(7) (J€98) 67 L. J. Q. B. 296; 78 L. T. 165, ` 

1§) (1£06) 2K. B. 167; ib L. J. K. B, E62; 95 L. 
T, 499. 


1 
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ingeniously argued that if this view . be 
adopted the effect of the renewal clause 
would be the grant of a lease in perpe- 
tuity and an indirect evasion of section 
&5 of the Bengal Tenancy Act. This 
contention is fallacious, because the cove- 
nant for renewal itself is not produced in 
the renewed lease unless there is clear in- 


` dication that the parties intended the lease 


to be perpetual. The argument of the re- 
spondents is best answered in the words of 
Knight Bruce, V. ©., in Rickards v. Rickards 
(6): “It is not every new leasethat is a 
renewal of a lease. The. word ‘renewal’ is 
a relative term. which of necessity requires 
to be constrned by reference to some- 
thing else....By reference to what? To the 
lease that he has at the moment; it can 
be construed with reference to nothing else. 
But it is said that the word renewal’, 


though referring to the same property, as 


included in that lease, may not mean the 
same or a similar species of lease. That, 
I apprehend, is an inaccurate interpretation 
of the word. I take it that the term ‘re- 
newal’ means a renovation—a restoration of 
something to a former or original state—a 
repetition—a beginning again; it may mean 
each or either of those things, so far as 
there is any difference between them; it 
must, however, be a renewal, a renova- 
tion, or repetition or restoration of the 
same subject....A renewal of a lease, where 
the context does rot require any differ- 
ent interpretation to be given to it, must, 
therefore, mean the obtaining a lease as 
near as possible in every practicable cir- 
cumstance to the existing lgase—as if the 
subject, worn or wearing ont, was to begin 
again.” The choice lies in fact between two 
alternatives, either to construe the cove- 
nant as futile or to interpret it as to 
provide for a fresh lease on the same terms 
as the original lease. Now it is an 
elementary rule that if itis possible so to 
interpret an agreement between the parties 
as to make it operative, effect should .be 
given to it and the contract should not be 
pronounced unenforceable; as Kay, L. J., said 
in Mills v. Dunham (9), Taie to Abbott 


(9) (1891) 1 Ch. 576 ub p. £6; (OL, Jd. 
64. L. TP. 722; 39 W, R. 289.. 


Gh. 267; 
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` y. Middleton (10) and Grey v. Pearson (11), 


- where a clause in a-contract is ambiguous, 


a construction which will make it valid is - 


-to be preferred to one which will make it 
‘yoid.. The interpretation which we put upon 
. the., clause is undoubtedly consistent with 
: the. language nsed; and we should not 
. consequently accept, as the Court did in 
. Surendra - Nath Sen v. Dinabandhu Naik (3), 
. the contention of the plaintiffs that although 
the parties intended to provide for a renewal 
. of the lease, they made the covenant so 
vague and uncertain in material particulars 
. that their intention was sure to be 
defeated. The resnlt-is that the defendant 
is in the same position as if he had been 
granted a lease for nine years at the rate of 
Rs. 5 a year from the 14th April 1912. 
Consequently the present suit for ejectment 
cannot be maintained. 

The appeal is thus allowed, the decree of 
.the District Judge set aside and the suit 
_ dismissed with costs inall the Courts. 

Appeal allowed, 


(10) 7 H. L. C. 68; 28 L. J. Ch. 110; 5 Jur. (N. s.) 
717; 11 E. R. 28; 115 R. R. 38. 

(11) 6H L.C. 6l; 26 L. J. Ch. 473; 3 Jur, (N. s.) 
823; 5 W. R, 454; 10 E. R. 1216; 108 R. R. 19. 


-CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decree No. 3042 
or 1914. 
- February 18, 1916. 
` Present: —Mr. Justice Newbould. 
RASUL GAZI AND OTHERS— Derenpants— 
APPELLANTS 


VETSUS 
ABDUL JALIL KHAN AND oTrHESS— 


PLAINTIFFs—-RE PONDENTS. 

Lease, covenant for renewal of—Reneived lease, 
terms of—TLerms not mentioned, affect of—Ejeciment— 
Landlord, right of. 

The defendant, an nnder-raiyat, held under a 
registered kabulyat for a term of nine years which 
expired i in 1314. The kabulyat contained a stipulation 
that onthe expiry of the term the defendant would 
possess the land on taking afresh settlement at the 
rate of rent prevailing for surrounding lands: 

Held, (1) that ın the absence of specification of the 
terms of renewal, the renewed lease would be for the 
same period and on the same terms as the original 
lease in respect of all the essential conditions except 
as to the covenant for renewal itself; [p. 451, col. x; 
p. 452, rol, 1.] 
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the fair gama, and 


Wan 


Surendra Nath Sen v. Dinabandhu ' Naik, 4 Ind. 
Cas, 585; 16 U. W, N. 595, dissented from. 

Secretary of State v. Forbes, 17 Iud. Cas. 180; 
16.0. L. J. 217, followed. 


(2) thas the silence in the condition as to the 
terms for which the settlement was to be made did 


not oo the covenant unenforceable; [p. 452, 
col, 1 


(3) that after the expiry of the original lease 
unless the plaintiff landlord tendered to the defend- 
ant a lease at the prevailing rate and the defend- 
ant refused it, the plaintiff could not get a decree 
for ejectment ‘of the defendant. [p. 45z, col. 1.) 


Ali Mohammad Bepari v. Nayan Rajah Bhuiya, 13 
Tnd. Cas. 912; 16 ©. W. N. 620 note; 15 C. L. J. 122, 
quoted with approval 


Abdul Karim Patwart v. Abdul Rahman, 18 Ind. 
Cas. 364; 16 C. W. N. 618; 15 C. L. J. 672, followed. 


Appeal against the decree of theSub-Judge, 
Tipperah, dated the 17th June 1914, affirming: 
that of the M unsif, Chand pur, dated the l6th 
April 1913. 


FACTS of the case appear from the judg- 
ment. l 

Babu Jotindra Mohan Ghosh, for the Appel- 
lants.—The plaintiffs-respondents cannot eject 
my clients, the defendants, under the terms 
of the kabulyat. We,asa matter of fact, 
never denied their right to re-assess the 
under-ryott holding at the prevailing rate 
and also never refused to hold on at the 
prevailing rate. We simply said that we 
should be allowed to hold on at the former 
rate, which is a fair rent. In 1315 we 
expressed to the plaintiffs our desire to 
continue to hold the lands. They then 
demanded Rs. 100 for the lands in place of 
Rs. 35, the pre-existing rental, ‘The 7th 
issue was: “Are the plaintiffs entitled to 
khas possession of the lands iu suit?” The. 
tenant is to signify his intention to hold over. 
The landlord is then to say what would be 
ib is then only on a 
refusal by the tenant to pay that fair jama 
that the landlord can turn him ont. The 
pleadings in this country’ are not to be too 
strictly construed. On a perusal.of the judg- 
ments the question of fair rental seews to 
have been the main point atissue. But no 
decision has been arrived at on the , amount 
of the prevailing rate. The tenant is to be 
offered fair terms. No decree for khas pose 
session to the plaintiffs can be given unless 
and until it has heen found that a lease in 
acecrdance with tle j2evailizng rate was 
tendered by the Jandlord, 
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As to duration of the lease it must be 
for another nine years. See Secretary of 
State v. Forbes (1) and the unreported 
decision of Mr. Justiee Monkerjee and Mr. 
Justice N. R. Chatterjes in Lani Mia v. Mu- 
hammad. Easin Mia (2) and Richards v. 
Richards (3), the observations of Knight 
Bruce, Vice-Chancellor. 

l have not incurred forfeiture of the re- 
newal clause if there has been, as I 
contend, an iniquitous offer on the part of 
the plaintiffs-landlords which I cannot but 
refuse. See Foa on Landlord and Tenant, 
page 406. The offer of fair rental must 
come from the landlord in the first instance. 
My duty is only to demand a re-settlement 
under the terms of the pre existing leage. 

On the expiry of the first lease in equity 
defendants were holding under a fresh lease 
at the prevailing rate. See Secrefary of 
State v. Forbes (1), the third point in 
Mr. Justice Mukerjee’s jndgment. . Equity 
views that as done which ought to have 
been done. | 
-- Hence the main point which is yet .to 
"be found is the prevailing rate for the 
disputed holding. The 7th issue cannot 
‘be answered until that is found. The main 
controversy was on that point. Yet it has 
not been found. 
plate a turning out of my clients on the 
expiry of the term. 


Dr. Sarat Chandra Basak (with him Babu 
Bepin Behavy Bose), for the Respardents.— 
. On a proper corstruction: of 
- statement ihe defendants would be feurd 
ta bave denied taking re-settlement at the 
prevailing rate. The defendants are to 
offer terms at which they wish to take 
re-settlement. No question of equity on my 
part arises. The defendants have incurred 
forfeiture by their insistence to hold on at 
the former jama, 


[Newsortp, J.—What seems to me is that 
neither party was sincere. You were demand- 
ing a very high rate and the defendants were 


- for estimating the prevailing rate a the 
lowest possible sum. ] 
The renewal clauses are to be strictly 


construed. [submit the yresent cne js too 


(3) 17 Ind. Cas. 1£0; J6 C. L. J. 217. 
- (2) +3 lyd. Cas. 448. . 
- (8) 2Y. & 0.0. O: 419 at p. 4:7; €3 E, R. 167. 
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“to offer in the first instance. 


The lease never contem- ‘onder-ryots of the plaintiffs, 


the written: 
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“vague to be given effect to, as bas ‘been 


ruled by this Court in Surendra Nath Sen v. 
Dinubandhu Naik (4) cited bv the first Court. 
The defendants by not offering to take 
settlement at the prevailing rate have’ in- 
renewal clause 


and are liable to walkout. The questien 


of a valid tender on the part of my clients 
` does not arise. 


The tenants’ refusal to pay more than 
Rs. 35, the former jama, is unconditional 


and precludes them from saying that that 


was according to the stil] prevailing 
rate upon the finding by the lower Ap- 
pellate Court. My clients are not bound 
The tenants 
are to approach them with an offer in 
accordance with the prevailing rate. This 


_they have failed to do though repeatedly . 
asked to do. 


The tenant always offers terms 
of a lease he intends to take and if the 
landlord agrees, then a settlement is said to 
have taken place. The tenant being, there- 
fore, withont a lease must go out and tha 
suit has been rightly decreed by the Courts 
below. . 


JUDGMENT.—This appeal arises out of 
a suit for recovery of arrears of rent and 
fcr ejecitment of the defendants, who are 
The defer d- 
ants held undera registered kabulyet for a 
term of nine years which expned in 13814. 
The kabulyat contained a condition that on 
the expiry of the texm the deferdants would 
ressess the Jand cn taking a fresh settlement 
at the rate prevailing for surrounding lands. 
The only question | have to decide is, whether 
this condition isa bar to the plaintiffs suc- 
ceeding in a suit for ejectmenton the ground 
of the expiration of the term of the lease. 
The first Court held that the covenant was 
too vague to be given effect to and the 


lower Appellate Court agreed with this 
view. The case of Surendra Nath Sen v. 
Dinabandhu Naik (4) supports ‘this view. 


Bnt a contrary decision was arrived at in the 
case of Secretary «f state v, Forbes (1). 
It was bee held that if the option does not 
state the terms of renewal, the new lease 
will be for the same period and on the same 


_ terms as the criginal lease, in respect cf all 


the essential ecnditicrs thereof, except as io 


(4) 4 Ind. Cas. 686; 13 C. W. N. 595, 
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the covenant for renewal itself. I bave 
no doubt that this latter decision is more 
correct and as that case was decided by a 
Divisional Bench,it must be followed in 
preference to the former decision which was 
that of a single Judge. The silence in the 
condition as to the terms for which the settle- 
ment was to be made did not render the 
covenant unenforceable. The lower Appel- 
late Court further held that the 
defendants could not raise ejectment 
as they. had not offered to take a re-settle- 
ment at the prevailing rate. It appears 
that on the expiration of the lease the plaint- 
iffs wished to make a re-settlement at a 
rental of Rs. 100. The defendants wanted 
to take a re-settlemént ata rental of Rs. 35 
which had been the former rate. There is no- 
thing to indicate that defendants were ever 
unwilling toaccepta settlementattherate pre- 
vailing for surrounding lands; butthey natural- 
ly wanted such prevailing rate to be assessed 
at the lowest possible figure. They refused 
to accept settlement at the rate offered by the 
plaintiffs solely on the ground that that was 
not the prevailing rate. They did not and 
could not dispute his right to make 
re-settlement at à rate higher than the 
former rate, if the rates of surrounding lands 
were higher. In the case of Ale Mohammad 
Bepari v Nayan Rajah Bhuiya (5) “the facts 
cannot be distinguished from the facts-of 
the present case, asit was there held that the 
plaintiff could not eject the defendant 
without giving him the option to take 
a fresh lease on a fair rent. That case 
which was decided in 1903 was qucted 
with approval in 1911 in the case of 
Abdul Karim Patwari v. Abdul lahman 
(6). Frem this it follows that the only 
question in thiscase is; whether the tender 
made by theplaintiff was the tender of a 
lease at the prevailing rate. If it was, the 
defendant bas refused a valid tender and is 
liable to ejectment. If, however, the tender 
was not a tender at the prevailing rate 
for the surrounding lands, on the author- 
ity of the decision I bave just quoted, the 
plaintiff cannot eject the defendant. The 


(ñ) 18 Ind. Cas, 912; 15 C. L. J. 122; 16 C. W. N, 


GZO note. 
(6) 18 Ind. Cas. €64; 15 C. L. J. 672;16 ©. W. N, 


618. 
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decree of the lower Appellate Court must 

therefore, be set aside and the case remand- 
ed to him for the determination of this point; 

and according as he finds that the tendér 
was a tender at the prevailing rate or not-he 
will dismiss the appeal before him or 
reverse the decision of the first Court so far as 
he grants a decree for ejectment. The parties’ 
will be at liberty to adduce such further 
evidence as they think fit before the lower 

Appellate Court. Costs will abide the 

result, | l 

_ Decree set aside; Oase remanded. 


PRIVY COUNCIL. j 
APPEAL PROM THE Catcutra Hien COURT. 
January 31, 1916. 
Present:—V iscount Haldane, Lord Pagmoon: 
Lord Wrenbury and Mr. Ameer Ali. 
Srimati NRITYAMONI DASSI AND 
OTHERS—APPELLANTS 
versus 


LAKHAN CHUNDER SEN AND nine 


PLAINTIFFS— RESPONDENTS. 

Benami transaction—Test—Source of money—Old 
transaction—-Presumplion—Limitation Act (IX of 1908), 
s. 14-—Suit for possession by part ovuner—Other owner 
made - defendant—Suit, another, by other owner— 
Haclusion of time—Practice. 

In cases whére it is asserted that an assignment in 
the namo of one person is in reality forthe benefit 
of another, the real test is the source neues the 
consideration came. [p. 460, col. 2. | 

Where such a question arises a long time ‘after 
the transaction, when it is hardly likely that evi- 
denes would be forthcoming 
establish or rebut conclusively the allegation, the 
case must be dealt with on reasonable probabilities 
aud legal inferences arising from proved or admit- 
ted facts, | p. 460, col. 2.] 


$ 

A Hindu became bankrupt. Ceftain of his propertie 
were purchased by one of his creditors but were 
subsequently transferred to the wife of the 
insolvent, while certain other of his properties 
remained under his management till his death 
when they passed on to his, sons jointly. The sons 
afterwards executed a deed of covenant in favour 
of their mother, acknowledging her ag absolute 
owner of the properties managed, by them, fhe 
then madea gilt to the wives of her sons in trust 
for themselves ard their scns of the properties which 
werein her name, and crested a trust of the properties 
acknowledged to ke hers and appointed seme of her 
relativesas role managers to the exclusion of tho 
rest. A litigation ensued in which one of the sons was 
made a defendant whose representatives, however, 
prayed for tho declaration of their rights. An issue 
without objection being framed was followed by a 


om either side to` “ 
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Gecree which was, however, modifled on appeal 
on the ground that they being defendants could 


have no decree in their favour in that form, aud ’ 


they were directed to institute a fresh suit, The 


defendants then sned: 

Held, that in computing the period for the suit 
the-time taken up by previous litigation in which 
they all had joined must be deducted. [p. 459, col. 2.] 

_Held, further, that in the previcus suit the Court 
ought to have exercised its power which it possessed 
under the Civil -Procedure Code to transpose the 
defendants in that suit from the category of, defend- 
ants to that of plaintiffs, [p, 458, col. 2. | 


Consolidated appeals from two judgments 
and decrees of the Calcutta High Court, dated 
January 25th, 1909, and: December llth, 
19C8, reversing a judgment and decree of the 
High Court in its Original Civil Jurisdiction, 
dated June ldth, 1908, -and confirming a 
judgment and decree of the Subordinate 
Judge of 24-Pergunnahs, dated December 
29th, 1906. .reapectively. 

FACTS of the case are snfficiently set 
forth in their Lordships’ judgment. 

Messrs. De Gruyther, K. C., Ross, and K. 
O., for the Appellants.-— The suit was 
barred by limitation. The deeds executed in 
1891 and 1892 were not benami and fictitious 
transactions but constituted a family arrange- 
ment binding. on parties thereto and their 
representatives. The respondents were estop- 
ped from disputing the validity of those 
deeds. The properties were bought by 
Shyama Charan and given to Surat Kumari 
in 1861. No suit in the circumstances of the 
case could have been brought in order -to 
disturb a family arrangement acted upon by 
all the members of the family, especially in 
the absence of the other members of the 
family. 

Reference was made to Dharani 
Lahiri v. Kriste Kumari Chowdhrani (1). 

Sir W. Garth and Mr. Spence, forthe Respond- 
ents.—The decision of the High Court in the 
former suit has never beenappealed from and 
is binding upon all the parties to the present 
appeal, The High Court, per incuriam and in 
ignorance that there was an issue in respect 
of respondents’ rightsand wrongfully on techni- 
cal grounds of procedure, deprived them of the 
relief given by the first Court. The decision 
appealed against affirms the decision of the 
High Court in the former action which 
itself affirmed the decision of the Court 
below, the facts, issues, evidence and parties 


(1) 13 T. A. 70; 13 C., 181; 10 Ind. Jur. 270; 4 Sar. 
P. C. J. 709. 
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in each action being the same and there is no 
substantial point of law raised by the appeal. 
The deeds in question were not intended to 
act as conveyances or to form a family 
arrangement, but merely to conceal the true 
ownership of the property from creditors. 
There was no question of estoppel by virtue 
of recital in the deeds, since all parties were 
aware at the time of their falsity and be- 
cause there was no mutuality in the said 
deeds and no change of position was in fact 
intended. Besides the deeds were executed 
to affect third parties and not tbe parties to 
it. The transaction was a bsnami one, and 
any purchase in the name of one member of a 
family must be for the whole family unless 
the contrary is proved. There was no ques- 
tion of limitation in the- present appeal. 


--- Reference was made to Musammat Ranee 


Durno Moyee V. Shooshee Mokhee Burmoma (2); 
Prannath Roy Chowdry v. Rookea Begum (8); 
Pulteney v. Warren (4); Hast India Company 
y. Campion (5); Sreemanchunder Dey v. Gopant- 
chander Chuckerbutty (6). 

Mr. De Gruyther, K. C., in reply. 

JUDGMENT. 

Mr. ÅMEER ALI.—The two suits which 
have given rise to the present appeals 
were instituted, one in November 1904 in 
the High Court of Calcutta, in its ordinary 
original civil jurisdiction, the other in the 
Court of the Subordinate Judge of the 
district of 24-Pergunnahg, in Bengal. 

The parties to this protracted litigation, 
with the exception of the appellant Nritya- 
mcni Dassi and the other female defend- 
ants, are the descendants of one Guru 
Charan Sen, a Hindu inhabitant of Calcutta, 
who died in the year 1872, leaving him 
surviving three sons named respectively 
Baney Madhub Sen, Money Madhub Sen, 
and Chuni Lall Sen, and a widow, Surat 
Kumari Dassi. ‘The appellantis the widow 
of Baney Madhub who died in 1897. The 
following genealogical table will explain 
the relationship in which the parties stand 
to one another:— 

(2) 12 M. L A. 244; 11 W. R.5 (P. 03; 2 B. D 
R. 10 (P. 0.); Z Suth. P. O, J. 173; POER. R. 331; 2 Sar. 
P. C. J. 424. 

(3) 7 M. T. A. 323; 4 W. R. 37 (P. C); 19 E. R. 
gal; 1 Buth. P. C. J. 367; 1 Sar. P. 0. J. 692. 

(4) 6 Ves. 73 at p. 9°; 31 E. R. 944; 5 R. R, 226, 

(5) 4 CL & F. 616; 11 Blig. (x. S.) 158; 7 E. R. 234. 

(6) 11 M. I A. 28 atp. 43; 7 W. R. JO (P. C.\;720 
E. R. 11; 1 Suth. P. O. J. 651; 2 Sar. P. C. J. 215, 
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: GURU CHARAN SEN _ Surat Kumari © 
w S. (died 12th eal 1872) ~ died Ist November 1892. 


i 


3 | 
Nritya Money, = Baney Radha Money, = Money = Indro Money = Munjury. Chuni Lall == Kusum . 

















defendant No 6. 


defendant No. 7.; Madhub, pred. Madhub, dead, Kumari, 
died 24th died ` 5 died 2nd. 
December ith March _ November 
1597. 1897. | 1681. 
4 oA an ee | : 
Brindabun, Lal. Behary, Chatto, Purno, is a 
plaintiff.. plaintiff. Infant, pred. 
Brojosundari, == TJakhan, l plaintiff. : 
plaintiff, 
; J , 
Gocool, Gopal, 
plaintiff, died 30th April 
> 1908 
| : 
Monmotho, Gann, Infant, 
In ant, plaintilf. 
5 plaintiff, Í 
( 
( | | , | I 
Nemye Charan, Gobindo, Panna Pal; Jugal, Nsvadwip, Bonomally, 
defendant No.9, d fendant defendant defendant defendant defendunt 
Attained majority, No. 10. No. 11. No 12. No. 13, No, 14, 
15th February W.S. 
1687. a3 
A 
Mi | | x | | nie 
Madhu Sudan, Kala Chand, Gora Chand, Bhoot Nath, Preo fall, Satish, Jagodish == Sarada 
defendant No. L defendant defendant defendant defendant , died 13th . - | Sundary, 
~ Noz No.3. No. 4. No5. April 1898. de‘ endant 
No. 8. 
Gourargo, 


, 
bt 
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‘Guru-Charan Sen.-appears to have been 
at one. period of his life a very wealthy 
man, and was possessed of considerable 
house property in Calcutta, beside some lands 
in the village of Panihati in the district 
of Nuddea. Among the honse property 
were eight houses situated in Banstollah 
Street and its vicinity, which for tlie sake 
of brevity may be conveniently referred to 
in this judgment as “the eight houses.” 
Besides -these and several others which need 
not be specifically mentioned, he owned 102, 
Cotton Street, and 27, Burtollah Street. 

Between 1855 and 1-57 Guru Charan 
Sen became heavily involved in debt, one 
of his principal creditors being James 
Church, Junr, and Co., to whom he had 
apparently been a bunian, Early in 1&57 
he appears to have executed in their favour 
a bond hy which he hypothecated, among 
other property, “the eight houses,” subject 
to certain prior encumbrances erated in 
favour of one Shama Charan Mallick, to 
whom also he was heavily in debt; and 
in a suit brought immediately thereafter on 
the -bond he confessed judgment. There- 
upon, on the application of another creditor, 
Guru Cnaran Sen was adjudicated an 
insolvent and all his property vested in 
the Official Assignee. This was followed 
by a suit at the instance of Shama Charan 
Mullick in respect of his debt. The Official 
Assignee then brought his action to get the 
insolvent’s properties into his hands. All 
three suits were.referred to arbitration, and 
under the award made in those proceedings 
Shama Charan Mullick obtained priority. 
The Official Assignee, in’ accordance with 
the directions contained in the award, sold 
most of the houses belonging to the in- 
solvent, inclusive of 102, Cotton Street, and 


27 (iow numbered 34), Burtollah Street. : 


But for some unexplained reason the‘ ‘eight 
houses” never came into the possession of 
the Official Assignee; and, although the 
award contained a direction to thateffect, 
it is now admitted they were never brought 
to sale. These eight houses unquestionably 
belonged to Guru Charan Sen, subject, it 
is said, to certain payments ‘out of the 
rents and issues for the maintenance of 
two idols, and he. appears to have retained 
possession of them until his death in Novem- 
ber 1872, when his three sons succeeded 
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to the sama: No application, however, for 
the substitution in the Collector's Ragister 
of their names as, owners in place of their 
father was made until 1877, when’ they 
were recorded as shebazts, the ordinary 
designation for a person holding property 
dedicated for, or charged with, the main- 
tenance in any way of Hindu religious: 
worship. But it .is not disputed that the 
income arising from the eight houses— 
save as fo a small portion which was spent 
for keeping up the two family idols was 
applied towards the general expenses of 
the joint family, 

Chani Lall, the third son, died in 1881, 
leaving a widow, named Kasim Kamar 
Dassi, and’ several sons, of whom Nemye 
Charan is the eldest. But his death made 
no differencé in the mode of dealing with 
the income of the eight houses or in the 
general condition of the family, which was 
that of an ordinary Hindu joint family, 
of which Baney Madhub, the eldest male 
member, was the karta. 

. This state of things continued until 1891, 
ehen the events took place which gave 
rise to the litigation of 1896 and also form 
the subject of the present dispute. 

As already stated, 102, Cotton Street, 
and 27, Burtollah Street, also belonged to 
Guru Charan Sen. These were put up to 
sale by the Official Assignee. One was 
purchased by Shama Charan Mullick, the 
other by one Heera Lal Seal for Shama 
Charan Mullick, and to whom Heera Lal 
appears to have afterwards transferred it 
by deed. Why this devious course was 
adopted in respect of these houses is a 
matter of inference. Shama Charan Mullick 
is also stated to have bought up the claims 
of most of the other creditors. In 186} 
he conveyed 102, Cotton Street, and 27, 
Burtollah Street, to Surat Kumar Dassi, 
the wife of Goru Charan Sen; and one of 
the main questions in the present litiga- 
tion is whether she took them as absolute 
owner or merely bsnami for her husband 
and the joint family, of which he was the 
kurta and the head. 

Between 1883 and 1890 the two brothers 
Baney Madhub and Money Madhnub found 
themselves heavily involved in debt: their 
banianship business had brought them no 
profit; Money Madhub had already suffered 
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imprisonment for debt, and evidently the 
creditors were pressing their demands. To 
add to these difficulties, differences and 
disputes had commenced in the family chiefly 
owing to the indebtedness of the two 
brothers; whilst the mother, Surat Kumari 
Dassi, in whose name, either as absolute 
owner or in trust for the family, some 
of the properties stood, was getting very 
old. The sons of Gani Charan Sen had 
- before them the fate of their father who, 
though he had no doubt contrived to save 
some part of his possessions from the 
general wreck of his fortunes, had died 
an undischarged bankrupt. It is easy in 
these circumstances to imagine why it was 
considered advisable by the principal adult 
members to devise some method to shelter 
the family properties remaining in their 
hands from their creditors. It is notclear 
whether Baney Madhub was the prime 
mover in evolving the scheme, as was 
alleged afterwards by Money Madhub, but 
both took an equal part in carrying it vut. 
This was indubitably, it might be said 
admittedly, the motive cause for the execu- 
tion of the documents,with the nature and 
effect of which their Lordships have to deal 
in these two appeals. 


Early in 1891 a solicitor of the name 
of Netye Dass Dey was instructed to draw 
up certain deeds by which Baney Madhub, 
Money Madhub, and the representatives of 
Chuni Lal were to transfer absolutely the 
“sight houses’ to Surat Kumari 
Dassi, whoon her side, in consideration 
thereof, was to convey in three separate 
parcels the houses which stood in her name, 
102, Cotton Street, the large family residence 
of Guru Charan Sen, bad by this time become 
divided into three separate premises bearing 
separate municipal numbers—1'5, 116, and 
117, Cotton Street—the first being occupied 
as the joint family dwelling house. Another 
house, No. 11], had been acquired, in tbe 
name of Surat Kumari Dassi, and was added 
wholly or partly to the baztak-khana, or male 
reception room, of No. 115. 

To resume the narrative of events leading 
to the litigation in which the family has been 
involved since 1896, Netye Dass Dey carried 
out his instructions and drafted the required 
deeds. Mvidently these were not considered 
cnfficient to answer the objectin view, and 


INDIAN OASES. 


_ the claims of the creditor.. 


[1916 


another well-known solicitor of the Caleutta 
High Court, named Mr. Nemye Charan Bose, 
was consulted on the subject, and he appears 
to have been of opinion thatthe projected 
transfer of the “eight houses’ to Surat 
Kumari could not be snstained against 
He accordingly 
prepared another deed, which was approved, 
and on the 380th June I891, Baney 
Madhub and Money Madhub executed this 
document, called by the parties in these 
proceedings “the deed of covenant,” by 
which they disclaimed all right to and 
interest in the eight houses and acknowledged 
that their mother, Surat Kumari Dassi, was 
the real owner, aad that they had been 
realising the rents of this property on her 
behalf. They further stated that, as she was 
desirous of taking over its charge herself, 
and in consideration of her not demanding 
an account from them of their stewardship, 
they were making this declaration in her 
favour. Nemye Charan Sen, the eldest son 
of Chuni Lall, who was su? jurts at the time, 
did not join in the deed, though he witnessed 
it. There is no suggestion of any kind 
inthis document that the “eight houses” 
were debuiter. 

On the same day, viz., the 30th June 1891, 
they exeeutéd another document, by which 
they substituted their mother as trustee in their 
stead in respect of a Government of India pro- 
missory note for a sum of Rs. 5,000 held 
by the Official Trustee, and of certain lands 
in the village of Agarpara which had vested 
in them under a trust-deed executed by 
their grandmother, Surjumoney Dassi, the 
mother of Surat Kumari. 


By the same deed they assigned or pur- 
ported to assign to her the sole manage- 
ment of the ancestral lands at Panihati, over 
part of which their grandfather, Bissumber 
Sen, the father of Guru Charan, had erected 
a dwelling house anda thakoorbari (temple), . 
where he Lad placed two family idols. This 
property was held by Guru Charan during 
his life, and on his death had devolved on 
hissons. Inthe document under reference 
it was recited that the management of the 
temple and of the worship was conducted by 
them until then in conjunction with their 
mother. 

Contemporaneously with these two deeds, 
Surat Kumari executed three separate ‘deeds 
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of gift’; by one she gaveto Nrityamoni 
Dassi, the wifeof Biney Madhub, in trust 
for herself and her sons, 115, Cotton Street; 
by the other, 117, Cotton Street, and 34, 
Burtollah Street, to Kusam Kumari Dassi, 
the widow of Chuni Lall, “and her sons and 


grandsons” in succession; and by the third,, 


No. 111, Cotton Street, to Baney Madhnub. 

On the 27th July 1891, she executed in 
favour of Munjuri Dassi, the wife of Money 
Madhub, of his twosons by a predeceased 
wife, and of Brajo Sundari Dassi, the 
wife of bis eldest son, Lakhan Chunder Sen, 
a deed of gift in respect of 115, Cotton 
Street. 

She thus allotted to the three branches of 
the family the property which under the 
transfer by Shama Charan Mullick stood in 
her name, and to which, according to the 
appellants’ case, she was absolutely entitled. 
The reason why the gifts were made to the 
female members of the three branches is 
obvious. The object plainly was to avoid 
the possibility of the honusesin question 
being attached and sold at the instance of 
the creditors of Guru Charan’'s sons. 


It is to be observed that parts of all three” 


houses appear to have been let out to tenants, 
and that although No. 115 was allotted to 
Money Madhub’s branch, Baney Madhub’s 
family, with Surat Kumari, continued to 
reside there forsome time at least, though 
in 1892 Nrityamont herself, with her mother- 
in-law, Surat Kumari, appears to have 
moved to Panihati. 

On the 18th January 1892, Surat Kumari 
executed a deed of trust, by which she 
dedicated the “eight houses” to the worship 
of certain idols named therein, and appointed 
Baney Madhub, his wife Nrityamoni, and 
Saroda Sundari Dassi, the widow of one of his 
sons then deceased, as trustees of the endow- 
ment she purported to create by this docu- 
ment. From this time, itis clear, Baney 
Madhub began to collect the rents and 
issues of the ‘eight houses” to the exclusion 
of the other two branches. The rent receipts 
are headed “Estate of Surat Kumari Dassi,” 
and are signed by him for himself and his 
co-trustees. Bitter disputes naturally sprang 
up in the family, which finally led to the 
institution ofa suit in the High Court of 
Calcutta in its original civil jurisdiction on 
the 2lst of December 1896 by the sons of 
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Chuni Lall other than Nemye Charan Sen 
against Baney Madhub, Money Madhub, 
Nrityamoni Dassi and Saroda Sundari Dassi. 
As Nemye had attested the “deed of 
covenant” be was joined asa defendant. 
Their mother, Kusam Kumari, was made 
a party after the action was launched. 

The plaintiffs charged that the statements 
in the “deed of covenant” of 1891 were 
wholly false; that Surat Kumari had no title 
or interest whatsoever in the properties to 
which it related; that it was concocted with 
the object of sheltering the “eight bouses’’ 
from the creditors of Baney Madhub and 
Money Madhub; that Surat Kumari had no 
right to dedicate the said houses; and that 
the “deed of covenant,” together with the 
deed of trust of the 18th January 1892, 
were wholly inoperative against them and 
did not affect their rights in the properties 
in question. And they asked that their 
share and the share of their brother, Nemye 
Charan, may be ascertained, and the “nature 
and extent of their right may be declared.” 

Money Madhub did not enter any defence, 
but in an affidavit relating to the discovery 
of documents in his possession, made on the 
Ist May 1897, he alleged that he had execut- 
ed the “deed of covenant” under the undue 
influence of Baney Madhub and Surat 
Kumari Dassi, both of whom had assured 
him that under the arrangement, all the 
sons and representatives of Guru Charan Sen 
would remain in possession of the “eight 
houses,” and that he had no intention of 
defrauding his creditors, or depriving the 
sons of Chuni Lall of their rights in the said 
properties. 

Money Madhub died during the pendency 
of the suit, and his sons were substituted in 
his place, and Munjury Dassi was brought 
on the record as the mother and representa- 
tive of her son Parno, who had died after 
Money Madhub. 


The sons of Money Madhub, whilst repu» 
diating the charges made against their father, 
associated themselves with the claim made 
by the plaintiffs in that suit, and asked that 
their rights and interests might also be 
declared in those proceedings, 
ing defendants, Baney Madhub, Nrityamoni 
and Saroda Sundari, filed a joint written 
statement in which they traversed the main 
allegations of the plaintiffs regarding ‘the 
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ob ecb with which the documents referred to 
were executed in 1891. With respect to the 
property in dispute, they admitted that it 
belonged originally to Guru Charan Sen, but 
they alleged that it was assigned by him to 
James Church, Junr., ard Co. in satisfaction 
of their claim, and that Shama Charan 
Mallick purchased the same from them with 
moneys belonging toand paid to him by Surat 
Kumari Dassi, that Shama Charan Mullic < 
also bought at the Official Assignee’s 
sale, 102, Cotton Street, and 27, Burtollah 
Street, and subsequently transferred all the 
houses to Surat Kumari, who held them ever 
since in her own right as absolute owner, 
consideration for the transfer, in this instauce 
also, being paid by her with her own 
money. 


‘Baney Madhub died before trial, and his sons 
were brought on the record as his heirs and 
representatives. Some cf them filed separate 
written statements in which the allegation 
about the purchase of the “eight houses” is 
put somewhat differently, but the variation 
does not affect the real defence, viz., that the 
houses were the absolute property of Surat 
Kumari, acquired with her own money. 

| The suit came for-trial before Mr. Justice 
Henderson, of the Calcutta High Court, who, 
afteran exhaustive examination of the evi- 
dence, held in substance that the ‘eight 
houses” never belonged to the mother; that 
they all along remained the property of Guru 
Charan Sen, and devolved, on his death, on 
his three sons; that the “deed of covenant” 
executed in 1891 was merely with the object 
of sheltering the “eight houses” from their 
creditors; and that neither that docament nor 
the deed of trust of the 18th January 1892 
affected the rights and interests of the plaint- 
iffs or of therepresentativesof Money Madhub. 
He accordingly decreed the claims of the 
plaintiffs in that suit. He madea similar 
decree in favour of the sons of Money 
Madhub. 

` On appeal, the High Court in its Appellate 
jurisdiction affirmed the findings of Hender- 
son, J., so far as the “eight houses” were 
concerned, and affirmed his decree in favour 
of the plaintiffs in that suit, cz ., the sons of 
Chuni Lall, other than Nemye Ohara, bat 
differed from him in the opinion he had 
incidentally expressed regarding the right of 
Surat Kumari in 102, Cotton Street, and 27, 
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Burtollah Street, which was nat directly in 
issue in that case. With regard to the claim 
of Money Madhub’s sons, the learned Judges 
considered that as they were defendants Mr. 
Justice Henderson’s decree in their favour 
could not be maintained. They accordingly 
varied his decree in that respect, and relegat- 
ed them to a fresh suit for the relief to which 
they were clearly entitled. It was unfor- 
tunate that the learned Judges did not exer- 
cise the power which they possessed under 
the Code of ivil Procedure, to transpose 
the sons of Money Madhub from the category 
of defendants to that of plaintiffs, and to 
maintain Mr, Justice Henderson’s deeree in 
their favour. Had they done so they would 
have spared this family another ten years’ 
litigation. The mistake was purely techni- 
cal and could have been set right by a small 
amendment without the parties resorting to a 
fresh suit. 

The appellate decree was made on the 
22nd February 1904, and on the 14th Novem- 
ber of the same year Lakhan Chunder Sen 
and his brothers, the sons of Money Madhub, 
brought the present Suit, No. 826 of 1904, 
in the High Court of Calcutta, in its ordinary 
original civil jurisdiction, for the assertion 
of their rights to a one-third share in the 

eight houses”? which had devolved on their 
father on the death of Guru Charan. 

The allegations and charges in the plaint 
are, like the defence, substantially the 
same as in the previous suit. ‘The appellant 
Nrityamoni Dassi, who was the real 
contesting defendant, raised a further plea 
that the suit was barred under the Statute 
of Limitation. 

The case was heard in the first instance 
by Bodilly, J., who upheld the defendant’s. 
abjection, and dismissed the suit, On 
appeal, the High Court reversed his decree, 
and remitted the cause for trial on the 
merits with the following remarks:— 


“The appeal mnst be allowed with costs 
both here and in the Court below, and 
the case must be remitted to be tried out 
on the meritsif, after the contest which 
took place in the previous suit, the present 
respondents think that there are still any 
merits to ba discassed.” 

Tne case then cne bofora Cnitty, J., 
who, in face of the judgment of the 
Appellate Curt on the question of limitativa, 
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held that the plaintiffs’ suit was “out of 


time,” as Surat Kumaris possession was- 


adverse to their father, Money Madhub, 
from the 30th June 1891. He also held 
that they had failed to prove “the benamt 
character of the declaration of trust.” He 
accordingly dismissed the suit. 

On appeal the decision of 
was set aside, and the plaintiffs’ claim 
was decreed with costs. The present 
appeal before this Board is by Nrityamoni 
Dassi, who claims to hold the property 
under the trust deed executed by Surat 
Kumari on the 18th January 1892; and the 
plea in bar ‘of the suit is again urged on 
her behalf. 

As their Lordships concur generally with 
the reasons given by the Appellate Court 
for overruling the plea of limitation, 
they do not wish to prolong the present 
judgment by dealing with the question at 
any length. They desire, however, to 
observe that if the property belonged in 
fuct bu Surat Kumari, and was held by her 
all alung in her own right, as has been 
the defendants’ contention throughout the 
various stages of this long-drawn litigation 
in India, obviously no question of limitation 
arises; neither their father nor the plaint- 
itts had or have any title to it, and their 
suit mast fail on that ground. 

lf, however, the “eight houses” never 
belonged to Surat Kumari, as is now 
‘ conceded at their Lordships’ Bar, if they 
always remained the property of Guru 
Charan Sen and devolved on his sons by 
right of inheritance, then the declarations 
made by them in the ‘deed of covenant,” 
which are now admitted to be wholly 
false, in no way altered thetitle. It did 
not purport to transfer any right: it was 
only an admission of a right which did 
not exist. There is no allegation, far less 
any evidence, that Surat Kumari pretended 
to exercise any right under that docnment 


Chitty, da 


adversely to the real owners until January 
1892. it was after the execution of 
the trust-deed of 1092 that Baney 


Madhub, purporting to act as one of the 
trustees, began to collect the rents and 
issues of the eight houses to the exclusion 
of the other co-sharers. Limitation would 
no doubt run against them from that time. 
But it would equally without doubt remain 
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in saspense whilst the plaintiffs were bona 
fide litigating for their rights in a Court 
of Justice. They had in the suit of | 
1896 before Mr. Justice Henderson associated 
themselves with the plaintiffs in that 
action, and had asked for an adjudication 
in those proceedings of their rights. <A 
distinct issue was framed in respect of 
their clnim, to which no objection seems 
to bave been made by the appellant 
Nrityamoni; and the learned Judge who 
decided thecase pronounced, with reference 
to „their prayer, the following order; — 

The defendants, the representatives of 
Money Madhub, will be declared jointly 
entitled te a one-third share in the 
scheduled properties, and the Officinl Referee 
will make similar enquiries with regard to 
their share and the share of Nemye Charan 
Sen, as to mesne profits and the deeds, 
assurances, and other things which may 
be necessary. These defendants will be 
entitled to get possession of the shares to 
which they have been declared entitled.” 


It wasan effective decree made by a 
competent Court, and wascapable of being 
enforced until set aside. Admittedly, if 
the period during which the plaintiffs 
were litigating fr their rights is deducted, 
their present suit is in time. Their Lordships 
are of opinion that the plea of limitation 


was rightly overruled by the High 
Court. 
As regards the natare and effect of 


the deed of covenant of the 80th June 
1091, their Lordships have no hesitation in 
holding, in concurrence with the High Court, 
that it was wholly illusory; that it never 
operated to transfer any rights, nor in 
fact was if intended to do so; and that 
it was a mere device for deceiving the 
creditors of Baney Madhub and Money 
Madhub and sheltering the property under 
their mother’s name by making an acknow- 
ledgment of a right which never existed. 
All the facts and circumstances taken in 
¢onjauction with the statements in the 
document itself contradict the suggestion 
that it was part of a bona fide family 
arrangement. 

Their Lordships are of opinion that the 
decree of the High Court in Sait No. 826 of 
1904 is right, and should be affirmed, 
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‘Their Lordships have kept quite separate 
the question relating to the right to 102, 
Cotton Street, and 27, Burtollah Street, 
which is involved in the suit of Madhu Sudan 
Sen, brought in the Court of the Subordinate 
Judge of the 24-Pergunnahs, It arose only 
incidentally in the litigation of 1896, and in 
Snit No. 826 of 1904, mainly in consequence 
of the endeavour on the part of the 
defendants to confuse the issues by placing 
the “eight houses” in the same category as 
the other houses as property acquired by 
Surat Kumari Dassi with her own money 
from Shama Charan Mullick. 

Madhu Sudan is a son of Baney Madhub, 
and he brings this suit for a declaration 
of his right as one of Baney Madhub’s 
sons to a one-seventh share of 116, Cotton 
Street, and in the Panibati lands and 
111, Cotton Street, and in respect of 
the shebaitship of the Agarpara property. 
He alleges that the deeds of gift executed 
- by Surat Kumari only gave effect to a 
family partition’ under which his father 
received 116, Cottcn Street, as his share 
in the Cotton Street property, and that 
the” transfer to Nrityamoni was wholly 
nominal. 

The Subordinate Judge dismissed his 
claim with respect to 11], Cotton Street, 
holding that that property was sold by 
Baney Madhub bona fide for the satisfaction 
of the debts of the joint family, for 
which purpose it was, in fact, transferred 
to him by Surat Kumari, in whose name 
it stood. He also held, in substance, that 
the transfer of 102, Cotton Street, and 
27, Burtollah Street, by Sbama’ Charan 
Mullick to Surat Kumari was really for 
the benefit of Guru Charan Sen, that she 
had no beneficial interest in the same, 
and thatthe allotments made in 1891 by 
the several deeds of gift as well as the 
document of the 18th January 1892 were 
executed “with the object of dividing the 
properties of the three brothers in such 
a way that their creditors might not 
seize them in satisfaction of their claims,” 
and that Baney Madhub took 116, Cotton 
Street, in the name of his wife. He 
accordingly decreed the plaintiffs’ claim 
with reference to that property, the 
Panihati lands and the shebaitship, and 
his deeree has been, with a slight 


INDIAN CASES, 


- £1916 


modification, affirmed on appaal by the 
High Court of Calcutta. 

Nrityamoni has appealed, and the sole 
question for determination now left in this 
case is whether the two houses were 
conveyed to Surat Kumari by Shama 
Charan Mullick in her own right as 


beneficial owner, or, to use the Indian 
technical expression, benumt for Guru 
Charan Sen and the joint family. Their 


Lordships have repeatedly laid down that 
in cases where it is asserted that an 
assignment in the name of one person is 
in reality for the benefit of another, the 
real test is the source whence the 
consideration came. At this distance of 
time it is hardly likely that evidence 
would be forthcoming on either side to 
establish or rebut conclusively the allegation. 
The case must be dealt with on reasonable 
probabilities and legal inferences arising 
from proved or admitted facts. On the 
plaintiffs side it is contended that 102, 
Cotton Street, was the family dwelling house, 
and that Guru Charan had the strongest 
possible motive to try to preserve it for 
the family. The Subordinate Judge finds, 
as a fact, a view which is affirmed by 
the High Court, that he had means, in 
spite of his insolyency, to buy it back. 
From this conclusion on the evidence .as 
it stands their Lordships find it difficult 
to dissent. 

On the defendants’ side, if was urged 
in the written statements that Surat 
Kumari had bought these two houses, equally 
with the “eight houses,” with her own 
money. There was absolutely no evidence 
in support of this allegation; no books of 
accounts showing payments, and no 
vouchers or receipts have been produced, 
nor is there any suggestion that any such 
ever existed and were now lost. At a 
later stage of the case, the difficulties 
which surrounded the defendants’ allegation 
were perceived, and it was then suggested 
that the conveyance by Shama Charan 
was a voluntary gift to Sarat Kumari, 
who was a connection of his. If it was 
a gift, it might, as is contended on 
behalf of the plaintiffs, as reasonably be 
a gift to the family in her name. 

Guru Charan was an undischarged 
insolvent; a purchase by him in his own 
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name, or a gift to him in his own name, 
would have been swept up by the Official 
Assignee for the benefit of his creditors. 
What more natural then, it is said, than 
that the conveyance should be in the 
name of the wife? In this connection it 
is to be noted that although Shama 
~Charan Mullick acquired tbe houses in 
1859, and the transfer to Surat Kumari 
was made in 1861, the possession all 
along appears to have remained as before 
with Guru “Charan, for neither Shama 
Charan nor Heera Lal eyer took possession- of 
the properties, o3 

It is unnecessary to discuss how far 
these probabilities and inferences, standing 
by themselves; would outweigh the ostensible 
title, for the books of accounts that were 


to the exclusion of the sons “gi Chani 
Lall who had died in her lifetime. 

For these reasons their Lordships are 
of opinion that the judgment of the High 
Court is right and that both these 
appeals should be dismissed, and their 
Lordships will humbly ‘advise His Majesty 
accordingly. The appellants will pay the 
costs of the appeals. 

Appeals dismissed, 


Solicitors for the Appellants: Messrs. 
T, L. Wilson & Co. 
Solicitors for the Respondents: Messrs 


Downer & Johnson, 
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produced in the litigation of 1896 and are- Eiast Civit Appears Nos. 76 AND 79 or 1915. 


exhibited in the present suits, kept from 
1872, coupled with the circumstances referred 
to above, leave little reason for doubt that 
the conveyance of 1859 in favour of Surat 
Kumari was in reality for Guru Charan Sen 
and his family. They show beyond any 
reasonable doubt that the rents und issues 
arising from these two houses were kept 
in exactly the same way as the rents of 
the “eight houses;” that they were entered 


in the books of the three brothers, for- 


Surat Kumari had no books of her own, 
and were applied towards the expenses of 
the family. The inference is irresistible 
that she was not the beneficial owner of 
any-of the houses. 


The mortgages in respect of the. aes 
in question executed by her by way of 
security for thé banianship of  Baney 
Madhub and Money Madhub respectively 
do not militate; in their Lordships’ opinion, 
with this conclusion. As the property 
stood in her name, the mortgages could 
only be made by her. It-is to be 
remarked, however, that in almost every 
instance, Gurn Charan Sen was also made 
a party. Nor do the dispositions she 
purported to .make by her Will in 1888 
affect the position. Had she died without 
expressing her wishes as to bow the 
property should be allotted, it would have, 
in all probability, given rise io a contest. 
It stcod in her name and was open to 
the contention that it was her stridian to 
which the two surviving sons were entitled, 
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Present:—Mr. Kanhaiya Lal, A. J. C. 
DEPUTY COMMISSIONER, FYZABAD, 
ror AJODHIA ESTATE— 

DEFENDANT— APPELLANT 
VErSUS 
JAGJIWAN BAKSH SINGH AND OTHERS 
PLAINTIFES AND OTHER— DeErFENDANTS— 


RESPONDENTS, 

Decree oj Settlement Court providing for cash nankar 
-Postscript signed by Settlement Officer making nankar 
payable from certain willages, effect of—Charge— 
Immoveable property—Genceral Clauses Act (X of 1897), 
s 8—Adverse possession—Limitation Act (IX of 1908), 
Sch. I, Art, 182. 

A decree of the Settlemont Court providing for 
payment of cash vankar contained a postscript of 
the same date, signed by the Settlement Officer and 
stating that the allowance was payable from certain 
villages: 

Held, that the postscript was a part of the decree 
and created a charge on the villages. |p. 462, col. 2.] 

A right to receive a cash nan kar out of the profits 
of a particular village isa benefit arising ou of 
land within the meaning of section 3 of Act X of 
3897, and at all events a kag of the nature contem- 
plated by the explanation appended to Article 182 
of the Limitation Act. [p. 463, col. 1.] 

Muhammad Zaki v. Chatku, 7 A. 120 at p. 124; 
A. W. N. 11584) 783; Raja Rudr Pratab Sahi v Sheo 
Charan, 1 O. C. 163; Kenkia Jal v Muhammad Husain, 
BA. LAWN (t 882) 159; Raja Muhammad Mumtaz 
Ali Khan v. Wazir Khan; 7 O. ©. 108, referred to. 

A right to nankar allowance may or may not be 
the subject of adverse possession in certain cireum- 
stances, but where that right forms part of a larger 
estate which bas been divided in a particular manner, 
and has been-enjoyed in severalty for more than 12 
yeurs, the enjoyment cf that right, whether it relates 
to the nankar allowance or to the remainder of the 
estate,can form the subject of adverse possession. [p, 
464, col, r 
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Rai N. N. Ghoshal Bahadur and Mr. 
Gokuran Nath Misra, for the Appellant. 

Mr. Muhammad Wasim, for Respondent 
Nor. 1 and 2. 

Messrs. Basudeo Lal and Gopal Sahai, for 
Respondents Nos. 3, 4 and 5. 

JUDGMENT. These appeals arise out 
of a suit brought by the plaintiffs-respondents 
for the recovery of arrears of nankar for 
1312 to 1820 Fasli by the sale of certain 
villages specified in the plaint, The nankar 
allowance was allotted by a decree of the 
Settlement Court to Sitla Baksh Singh, 
Baij Nath Singh, Harpal Singhand Har 
Baksh Singh. The decree provided that 
Sitla Baksh Singh, the predecessor-in-title 
of the plaintiffs, was to get Rs. 330, Balj 
Nath Singh and Harpal Singh, the pre- 
decessors-in-title of defendants Nos. 2 to 6, 
were to get Rs. 51,and Har Baksh Singh, 
through whom the plaintiffs and defendants 
Nos. 2 to 6 claim to derive their title, was 
to get Rs. 334-3-0 annually from the villages 
specified besides scme rent free land, with 
which the present suit bas no concern. The 
proportionate amount, which was to be 
contributed from the profits of each of the 
villages, was also specified. Har Baksh 
Singh was succeeded on his death by his 
mother, Musammat Anar Knar, who was 
murdered in June 1881. On her death 
mutation in respect of her estate was effected 
in favour of Sitla Baksh Singh to the 
"extent of an 8-annas share, and Harpal 

“Singh, Kanta Baksh Singh and Musammat 
Abharan Kuar to the extent of 2-annas-8 
pies share each. ; A l 

The first plaintiff, Jagjiwan Singh, is the 
grandson, and the second plaintiff, Indra 
Baksh Singh, is the son of Sitla Baksh 
Singh. They claimed the nankar allowance 
at the rate of Rs. 330 per year which 
was decreed to Sitla Raksh Singh, anda 
half of Rs. 334 3-0 which was decreed to 
Har Baksh Singh. There is no dispute as 
regards the former item. In regard to the 
latter the contention of defendants Nos. 2 
to 6 was that the plaintiffs were not entitled 
to more than a one-fifth share inasmuch 
as Harpal Singh, Sheopal Singh, Sitla Baksh 
Singh, Baij Nath Singh and Aman Singh 
were alive on the date of the death of 
Musammat Anar Kuar, The Maharaja of 

; Ajodhisa, ‘whose estate isin the cl.aige of 


the Court of Wards. is the superior pro- 
prietor of the villages in question. The 
defence on his behalf was that defendants 
Nos. 2 to 6 had obtained a decree against 
him for .their share of the nenkur allowance 
at the rate of Rs. 330 per year on the 
7th March 1910, that he tendered the 
balance to tse plaintiffs but they did not 
turn up to receive the money and _ that 
they were not, therefore, entitled to claim 
any interest. It was further contended 
that the settlement decree created no 
charge onthe villages and that the claim 
so far as it was for a _ period of 
more than three years was barred by 
limitation. : 

The learned Subordinate Judge found that 
Harpal Singh, Sheopal Singh and - Sitla 
Baksh Singh alone were alive on the 
death of Musammat Anar Knuar, that the 
plaintiffs were entitled to a one-third share 
of the nankar allowance due to her but 
had been receiving Rs. 497-L-6 from the 
Court of Wards since the death of Musammat 
Anar Kuarand that their right to reveive 
a half of the nankar allowance due to 
Musammat Anar Kuar had thus become 
perfected by adverse possession. He further 
found that the plaintiffs were entitled toa 
charge to the extent of the mnankar 
allowance due to them on the villages 
specified in the settlement decree, that the 
claim was not barred by limitation and that 
the plaintiffs were entitled to claim interest 
on the arrears at 1 per cent. per mensem. 

In regard to the question of charge it ap- 
pears that the decree of the Settlement Court 
contains a postscript of the same date, 
stating that the cash allowance was payable 
from the following villages:— 


Rs. A. P, 
1. Koondurka ai 200 8 8 
2. Dewayi a 318 0 0 
3. Pinawan “ae 51 0 0 
d; Bhowanipur wes 151 3 0 


The postscript was obviously a part of 
the decree and was also signed. by the 
Settlement Officer and reading the judgment 
with the postscript there can be no room 
for doubt that the cash annual allowance 
decreed was to ke given from the inecme of 
the villages aforesaid and was iniended io 
be charged-'on the villages from the. profits 
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it was io be paid. The term 
‘immoveable property” is defined by section 
3 of Act X of 1897 to include benefits to 
arise out of land. A right to receive a cash 
nankar out of the profits of a particular 
village is a benefit of that kind and isat all 
events a hag of the nature contemplated 
by the explanation appended to Article 
132 of the Indian Limitation Act. In 
Muhammad Zaki v. Chatku (1) Duthoit, J., 
treated money payable from rents and 
profits in alieno solo, which in English 
Law would be classed as incorporeal here- 
ditaments or money charged upon immove- 
able property. In Raja Rudr Pratab Sahi v., 
Sheo Charan (2) a cash nankar granted in 
lieu of the surrender of the zemindart rights 
was treated as an under-proprietary right 
charged in equity on the zemindari rights so 
surrendered. In Kanhia Lalv. Muhammad 
Husain (3; a document under which a sum 
of- money was annually payable out of the 
profits of a village was treated us creating 
a charge upon the village. ‘lhe same view 
was taken in Raja Mokamad Mumtaz Ale 
Khany. Wanr Khan (4), wherein Spankie, 
A.J. C., in dealing with a case in which a 
‘person was allowed 20 per cent. on the 
Government revénue, observed: “The next 


of which 


question is whether the 10 per cent. on the- 


Government revenue decreed to the Raja 
is a charge upon the village. J think that 
it is. The decree awards to the Raja out 
_of the annual profits’of the village a sum 
equal to 1U per cent. on the Government 
revenue. ‘The decree imposes the liability 
for ihe payment of the money on the 
profits of the village, a liability which 
attaches to the profits of the village 
in whosesoever hands 


be.” 


In the plaint as originally framed a 
perscnal decree was claimed for the arrears, 
but an amendment was subsequently made 
the effect cf which was to claim enforcement 
of the charge cn the villagesspecitied. The 
amendment did not inany way prejudice 
the deferdants. .On the other hand it 
released: them from their personal liability 


~ 3 


(1) 7 A. 120 at p. 124; A. W. N. (1884) 283, ` 
(2) 10 C. 163. 

(83. BAJI; A. W.N. (1882) 169. 

(4) 70. O. 108. 


the -village may 


and no valid objection can be taken to it. 
On the relief as amended, the claim was not 
barred by limitation. 


As regards the allowance claimed by the 
plaintiffs through Har Baksh Singh, the 
learned Counsel for the defendants- 
appellants concedes that he is not in a 
position to challenge the finding of the 
Court below that only Sitla Baksh Singh, 
Sheopal Singh and Harpal Singh were 
alive on the date of Musammat Anar K uars 
death. Sitla Baksh Singh represented one 
branch of the family and Sheopal Singh 
and Harpal Singh represented “another 
‘branch. The third branch was represented 
by Har Baksh Singh.. In the mutation 
proceedings which took place. on the death 
of Musammat Auar Kuar in 1881, Sitla 
Baksh Singh was awarded a haif share in 
her estate. No steps were taken to 
challenge the propriety, of that order 
during the long’ period that has elapsed 
since then. An attempt by Shambhu 
Nath, the husband of defendaut No. 6, to 
claim the entire estate of Musammat Anar 
Kuar as her adopted son was resisied by 
Sitla Baksh Singh, Musammat Abbaran 
Kuar and Harpal Singh, who fled 
objections wherein Sitla Baksh claimed a 
half share in the estate and Musammat 
Abharan Koar and Harpal Singh a 2- 
annas 8-pies share each (Exhibits 12 to 
14). The plaintiffs sammoued the records 
of the Court of Wards to establish that 
tbey. used to receive their allowance from 
the Court of Wards at the rate of 
Rs. 497-1-6 since the death of Musammat 
Anar Kuar but the Court of Wards 
refused to produce the papers, saying that 
they were not in their possession. The 
decree obtained by the defendants Nos. 2 
to 6 against the Court of Wards for the 
recovery of their nankar share at the rate of 
Rs. 330° per year does not bind the 
plaintiffs because they were no parties to 
it. In the mutation proceedings, which 
took place on the death of Harpal Singh 
in 1919, defendants Nos. 2 to 5 claimed a 
nankar allowance of Ks. 330 per year as 
due to Harpal Singh and stated that 
they were entitled to the same as his 
heirs. The present plaintiffs objected to 
the correctness. of that amcunt, but the 
Revenue Court without going into the 
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question of the amount directed mutation 
to be effected in favour of defendants Nos. 2 
and 5, who were found to be the right- 
ful heirs of Harpal Singh. In the absence 
of any adjudication as tothe amount due 
to Harpal Singh that order is not entitled 
toany weight. The Court of Wards should 
not, therefore, have paid Rs. 330 per year 
to defendants Nos. 2to 6 without putting 
them to their proofs. It does not appear 
that they contested the right of defendants 
Nos. 2 to 6 to claim that amount and 
any payment thus made by the Court of 
Wards to defendants Nos. 2 to 6'in excess 
of tbeir share, though made in pursuance 
of a decree to which the present plaintiffs 
were no parties, does not bind the latter 
inasmuch as it was a payment to persons 
who were not lawfully entitled to the 
same, in so farasit was in excess of the 
amount actually due to defendants Nos. 2 
to 6 in accordange with the order of mutation 
dated the llth January 1882. 

A right to a nankar allowance may or 
may not be the subject of adverse possession 
in certain circumstances, but where that right 
forms part of a larger estate which has been 
divided in a particular manner and has 
been enjoyed in severalty from as far 
back as 1882, the enjoyment of that right, 
whether it relates to the nankar allowance 
or to the remainder of the estate, can 
form the subject of adverse possession. 
The plaintiffs have been found to have 
been in the enjoyment cf their half share 
since 1882 and the Court below was justified 
in holding that the distribution made at the 
time of mutation and since enforced cannot 
be disturbed, 

The only other question remaining for 
considerationis whether the offer made by the 
Court of Wards to the plaintiffs in 1l¥ll was 
sufficient. The Court of Wards deducted 
what they paid to defendants Nos: 2 to 6 and 
offered to the plaintiffs Rs. 402.3-0 per 
annum, whereas they were entitled to 
Rs. 497-1-6 per annum. The plaintiffs 
replied that the amount offered was insuffi- 
cient. The Court of Wards did not offer 
the sum in part-payment. The plaintiffs 
are consequently entitled to claim interest as 
damages, but no such interest can be recover- 
ed for any period exceeding three years 
prior to thesuit. The settlement decree did 


not provide for payment of any interest and it 
cannot be treated as acharge on the estate. 
Defendants Nos. 2 to 6 vannot be made liable 
for the excess realized by them. The plaintiffs 
are not entitled to recover the arrears due to 
them except from the property charged. 

The appeal of defendants Nos. 2 to 4 (First 
Civil Appeal No. 79 of 19135) is dismissed 
with costs and that of the Court of Wards 
(No. 76 of 1915) is also dismissed with ccsts, 
except in so far that the amount of interest 
awarded as damages willbe confined to the 
three years preceding the suit, its amount 
being fixed at Rs 357-18-0. The plaintiffs 
will under the circumstances get their costs 
from the defendants in cach case, 

Appeal dismissed. 





BOMBAY HIGH COURT. 
First Crvin APPRALS Nos. 182 ro 185 
or 1912, 

October 12, 1915. 
Present:—Mr. Justice Beacheroft and 
Mr. Justice Hayward. 

Tas ASSISTANT COLLECTOR or KAIRA. 
— APPELLANT 
UCTSUS 
VITHALDAS VALLAVADAS AND OTHERS 
—— CLAIMANTS~—— RESPONDENTS. 

Land Acquisition Act (I of 1894), s. 32—Compulsory 
acquisition of unrecognised sub-division of a narvą 
holding —Bhagdari and Narvadari Tenures Act (Bom. 
Act | of 1862), s. 3. 

Section 82 of the Land Acquisition Act is meant 
to apply t» cases where the possessor of tho land 
has ‘a limited interest in it and does not govern 
the case of the compulsory acqnisition of land 
forming part of an unrecognised sub-division of a 
narva holding. [p. 465, col. ?; p. 466, col. 1.] 

Second appeals from the decision of the 
Joint Judge, Ahmedabad, in Miscellaneous 
Applications Nos. 4A, 4B, 4 and 3 of 1910, 

Mr. S. S. Patkar (Government Pleader), 
for the Appellant. l 

Messrs. G. N. Thaker and J. R. Desai, for 
the Respondents, 


JUDGMENT. 


BATCHELOR, J.- These are appeals brought 
from decisions of the learned Joint Judge 
of Ahmedabad in certain references made 
to him by the Assistant Collector of Kaira 
under section 18 of the .Land Acquisition 
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Act of 1594. The appellant is the Assistant 
. Collector of Kaira, and the appeals raise 
a point of law which is attended with 
some little difficulty and a question of 
fact upon which, I think, there is no 
difficulty, 

= The question of law arises from the 
fact that the land in controversy formed 
part of an unrecognized sub-division of a 
narva holding, and that being so, the 
question is, whether the case is governed 
by section 32 of the Land Acquisition 
Act. The learned Joint Judge held in 
the negative. The contention 
appellant: is that since under section 3 of 
the Bhagdari and Narvadari Tenures Act 
(Bombay Act V of 1862) it was not 


lawful to the claimants to alienate this - 


. parcel of land, therefore section 32 of the 
Land Acquisition Act must apply, and an 


order should be made under that section. l 


The question, which appears to be res integra, 


requires careful consideration ‘of the 
provisions of the Acts. Section 3 of the 
Bhagdari and WNarvadari' Tenures Act 


provides, so far as its provisions are now 
material, that: 

It shall not be lawful to alienate... any 
portion of any bhag or sbare in any 
Bhagdari or Narvadari village other than 
a recognized sub-division of such bhag or 
share.” 

Section 32 of the Land Acquisition Act, 
so far as the section is now material, 
lays down that: 


“Where it appears that the land acquired ` 


belonged to any person who had no power 
to: alienate the same, the Court shall (a) 
order the money to be invested in the 
purchase of other lands to be held under 
the like title and conditions of ownership, 
or (b) if such purchase cannot be effected 
forthwith, then in such Government or 
other approved securities as the Court 
shall think fit; and shall direct the payment 
of interest from such investment to the person 
or persons who would for the time 
being have been entitled to tbe possession 
of- such, land, and such moneys shall remain 
so‘ deposited and invested until the same 
be: applied (1) in the purchase of such 
other lands as aforesaid, or (2) in payment 
to.any person or persons becoming absolutely 
entitled thereto.” 


30 


for the . 


The argument for the appellant is that 
the only condition prescribed for the opera- 
tion of section 32 is that the land should 
be land belonging to a person who had no 
power to alienate if, and, since that condi- 
tion is satisfied here, the section must apply. 
The learned Judge below, in disallowing this 
argument, explains his reasons in these 
words :— 

“I do not think a case like the present 


falls within the spirit of section 32 of the 


Land Acquisition Act. It was meant, I 
think, to apply to cases where the possessor 
of the land had a limited interest in it, -. g., 
a tenant-for-life, guardian, trustee, widow, 
administrator, ete. And I do not think a 
narvadar holding a portion of a nava is in 


‘any sense a tenant-for-life or a trustee for 


his successors or other warvadars of the 
same narva or any other person.” 


While I am timorous abont appealing to 
the spirit of a Statute in order to avoid or 
evade the apparent meaning of its words, I 
think the learned Judge’s conclusion is right. 
And I think so because that conclusion 
seems to me to do far Jess violence to the 


language of section 42 than the opposing 


theory. For the most that can be said for 
the appellant is, as I have indicated, that 
the words of the conditional clause in section 
32 “if it appears that the land belonged 
to any person who had no power to alienate 
the same” are wide enough to inelude 
the case of an unrecognized sub-division 
of a narva. Prima facie that, no doubt, is 


so. But the section, so far as we are con- 


cerned with it, consists of but a single 
sentence, and in order to measure the sweep 
or ambit of the conditional clause we must, 
I think, have regard to the consequent clause. 
That indeed amounts to no more than 
stating the familiar principle thatthe sec- 
tion must be read as a whole. So reading 


“it, I am satisfied, especially from clause (2), 


that the only case contemplated by the 
draftsman was the case where the legal 
estate was in a person possessing only a 
limited interest while outstanding rights were 
in a beneficiary or reversioner who, upon 
the exhaustion of the limited estate, would 
become, in the words of the clause, “absolutely 
entitled” to the land. Familiar instances 
of such possession are supplied by the case 
of a Hindu widow or a tenant-for-life 
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But no such consequences as the section 
prescribes can ensue in the case of narva 
land. For the moneys deposited could not 
. be applied either in the purchase of other 
lands to be held under the like title and 
conditions of ownership or in -payment to 
any person becoming absolutely entitled. 
For the present or late holder of this narva 
was himself absolutely entitled in the sense 
that no one except himself had any claim 
to the land, and no succeeding holder’s title 
could be more absolute than his was. That 
being so, I think that the apparent generality 
of the conditional clause must be restricted so 
as to correspond with the scope of the 
consequences expressed, and since this latter 
excludes the case of a narva holding, that 
holding must be excluded from the opera- 
tion of the section. 

Though it is probable, 1 think that the 
case of a narva holding is a casus omtssus 
from the Government of India Act. The con- 
clusion which I adopt is, in my opinion; 
eapable of reconcilement with the provisions 
‘of section 32; for whereas that section con- 
templates an absolute disability to alienate 
in the person to whom the land belonged, 
the disability of the zarvadar is not absolute 
but only conditional. He can alienate any 
portion of his.holding in certain circumstances, 
provided, for instance, he joins with it 
another parcel, so that the whole subject 
of the alienation is a recognized sub-division. 
Moreover, the phraseology of section 32 


suggests that the disability contemplated is’ 


only a personal disability, whereas here the 
disability is not in the person but isin the 
land itself which, so long as it is an 
unrecognized sub-division of a narva, is in- 
capable of alienation in whosesoever hands 
it may be held. On these grounds I think 
that the conclusion of the learned Judge 
below is right. 

The other opinion, it seems to me, 
nothing to recommend it except a seeming 
conformity with the wordsof the conditional 
clause, while it is wholly incapable of being 
reconciled with all the succeeding provisions 
“of the Statute. 

As to the question of fact, that is, as 
to the amount of the awards made by the 
Jearned Joint Judge, they have been attack- 
ed as excessive by the learned Government 
Pleader and as inadequate by the Jearned 
Pleaders forthe claimants. Tt is not, I think, 


has 


necessary to re-investigate this matter, upon. 
which the learned Judge below has given us 
a careful and well-considered judgment. It 
is enough for me to say that I have heard 
nothing which, in my opinion, would entitle 
us to differ from the estimate adopted by the. 


learned Judge after a full consideration 


of all the evidence bearing upon the point, 
On these grounds I think that the 
appeals and the cross-objections should be 
dismissed with costs. 
In the taxation of: casts Pleaders’ fees 
will be calculated on the difference between 
the award of the Collector and the award - 
of the Joint Judge. l 
HAYWARD, J.—I concur., Ihave only a- 
few remarks to add upon the question of 


law, which is not free from difficulty. It. 


seems to me that this is not a case of, 
disability attached to a person holding land, 
but of a disability attached to the land held. 
No particular person has been deprived -in - 
favour of any other person of the power to 
alienate, but the condition of inalienability 
has been imposed on the land. No par- 
ticular person, in other words, has been re- 
stricted to a limited estate in favour of any 
other person vested with. a reversionary 
estate, but the land itself has been shorn . 
of the usual attribute of alienability by. 
Statute. That appears to.me to be the strict_ 
interpretation of the words “it shall not be ` 
lawful to alienate any portion of any bhag 
other than a recognized sub-division of such . 
a bhag? and “any alienation contrary to 
the provisions of this section shall be null - 
and yoid” of section 8 of the Bhagdari 
Act, V of 1862. 

It would appear that the former, tiz., the 
limited owner, not the latter, the circum- 
scribed property, has been contemplated. 
by section 32 of the Land Acquisition Act. 
The material words of that ‘section are: 
these: “If...... it appears that the land..... 3 
belonged to any person who had no power 
to alienate,...... the Court shall order the 
money to be’ invested in the purchase. 
of other lauds to be held under the like- 
title,...... or if such purchase cannot be 
effected forthwith, then in...... approved. 
securities,...... and shall direct the payment: 
of the interest...... to the person or persons 
who would, for the time being, have been 
entitled to ‘the possession of the said: 
land sce: until the same be applied in. 
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purchase of such other land...... or in pay- 
ment to any person or persons becoming 
absolutely entitled.” It appears to me 
‘that the expressions “if it appears that the 


land belonged to.any person -who had no’ 


power to-alienate” and “any person becom- 
ing absolutely entitled” could be applied 
completely and without practical difficulty 
only to limited owners. It -could not be 
adapted- without strain -of language to 
absolute owners of circumscribed proper- 
ties. Such adaptation, therefore, was, in 
- my opinion, not contemplated by section 32 
of the Land Acquisition Act. 


We ought, therefore, in my 


with costs and to affirm the decisions of 
the learned Joint- Judge - 
` Appeals dismissed, 


ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No. 65 or 1915. 

February 19, 1916. 

Present:—Mr, J akin Tudball and 

Mr. Justice Walsh. 
JOSHI DAMODARJI AND OTHERS—- 
PLAINTIFRS—APPELLANTS 
VErSus -` 


JOSHI RAM NATH— DEFENDANT 


—RESPONDENT. ; 

Arbitration—Civil Procedure Code (Act V of 1908), 
Sch. II—Misconduct-—Preliminary meetings, notice of, 
not given to defendant, effect of--Notice, full, to defend- 
- ant —Absence of defendant at time of delivery of award, 
effect of—Arcard, validity of. 

An arbitrator is guilty of misconduct if he takes 
evidence or hears argaments in the absence of one 
_ of tho parties w ithout having given due notice of the 
time and place fixed for the meeting, Lp. 472, col. 1.] 

But meetings in which no evidence is tuken or 
arguments heard and in which no partition is carried 
out are only preliminary mectings and tho -absence 
of notice of preliminary meetings does not vitiale 
the award. [p. 472, cols. 1 & 2.) 

There is nothing in the law of arbitration which 
makes it necessary for an arbitrator to give any 
further notice when the defendant had fall notice 
that the arbitrator was procecding in spite of repeated 
notices of withdrawal. ip. 475, col 1.] 

When the defendant’s absence is intentional, his 
nbsence at the time of the delivery of the. award 
doc’ not viliate the award. [p. 472, col. 2.] 


First appeal from an order of the Subor- 
dinate J udge, Benares, dated the 3lst March 
1915. 
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FACTS.—The parties to the application 
were members of a joint Hindu family. Joshi 
Ram Nath, one of the members of the family, 
wanted to have his share partitioned. The 
disputes were referred to one Panna Lal as 
an arbitrator. The arbitrator gave an award, 
by which he allotted the shares of each branch 
of the family separately. The plaintiffs 
applied to have the award filed and made a 
rule of the Court. Ram Nath opposed the 
application, cn the grounds that he had never 
consented to have Panna Lalas an arbitrator, 


that he had revoked the authority of the 


arbitrator by written notices and telegrams, 
that the arbitrator had been guilty of miscon- 
duct as he had proceeded with the case inspite 
of the revocation of his authority and had 
not given any notice that he would proceed 
ex parte and that he had not decided many 
matters referred to him and decided many 
matters not referred to him. The Subordinate 


i _dudgefound thatthe arbitrator had been guilty 


of misconduct in that he proceeded to decide 
the case although defendant gave him 
many notiċes and telegrams, also that he 
had acted on personal knowledge, held many 
meetings. without notice, not decided 
many matters not referred to-him and not 
given any notice that he intended to proceed 
ex parte, On these findings the Sub-Judge 
dismissed the application. The plaintiffs 
appealed to the High Court. 


Mr. B.E. O'Connor and the Hon’ble Dr, 
Sundar Lal, for the Appellants. 

The Hon’ble Dr. Tej Bahadur 
Pandit Ramakant Malaviya and Mr. 
nandan Lat, for the Respondent. 


JUDGMENT.—This appeal arises ont 
of an application under paragraph 20 of the 
2nd Schedule of the Civil Procedure Code, 
which has been rejected by the Court below. 

The parties to the application are all mem- 
bers of a Hindu family and are Brahmans 
by caste. They reside at Benares and are 
wealthy, carrying on a large business in the 
purchase and sale of precious stones and 
jewelry. 

The applicants ure all the male members 
of the joint family except one. The 
exception is the sole defendant Joshi Ram 
Nath, against whom tbe application was 
made. 

‘The case for the applicants was that Joshi 
Ram Nath came of age in 1914 and took to 


Sapru, 
Har- 
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riotous living and incurred heavy debts. 
This led to disputes, on which all the mem- 
bers including Ram Nath agreed to partition 
the family property and to separate. That 
accordingly an agreement was drawn up, 
and duly executed on Sth July 1914 and 
presented for registration on 18th July 1914. 

That under the agreementone Panna Lal 
was appointed arbitrator to divide up the 
estate and was given a period of four months 
within which to carry out the partition. 
That because the books of the business were 
not available, having been filed in a 
civil suit then pending against the Raja 
of Amethi, the parties agreed to give the 
arbitrator further time and on October 21st, 
1914, filed a joint application before him 
asking him to fix a date for decision after 
the expiry of two months from that date. 

That the arbitrator commenced his pro- 
ceedings in the end of December 1914 
after the receipt of the books and finally 
passed an award on 25th January 1915, That 
the award was a good one and bind- 
ing on the parties, and should be filed and 
a decree passed in accordance therewith. 
Rum Nath Joshi, defendant, in reply to the 
application pleaded. 


(1) that he did agree to the partition of 
the estate through arbitrators but at no time 
agreed to Panna Lal being the arbitrator, 
that the plaintiff No. 1 Joshi Damodarji 
had named certain other persons to whom 
he (defendant) had agreed but fraudulently 
aud without the defendant’s knowledge had 
the name of Panna Lal entered in the agree- 
ment and in ignorance thereof the defendant 
executed the same; 

(2) that when he discovered the fraud, he 
_gave several notices to Panna Lal to the 
effect that he (defendant) did not agree to 
the arbitration and that Panna Lal was not 
to proceed with it; 

(3) that if he did execute the agreement, 
he had good and valid reasons for withdraw- 
ing from it (1) because the arbitrator was 
a friend and under the influence of Joshi 
Damodarji with whom he had money 
dealings, and (2) because he was an insolvent; 

(4), thatthe award was not binding in 
that it bad not been passed within the 
time limited by the parties, and that he 
(defendant) had not agreed io any exten- 
sion of time; 
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(5) that the arbitration proceedings were 
all ew parte as against the defendant, that 
no notice thereof was given to him 
nor was he informed that if he did not 
appear, the arbitrator would proceed eg 
parte as against him, that the arbitrator 
took no evidence on his behalf and all 
his proceedings were in bad faith as, in 
fact, there was no hearing of the case at 
all by the arbitrator; 

(6) that the arbitrator had left undecided 
several points in dispute and had decided 
several points not referred to him by the 
parties; 

(7) that the award had not been duly 
delivered by the arbitrator; 

(8) that one of the parties to the 
submission, viz., Gauri Shankar died after 
the submission and before the award and 
the proceedings were, therefore, null and 
void. 

The Court below held on the eight issues 
framed by it as follows:— 

(L) That the defendant Ram Nath Joshi 
did, of his own free will and accord and 
without the exercise of any undue influence, 
execute the agreement to refer the matters 
in dispute to the arbitration of Panna 
Lal. 

(2) That the defendant did withdraw 
from the arbitration and that he had good 
grounds for so withdrawing. 

(3) That the award had not been duly 
paki in the presence of the defend- 


wi That the arbitrator did not hold the 
arbitration meetings in the presence of 
the defendant. 

(5) That the arbitrator had failed to 
decide most of the matters referred to 
him for decision, that he had divided the 
property in a manner contrary to the 
agreement between the parties, that he had 
acted upon his own knowledge and not on 
evidence and that for these reasons the 
award was rot binding. 


(6) That the death of Gauri Shankar 
did not adversely affect the arbitration pro- 
ceedings as his representatives were law- 
fully made parties to the proceeding. 

(7) That tbe award was not made 
within the time fixed by the agreement 
and not even within the extension granted 
by the rarties under the application made 
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by them on 21st October 1914 to the arbi- 


trator.. 


(8) That the arbitrator proceeded ez 


. parte against the defendant without giving” 


him due notice ‘of his intention to do so, 
that he ought to have ‘done so and 
having failed was, therefore, guilty of gross 
misconduct. 

(9) That the defendant was not duly 
represented by any one at the time of 
arbitration. 

On these findings, it disallowed the 
application.. In so far as the findings 
are against eni some of the applicants 
have appealed. 

The appeal is contested only by the 
defendant Ram Nath. 

It is pleaded: 

(1) that the defendant entirely failed 
to show sufficient reason for revoking the 
reference to arbitration; 

(2) that the award was made 
time; 

(3) that the arbitrator has not been 
proved to have been guilty of any mis- 
conduct; 

(4) ‘that the arbitrator has neither 
failed to decide any of the matters referred 
nor decided any matter not referred to 
arbitration. 

The learned Advocate on behalf of the 
respondent admits that he cannot support 
all the findings 
that he can only support 
two main grounds:— 

(1) that the arbitrator was guilty of 
misconduct in that he held meetings and 
conducted proceedings in the, arbitration 
on dates of which he gave no notice to 
the defendant and, therefore, behind his 
back; 

(2) that the award was not delivered 
within time. 


within 


its decree on 


Towards the end of his argument he 
also urged -that there was nothing to 
show that the arbitrator took into account 
the Bank of Bengal account and the amount 
deposited therein under paragraph 4 of the 
Sth July 1914, | 

He does not challenge the finding of the 
Court below that no fraud was praetised 
on his client in regard to the agreement 
of the 5th ‘July 1914. On this point we 
have no hesitation in saying that we fully 
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of the Court below, and - 


. the document and registered it. 
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agree with the Court below. The defend yas 
case was that though he had agreal to 
partition by means of arbitration, still he 
had never agreed to accept Panna Lal 
as an arbitrator, that Panna Lal was a 
friend of his ‘cousin, the appellant Joshi 
Damodarji, had had money dealings with 
him and had become an insolvent, that a gross 
fraud was practised on him in that 
Panna Lals name was entered in the 
document without his knowledge or con- 
sent, that the document was written in the 
Arabic character which he cannot read, 
that it was not read over to him, and 
when he discovered the fraud he.at once 
protested and sent a notice to Panna 
Lal and repeated this notice on three 
subsequent dates. The Court below ‘has 
found, and rightly so, that this story of 
fraud is entirely false. The facts are that 
this defendant came to the age of majority 
(18 years) in June 1914. He at once took 
to dissolute ways and within a few months 
ran into debt to the extent, as he himself 
admits, of Rs. 50,000 to Rs. 60,000. He 
18 one of three sons in one of the three 
branches of the family. His brothers 
also incurred debt and the other mem- 
bers of the joint family saw ruin star- 
ing them in the face by a continuation of 
this state of affairs. Ram Nath, as hislearncd 
Advocate admits, had got into the hands of 
rascals who were pandering to his immoral 
tastes and fleecing him of his wealth. It 
was this that led to the idea of partition 
and the evidence leaves it beyond all doubt 


.that he agreed to the division being carried 


out by Panna Lal as arbitrator. He execated 
It was read 
He 


out to him at the time of registration. 


_ also executed on 6th July 1914 and registered 


a general power-of-attorney in favour of 
his elder step-brother Durga Shankar. 
On Angust 3rd, 1914, he and his brother 
Durga Shankar fled an application signed 
by both before the arbitrator (Exhibit 10), 
pointing out that their creditors were 
pressing them and asking for an advance 
from the common funds, to be debited 
against the shares to be ultimately allotted 
to them. 


It was not until August 31st, 1914, that he 
attempted to withdraw, on that date with 
the assistance of a Pleader’s clerk hg 
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sent a registered letter to the arbitra- 
tor. He and the clerk say that it contained 
an intimation that he declined to go on 
with the arbitration. Panna Lal says that 
it contained a blank sheet of paper and 
he wrote to Ram Nath to that effect, as the 
latter admits. 

On 9th September 1914, the latter sent 
a second notice. 

On Octobar 21st, 1914, an application was 
filed by the parties before the arbitrator 
asking him “not” to take up and decide 
the case “within” the next two months 
owing to the absence of the account books. 
It bears Ram WNath’s signature ani he 
admits it, but again pleads another fraud by 
his cousin upon him in obtaining it. He 
has perjured himself so much as to the 
‘alleged initial fraud that we have no hesi- 
‘tation in accepting the evidence of Joshi 
Daiiodarji and holding that the second al- 
leged frand was not committed upon him. 


On 18th November 1914 he asked Panna 
Lal to obtain for him some money .as one of 
his creditors was pressing him and, as Panna 
Lal’s evidence and that of Damodarji shows, 
the arbitrator obtained for him a cheque 
for a fairly large sum. On December 23rd 
he sent another notice and a telegram to 
the arbitrator to the effect that he refused 
to accept the arbitration. 

He repeated the notice on December 30th 
and on 2nd January 1915 he instituted a 
regular suit for partition of the estate. 

The arbitrator after making his inquiry 
and dividing the estate pronounced his 
award on 25th January 1915 and the move- 
able property in the shape of jewels, etc., 
allotted to Ram Nath was deposited in the 
Bank of Bengal at Benares to his credit. 

This application to file the award was 
made on January 26th. 

Two facts are worthy of note: 

(1) that the fairness of the actual division 
of the estate by the arbitrator has not been 
questioned; 

(2) that all the members of the family 
except Ram Nath have accepted the arbi- 
trator’s decision. 

The first question for our decision is whe- 
ther the respondent had good cause to revoke 
the submission to arbitration. 

The grounds stated by Ram Nath himself 
are:—- 
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(1) The alleged fraud practised upon him 
by his cousin and in regard to which his 
allegation has been found to be false.— 

(2) That Panna Lal was an insolvent. 

(3) That he was under the influence of 
Joshi Damodarji and had money dealings 
with him. 

On the two latter points Ram Nath was 
unable to produce any evidence whatsoever 
and his allegations are totally denied on 
oath. Though the Court below has decided 
the point in favour of Ram Nath it has not 
done so on any of the grounds put forward 
by the latter. 

It has held that he had good cause: 

(1) because the arbitrator held meetings 
without fixing dates and informing the 
parties; 

(2) because the arbitrator commenced 
proceedings several months before he received 
the original, agreement of the 5th July 1914; 

3) because in the opinion of the Court 
below the arbitrator showed great partia- 
lity to Joshi Damodarji; 

(4) because Panna Lal sent no replies to 
the notices sent to him by the defendant. 

The first of these grounds is an irregularity 
which amounts to misconduct on the part of 
an arbitrator and would be good ground for 
setting aside an award, if it were true. We 
shall show later on that there is no real sub- 
stance in this objection and that the arbi- 
trator has not been guilty of any such mis- 
conduct, 

In regard to the second ground nothing 
need be said, as it plainly is of no force. 

In regard to the third, the Court below 
does not state in its judgment, in what man- | 
ner the arbitrator showed any partiality to 
Joshi Damodarji and the learned Counsel 
for the respondent has not attempted to show 
us anything on the record. 

The fourth ground is also clearly of no 
force whatsoever. We are clearly of opinion 
that no substantial cause for withdrawing 
from the arbitration has been shown, 


The next question is whether or not the 
award was made within time. 

The decision on this point depends upon 
the true meaning of the application of, 21st 
October 1914, which the parties filed before 
the arbitrator. This is the application in 
respect to which Ram ‘Nath pleaded that his 
signature had been fraudulently obtained and 
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in regard to which plea, we have already 2. That he proceeded ex parte against 
expressed our opinion that itis untrue. It’ the defendant without giving him notice 
was filed after he had already twice notified that he intended to do so. 

the arbitrator, on 31st August and 9th Sep- (3) That he did not deliver his jadg- 
tember, that he withdrew from the arbitra- ment in the defendant’s presence and 


tion. that the award was, therefore, not duly 
The translation in the printed record is in- promulgated. ; 
accurate. The petition pointed out that the- These points are best discussed together. 


partition could not be carried out without The defendant, as we have already pointed 
the “account books of the firm and that they out, appointed his half brother Durga Shanker 
had not been yet returned by the Civil Court. as his attorney. Durga Shanker attended the 
The prayer is contained in the last sen- arbitrators Court and from time to time 
tence:— Therefore it is prayed thata date signed the proceedings. Ramnath has 
be fixed for decision “bad do mahin2”, i.e, -sworn that he revoked the power of 
that some date more than two months ahead attorney and that he filed an application 
of the date‘on which the prayer was made, in the -Collector’s Court giving due notice 
should be fixed for decision of the case. It of the revocation. He says that he 
is clear that the-parties: calculated that it ~ informed Durga Shanker and his cousin 
“would take two months to obtain the books Joshi Damodarji. The learned Subordinate 
from the Civil Court and they left it to the Judge says that he can see no valid 
‘arbitrator to fix some date ahead for the reason to disbelieve this evidence. In 
' hearing and decision of the matter. view of the defendant’s character and the 
The original period of four months fixed by false allegations of -fraud made by him, 
the ‘agreement of Sth July 1914 would - we find it impossible to accept his evidence 
expire on 5th November lyi. This peti- standing as it does entirely uncorroborated. 
tion left it to the ‘arbitrator’s discretion to Neither the petition which is said to 
fix adate after 21st December. The books have been filed in the Collector's Court 
- appear to have been secured sometime early nor a copy of it has been filed. He 
in December and the arbitrator’s evidence admits that he gave no information on 
leaves it. beyond doubt that he began work the point to the arbitrator. He does not 
. in earnest soon after December 2lst.. The state the date or month of the alleged 
lower Court has apparently interpreted this revocation, 
petition to mean that the matter was to Nor indeed does if much mutter whether 
be decided within two months of October or not he did revoke this - power-of- 
21st, 4. e. on or before 21st December. The attorney, for we have it from the mouth 
-word “bad” in no way can mean “on?” or of the arbitrator himself that when he 
“before”. Its pure meaning is after’ and fixed dates for the hearing of the case, 
we cannot understand how the Court the taking of evidence and the division 
below gave such ‘an erroneous interpreta- of the property, he duly gave the parties 
tion to this document. The arbitrator de- information so as to enable them to 
cided the case on January 25th, 1915,and attend and if the defendant without jast 
we are of opinion that he decided it with- cause abstained from attending, he cannot: 
in ‘a reasonable time after the 21st be heard to plead that he was not duly 
December 1914, and that the parties represented at the hearing of the case. 


‘left the extension of time entirely to The lower Court has h 

fi 4 eld that the 
his discretion and that he exercised a, arbitrator, on finding that the defendant did 
wise and proper discretion. - not attend, ought to have ‘given the latter 


The next - question for decision) is notice of his intention to proceed ex parte, 
whether the arbitrator has béen guilty of relying for this on a practice prevalent in 
misconduct. - England and mentioned at page 153 of Russel 
- The Court below has held:—~ on Arbitration. Butin so doing, the Court 

(1) That he held meetings without has lost sight of. the fact that the de- 
fixing dates and in the absence of the fendant had without just cause attempted 
defendant, ` , to reyoke the submission to arbitration, 
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Four times he had sent notices to the 
arbitrator to this effect, The arbitrator 
resolved to proceed with the case and 
gave the defendant due notice of the 
various dates fixed. The latter did not intend 
to attend and had denied the arbitrator’s 
authority. There is nothing in the law 


of arbitration in this country which made. 


it necessary for the arbitrator to give 
any further notice, for the defendant 
had full notice that the arbitration was 


- proceeding in spite of his notices of 
withdrawals. It cannot be said that an 
arbitrator .is guilty of misconduct if 


he adopt, for the purposes of the trial before 
him the procedure. laid down by the 
Legislature for the ordinary Civil Courts. 


Where a defendantin a civil suit receives 


due notice from the Court of the suit and 
date fixed for its hearing and  wilfuly 
abstaings from appearing, it is 
incumbent on the Court to inform him 
of the fact that it intends to proceed 
ex parte, 

Here the defendant had joined “in 
the submission, without just cause he 
subsequently denied the arbitrator’s authority 
and clearly indicated his intention of 
not appearing. In spite of this the 
arbitrator gave himdue notice of the various 
dates fixed. We fail to see that the 
arbitrator was guilty: of any misconduct, 
There remains the question whether the 
arbitrator has been guilty of 
in that he held some three or- four 
“meetings” (as the word “jalsa” has been 
translated) without first fixing dates for 
the same and informing the parties. 

It is clear that if an arbitrator takes 
“evidence . or hears arguments in the 
absence of one of the parties without 
having given due notice of the time and 
place fixed for the hearing, he would be 
guilty of misconduct which would vitiate his 
award, but in the case now before us itis 
manifest that. he has done no snch thing. 
The only evidence on the point ıs the 
statement of the arbitrator himself, . and 
the plea is based on certain sentences 
to be found in the record of his evidence 
but those sentences must be read to- 
gether with his explanation thereof. He 
stated: “I did not fix any dates for 
the meetings I held for arbitration at 
first. They all assembled and meetings 
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were held. There were three or four 
such meetings as were held without 
fixing dates.” In the first place, he dis- 
tinctly says that all the parties were 
present at these informal meetings and 


in the negt place he added: “The arbi- 
tration proceeding that I took without 
fixing a date was that I consulted at my 
house as to how I should. proceed with 
anything and if anyone presented an 
application I took it....The consultation was 
held with the members of the family but 
not with each of them separately”. 

It is quite clear that there were preli- 
minary proceedings prior to the hearing 
of the case, which did not really commence 
until the end of December, that neither 


evidence was taken nor- arguments heard 
nor the partition carried out. In regard 
to the other meetings the arbitrator 
testifies that he fixed dates and duly 


notified the parties in writing and also 
orally by messenger. 

There is no evidence to contradict the 
arbitrator and we are of opinion that 
his word in this respect may be trusted. 

Jn regard to the delivery of the award, 
the fact that the defendant was absent at 
the time does not in any way vitiate the 
award. [t was communicated to him at once 
by the arbitrator,as he has admitted, There 
is no force whatever in this plea of miscon- 
duct, sesing that the defendant’s absence 
was intentional, 


The last point for decision is, whether 
the arbitrator has failed to decide any of 
the matters referred to him orhas decided 
matters not referred to him. (Issue 5 
in the snit.) The lower Court's judg- 
ment on this issue begins as follows:— 

“Most of the matters referred to the 
arbitrator for decision have not been 
decided by him”. l 

We can find no warrant ‘for this statement. 
Certain points are taken in the judgment and 
they are as follows:— 

(1) The learned Judge says that 

“Though the parties had a dispute about 
the self-acquired property, yet the arbitrator 
does not seem to have held any inquiry 
about it but he has recorded the statement 
of the: sharers about it.” i 

There is no allegation that the arbitrator 
refysed to take any evidence offered.on the 


~ 
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“point and the question of the self-acquired 
property is dealt with at length by him in 
the forefront of his award. There is no 
basis whatever for the lower Cour’s remark 
and there is a clear decision on the point. 

(2) The Subordinate Judge says:— 

““The second matter which the arbitrator 
has failed to do according to the agreement, 
is that he has allowed the outstanding 
debts due to the frm of the parties to remain 
joint, whereas under the second clause of the 
agreement the arbitrator was authorised to 
divide the same in sucha manner as to give 
distinct debts to each of the sharers in 
entirety.” 

This remark is grossly inaccurate and 
entirely unfair to the arbitrator. Clause 2 
of the agreement ig to the effect that the 


arbitrator should “as far as possible”, in 


dividing up the debts due to the family, 
allot the whole of a debt to one party and 
this the arbitrator has done so far as the 
good debts of the firm are concerned. 

In regard to the bad debts the collection 
-~ of which was doubtful, he directed that 
these should be recovered by Damodarji 
and after deduction of the costs of 
collection, shonld be divided among thor 
parties in proportion to their respective 
shares, 

(3) The lower Court remarks, “no account 
of -the deposit of the joint fund in the 
Bank of Bengal seems to have been shown 
to the arbitrator at the time of arbitration.” 

This at most is not miseconduet on the 
part of the’ arbitrator and as a matter 
of fact that fund was taken into consideration 


by the arbitrator in the partition. 


(4) The lower Court takes exception to the 
fact that two pearls which had been sent to 
Europe for sale had not been valued by the 
arbitrator and were left as joint property by 
the arbitrator. 

The fact is that the true value of these 
pearls was not ascertainable and so they 
could not be. sold, being in the hands of 
European dealers. The arbitrator decided 
that directly it could be done, they were to 
be sold and the price obtained was to be 
divided among the sharers in proportion to 
their share. Nothing was left joint. Specilic 
sharers were allotted. Clause 2 of the 
agreement left something to the arbitrator’s 
discretion, 
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(5) The fifth objection taken by the Court 
below is, not that the arbitrator had left the 
house property out of the partition, but that 
he had partitioned it in a manner not in 
accordance with that laid down in the agree- 
ment. They fell to the share of one party, the 
others receiving compensation. The Court. 
below is of opinion that they should have 
been divided between the parties. There 
is no force at all in the objection, because the 
arbitrator acted under clause (7) of the 
agreement. Hach lot of property was put up 
to auction among the parties and the one who 
offered most obtained it, the other receiving 
their share in cash. 

(6) Lastly the Court remarks that the 
arbitrator was guilty of misconduct in that 
he acted on his own knowledge with respect 
to the value of the houses. 

In the first place, this remark has no con- 
cern with the issue and in the second place, 
is incorrect. The valuation of the house 
property. was the price offered by the highest 
bidder at the auction among the parties, 

We have noted these points as being the 
reasons given by the Court below for its hold- 
ing that most of the points for decision were 
left-undecided. The learned Advocate for the 
respondent has not attempted to support the 
finding of the Court below on this issue on 
any of the above noted grounds. In a 
rather hesitating manner he has pointed 
to clause 6 of the agreement and urged 
that the arbitrator made no arrangement 
for the costs of the food and private 
expenses of the parties between the date 
of the agreement and the date of the 
award, basing his argument on the state- 
ment of the arbitrator at page 20A. (e toe), 
He urged that the arbitrator had failed 
to carry out his duty in respect thereto, 


Under clause 6 the parties agreed that 
they were to draw the funds necessary 
for such expenses during the arbitration 
from Joshi Damodarji and at the time of 
the partition the amounts thus drawn 
were to be deducted from their shares of 


the property and handed over by the 
arbitrator to Damodarji. The arbitrator 
explains that the parties produced 
no such accounts before him, as they 


probably made their own arrangements to 
meet their own ;expenses. He, therefore, 
divided up the whole of the property and 
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awarded nothing on this ground to 
Damodarji. The latter would be the person 
aggrieved, if anybody, if money specifically 
due to him had not been allotted to him. 
He makes no complaint. In facet all the 
eo-sharers have accepted the award except 
Ram Nath. In the absence of evidence 
on the point the arbitrator’ was quite 
correct in not allotting anything to Damo- 
darji. 

We, Mee hold that no point has 
been left undecided by the arbitrator. 
. No attempt has been made to show that 
he decided any matter nob referred 
to him.. 

We, therefore, are of opinion that the 
award is a complete award, that the 
arbitrator has not been guilty of any 
misconduct, that his: award is an honest 
one accepted by all members of the 


family excepting Ram Nath, that no 
fraud whatsoever was practised on 
the respondent by any one, that he 


- voluntarily agreed to submit the matter 
to the arbitration of Panna Lal, that he 
had no just cause for Kaka A to with- 
draw from the arbitration and that the 
award is good and binding upon him. 

We, therefore, allow this appeal, set aside 
the order of the Court below and direct 
that the award be filedin Court. 

Under paragraph 21 ofthe Second Schedule 
of the Civil Procedure Gode we pronounce 


-judgment- according to the award 
“and decree the claim accordingly. A 
partition decree will be drawn up in 


accordance with the terms of the award on 
the necessary stamped paper according to 
law. 

By Tar .CourT.—The above order includes 
the costs of the case in both the Courts to the 
appellants. 
fees on the higher scale. 


Appeal allowed. 
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PUNJAB CHIEF COURT. 
FULL BENCH. 


Sseconp Civic APPRAL No. 916 or 1914. 
March 11, 1916. 

Present: —Sir Donald Johnstone, KT., 
Chief Judge, Mr. Justice Chevis, Mr. Justice 
Scott-Smith, Mr. Justice Shadi Lal and 
Mr. Justice LeRossignol. 

ALLAH DITTA—Puraintirr— 

APPELLANT 


VETSUS 


NAZAR DIN eee me Tires 

Transfer of Property Act (IV of 1882), ss. 54, 58 — 
Mortgage, when complete—Sale, when complete—Con- 
sideration —Title—Contract to the contrary—Presump- 


‘tion. 


Like the definition of “sale”, as given in section 
Š of the Transfer of Property Act, the definition 


of “mortgage”, as given in section 53 of the same ' 


Act, should be unreservedly adopted and recognised 
as good law for the Punjab. [p. 476, col. 1.) 

Iu the absence of a covenant or stipulation to the 
contrary a mortgage is complete, or in other words, 
the “transfer of interest” is effected, not when the 


consideration for itis paid or made ood but when ` 


the mortgage contract is entered into, regardless of 
whether “and when ‘the consideration is paid or 
made-good. [p. 476, col. 1.) 

The “covenant or stipulation to the contrary may 
be express or implied, the question in such cases 
always being—when did the parties intend that the 
“transfer of interest” should take place? The pre- 


“sumption would be in favour of immediate transfer 


but this presumption could be rebutted by proof 
of an express stipulation to the contrary, or .by 
proof of facts and circumstances from which such 
a contrary intention might reasonably be inferred. 
[p. 476, col. 1.] 

Case-law onthe completion of mortgage discussed. 
{pp. 476 t0 480.] 

Obiter.—In the absence of a contract 
contrary title by “sale” passes to the veudee at the 
‘time when tho contract of sale is made, regardless 
of a hi or when the price is actually paid. Tp. 475, 
col. 2 


Second appeal from the decree of the Ad- 
ditional Divisional Judge, Amritsar Division, 
at Gurdaspur, dated the lth March 1914, 
-reversing that of the Munsif, first class, 
_Shakargarh, dated the 3rd ' December 1912, 
decreeing the claim. 


Mr. Muhammad Din, for the Appellant. 
Mr. B. D. Qureshi, for the Respondent. 


JUDGMENT. 


JOHNSTONE, ©. J.—(March Ist, 1916.)—In 
these two cases—Civil Appeal No. 916 
of 1914 and Civil Appeal No. 2682 of 
1915—the main question to be answered 
is substantially the same, and in both 
cases the Judges concerned were of opi- 
nion, in view of ee unsatisfactory state of 


to the ' 


w 
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‘ the authorities, that .it was necessary to 
secure 2 pronouncement from’ a Full Bench 
_of five Judges. We have had the aforesaid 
question argued for both cases together and 
are ready tolay down principles for future 
guidance. We have not gone into the facts 
of the two cases for ourselves on this occasion 
but have taken them as stated inthe two 
-referring orders, necessary extracts from 
which I now transcribe here:— 


Crvu. APPEAL No. 916 or 1914. 


_ “The claim is based on a mortgage-deed 
for Rs. 270 executed on Ist January 1909 by 


defendant No. 5 in favour of plaintiff, and. 


also for possession of the. mortgaged land. 
There were three items making up the total 
of Rs. 270, and of these we have only to con- 
sider one, viz, Rs. 140 due to a previous 
mortgagee, Nabi Bakhsh, the sum being left 
with plaintiff for payment to him. The suit 
was brought on 20th February 1912, t.e, 
Y6th months and 29 days later, and up to 
that time plaintiff had not paid off Nabi 
‘Bakhsh. On account of this non-payment 
the lower Appellate Court, dissenting from 


_. the first Court, and following Gokal Chand v. 


Rahman (1), has dismissed plaintiffs suit. 
‘Plaintiff bas filed this second appeal and 
urges that the ruling quoted does not apply, 
especially as plaintiff took upon himself the 
. liability for the-previous mortgage-money. In 
ground No.3 he also suggests estoppel against 
respondent but this has not been noticed in 
argument. The sole question for decision, 
therefore, is whether the mortgage in favour 
of plaintiff fails and cannot be enforced by 
- him because he had not, up to date of his 
suit, paid off the previous mortgagee, Nabi 
Bakhsh.” 


Civin Appa No. 2682 or 1915. 


' “This is a suit for possession of. 14 bighas 
_ 12 biswas of-land and for a declaration that 
plaintiff holds it as security for Rs. 1,422. 


“In 1898 the land was mortgaged to plaintiff 
‘with possession for Rs. 800, of which Rs. 500 
were left with him to redeem an earlier 
mortgage of Rs. 500 in favour of Salig and 
Kunja. 

“Plaintiff, however, did not redeem Salig 
and Kunja’s prior mortgage, apparently 


(1) 59 P, R. 1907; 62 P. L-R. 1908 (F. B). ~ 
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because they had a second mortgage, which 


raised the amount secured to them on the 
land to.some sum exceeding. Rs. 540. 

“Next, the mortgagor sold 9 lighas 
out of the mortgaged area to Amin 
Chand for Rs. 1,025 and Amin Chand de- 
posited with the Deputy Commissioner, for 


“payment to Saligand Kunja, Rs. €34, where 


upon plaintiff paid Salig and Kunja Rs. 834: 
also. Plaintiff now sues for possession; the 
‘Courts below have dismissed his suit on the 
ground that he failed to fulfil the conditions 
of his contract by not redeeming the prior 
mortgage within a reasonable time. 

“T am desired to refer the case toa Full 
Bench on the ground that the same point 
is involved in this ease asin Civil Appeal 
No. 916 of 1914; the cases are almost 
parallel, for even if plaintiff had fulfilled 
his contract and, I understand, he was 
willing to do so, the prior mortgagees would 
not have released the land on receipt of 
Rs. 500 only. 


“So faras Iam aware, there is no evi- 
dence of demand on the part of the mort- 
gagor, and it seems to me inequitable that 
‘plaintiff should lose his security for Rs. 300 
advanced by him, merely because the mort- 
gagor had understated the amount of the 
pricr incumbrances on the land. < 

“The defendant-vendee purchased the 
land subject .to any encumbrance created 
by his vendor”. 

I think it will be most convenient to state 
as simply as I can the general principles 
1 have arrived at, and then to explain the 
road by which I have travelled, incidentally 
pointing out, where necessary, what seem 
to meto be errors insome of the rulings 
frequently quoted in this Court. <A sale is 
a transfer of ownership in exchange for a 
price paid or promised or part paid and 
part promised. (Section 54, Transfer of 
Property Act.) This is Statute Law for the 
greater part of India, and has always been 
recognized as the law for the Punjab and, it 
implies that, in the absence of a covenant 
to the contrary, title passes to the vendee 
ab the time when the contract of sale is made, 
regardless of whether or when the price is ac- 


tually paid. (Cf. Bhagan v. Allah Ditta (2).] 


(2) 9 Ind. Cas. S47; 55. P.R.: 1911; 27 P. L. R. 1911; 


Al P. W. R. 1911. 
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A mortgage is the transfer of an interest in 
specific immoveable property for the purpose 
of securing the payment of money advanced 
or to be advanced by way of loan, an exist- 
ing or future debt, or the performance of 
an engagement which may give rise to a 
pecuniary liability. (Section 58, Transfer 
of Property Act.) This also is Statute Law 
for the greater part of India, though nof 
for this Province; and in my opinion, just 
as many, perhaps most, of the provisions of 
the Transfer of Property Act have been 
recognized as good law for the Punjab, this 
provision should also be unreservedly adopted 
by usand should be given its full logical 
effect. It connotes a consequence on the 
same lines as that stated above in the case 
of sales; that is to say, in the absence 
of a covenant or stipulation to the contrary 
a mortgage is complete, or in other words 
the “transfer of interest” is effected, not when 
the consideration for it is paid or made 
good but when the mortgage contract is 
entered into, regardless of whether and 
when the consideration is paid or made 
good. Lastly, the covenant or stipulation 
to the contrary may be express or implied, 
the question in such cases always being — 
when did the parties intend that the trans- 
fer of interest” should take place? The 
presumption would be in favour of immediate 
transfer; but this presumption could be rebut- 
ted by proof of anexpress sti pulation'to thecon- 
trary, or by proof of facts and circumstances 
from which such a contrary intention might 
reasonably be inferred. It is impossible to 
lay down any hard and fast rules for the 
drawing of such inferences. ; 

A large number of rulings have been cited 
before us in argument. Those of the High 
Courts appear to me to be substantially in 
accord; but there is some inconsistency in 
the pronouncements of this Court. Of 
the two Allahabad cases cited by Mr. Seva 
Ram Singh the later one, Hakim Ali Khan 
v. Dalip Singh (3), seems to me hardly in 
point; for there the mortgagor, having, on 
default by his second mortgagee, paid off 
the first creditor, sued the second mortgagee 
for recovery of the amount so paid, thus 
showing that he elected to keep the second 
mortgage alive. The earlier Allahabad 


(3) 19 Ind, Cas. 676; 11 As Lu J, 478. 
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ruling, however, is very much in point, 
namely, Rashik Lal v. Ram Narain (4). 
Both the Judges see pages 278 and 280,— 
pointed out that the Punjab Judges respon- 
sible for Gokal Chand v. Rahman (1) seemed 
to have lost sight of the distinction bet- 
ween a transfer of property or of an interest 
in property and a contract; and they adopt 
the view that where on execution and 
registration of a mortgage an interest in 
the mortgaged property has vested in the 
mortgagee, the fact that part of the mort- 
gage-money has not been paid neither 
renders the mortgage invalid nor entitles the 
mortgagor to rescind it at ‘his option. In 
drawing this distinction between a transfer 
and a contract, I do not take it that the 
learned Judges meant to imply that, when a 
mortgage is made, the parties do not enter 
into a contract. This they undoubtedly do: 
what was meant is that a mortgage ordi- 
narily a contract completed at time of 
execution and not one liable to rescission. 


Four Madras cases are deserving of notice, 
namely, Subharaya Reddi v. Mantkka Koundan 
(5), Srinivasa Swami Atyangar v. Athmarama 
Tyer (6), Tirumal Raju Bahadur Varu v. 
Pandla Muthial Naidu (7), Sundara Reddiar 
v, Subbiah Koundan (8). 

The first and third of these rulings were 
cited in connection with a secondary 
contention of Mr. Sewa Ram Singh’s, who 
contended (1) that “transfer of interest” 
having taken place at time of mortgage, no 
question of rescission or failure of mortgage 
contract arose; (2) that, ifit was taken that 
there was a contract which could be 
rescinded by the mortgagor on breach of 
promise by mortgagee, then section 39, 
Contract Act, required that there should be 
a positive act of rescission by the mortgagor 
at the proper time. In the view I take’ of 
the matter, as stated above, this secondary 
contention is unnecessary; for in my opinion 
the ‘transfer of interest”, when complete 
in accordance with the views I have stated, 


(4) 13 Ind. Cas. 573; 34 A. 273; 9 A. L. J. 198. 

(5) 10 Ind. Cas. 258; (1911) 1 M. W. N.265;9 M. 
L. T, 479. i 

(6) 2 Ind. Cas. 612; 32 M. 281; 19 M.D. J. 280; 5 
M. L. T. 84. 

(7) 9 Ind. Cas. 289; 9 M. L. T. 286; 21 M. L. J. 169; 
(1911) 1 M. W. N. 113; 85 M. 114, 

(8) 18 Ind. Cas. 610; 24 M. L. J, 28; 13 M. I, T, 
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cannot: be “rescinded”. From these two 
rulings, further, the principle can be derived 
that a mortgage, of which the whole consi- 
.deration has not been paid, is. valid to the 


extent of the money advanced, unless the- 


- mortgagor has expressly putan end to the 
mortgage. 

The second Madras case, Srinivasa Swami 
Aiyangar vy. Athmarama Iyer (6) contains a 
' passage which may usefully be quoted 
here:— 


- “The contention that the mortgage to` 


‘Amba Boi never came into force is clearly 
unsustainable. The mertgage is evidenced 
by a registered mortgage-deed, and posses- 
sion passed thereunder to Amba Boi. 
There is no prevision in the deed that the 
mortgage should come into operation only 
on the payment of the whole sum of 
Rs. 65,000 which Amba Boi agreed to 
advance.. The further contention that the 
mortgage, even if it did come into operation, 
no longer subsists, must also fail.. The 
registered mortgage-deed has not been 
cancelled by any, registered instrument, and 
evidence of any oral agreement to rescind it 
is shut out by section 92 (4) of the Evidence 
Act.” 


The first part of this is fully in accord 
with the principles I have stated at the 
beginning of.this judgment. I have quoted 
the last two sentences in order to bring in 
the warning that in the cases argued before 
‘us there is no question of mortgages ‘com- 
pleted and alleged to have been subsequently 
rescinded by an oral agreement: the question 
is simply whether in all the circumstances 
' the mortgages ever reached full completion 
at all. 


The last of the Madras cases [Sundara 
Reddiar v. Subbiah Koundan (8)] is only 
indirectly in point: it shows by implication 
that a mortgage is valid in proportion to 
_ the amount of consideration actually paid, 
and that if does not cease to be a mortgage 
‘merely because the whole has not been 
paid. l | 


The two Bombay cases cited before us 
appear to me tobe very useful. In Moti- 
chand Jivraj Guzarathi v. Sagun Jethiram 
 Guzaratht (9) it was held that it was 


(9) 29 B. 46; 6 Bom, L, RB, 690, 
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clear from the terms of the plaintiff’s deed, 
a mortgage of land for Rs. 1,300, whereof 
Rs. 775 was past debts and Rs. 525 was to 
be paid in cash, that legally the mortgage 
therein contained began to operate from the 
date of the document; that is, in other 
words, it was not a document which merely 
created a right to demand another document, 
but one which itself created as between the 
parties a charge in the nature of a mortgage; 
also that the non-payment of the Rs. 525 
by the plaintiff could not affect the nature 
of the document itself or' vary its terms, 
Defendant conld sne to recover the unpaid 
remainder or for damages. Again, in 
Bhagabat v. Narayan Gopal (10) where only 
part of the consideration for a mortgage had 
in fact been made good, it was recognized 
that the mortgage was nevertheless pro tanto 
valid and operative. 

The Calcutta cases are very clear.— 
Munshi Bajrangi Sahai v, Udit Narain Singh 
(11), Rajani Kumar Dass v. Gaur Kishore 
Shaha (12), 

In the former it was laid down that a 
mortgage does not cease to be enforceable 
because a part only of the money mentioned 
in the deed has been advanced; and that, 
there being no suggestion that the mortgagor 
had cancelled the mortgage or had power to 


` do so, the mortgagee was entitled to a decree 


for foreclosure upon the footing of the 
money actually advanced. It is unnecessary 
to go into detail regarding the somewhat 
unusual facts of the other Calcutta case. 
Itis enough to say that from it also is 
deducible the principle that a mortgage 
may be valid and enforceable for the part 
of the consideration that has been made 
good. 

Itis upon examination of these High 
Court rulings and the provisions of the 
Transfer of Property Act that T have arrived 
at the principles stated early in this judg- 
ment, and it remains to see how those 
principles conflict or agree with the law 
as set forth in partin the rulings of this 
Court. 


These are, in chronological order:— 
Abbas Ali Shah v. Pir Buksh (18); Ala 


(10) 31 B. 652; 9 Bom. L. R. 960. 

(11) 10 C. W. N. 932. 

(13) 85 O. 1051; 70. L. J. 586; 12 C. W. N. 761. 
(13) 132 P. R. 1879. 
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Baksh v. Shama (14); Mrs. M. Gomess v. 
Mela Ram (15); Gopal Sahat v. Hussain Bibi 
(16); Gopi Chand v. Sardar Khan (17); 
Saudagar Singh v. Sant Ram (18); Civil 
Revision No. 355 of 1906 (unpublished); 
Gokal Ohand v. Rahman (1); Mangladha v. 
Lal Chand (19); Bhagan v. Allah Ditta (2); 
Kiman v. Suitant Mal (20) and Muni Lal v. 
Chattar Singh (21). 

Of these the ruling that has given rise 
to the present references is that of 1907; but 
it is convenient io take each and every 
ease in turn and, where necessary, pro- 
nounce upon it. Abbas Ali Shah v. Pir 
Buksh (13) states the well-known rule in 
regard to sales set forth at the beginning of 
this judgment on the authority of section 04, 
Transfer of Property Act, and I need say 
nothing more about it. Bhagan v. Allah 
Ditta (2) again states that rule as to sales, 
but further lays it down that the “subse- 
quent conduct of the parties” to a sale is 
relevant in order to show whether they in- 
tended ownership to pass at once or 
only on payment of the consideration. 
“This latter principle, it seems to me, would 
hold good equally in the case of a mortgage. 

“All the other cases deal with mortgages. 
In Ala Baksh v. Shama (14) Rattigan 
. and Elsmie, JJ., refused to apply to mort- 
gages the rule applied to sales-in the 1879 
case. They said that, while a sale was com- 
plete, in the absence of a contrary stipula- 
tion, upon execution and registration 
of the deed, these acts vesting the pro- 
perty absolutely inthe vendee, a mortgage 
“creates a mere accessory right arising out of 
and dependent upon the loan or debt 
which is to besecured upon it, and con- 
sequently, where the consideration for the 
mortgage is not paid as agreed upon, the 
mortgage itself is non-existent”, the author- 
ity for this being a passage in Justinian. If 
the guide for us in India) were Roman Law, 


(14) 153 P. R, 1882. 

(15) 16 P. R. 1884. 

(16) 100 P. R. 1889. 

(17) P. L. R. 1900 p. 401. 

(18) 103 P. R. 1906; 87 P. L. R. 1208. 

(19) 26 P. W. R. 1908; 60 P. L. R. 3908. 

(20) 13 Ind. Cas. 559; 66 P. R. 1912; 82 P. W. R. 
1912; 148 P. L. R. 1912. 

(21) 25 Ind. Cas. 595; 67 P. R. 1914; 232 P. L. R. 
1914, 
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this decision would probably be sound; but 
I think we should rather follow section 58, 
Transfer of Property Act, in which, as set 
forth above, mortgage is looked at in 
a light very different from that in which 
the ancient Romans viewed it. 


This case was noticed in Mrs. M. Gomess v. 
Mela Ram (15) (Plowden and Elsmie, JJ.) 
There A, being urgently in need of money, 
mortgaged property to Bfor Rs. 3,500, and 
ten days later, having received only Rs. 100, 
mortgaged the same property to 0. B. sued 
for possession, tendering Rs. 3,400; and — 
both learned Judges held that B must have 
a decree. Plowden, J., said that the answer 
of A that B knew the money was urgently 
wanted and promised to pay it promptly and 
failed to do so, “was no sort’of answer to Bs 
claim;” that A could not treat the mortgage to 
B asnull and void owing to the default in 
payment; that that mortgage still subsisted, 
the only consequence of non-payment by B- 
being that A would have a right to sne B for 
damages; and that B must have a decree for 
possession, subject to the condition that the 
decree should not be executed except upon 
payment into Court by him of Rs. 3,400. 
Elsmie, J., concurred in the order passed, 
but put the matter in rather a different way. 
He distinguished „Lla Baksh v. Shama (14), 
noting that in the earlier case no tender of 
payment had been madein the plaint, while 
here tender had been made within what was 
prima facie a reasonable time. It seems to 
me that Plowden, J., went out of his way in 
throwing out the suggestion about a suit for 
damages; but apart from this Lam inclined 
to hold that Plowden, J.’s views are 
correct, and there can be little doubt that he 
considered Ala Baksh v. Shama (14) 
unsound, lt appears to me that Elsmie, J. 
on the other hand, if his judgment be read 
betwe2n the lines, seemed inclined to 
think that that ruling on its own peculiar 
facts was correct enough. 


In the next case I shall notice, Gopal Sahaz 
v. Hussain Bibt (16), the rulings of 1882 and 
1684 (and also one of 1886, much on the 
same lines as that of 1882) were discussed, 
and distinguished, it bein held (by Powell 
and Hrizelle, JJ.), that they were not in 
conflict. Briefly stated the facts were that 
A mortgaged without possession land and 
houses to B; that at registration A admitted 
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receipt of only part of tke consideration; 
“ that later on A offered’ to repay that part 


_ with interest but B declined the offer; and’ 


‘that B then sued for recovery of the whole 
consideration plus interest by enforcement 
of lien against the property. It was-held that 
there never was a completed mortgage, that 
the transaction fell through from the first, and 
that B had no right to enforce any lien even 


in respect of the sum admitted by A, because 


the contract was for the whole sum and not 


for any less sum. The discussion in the’ 


judgment shows that the learned Judges 
took the matter to be one of a contract, 


which was not complete until full considera - 


tion had passed. The ruling of 1884 was 
distinguished as dealing with a case of mort- 
gage with possession in which tender was 
made of the balance unpaid; and if was 
- held.that “the rule explained in Ala Baksh 
v. Shama (14) clearly applied. It appears, 
then, that the dictum quoted above— a mort» 
gage creates & mere accessory right, etc.,”— 
was endorsed; and thus the remarks I have 


made fopardine the -1882 case apply here 


also. 

-The unreported ruling, Gop! Chand v. 
_ Sardar Khan (17), was written by a Judge 
` (Harris) sitting alone. He held that where 
part of the mortgage-money 
registered deed was unpaid and 
mortgagee sued for possession without 
offering to pay up the deficiency, the claim 
failed, although plaintiff applied that the 
derse be-passed subject to his paying up 
that deficiency, Mrs. M. Gomess v. Mela 
Ram (15) was distinguished on the ground 
that there the mortgage was with posses- 
sion and here it was not, and that plaint- 
iff did not come into Court with the de- 
‘ficient - sum to pay to defendant, 


in this case,so Mr. Justice Harris’s judg- 
. ment says, had claimed possession “under 
the terms of the deed; but however this 
may be, it seems clear that the principle that 
a mortgage is a transfer of an interest was 
lost sight of. 

' In the next ease, Saudagar Singh v. Sant 
Ram (18), the aforesaid ruling of 1882 was 
approved thus: “In the first place, the 
mortgage contract never came into exist- 
ence owing to non-payment of considera- 
tion money as agreed, Ála Baksh v. 
Shama (14),” but the remark was also made: 


- 
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“I, therefore, hold that immediate redemp- 


tion or ‘redémption within a reasonably 
short period was intended by the terms 
agreed upon by the parties and that the 
mortgage transaction as agreed to was 
never completed owing to plaintifi’s failure 
to fulfil his part of the engagement.” If 
this meant that there was an implied 
agreement that the transfer of interest 
should not take place until plaintiff had 
redeemed from thé previous mortgagee and 
that such redemption should be prompt, 
the decision seems to me sound enough; 
but I should hesitate to endorse the deci- 
sion if the meaning was that a niortgage 
is essentially a contract dependent for its. 
completion upon. payment of full consider- 
ation, or that a mortgage can be ‘put an 
end too use a phrase employed in the 
judgment— merely because mortgagee had 
failed to pay up. 

The unpublished Civil Revision No. 355 of 
1506 can be conveniently dealt with in dis- 
cussing Gokal Chand v. Rahman (1). The 
facts inthe latter case were stated as be- 
low by Chatterji, J., in his referring order, 
the question for discussion being thus put 
in the report—to determine whether a 
mortgage with possession, where for some 
reason or other a portion of the con- 
sideration money specified in the deed re- 
mains unpaid, is capable of enforcement and 
carries lien with it :— 

“In this case the consideration for the 
mortgage, dated 9th Aprili1900, was mostly 
money to be paid to previous mortgagees 
and creditors. One of these items was a 
sum of Rs. 98 payable to Channan Shah, 
All the mortgage money was paid, but 
Channan Shah’s debt, which was secured 
by two deeds, could not be paid in full, 
was paid off and 
the remaining amount in the mortgagees’ 
hands, Rs. 25, was insufficient to redeem 
the other mortgage. The money remained- 
with the mortgagees and now ‘they sue 
after the lapse of about five years for posses- 
sion of the land under the terms of the deed, 
offering, if necessary, to pay the 25 rupees to 
the mortgagees.” 

The learned Chief Judge wrote the prin- 
cipal judgment and discussed the cases of: 
1882, 1884, 1886, 1889 and’ 1906, and the 
Civil Revision aforesaid (judgment by, 
Chitty, J.) The rulings of 1884 and of 


480 
ALLAH DITTA Y, NAZAR DIN. 


Chitty, J., were dissented from, while the 
other authorities were approved. Chitty, dJ., 
had ruled that a mortgagor could not plead 
that a mortgage was incomplete merely 
because prior incumbrances had not been 
paid off and he had himself paid some 
of them; and had distinguished Gopal Sahar 
v. Hussain Bibi (16) by pointing out that 
in the case before him the moneys to be 
paid to prior ineumbrancer were not to 
pass through mortgagor’s hands and that 
no time was fixed for these payments. The 
learned Chief Judge envisaged mortgages 
as contracts, notas transfers of interesi, 
and laid it down that, whether the mort- 
gagee was to pay money to the mort- 
gagor himself or to prior mortgagees, 
“failure to pay promptly avoids the mort- 
gage” and he ended with the following 
dictum as bis answer to the reference :— 

“Delay in payment, either to the mort- 
gagor or to a prior incumbrancer, after 
such payment has been demanded by the 
mortgagor, avoids the mortgage and des- 
troys the mortgagee’s lien and right to 
possession even on subsequent tender of 
the unpaid consideration, in the absence of 
a specific contract postponing payment, it 
being immaterial whether the delay has or 
has not caused inconvenience or loss to the 
mortgagor,” 

As already explained, this way of looking 
at the matter seems to me hardly cor- 
rect; and the remark regarding demand 
by the mortgagor seems to import into 


the dictum an element not contemplated 
in the statement of facts in the referring 
order. 


Robertson, J., agreed in this reply to the 
reference, saying that where a certain por- 
tion of the money is left with the mortgagee 
“for prompt payment to a third person”, 
failure to pay such sum within a reason- 
able or specified time avoids the mortgage. 
Tf the ledrned Judge had added after 
“third person” the words “and there was 
an express or implied- agreement that 
the transfer of interest should not take 
place until such payment had been 
made”, the proposition: might perhaps be 
accepted. 


The third Judge of the Full Bench (Lal 
Chand) stated two rules— 

(1) Failure to ‘pay consideration as 
egreed upon whether to the mortgagor 
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or a prior incum brancer avoids the mort- 
gage ; 

(2) in the absence of any eapress and 
direct stipulation in the deed of mortgage 
postponing payment for a specified time, 
it should be presumed that payment was 
intended to be made immediately or within 
a reasonable time. 

Here again mortgages are treated as con- 
tracts and not according to the definition in 
the Transfer of Property Act. 

Theunreported case, Mangladhay. Lal Chand 
(19), does not carry us far, but is in accord 
with the rnle I would like to lay down. It 
distinguishes the Full Bench ruling of 1907, 
Gokal Ohand v, Rahman (1); as also does the 
nextruling, Kiman v. Sultani Mal (20), in which 
case it was pointed out that the mortgagor 
had, by his conduct in continuing to pay in- 
terest, notwithstanding the failure of the 
mortgagee to make good the full considera- 
tion, kept the mortgage alive. The Judges 
in that case (Johnstone and Rattigan, JJ.) 
merely distinguished the Full Bench ease, 
and, therefore, had no occasion to express 
any opinion regarding its correctness or in- 
correctness. 

Lastly, in Muni Lal v, Chattar Singh (21) 
(Rattigan and Beadon, JJ.) the Full Bench 
case was again distinguished. It was point- 
ed out that it applied only to cases of 
breach of promise to pay consideration in 
the future and not to misstatements in deeds 
that consideration, which had not really 
passed, had been paid. A similar distinction, it 
may be noted, had been made in Karm Chand 
y. Basant Kaur (22). Mr. Seva Ram Singh 
argues that the distinction is fallacious, 
but we are not called upon to decide the 
point. 

The above, then, is my answer to the re- 
ference. 

Cuevis, J—(March dth, 1916.)—I concur 
and have nothing to add. 

Scorr-Sauits, J.—(March 6th, 1916.)—I 
concur. 

SHADI Lat, J.—(March 7th,1916.)—I concur 
generally in the answer given by the learned 
Chief Judge to the question referred to the 
Full Bench. 

Le Rossignou, J.—(March 11th, 1916.)—I 
concur generally. 

Reference answered accordingly. 


(22) 11 Ind. Cas. 321; 31 P, R. 1911]; 192 P, L. R, 
1911 236 P. W. R. 1911, 
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GIRJA DAYAL Y. RAGHU MAL. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Szconp Civiu APPEAL No. 151 or 1912. 
February 11, 1914. 
Present:—Mr. Lindsay, J. C. 

GIRJA DAYAL—PLAINTIFF—ÅPPELLANT 

` VETSUS 

RAGHU MAL— DEFENDANT—RESPONDENT. 

Decree, setting aside of—Plaint, allegations in, 
weight of-—Fraud—Guardian- ad litem—Plaintiffs, 
position of—Certified guardian—Court, power of— 
Gross negligence. 

Where a decree is obtained upon allegations in a 
plaint which are subsequently found to be incorrect, 
but it is also found that the plaintiffs did not 
owing to certain ` circumstances, e. g., their distant 
residence from the defendant, know that those 
allegations were untrue in fact, that decree cannot 
be set aside on the ground that the plaintiffs 
obtained it by means of frand. [p. 482, col. 2.) 

When a suit is filed against a minor, for whose 
person and property a guardian has already been 
duly appointed by a competent Court, that guardian 
ought properly to be made the guardian adlitem of 
the minor; but where this appointment, or the 
identity of the person so appointed, is not known 
to the plaintiffs, the Court trying the suit is com- 
petent to appoint an officer of the Court for that 
purpose. And where the guardian adlitem thus 
appointed does not, in spite of his endeavours to 
obtain instructions from the minor, receive them 
and leaves the decision in the hands of tho” Court, 
and the Court decrees the plaintiffs’ claim, he cannot 
be accused of gross negligence in conducting the 
suit, and the decree so passed cannot be set aside on 
the ground of said gross negligence. [p. 482, col. 2.] 


Appeal | against an order -ofsthe District 
- Judge, Hardoi, dated the 27th February 1912, 
reversing that of the Subortlinate Judge, 
Hardoi, dated the 15th June 1911. 


Babu’ Ram Chandra, for the Appellant. 
Babu Basdeo Lal, for the Respondent. 


JUDGMENT.- This appeal arises” out 
of a suit brought by the plaintiff-appellant 
Girja Dayal to have a decree of the Small 
Cause Court, Calcutta, set aside on the ground 
of fraud and also on the ground that the 
decree was improperly obtained by reason 
of the fact that he was not properly repre- 


sented at the trial. lt appears that there was 


at Hardoi: some time ago a firm carrying 
on business in grain and other goods. The 
firm consisted of one Suraj Kumar and 
his two brothers and of appellant Girja 
Dayal, who at the time of the suit in which 
the decree complained of was passed was 
a minor. This firm had dealings with a 
firm in Calcutta and it would seem that 
three heundis were drawn in favenr of 
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lable to the extent of the 


the Calcutta firm by Suraj Kumar as the 
managing member of the Hardoi partner- 
ship. The suit was brought in 1909 
and the plaintiff here Girja Dayal was 
described in the plaint as being the heir 
and legal representative of his father Durga 
Dayal deceased. He was further described 
in the plaint as a minor and it was 
alleged that his mother was acting as his 
guardian. In the plaint it was further 
alleged that Durga Dayal, the father of 
Girja Dayal, had been a member of the 
partnership, that Durga Dayal had died 
and that Girja Dayal had come into pos- 
his father’s assets. It was, 
therefore, sought to make Girja Dayal 
assets of his 
father which had come into his possession. 
Summons was issued in the ordinary 
course. The summons failed to reach the 
mother of Girja Dayal, and a report was 
made on the summdns to the effect that 
the process-server had heen told that some 
Babu residing in Bombay had been appointed 
guardian of Girja Dayal under the pro- 
visions .of the Guardians and Wards Act. 
‘After this the’ plaintiffs in the Calcutta 
suit being apparently unable to ascertain 
who this certificated guardian was, an applica- 
tion was made to the Court to appoint one 
of its own officers guardian ad litem in the 
suit, This was done, aclerk in the office 
of the Registrar of the Small Cause Court, 
Calcutta, being appointed for this purpose, On 
the motion of this guardian ad litem so appoint- 
ed, a notice was ‘issued to Girja Dayal to 


. send instructions to Calcutta regarding any 


defence he had to the suit. The notice 
was sent out for service through the Courts 
at Hardoi and was returned to the Small 
Cause Court, Calcutta, with a declaration 
that due service had been effected, although 
it appears that.as a m:tter of fact Girja 
Dayal bimself did not receive the notice 
ard that the declaration regarding the 
sufficiency of service was made by a person 


who had no authority to make it. The 
result was that the official cf the Small 
Cause Court who was acting as guardian ~ 


ad litem was obliged to leave the decision 
in the hands of the Court, A decree was 
passed. In execution of this decree a house 
belenging to Girja Dayal was aitached, Jt 
was this attachment which gave rise to 
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the present suit for the setting aside of 
the decree. The Court of first instance was 
of opinion, first, that the plaintiffs in the 
Caicutta suit had acted fraudulently and 
secondly, that the guardian ad litem appointed 
by the Judge of the Small Cause Court 
had been guilty of gross negligence in the 
discharge of his duty towards Girja Dayal. 
He decreed the claim. On appeal thelearned 
District Judge of Hardoi has reversed that 
decision. Two points, therefore, haveto be 
dealt with in this second appeal. The first 
of these is whether or not any fraud on the 
part of the plaintiffs was proved. In this 
connection it may be noticed that the 
particular allegations upon which the charge 
of fraud is supported are (1) that it was 
represented falsely in the plaint that Durga 
Dayal had been a member of the partnership 
at Hardoi and (2) that Durga Dayalas a 
partner was liable as a member of the 
partnership for the debt created under the 
hundis executed by the managing partner 
Suraj Kumar. 

It has now been proved that Durga Dayal 
had in fact died before the hundis in suit 
had been executed and it also appears to 
be clear that Durga Dayal himself was never 
a partner in this firm, atleast in name. It 
probably is the fact that Durga Dayal was 
really a partner, but being a practising 
Pleader in Hardoi it was impossible for him 
to allow the fact of his being a partner 
to be disclosed. Be that as it may, the 
learned Judge has held that in all the 
circumstances which have been disclosed in 
the evidence it was not possible to convict 
the plaintiffs of fraud. No doubt the allega- 
tions in the plaint were incorrect, but I 
think the learned Judge is right in pointing 
out that there is nothing to show that the 
plaintiffs themselves, who are residents of 
Calcutta and carry on business there, knew 
that the statements were untrue in fact. For 
example, it cannot be said that in spite of 
the way in which the plaint was framed 
the plaintiffs must be taken to have alleged 
that Durga Dayal executed the hundis upon 
which the suit was brought, for the doeu- 
‘ments were put in Court and obviously 
bore the name only of one of the partners 
Suraj Kumar. I agree with the learned 
Judge that it cannot be held that the plaintiffs 
were guilty of the suppression of any facts. 
As T have already pointed out they put 
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the hundis before the Court and this being 
so, the Court could not have been misled 
by any statements in the plaint which 
might have suggested that Durga Dayal 
himself was one of the parties who executed 
the hundis. I think the learned Judge 
has taken a correct view of the matter 
when he says that the plaint did not mean 
to state that Durga Dayal had executed 
the hundis. All that was meant was that | 
the hundis had been executed by the firm. 
I agree, therefore, with the learned Judge 
when he says that the allegation of fraud 
broke down completely and the plaintiff- 
appellant was not entitled to succeed on 
this ground. 

There remains a further question, namely, 
as to the action of the guardian ad litem. 
No doubt it has now been ascertained that 
at the time when this suit was filed, a 
guardian had been duly appointed by a 
competent Court forthe person and property 
of Girja Dayal and this being so this 
guardian ought properly to have been made 
the guardian ad litem inthe suit, but itis 
equally clear that at the time the suit was 
filed the fact of this appointment was not 
known to the plaintiffs. It has been argued 
that after summons had issued and the 
return had been made, the plaintiffs did 
become aware that a guardian of Girja 
Dayal’s person and property had been 
appointed by the Court. Thereis no doubt 
a report of the process-server to this effect, 
but it is extremely vague and both the 
Courts agree in finding that this was no 
sufficient notice -to the plaintiffs in that 
suit as to the identity of the person so 
appointed. Both the Courts have held, and 
I think rightly, that it was competent to 
the Judge of the Small Cause Court of 
Calcutta in these circumstances to appoint 
an officer of the Court for the purpose of 
acting as guardian ad litem. We have then 
to consider whether this guardian having 
been properly appointed, he failed to discharge 
the duty cast upon him in that capacity. 
Considering all the facts which appear from 
the evidence on the record I agree with 
the lower Appellate Court that the Court 
of first instance was wrong in imputing 
gross negligence to the guardian ad litem 
appointed by the Court. It is, I think, 
unfortunate that the notice which this guar- 
dian caused to be issued to Girja Dayal 
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at Hardoi was reported to have been pro- 
perly served when, asa matter of fact, it 
was not so served.. This is not the fault 
of the guardian ad litem and not being able 
to obtain any instructions from Hardoi, it 
is difficult to see how he could have acted 
otherwise than he did. He left the matter 
in the hands of the Court, and as for his 
raising any point of law by way of defence 
to the suit it can hardly be expected that 
he as a mere official of the Court was in 
a position to appreciate the legal situation. 
That was a matter whish was justas much 
for the Judge as for himself and if a wrong 
decree has been passed in the case, it may 
as well be argued that the fault lay more 
with the Judge than with the guardian 
ad litem. Having regard to all these circum- 
stances 1 can find no ground for in- 
terference in second appeal. I think the 
case has been rightly decided. I dismiss 
the appeal with costs. 


Appeal dismissed, 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
ReEvVENvE Petition No. 5 or 1911-12 oF 
BALLIA DISTRICT. 
August 23, 1918. 
Present:—Mr. Baillie, S. M., and 
Mr. Tweedy, J. M. 
RAM DHARI SINGH AND OTHERS— 
PLAINTIFES~~APPELLANTS 
Versus 


JUGUL SINGH AND OTHERS——DEFENDANTS— 


RESPONDENTS, 

Adverse possession—Sir, mortgage of —Hu-proprietary 
rights—-Mortgage, effect of, on ex-proprietary tenancy. 

When a zemindar, having mortgaged his gemin- 
dart rights together with his sir land, loses his 
zemindari rights and becomes an ex- proprietary 
tenant of the sir, the mortgage does not become 
ineffectual as regards the six but takes effect as 
a ae of the ex-proprietary rights. [p. 484, 
col. J, 

In 1871 Z mortgaged with possession his pro- 
prietary share, with the st appertaining to it, to 
three persons F, I and R, one-third to each. In 
1891 he again executed a simple mortgage of the 
entire property in favour of R. A decree upon the 
latter mortgage was obtained, and property brought 
to sale and purchased by P in 1893, who in 1896 sold 
it to J, the successor-in-interest of R. Jthus became 
the full owner of one-third share of the property in 
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1896. Ex-proprictary rights arose in favour of Z the 
eu-zemindar in 1898, but the mortgagees all along 
remained in cultivatory possession, After the lapse 
of a number of years, Z brought the present suit 
claiming ex-proprietary rights in the entire sir and 
to be recorded as such: 

Held, (1) that inasmuch as in 1896 Z was, as against 
J, entitled to claim possession of the share of his 
@x-proprictary tenancy mortgaged to R without any 
payment under the mortgage-deed, the possession 
of J, from that time forward, as regards one-third 
share of the sir was adverse to Z, and that Z could 
not, therefore, assert any ex- proprietary rights in 
that share; [p. 484, col. 1.) 

(2) but that as regards the remaining two- 
thirds, Z being entitled “to possession of his ex-pro- 
prietary rights only after the redemption of the 
mortgages, his rights were in abeyance till the 
mortgages were redeemed but could be recorded 
as existing subject to the mortgage rights of F 
and I. [p. 484, col. 2.] 


Third appeal from the order of the Com- 
missioner, Benares Division, dated the 9th 
January 1912, reversing that of the Collec- 
tor, Ballia District, in a case of determina- 
tion of rent. 


JUDGMENT. 


Baru, S. M.—(August 13th, 1913.) — 
Certain facts connected with this case have 
not been fully brought out in the judgment of 
the lower Courts and itis necessary to repeat 
them. Appellants were formerly proprietors 
of the shares to which the str area now in 
question, 5 bighas 10 biswas and 12 dhurs 
as determined under the orders of the Collec- 
tor, appertains. In 1877 they executed three 
mortgage-deeds, one in favour of Faujdar 
Singh, one in favour of Imrit Pande and one 
in favour of Raunag Singh, each of one-third 
of theirshare. In 189l a simple mortgage 
in favour of Raunagq Singh was executed and 
under this mortgage the entire share was in 
1893 brought to sale and sold to one Palak 
Pande. In 1896 Palak Pande sold the share 
to Jugal Singh, the successor-in-interest of 
Raunag Singh. Ex-proprietary rights undoubt- 
edly accrued infavour oftheappellants in 1893 
when their proprietary rights were sold by 
auction. Since 1893 they have not had actual 
cultivating possession. From 18938 to 1896 the 
entire area was in the possession of the three 
mortgagees. From 1896 onwards the mort- 
gage of Raunag Singh must be considered 
to have merged owing to his purchase of the 
proprietary rights, but the mortgages of 
Faujdar Singh and Imrit Pande still con- 
tinue. The question for decision is whether 
possession of respondent must, as found 
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by the Commissioner, be held to have been 
adverse to appellants from 1896 onwards 
or, whether as found by the Collector, ap- 
pellants can be held to have constructive 
possession through the mortgagees. 

In deciding this question it appears to 
“me that their claim as regards the one-third 
of their sir: mortgaged to Raunaq Singh and 
as regards two-thirds mortgaged to Faujdar 

Singh and Imrit Pande must be clearly dis- 
‘tinguished. As regards the one-third mort- 
gaged to Raunagq Singh, appellantclaims that 
when respondent by purchase became owner 
of this land he, respondent, had mortgage 
rights of two descriptions; first, as mortgagee 
of proprietary rights and, second, as mortga- 


gee in possession of the ex-proprietary rights. 


of the appellant. The mortgage of pro- 
prietary rights undoubtedly merged, but it 
is claimed that the relationship between 
appellant and respondent as mortgagee and 
mortgagor of ex-proprietary-rights continues 
to exist. The basis of this claim is the 
decision of the High Court in Sham Das v. 
Batul Bibi (1), in which it was held. that 
when a zemindar having mortgaged his 
zemendar rights together with his sir land 
loses his zemindari rights and becomes an ex- 
proprietary tenant of the sir, the mortgage 
does not become ineffectual as regards the 
sir but takes effect as a, mortgage of 
the ex-proprietary rights. Now I do not 
think that this ruling can be considered 
to apply to the share of the str which 
passed under Raunaq Singh’s mortgage to 
the respondent. In 1896 the appellant 
was as against respondent entitled to claim 
possession of the share of his ex-proprietary 
tenancy which had been mortgaged to 
Raunaq Singh without any payment what- 
soever under the mortgage-deed. It must 
be held tbat from that time forward 
the possession of respondent as regards 
this share of the sir was adverse to the 
appellant and that appellant cannot now 
assert any ex-proprietary right whatso- 
ever in the one-third share, of the sir. 
Remains the question of the share of 
sir mortgaged to Fauidar Singh aud Imrit 
Pande. In my cpinion, the principles laid 
down in the High Court ruling jost cited 
fully apply and that these principles are in 
every way reasonable. Appellant could obtain 
possession of his ex-proprietary rights ‘only 
(1) A. W, N. (1902) 168; 24 A. 58, 


~~ 


when these mortgages were redeemed. He 
was not entitled to claim immediate posses- 


' sion and it is reasonable to hold that in these 


circumstances his ex-proprietary rights were 
in abeyance until such time as the mortgage 
is redeemed. Accepting, therefore, the princi- 
ple laid down by the High Court I agree with 


_the Collector so far as twe-thirds of the 


sty area of appellant’s former share is 
concerned, and with the Commissioner as 
regards one-third. He is, of course, not 
entitled to possession of his ex-proprietary 
rights till the mortgages are redeemed, but 
his rights may be recorded as existing 
subject to the .mortgage rights of Faujdar 
Singh and Imrit Pande. 
this appeal as regards two-thirds of the. 
sir area. In order to allow a dezree ito 
be drawn up in accordance with this 
judgment it is necessary to aScertain by a 
reference to the first Court the area. of 
sir in which according to this decision 
appellant has ex-proprietary rights. 


Costs on parties. 


Twrepy, J. M.—I concur. The case will: 
go back under Rule 25 for a finding 
as to the area of *s77 in which appellant has 
ex-proprietary rights. f ; 

Appeal ‘vartly allowed; Case remanded. 
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BOMBAY HIGH COURT. 
Secoxp Crvin APPEAL No. 309 or 1914, 

' September 20, 1915. 
Present:—Sir Basil Scott, Kr., Chief Justice, 

~ and Mr. Justice Shah. 
JAYAWANT JIVANRAO DESHPANDE 

—- PLAINTIFF — APPELLANT 
Versus 


RAMCHANDRA NARAYAN JOSHI— 


DEFENDANT- RESPONDENT, 

Limitation Act (IX of 1908), Sch. I, Arts. 140, 141— 
Evidence Act (I cf 1872), s. 1089— Widow not heard of 
since 1870--Reversioner, suit by—Burden of pioof— 
Widow, actual death of, proof of, necessity of. 

A Hindu widow disappeared in 1865 and was not 
heard of since 1870. In 1911 the plaintiff sued asa 
reversionary heir: 

Held, that it lay on the plaintiff to show affirma.- 
tively that he had brought the suit within 12 years 
from the actual death of the widow. [p. 487, col. 1.] 

Article 141 of the Limitation Act is merely an 
extension of Articlo 140, with special reference to 
persons succeeding to an estate as reversionors upon 
the cessation of the peculiar estate of a Hindu widow. 


I would allow’ | 
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But the plaintiff’s case under,each Article rests upon 
iho same principle. The doctrine 
possession does not obtain in regard to such suits 
and the plaintiff suing in ejectment must prove, 
whether it be that he sues asa remainderman in the 
- English sense or as a-reversioner in the Hindu 
sense, that he sues within twelve years of the 
estate falling into possession, and that onns is in 
no way removed by any presumption which can be 
drawn according to the terms of section 108 of the 
Indian Evidence Act. [p. 435, col. 2; p. 486, col. 1.] 

Second appeal from the decision of the 
First Class Subordinate Judge, Sholapur, in 
Appeal No. 61 of 1912, reversing the decree 
passed by the Subordinate Judge, Barsi, in 
Civil Snit No. 140 of 191}. 

Mr. H. (CO. Goyagee (with him Mr. N. FV. 
Yokhale), for the Appellant. 

Mr. Campbell (with him Mr. K. N. Koya- 
jee), for the Respondent. 


JUDGMENT. 

Scort, ©. J.— This.suit was brought by 
the plaintiff, claiming to be the reversioner 
of one Shamrao, the original owner of the 
property, for redemption of a mortgage or 
for possession of the property. Shamrao, 
the original owner, had one son Kakaji 
who predeceased him, but left a widow 
Rangubai. Rangubai survived Shamrao, 
and she during her life enjoyed the pro- 
perty. She passed a mortgage-bond in 
favour of Narayan, father of the first de- 
fendant, on the 21st January.1860. In 1865 
she disappeared, and she has not been heard 
of probably since 1865, or certainly since 
1870, when she is alleged to have received 
a cash allowance. In 1861 a suit was 
filed against her by Bodhraj on a money-bond 
passed by Rangubai to him on the 18th 
February 1860, and Bodhraj obtained a 
decree on the 9th December 1862. The 
property “was sold in execution of that 
decree, and Bodhraj became the purchaser 
at the execution sale in February 1868. 


In the same year Narayan, the father of © 


defendant No. 1, filed a suit against Bodhraj 
on the mortgage-bond, and eventually a 
decree was passed inthe Appellate Court in 
favour of Narayan establishing his right as 
mortgagee’ and ordering the defendant 


Bodbraj to pay Rs. 882 to Narayan in. 


satisfaction of the mortgage-debt within 
six months, and deelaring that if the pay- 
ment was not made within the time speci- 
fied, Narayan would become the absolute 

owner and Bodhraj would bə foreclosed, 


of non-adverse ' 


‘under section 
“Act the Court must presume that Rangubai 


That decree was passed on the 20th Sep- 
tember 1870, yet notwithstanding the decree 
the plaintiff sues as the reversionary heir 
of Shamrao for redemption of the mort- 
gage, or if it be held that the mortgage 
is not subsisting, for ejectment of the de- 
fendants. 

The first Court decided the case in 
favour of the plaintiff, on the ground that 
108 of the Indian Evidence 


died at the time of suit, notwithstanding 
that she had not been heard of, at all 
events since 1870, and that, therefore, the 
plaintiff's claim was in time and he was 
entitled to recover on the death of Rangubai 
as the reversioner. ~ 

From that decision an appeal was pre- 


ferred to the lower Appellate Court which 


reversed the decree, and we have now to 
decide whether the decision of the lower 
Appellate Court is correct. Dealing first 
with the position under the mortgage-bond, 
under certain vircumstances the mortgage 
might have been binding upon the rever- 
sioners, but it is found asa fact that the 
mortgage was not passed by Rangubai 
for apy legal necessity or for justifying 


cause. It, therefore, bound only the in- 
terest of Rangubai in the property. The 
mortgage by reason of the foreclosure 


decree on default by Bodhraj in 1870 came 
to an end, and the mortgagee became en-, 
titled as against Rangubai to the position 
of an absolute owner of her estate in the 
mortgaged property. There is, therefore, 
no mortgage in existence which can be re- 
deemed, and the only question is whether 
the plaintiff can succeed in his suit as a 
reyersioner upon the death of Rangubni 
having regard to the provisions of Article 141 
of the Indian Limitation Act. 


Now his suit assumes the death of 
Rangubai, otherwise he could not claim to 
be a reversioner. But the learned Judge 
of the Trial Ccurt has held that Rangubai’s 
death occurred at the time when the suit 


“was filed. That assumes that the plaintiff 


is entitled to rely upon the absence of 
news of Rangnbai as proof of a fact the 
onus of proving which lies upon him, namely, 
that he sues within twelve years of the 
estate opening for the benefit of rever- 
sioners. Article 141 of the Limitation Act 
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is merely an extension of Article 140, with 
special reference to persons succeeding to 
an estate as reversioners ‘upon the cessa- 


- tion of the peculiar estate of a Hindu 


widow. But the plaintiff's case under each 
Article rests upon the same principle. The 


“doctrine of non-adverse possession does not 


obtain in regard to such suits and the 
plaintiff suing in ejectment must prove, 
whether it be that he sues as a remainder- 
man in the English sense or as a rever- 
sioner in the Hindu sense, that he sues 
within twelve years of the estate falling 
into possession, and that onus is in no way 
removed by any presumption which can be 
drawn according to the terms of section 108 
of the Indian Evidence Act. 

The exact point for the purpose of Article 
140, and also, in our opinion, of Article 
141, has been decided many years ago in 
England soon after the passing of -the 
‘English Law of Limitation regarding Real 
Property in Nepean v. Doe d. Knight (1). 
The facts there were that one Matthew 
Knight, a previous owner of the property, 
was last heard of in May 1807, and the 
declaration in the action for ejectment which 
was brought by the reversioner or re- 
mainderman was dated the 18th January 


“1834. The doctrine obtaining in England 


with regard to presumption of death was 
that where a person goes abroad, and is 
not heard of for seven years, the law 


- presumes the fact that such person is dead, 


t 


bring us 


. period within 
Property Limitation Act the plaintiff must ` 


but not that he died at the beginning or 
the end of any particular period during 
those seven years. Now if seven years 
be added to May 1807 when Matthew 
Knight: was last heard of, it would 
to May 1814, within twenty 
years of the date of the declaration 
in the action. Twenty years was the 
which under ‘the Real 


bring his suitin ejectment. It was, however, 
held that there was no presumption that 
Matthew Knight had died onthe last day 
of those seven years or on any particular 
day within those seven years, and that the 
plaintiff must establish by affirmative proof 


that he brought his suit within twenty. 
years of his 


lessor’s estate falling into 


(J) (1887) 2 M. & W, 894; 7 L. J. Ex. 335; 1 M. & 


` H. 231; 2 Sm. L. C. 658; 46 R. R. 789; 150 H, R. 1021. 


possession. Lord Donna dèliyering thé 
judgmentof the Court said:— 

“The doctrine laid down is, that where a 
person goes abroad, and is not heard of 
for seven years, the law presumes the fact 
that such person is dead, but not that he 
died at the beginning or the end of any 
particular period during those seven years; 
that if it be important to any one to establish 
the precise time of such person’s. death, he 
must do so by evidence of some sort, to be | 
laid before the Jury for that purpose, beyond 
the merelapse of seven years since such 
person was last heard of”; | 

And later he continues:— 

It is true, the law presumes that a person ~ 
shown to be alive ata given time remains 
alive until the contrary be shown, for which 
reason the onus of showing the death of 
Matthew Knight lay in this case-on the 
lessor of the plaintiff. He has shown the 
death, by proving the absence of Matthew 
Knight and his not having been heard of 
for seven years, whence arises at the end of 
those seven years another presumption of 
law, namely, that he is not then alive; but the 
onus is also cast’ on the lessor of the plaintiff 
of showing that he has commenced his action 
within twenty yearsafter his right of entry’ 
accrued, that is, after the actual death of 
Matthew Knight. Now when nothing is 
heard of a person for seven years, ib is obvi- 
ously a matter of complete uncertainty at what 
point of time in those seven years he died.” 

It was, therefore, held .that the plaintiff 
had not succeeded in discharging .the onus 
which was upon him, although the declara- 
tion was within twenty years of the expiry of . 
the seven years from the last news of the 
death of Matthew Knight. 

That case appears to us to be directly in 
point. 

The decision of the Appeal Court. In re 


“ Phene’s Trusts (2) only throws doubt upon 


the statement of Lord Denman that the law 
presumes that a- person shown to be alive at 
a given time remains alive until the contrary 
ig shown, on- the ground that if the man 
could only be presumed to be dead after seven 
years from the date of the last news of him, 
a presumption of life would carry his exist- 
ence upto the end of the seven years, as 


(2) (1870) 5 Ch. 139; 39 L, J. Ch; 316; 22 L. T, 111 
18 W. R. 393. : 


= 
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was held (as Giffard, L. J., thought wrongly) 
by Vice-Chansellor Malins in Inre Benham’s 
Trust (3). There is more to be said forthe 
view of Malins, V. C., where the law is as 
stated in sections 107 and 108 of the Indian 
Evidence Act. 

The criticism of Giffard, L. J., does not, 
however, affect the direct ae Tey of the 
judgment in Nepean v. Deo d. Knight (1) to 
the case now before us and we must hold that 
it lies on the plaintiff to show affirmatively 
that he has brought his suit within twelve 
years from the actual death of Rangubai. In 
so holding we donot run counter to any 
Indian decision upon section 108 of the 
Indian Evidence Act.- 

The plaintiff has not discharged the onus 
which lies upon him and, therefore, his claim 
was rightly rejected by the lower Appellate 
Court. Weaffirm the decree and ‘dismiss 
the appeal with costs. 


Decree affirmed, 


(3) (1867) 4 Eq. 416; 36 L. J. Ch. 502; 16 L. T. 349; 


15 W. R. 741 
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PUNJAB CHIEF COURT. 
Figer ivre Appsat No. 200 oF 1914. 
March 17, 1916. 
Present:— Mr. Justice Shah Din and 
Mr. Justice Chevis. 
MUHAMMAD HAYAT -—PLAINTIFE— 
APPELLANT 
VETSUS | 
RAGHBAR DIAL AND OrHERs—-DEFENDANTS 


— RESPONDENTS. 
' Punjab Pi ‘e-emption Act (I of 1913), s. 22, els. (1) and 


(4) —Security put in after date fixed by _Court—- 


Acceptance of security by Court—Batension of time 
by implication—Rejection of plaint. 

‘The mere fact that a Court receives, attests and 
places on the record a security-bond filed after the 
date fixed by the Court for putting it in, does not 
by implication extend the time within which the 
seeurity was to be furnished, and in such a case 
the plaint should be rejected under section 22 (4) of 

he Punjab Pre-emption Act. [p. 488, col. 1.] 


First - appeal from the order of the 
District Judge, Ferozepore, dated the 17th 
January 1914, rejecting the plaint. 

The Hon'ble Mr. Muhammad Shah, K. B., 
and Lala Kanshi Ram, far the Appellant, 


INDIAN OASES. 


487 


_ Mr. Kirkpatrick, for the Respondents. 

JUDGMENT. —This is an appeal from 
an order of the District Judge of Ferozepore, 
by which he rejected the plaint in a suit 
brought by the plaintiff-appellant against 


. the defendants-respondents for pre-emption 


in respect of a sale of agricultural land. 
Before the settlement of issues the District 
Judge recorded an order on the 20th 
November 1918 under section 22 of the 
Pre-emption Act directing the plaintiff to 
deposit in Court one-fifth share of the 
consideration money entered in the sale- 
deed. The next date of hearing was fixed 
for the llth December 19138; and on that 
date the plaintiff's mukhtar brought the 
requisite amount of money in pursuance 
of the order of the 20th November. But 
at the same time he urged that since in 


the suit brought by a rival pre-emptor in 


respect of the same sale the Court had 
ordered the plaintiff to give security for 
the amount of the sale money instead of 
paying- into Court one-fifth share of it, the 
plaintiff in the present suit should also 
be allowed the same privilege. Upon this 
the District Judge made the following 
order :— 

“Asin that case an order. for security 

has been passed instead of a fixed deposit, 
the samie should be the case here, to put 
both plaintiffs on the same footing. The 
plaintiff in this case has brought the money, 
but I allow him to put in security instead; 
he should do this by 17th instant. Case for 
17th January 1914.” 
“The plaintiff did not give security on or 
before the 17th December in compliance 
with the above order, but put in a security- 
bond executed by one Ilahi Bakhsh on the 
9th January 1914. This security-bond was 
attested by the District Judge on the same 
date and was placed on the record. 


When the case cameon for hearing on 
the 17th January 1914, the defendants’ 
Pleader urged that the plaintiff had failed 
to give security on the l7th December 
1913 as directed by the Court and that 


the plaint should,, therefore, be rejected 
under section 22, sub-section (4), of the 
Pre-emption Act. Thereupon the District 


Judge held that inasmuch as the plaintiff 
had failed within the time fixed by the 
Court to give tha requisite security and 
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there was no sufficient reason shown for 
extending the time within which the security 
was to be furnished, the plaint must be 
rejected, and he ordered accordingly. 


It is from this order that the present 
appeal has been preferred to this Court. 
On behalf of the appellant it has been 
urged that at the hearing of the lith 
December 1913, the plaintiff’s mukhtar was 
under the impression that the security had 
to be furnished on the 17th January 1914 
and not on the 17th December 1913, the 
similarity between the two dates being the 
primary cause of this misapprehension on 
his part; that the District Judge accepted 
the security which was furnished on the 
9th January 1414 and thus by necessary 
implication extended the time within which 
security was to be furnished; and that in 
these circumstances the learned Judge was 
not justified in rejecting the plaint under 
section 22, sub-section (4), of the Pre- 
emption Act. We are not prepared to 
accept this argument. On the 11th Decem- 
ber 1918 the plaintiff’s mukhtar was present 
in Court with two Pleaders, and the order 
requiring the plaintiff to furnish security 
by the 17th December was presumably 
passed inthe presence of those Pleaders. 
The order is clear in its terms, and no 
misapprehension as to the date by which 
security was to be furnished should have 
arisen, especially when, as appears from 
the vernacular record, a purcha containing 
the date by which security was to be 
furnished, was given to the plaintiffs 
mukhtar. The plaintiff was, therefore, bound 
to furnish security by the 17th of December, 
or, if he could not do so by that date, he 
should have supplied for an extension of 
time before that date. He did neither; 
and the fact that he put in a security- 
bond on the 9th January 1914 can in no 
way help him. The acceptance of that 
security-bond by the District Judge amount- 
ed merely to an attestation of the fact 
that the security-bond had been pnt in; is 
did not amount to an extension of the 
time within which the plaintiff had to 
furnish security. It seems to us that it 
was owing to gross carelessness on the part 
of plaintiff's mukhtar that the ‘requisite 
security was not furnished within the time 
fixed by the Conrt, aud that the District 
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Judga is right in holding that no satis- 
factory reasons have been shown for ex- 
tending the time. In these circumstances, 
the plaint was rightly rejected under sec- 
tion 22, sub-section (4), of the Pre-emp- 
tion Act, and we dismiss the appeal with 
costs. ` 
Appeal dismissed. 





COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenve Permios No. 11 op 1911-12 or 
Gaazieuk DISTRICT. 

July 27, 1912. 
Present:--Mr. Baillie, S. M., and 
Mr, Broun, J. M. 
JAIKARAN SINGH AND OTHERS— 
DEFENDANTS——ÅPPELLANTS 
VETSUS 
RAM CHARITAR LAL—PLAINTI PE — 
RESPONDENT. 

Agra Tenancy Act (II of 1901), s. 87—Abandonment 
—Tenant-tn-chief leaving village—-Arrangements for 
cultivation and payment of rent--Presumption, 

Abandonment under the Agra Tenancy Act implies 
not only that the tenant should leave the village but 
that he should leave the village without making 
arrangements for the cultivation of his land and the 
payment of his rent. [p. 489, col. 1.] 

P, an occupancy tenant, left the village leaving 
his holding in the possession of J. After P’s leaving 
the village, the zemindar sued P in 1906 and in 1908 for 
enhancement and arrears of rent respectively, In 
both these snits J put in appearance and P did 
not appear. Both suits were decreed. The zemindar 
brought the present suit for ejectment against J 
without making P a party: 

Held, that J could not be deemed to be the tenant 
of the zemindar as P did not leave the village with- 
out making arrangements for cultivation and the 
payment of rent, nor could P’s death be presumed 
when the zemindar obtained against him a decree 
so lately back as 1908 which assumed that he was 
then alive. [p. 489, col. 1] 

Second appeal from the order of the Com- 
missioner, Benares Division, dated the 5th 
September 1911, reversing that of the 
Assistant Collector of Ghazipur, in a case of 
ejectment, 

JUDGMENT. 

Barts, S. M.—(CJuly 20th, 1912.)—The 
suit was for the ejectment of appellant as a 
tenant holding from year to year. Appel- 
lant replied thatthe land wasthe occupancy 
holding of one Palku Singh, who had gone 
away leaving him as co-tenant in possession 
of the holding. Ib appasars that ia 1993 
a suit for enhancement was brought by th, 
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plaintiff against Palku Singh and enhance- 
ment duly decreed: that in 1908 a suit for 
arrears of rent was brought against Palku 
by the plaintiff and the arrears decreed. In 
neither case” did Palku appear. Appel- 
lant appeared for him and 
parently Palku was at the time of the 
suits absent from the village and his where- 
abouts unknown. The patwart, it may be 
. noted, stated that Palku had been in the 


village a year and a half ago. The Commis-' 


sioner found that in these. circumstances the 
appellants were the defacto tenants paying 
their rent „to the land-holder and that the 
suit for’ ejectment was properly brought 
against them without making Palku a party, 
Iam unable to agree with the Commissioner 
thatthe appellants can bein tHis suit held 
to be the tenants of the respondent. Palku 
had occupancy rights. ‘These rights could 
determine only by his abandonment of his 
holding or by his death without heirs. The 
holding was not abandoned. Abandonment 
implies not only thatthe tenant should leave 
the village but that he should leave .the 
village without making arrangements for the 
cultivation of his land and the payment of 
` his rent. Palkn; before leaving the village, 
had made arrangements forthe cultivation 
of the land and the payment of rent. Nor 
can death be,presumed when the respondent 
himself had so lately as 1908 got a decree 
against Palku, which assumes that Palku was 
at that time alive. I hold thatit has not 
,been shown that the tenancy of Palku had 
determined and that the suit should, there- 
fore, have been dismissed. 

I would allow the appeal with costs on 
respondent. a 

Broun, d. M.—I concur. 


- 


Appeal allowed; 


ap- ` 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
APPEAL FROM APPELLATE Decree No, 731 
or 1914, 

November 24, 1915. 
Present:—Sir Henry Drake-Brockman, Kr., 
J. C., and Mr. Stanyon, A. J. C. 
BALAJI—PLAINTIFF—ÅPPELLANT 
versus 


. GOPALRAO—Derenpant—Rusponpent. 

Landlord and tenant—Ceniral Provinces Lenancy 
Act (1X of 1883), s. 8388—Central Provinces Tenancy 
Act (XI of i898), s. 42—Ejusdem generis, rule of, 
applicability of—‘And the previous sums, if any, secured 
by mortgage of the holding’, interpretation of-—Mortgage 
by tenant to different persons—Landlord, right of, to 
pre-empt, , 

The expression ‘and the previous sums (if any) 
secured by mortgage of the holding’ in section 38 
(2) of the Central Provinces Tenancy Act, 1883, 
{corresponding to section 42 of the Central Provinces 
Tenancy Act of 1898) cuvers alike sums due to the 
person who is taking the contemplated mortgage 
and to another creditor of the tenant. It is opposed 


‘to the scheme and policy of the Act to place on it 


a restrictive interpretation so as to affect only the 
former class of cases. [p. 491, col. 2.] 

The special right of the landlerd created by 
section 3S of the Act is not affected by con- 
cealment of a prior mortgage to which he was no 
party, and a landlord has the right of awarding a 
valid mortgage during the subsistence of another 
equally valid per se where the mortgagees are 
different persons. [p. 491, col. 2. ] 

The rule of ejusdem generis or noscitur a sociis does 
not apply to the three items which under section 38 (2) 
must be taken into account, tiz., principal, interest 
and the previous sums secured by the mortgage, [p. 
491, col. 2.) 

The ‘golden rule’ for 
discussed. [p. 490, col, 2.] 


Appeal against the decree of the Additional 
Divisional Judge, Nagpur Division, dated 
the 25th September 1914, reversing that 
of the Senior Subordinate Judge, Nagpur, 
dated the 380th April 1914. 

Mr. FV. D. Kale, for the Appellant. 

Mr. Nilkantrao Udhoji, for the Respond- 
ent. A 


JUDGMENT.~—-There is no dispute as 
to the facts of the case out of which this 
second appeal arises. 


The 


construing enactments 


plaintiff is the appellant in this 


Court and owns Mauza Banora, where the 


absolute occupaney fields of which he 
sued to obtain possession are situate. The 
rent of those fields is Rs. 52 per annum. 
Qn the 17th February 1883 the tenants 


‘ mortgaged them to a person who is not 
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party to this litigation for Rs. 400: the 
deed is a registered one, and the incum- 
brance was still subsisting on the 5th October 
1893, when the fields were mortgaged by a 
registered instrument to the defendant-re- 
spondeut for a sum of Rs. 65 consisting of 
Rs. 52 principal and Rs. 13 prospective in- 
terest. The defendant-respondent sued on his 
mortgage and obtained on the lith June 
1905 a conditional decree for foreclosure 
which was made final on the 22nd August 
1910, possession of the fields being taken 
by the decree-holder a few months 
later. 


The plaintiff’s claim to eject the defend- 
ant rests on the admitted fact that the 
latter’s mortgage was effected without his 
consent and without the tenant giving 
the notice prescribed by section 38 (2) of 
the Central Provinces Tenancy Act, 1883. 
It is common ground that both mortgages 
xegarded singly are valid as against the 
landlord. The earlier one was effected 
before the Tenancy Act of 1883 came into 
force and was permissible under the 
supplementary wajzt-ul-arz of 1865: see Ram- 
chand v. Kashi (1), Rukma Bai v. Ganpat 
Rao (2) and Than Singh v. Chandu Lal (8). 
Under the latter mortgage the principal 
together with the interest primarily charge- 
able during the five years immediately 
‘sueceeding the mortgage comes to Rs. 65 
“only, t.e., much lessthan eight times the 
yearly rental of the fields: as held in Benz 
‘Parshad v. Dharamdas Kalar (4) the higher rate 
of interest made payable on default cannot 
.be taken into consideration. 


The defence set up is that the words 
“and the previous sums (if any) secured by 
mortgage of it” in section 88 (2) aforesaid, 
which corresponds word for word with sec- 
tion 41 (2) of the Act now in force, should 
be construed as including only sums due 
to the person who is taking the contem- 
plated mortgage. This failed in the Court of 
first instance, where the Judge considered 
-himself bound to interpret the words quoted 
as covering alike sums due to the same and 


(1) 9 0. P. L. R. 30. 

(2) 10 C. P. L. R. 42. 

(3) 6 Ind. Cas. 819; 6 N. L. R. 69. 
(4) 11 0. P. L. R. 17 at p. 18, 
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to another creditor. The lower Appellate 
Court, however, thought that this wide 
construction, though prima facie justifiable, 
should not be adopted because of certain 
results flowing therefrom which it regarded 
as unjust or absurd. 

In second appeal these opposite views 
areagain pressed by the respective contend- 
ing parties. 

What has been called the “golden rule” 

for construing an Act was stated in the 
following terms by Mr. Justice Blackburn 
in the House of Lords in Hastern Counties 
and London and Blackwall Railway Companies 
y, Marriage (5) :— 
: “We are bound to look at the language 
used in the Act, construing it with reference 
to the object with respect to which the Legis- 
lature has used that language, but construing 
it in its ordinary grammatical sense, unless 
there 1s something in the snbject-matter or 
the context to show that it is to beunderstood 
in some other sense, and doing all this 
we are to say what is the intention of the 
Legislature expressed by that languange.” 

And later in the same case the learned 
Judge added :— 

“I dread, very much, the consequences, 
if once the Judicature begins to trespass on 
the province of the Legislature, and to pro- 
nounce not what the enactment is, but what 
it ought to be. If we do, I do not know 
where we are tostop. I think it much 
better, in construing an Act, to follow what 
has been called the golden rule, and to 
declare that to be the intention. of the 
Legislature which appears to be expressed 
by the words used, understood in their 
ordinary sense, though with reference to the 


‘subject-matter and context, unless that is 


manifestly absurd or unjust, which certainly 
is. not the case here.” 

The lower Appellate Court does not appear 
tohaveconsidered what object the Legislature 
had in view when fettering the right of 
an absolute occupancy tenant to transfer 
his holding, as if did in section 38 of the 
1883 Act. The preamble of that Act declares 
the expediency of “consolidating and amending 
the law relating to agricultural tenancies 
in the Central Provinces.” In Khandoo Telz 


v. Kaloo Gond (6) the objectof the law was 
(5) 11 E. R. 689 at p. 641; 31 L. J. Ex. 78; 7 Jur. 
(N. 8.) 58;3 L. T, 60; 8 W., B. 748; 9 H. L. O. 32, 
(6) 16 O. P, L, R. 70, 


wa 
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pronounced to be regulation of the relations 
batween landlord and tenant, and there is 
throughout the enactment an 
attempt to regulate relations between either 
and outsiders, except where transfers 
by a tenant are restricted or prohibited. In 
Than Singh v. Chandu Lal (3) it was shown 
that section 38 


_ restricted an absolute occupancy tenant’s right 


operation, 


to mortgage ‘and the whole tenor of the 
provision indicates 16 “to have been drawn 
mainly to protect the landlord, though the 
tenant was doubtless advantaped to some 
extent by.leaving the prieeof pre-emption 
to bə fixed by a Revenue Officer. The right 
of pre-emption recognised in the supplementary 
wajib- ul-arz could always be evaded by mort- 
gaging, instead of selling, the land, and as 
the eventual outcome of a ‘mortgage the 
‘mortgagee. would acquire tha holding... It 
is not necessary. to dilate on the obvious 
disadvantages to a landlord of his tenants 


being ousted by their creditors, generally . 


money-lenders first and agriculturists in a 
secondary way. Even before ouster the 
cultivation of the land would be likely to 
suffer in consequence of the tenant’s hopeless 


embarrassment, the difficulty of recovering 


rent increasing as a natural 
Tf the Government expected malguzars to 
assist their tenants with grain and _ cash 
loans, it had to protect the former from 
having undesirable tenants, interested to 
supplant them as lenders, forced on their 
acceptance through the medium of alien- 
ations by the original cultivators. 


consequence. 


Looked at from this potnt of view of the 
burden likely to fall on the land as the 
result of a contemplated mortgage coupled 
with already existing burdens, the position 
of the landlord is the sams whether the 
new transaction does -or does not introduce 
a new creditor. Moresver, if the lower 
Appellate Court’s decision 13 correct, a tenant 
would have little difficulty in temporarily 
defeating the landlord. For instance, instead 
of mortgaging to a single creditor for 
Rs. 


to advance half that sam. The landlord’s 
right of pre-emption would then be postponed 
till a mortgagee sold or foreclosed, when 
sub-section (5) of section 38 would come into 
Meanwhile the puisne mortgagee 


= 
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absence of- 


‘now under consideration - 


420—to take the figures of the present | 
_ease—he has only to` find- two, each ready 
“principles in the title to 
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might privately redeem the prior mortgage 
and so attain the same position a3 if there 
had been at the outset a single as 
tion. 

There seems then to be stroug reason in 
the object cf the Legislature for placing: 
on the expression “and the previous sums 
secured by mortgage of the holding” the 
unrestricted interpretation to which the words 
used are prima jame open and which from 
their generality they should receive. 
~ Turning to the several considerations of 
injustice and absurdity mentioned by the 
learned District Judge as condemning this 
wide construction, we are unable to agree 
with him in thinking that an intending 
mortgagee need have- any difficulty in 
ascertaining whether the halding offered is 
subject to an unregistered mortgage. It 
is open to him to make enquiries from 
the landlord and from the tenant’s fellow- 
villagers on the spot. No doubt section 
50, Indian Registration Act, prefers a ‘sub- 
sequent registered mortgagee to a prior un- 
registered one. This, however, is no sound 
reason for treating the special right of the 
landlord. created by section 38 of the Tenancy 
Act as affected by a concealment of the 
prior mortgage to which he was no 
party. 

Nor do we see any force in fie argu- 
ment that the Legislature could not have 
intended to give tho landlord a right of 
avoiding a perfectly valid mortgage during 
the. subsistence of another equally valid 
per se,. where the mortgagees are different 
persons. As we understand the object of 
the Legislature, the more valid the earlier 
mortgage the more unmistakable is the total 
‘burden on the land and the more desirable 
is it that the landlord should have the 
option of acquiring the land oub and ont 
for himself before the later imposed burden 
has time to affect the tenant’s efficiency. 


For the same reasons we would decline 
to aply to the 3 items, which under 
section 38 (2) must be taken into account, 


‘the rale of ejusdem generies or noscitur a sociis, 


This is classed by Max wellamong subordinate 
Chapter XI of 
hia workon the Interpretation of Statutes 
(pace 489, 5th edition), and in the body 
of that Chapher the learned aaa, writes 
(pages 537 and §38):— 


or the mischief of the enactment. 


` words 


> 


_presumed tobe restricted to the 
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“In the abstract, general words, like all 
others, receive their full and natural 
meaning...... The general principle applies, 
that the terms are to receive their plain 
and ordinary meaning; and Courtsare not 
at liberty to impose on them limitations 
not called for by the sense, or the objects 
But 
the general word which follows particular 
and specific words of the same nature as 
itself takes its meaning from them and is 
same 
genus as those words: or, in other words, 


` as comprehending only things of the same 


kind as thosé designaled by them; unless, 
of course, there be something to show that 
a wider sense was intended.” 


-We would further observe that had the 

intention of the Legislature been as sup- 
posed by tke lower Appellate Court, the 
point could easily have been - placed beyond 
the reach of doubt by inserting after the 
‘secured by mortgage of it” the 
words in favour of the contemplated 
morigagee or his predecessor-in-interest” 
or the like. à 

The District Judge also considered that 
because the landlord has the same right 
of pre-emption whether the intended transfer 
is by sale or by mortgage, a single alienee 
must be regarded in connection with both 
transactions alike. The fallacy of this 
reasoning lies in assuming that because two 
causes have the same effect they must ` neces- 
sarily possess the same nature. 

It remains to notice an argument based 
on the possibility that the prior mortgage 
ig in favour of the landlord himself for 
a sum which, together with the interest 
payable thereon during the- five years 
immediately succeeding the mortgage, 
exceeds -8 times the annual rent of the 
holding. Such a transaction isnot voidable 
by any one, and the lower Appellate 
Court finds difficulty in believing that 
the Legislature could have meant to 
lay down that during its, subsistence 
the tenant-is incompetent to make a 
further valid mortgage. We do not 
share his difficulty. The new mortgagee 
may elect to redeem the landlord’s mort- 
gage, and even if he does not take that 
course, the burden on the land is increased 
by the second incumbrance ‘beyond the 


the 24th July 1913, affirming that 
the Munsif, lst Court at Sealdah, dated the. 


limit which the Legislature has laid down - 


tha 
buy 


at whieh 
right to 


point 
have a 


a3 determining the 
landlord should 
himself, 


For ‘the reasons thus stated we prefer the. 
view taken by the Trial Judge to that 


of 
the lower Appellate Court. The decree of the 
latter Court is set aside and the plaintiffs 
claim is decreed with costs in all three 
Courts. i 

Decree set aside. 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decree No. 3666 
or 1913. 

January 5, 1916. 
Present:—Justice Sir Herbert Holmwood, 
Kr., and Mr. Justice Imam. 

KALI KUMAR SAHA -—PLAINTIFE— | 
APPELLANT 
VErSUS 
KALI PRASANNA MAJUMDAR AND 


oTHeRS— Devanvants——-RE&SPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 64, 78, O., 
XXXVII, r. 11, O. XXI, r. 63-—Transfer of property 
under attachment, how far inoperative—Decree-holder, 
right of, to set aside transfer by judyment-debtor. - 

A transfer by the judgment-debtor of his property 
which has been attached by his judgment-creditors 
is inoperative under section 64, Civil Procedure Code, 
as against a subsequent judgment-ereditor who in 
oxecittion of his decree wants to attach that pro- 
perty, even though that decree is passed against the 
judgment-debtor after he has effected the transfer. 
[p. 494, col. 1.] 

The object of section 64, Civil Procedure Code, 
is clearly to prevent fraud on decree-holders and to 
secure intact the rights of attaching creditors as 
well as of creditors who have obtained their decrees 
and are entitled to satisfaction ont of the assets 
of the judgment-debtor, It is immaterial for the 
application of section Gb of the Code whether the 
decree of the plaintiff, who questions a transfer under 
seciion 64, Civil Procedure (ode, was or was not 
passed before the time when the transfer of the 
property attached was effected. [p. 494, col. 1 ] 


Appeal against the decree of the Addi- 


tional District Judge of 2-4-Pergunnahs, dated 
- of 


17th of September 1912, 

FACTS ‘of the case appear from the 
judgment. 

“Dr, Dwarkanath Mitter (with him Babu 


Manindra Nath Banerjee), for the _Appel- 


p 
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Jant.—The decree which 
debtor-of my client, the plaintiff, had obtained 
against defendant No. 3 was under attach- 
ment in execution of decrees of other judg- 
ment-creditors: If the plaintiff applied 
for. execution of ‘his decree, he would be 
entitled under section 73, Civil Procedure 
Code, for rateable distribution of the assets. 
This right of the plaintiff has been’defeated 
by the transfer made by the judgment- 
débtor. The claim of the plaintiff was en- 
forceable under the attachment made by 
other decree-holders, therefore the transfer 
made by the judgment-debtor is void 
as against the claim of the plaintiff. 

The fact that the decree of the plaintiff 
was obtained after the judgment-debtor 


had effected the transfer, does not affect the © 


_right of the plaintiff. The transfer was 
voidable as-it was made during the continu- 
ance of an attachment, and any person who 
was interested or who would be interested 
in that attachment by reason of acquiring a 
right .to rateable distribution can avoid that 
transfer. Section 64, Civil Procedure Céde, 
read with section 73, Civil Procedure Code, 
shows clearly that the transfer is void as 
against the claim of the plaintiff. The 


=. . Es + 4 
words in section 64 are any private trans- 


‘fer. shall be void as against 
` all. claims enforceable under the attach- 
ment.’ The question is whether the claim 


of the plaintiff was or was not enforceable 
under the attachment made by other decree- 
holders. I submit: the plaintiff’s claim was 
enforceable under that attachment and that 
it was not necessary for the plaintiff to attach 
that decree of the judgment-debtor. The 
attachment that was subsisting npon 
that decree was as’ good as an attach- 
ment made by himself. The attaching 
decree-holders might notin collusion with 
defendant No. 3 object to the transfer, they 
might have been paid off; but this arrange- 
ment with them should not prejudice the 
- rights of the plaintiff. 


Babu Manmatha Nath Mookeriee (with him 
Rabu Satendra Nath Mukerjee), for the Respond- 
ents.— How could the plaintiff question the 
transfer when his decree was not in existence 
at the time when the transfer was made? 
The words “all claims enforceable under 
the attachment” must mean that the claims 
are in existence when the transfer is made. 


the judgment-- 


These words cannot mean claims that 
will arise ‘in the future. If the contention 
of the other side is sound, then it will 
come to this—that once a property is 
attached it could never be transferred, even 
though ithe attaching creditor does not 
object to the transfer, nay he gives his 
consent to the transfer. 

Suppose in this case the transfer was made 
with the consent of the attaching creditors 
and then a year or two after the transfer, 
other decrees are obtained against the same 
judgment-debtor; could these subsequent 
decree-holders come up and say that the 
transfer, made long before they got their 


-decrees, is void asagainst them? At the time 


the transfer was made, there was no know- 
ing whether the plaintiff would or would 
not get adecree. Accidentally he got his 
decree after the transfer, how could he 
say that that transfer was void as against him? 
The plaintiff had not got his decree at the 
time of the transfer, he had not applied 
for execution of his decree at the time of 
the transfer, yet he wants to put forward 
a claim to the property after getting a decree 
at a time when that property has ceased 
to belong:to the judgment-debtor. Such 
a claim is absurd on the face of it. 


JODGMENT.—This appeal arises out of 
a suit instituted by -the plaintiff in pur- 
suance of the provisions: of rule 63 of 
Order XXI of the Code of'Civil Procedure. 
The plaintiff had obtained a money-decree 
against defendant No: 2 and one other 
and proceeded to attach a money-decree 
that defendant No. 2 had obtained against 
the defendant No. 3. The decree obtained 
by defendant No. 2 againstdefendant No. 3 
had already been under attachment by two 


other decree-holders before the date~of 
the plaintifi’s money-decree. It appears 
that between the date of the attachment 


of the decree by the other decree-holders 
of the defendant No. 2 and the date on 
which the plaintiff obtained his decree, the 
defendant No. 2 had transferred his decree 
against defendant No. 3 to defendant No. 1, 
who has been the contesting defendant in 
the suit. On the plaintiff applying for 
attachment of the decree an objection was 
raised by defendant No. 1 on the ground 
that there had been a valid transfer in 


_ his favour by defendant No, 2. The objec. 
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tion of the defendant No. 1 having been 
allowed the plaintiff was obliged to institute 
this suit. The relief sought in the plaint 
was that a declaration might be made that 
the plaintiff was entitled to attach the 
decree in question and thatthe alienation 
made by the defendant No. 2 in favour 
of defendant No. 1 was inoperative as 
against the plaintiff. The Munsif, who 
tried the case, dismissed the suit and in 
appeal the plaintiff was equally unsuccessful. 
Hence this appeal to this Court. 

The only question that arises in this 
case is as to the applicability of the pro- 
‘visions of section 64 of the Code of Civil 
‘Procedure. On behalf of the respondent 
it is urged that the transfer by defendant 
No. 2 in his favour was made before the 
plaintiff obtained his decree, and, therefore, 
section 64 of the Code does not apply in- 
asmuch as the plaintiff’s claim could not 
be enforceable for rateable distribution of 
assets, the decree not being then in exist- 
ence. Section 64 of the present Code 
corresponds to section 276 of the old Code 
with certain additions by way of expla- 
nation to that section, the additions being 
in view of the principle enunciated in the 
ease of Sorabji Eduljt Warden v. Govind Ramji 
(1). The object of the section is clearly to 
prevent fraud on decree-holders and to 
secure intact the rights of attaching creditors 
as well as of creditors who have obtained 
their decree and are entitled to satisfaction 
out of the assets of the judgment-debtor. 
It is immaterial for the application of 
section 64 of the Code whether the decree 
of the plaintiff had or had not been passed 
before the time when the transfer was 
effected. Under section 73 of the Code on 
his obtaining a decree the plaintiff was 
entitled to apply for execution and there 
was no necessity for him to make any 
application for re-attachment inasmuch as 
under Order XXXVIII, rule 11, no further 
attachment was necessary. The claim of 
the plaintiff is clearly supported by the 
authority of the case of Sorabjz Edulji War- 
‘den v. Govind Ramji(1) as well as by the 
langnage of section 64 read with section 73 
and Order XXXVIII, rule 11. This appeal, 
therefore, is decreed with costs in all 
Courts. 


r Appeal decreed, 
(1) 16 B. 91. 


PUNJAB CHIEF COURT. 
First Cirvin Arrear No. 2137 or 1914. 
March 16, 1916. 
Present:—Mr. Justice Shadi Lal and 
Mr. Justice Leslie Jones. 

Tue FIRM SHAMASUDDIN-CHIRAGH 
DIN teroves ABDUL RAHIM— 
PLAINTIFE—~APPELLANT 
VETSUS 
Tas FIRM MUHAMMAD HUSSAIN- 
MUHAMMAD SADIQ 


— DEFENDANT — RESPONDENT. 

Arbitration— Award—Suit based on award— Award 
alleged to be inralid—Original cause of action, plaintiff, 
whether can fall back upon, when award held to be 
invalid—Alternative relief-—Court, duty of. 

A valid and enforcible award made without the 
intervention of the Court bars a suit on the original 
cause of action, [p. 494, col. 2.] 

Therefore, where a plaintiff alleges that an award 
made out of Court is invalid but seeks its enforce- 
ment if the Court finds it to be valid, or in the 
alternative prays for adecree on the original cause 
of action in case the award is found to be invalid, 
it is the duty of the Court to determine the validity 
of the award and to pass a decree in its terms if 
itis found to be valid, or to adjudicate upon the- 
original cause of action ‘if it is found to be invalid. - 
[p. 494, col. 2; p. 495, col. 1.] 


l First appeal from the decree of the Dis- 
trict Judge, Amritsar, dated the 24th June 
1914, dismissing the plaintiffs’ suit. 

Mr. Fazl-i-Husain, for the Appellant. 

The Hon'ble Mr. Muhammad Shafi, K. B., 
for the Respondent. 

JUDGMENT.—The judgment of the Dis- 
trict Judge dismissing the suit in limine 
cannot be upheld and must be set aside. 
A perusal of the plaint satisfies us that the 
plaintiffs’ suit was for the enforcement of 
an award made without the intervention of 
the Court, or, in the alternative, for the 
recovery of acertain sum of money on the 
original cause of action in the event of the 
award being invalid. The lower Court 
framed six issues on the pleadings of the 
parties, but determined only the first issue 
and non suited the plaintiffs on the ground 
that the award operated as a bar to the 
action. 


Now, it is no doubt a well-recognised 
principle of law that a valid award bars a 
suit on the original cause of action, which 
merges inthe award. But the plaintiffs in 
this case assert that the award is invalid 
and unenforcible, and it is obviously the 
duty of the Court to adjudicate upon their 
allegations. Should the Court find that the 
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“award is valid and binding, it ought to 
determine the question, whether there is any 
cause shown why it should not be enforced 
and why a decree should not be given in 
accordance - therewith.. If, on the other 
hand, the award is found to be invalid and 
nnenforcible, the plaintiffs are entitled to 
fall back-upon the original cause of action; 
and the Court should decide what amount, 
if any, is due to them on book account. 

We are unable to affirm a judgment which 
does not determine matters necessarily arising 
between the parties in respect of the alterna- 
tive reliefs set forth in the plaint. We 
must, therefore, accept the appeal; and set- 
ting aside -the judgment and the decree 
of the lower Court we remand the case 
under Order XLI, rule 23, for re-decision with 
reference to the foregoing remarks. The 
Court-fee on the memorandum of the appeal 
shall be refunded, and the other costs shall 
be costs in the cause. 


Appeal accepted; Case remanded: 





ALLAHABAD HIGH COURT. 
SECOND Civi APPBAL No. 1642. or 1914. 
_ March 16, 1916. 
` Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr.. Justice fudbal. 
MAHABIR PRASAD——PLAINTIFE— 
APPELLANT 
VETSUS 
MAHADEO PRASAD AND OTHERS— 
_ Drrenpants——~RESPONDENTS. 
 Pre-emption—W ajib- ul-arz—Son-in-law of a Hindu, 


if a qarabatdar Karibi. 
A son-in-law of a Hindu is not a garabatdar karibi. 


[p. 496, col. 1.] 
Second appeal from the decision of the 


District Judge, Azamgarh, dated the ‘19th 
June 1914. 

FACTS.—The am. brought a suit for 
` pre- -emption alleging that he was a garabatdar 
karibi of the vendors and that he was also a co- 
sharer. The wajtb-ul-arz gave a right of pre- 
emption—first, to garabatdaran qaribi; second, 
to hissedaran karibi; third, to hissedaran thok 
and lastly to. hissedaran digar thok. The 
defence inter alia was that the vendee was 
the son-in-law of one of the vendors and 
consequently became within the first cate- 
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gory and the plaintiff had no preferential 
right as against the former, because he (the 
plaintiff) was eight degrees removed from 
the vendors. Both the Courts below held 
that the vendee was the son-in-law of defend- 
ant No. 2 and was consequently a garabat- 
dar karibi. The Court below relied on 
Khuman Singh v. Hardat (1); Ramji Lal v 
Ghafur Khan (2); Ram Din vy. Pokhar 
Singh (3); Fakhran Bibi v. Nageshar Ram (4). 

The plaintiff appealed tothe High Court 

Mr. Lakshmi Narayan (for Mr. Par- 
meshwar Dayal), for the Appellant.—The 
rulings relied on by the Court below are 
all distinguishable. All of them proceed 
onthe ground that the person seeking to 
pre-empt must be either a blood relation or 
one who by reason of a marriage has became 
a member of the vendor’s family. Ib is on 
the latter principle that females have been 
allowed to pre-empt. In none of the cases 


| relied on by the Courts below was the right 


given to one who was acomplete stranger to 
the vendor’s family. In the present case 
the parties are Hindus and a son-in-law can 
- in no sense of the term be styled a qarabat- 
dar karibi. Even the daughter after marriage 
no longer remains a member of her father’s 
family, but becomes a member of her hus- 
band’s family. The plaintiff fulfils the 
conditions laid down in the wajib-ul-arz and 
is entitled to pre-empt. | 
The Hon’ble Mr. Abdul Raoof (with him Dr. 
Surendra Nath Sen), for the Respondents:—- 
The words garabatdar and rishtedar have in 
common parlance the same meaning, It 
must be admitted that a son-in-law is a 
rishiedar. He is very closely related to the 
vendor. He relied on Khuman Singh v. Hardaz 
(1); Fakhran Bibi v, Nageshar Ram (4). 
Mr. Lakshmi Narayan was not called upon to 
reply. 
JUDGMENT. —This appeal arises out of 
a suit for pre-emption. According to the 
entry in the wajib-ul-arz the first right is 
with garabatdaran karibi; the second, with 
hissedaran karibi; third, hissedaran thok 
and fourth, hissedaran in another thok. The 
plaintiff's suit has been dismissed on the 


ground that the vendee is garabatdar 
(1) 11 A. 41-05. Bo A. W. N. (1888) 1. 
(2) 2 A. L: J. 346 


(3) 2 A. L. J. 253; A. W. N. (1905) 97; 27 A. 558, 
(4) 13 Ind. Oas, 954; 9 A. L. J. 84, 
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karibi whilst he is not—being eight de- 
grees removed. The plaintiff, according to 
his own allegations and apparently in tne 
opinion of the Court, was a co-sharer in the 
mahal in which atleast a portion of the pro- 
perty was situate. The question then arises, 
whether the defendant-vendee can be said 
to be garabatdar karibi. He is the son- 
in-law of the vendor. This means that 
he is no blood relation whatever of the 
vendor. Bearing in mind that in Hindu 
families the danghter marries into an en- 
tirely different family and that she becomes 
a member of that family and to a large 
extent ceases to be a member of her own 
family from the time of her marriage, 
and bearing in mind also that the idea 
of pre-emption is to keep the property 
in the hands of those persons who are 
already part of the village community, 
sve do not think ‘that the vendee cean be 
said to be ‘garabatdar karibi.” The 
son-in-law is no heir in a Hindu family. 
No doubt in another case which was decid- 
ed upon its- own facts and circumstances, 
it was held that an aunt was `vrishtedar 
karibi.” In cases of females as we have 
already pointed ont, they become members 
of the families into which they marry. 
The cases are, therefore, distinguishable. 
We allow the appeal, set aside the 
decrees of both’ the Courts below and 
remand the case to the lower Appellate 
Court with directions to re-admit the appeal 
upon its original number in the file and 
proceed to hear and determine the same 
according to law. Costs here and here- 
tofore will be costs in the cause. 
Appeal allowed; Case remanded, 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


APPEAL FROM APPELLATE Deures No. 696 
or 1914. 
November 25, 1915. 
Present: —Sir Henry Drake-Brockman, Kr., 
J.C, 
DIGAMBER—P uatntire—APPELLANT 
versus 
GANPAT—Derenpant—Roesronvent. 
Transfer of Property Act (1V of 1882), 3. 91 (bJ— 
Mortgage suit—Final decree—Assignment of mortgagor's 
interest pendento lite, effect of, f 
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A mortgage suit is deemed to be pending at any 
rate until a final decree is passed. 

An assignee of a mortgagor's intercst after a 
decree conditional for foreclosure is passed but 
before it is made final, is bound by the final decree, 
even though not impleaded in the proceedings for 
obtaining that decree, and such assignee does not 
rank as a person entitled to redeem under section 
91 (b) of the Transfer of Property Act. 

Chunnt Lal v. Abdul Ali Khan, 23 A. 381 and 
Parsotam v. Chheda, 29 A. 76; 3 A, L. J. 675; A. W. N. 
(1906) 283, followed. 


Appeal against the decree of the Divisional 
Judge, Chhattisgarh Division, dated the 
23rd July 1414, contirming that of the Dis- 
trict Judge, Bhandara, dated the 2nd February 
1914. 

Mr. M. B. Dadabhoy, for 
lant. 

JU DGMENT.—I have heard theappellant’s 
learned Counsel on the additional ground 
he sought to argue, namely, that having 
acquired the mortgagor’s interest after decree 
conditional for foreclosure was passed but 
before that decree was made final, the ap- 
pellant ranks as a person entitled to redeem 
under section 91 (b), Transfer of Property 
Act. No authority is cited in support of 
this contention. On the other hard, it is 
no longer open to any sort of doubt that a 
mortgage suit is pending, ab any rate, till a 
final decree is passed, even if not till sale 
takes place or possession is given. Chunni 
Lal y. Abdul Ali Khan (1) is authority for 
the position that the assignee pendente lite 
is bound by the final decree, even if not 
made a party to the proceedings for obtaining 
that decree. That decision was followed by 
Banerji, J., in Parsotam v. Chheda '2), a 
case on all fours with the present, where 
it was held that the assignee could not after 
final decree bring a suit of his own to 
redeem. I agree with the view taken by 
Banerji, J., and consider it idle to contend 
that the rights of a mortgagee who has 
obtained a final decree for foreclosure and 
possession thereunder would not be adversely 
affected by success of a redemption suit 
subsequently brought against him, 

The appeal is not pressed on any of the 
grounds contained in the memorandum of 
appeal. It is accordingly dismissed without 
notice to the respondent. 

Appeal dismissed, 


the Appel- 


(1) 23 A. 331. 
(2) 29 A. 16; 3 A, L. J. 076; A. W. N. (1906) 2&3. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT, 
APPEAL FROM APPELLATE Decree No. 816 
or 1914. . 
S August 26, F915. 
: Present:—Mr. Stanyon, A. J. C. 
` © LOOLA—Derenpant—APPeLLANt 
CETEUSE 
PYARE Pratntirp—Responpent. 

Central Provinces Tenancy Act (XI of 1898), s. 60 
—‘Agriculture,’ meaning of —Pan cultivation, if agricul- 
ture Lease—Civil Courts, duty of —Pluint, false aver- 
ments in-——Suit, if to be dismissed. 

The term: ‘agriculture’, as used in the Central 
Provinces Tenancy Act, 1898, is not confined to the 
cultivation by annual tilling, ploughing and sowing 
of that which yields an annual crop, [p. 500, col. 1.] 

The cultivation of pan plants of which leaves 
are generally chewed: by the Indian publio is a 
recognised form of agriculture, and, therefore, land- 
let or sub-let for the cultivation of betelis leb or 
sub-let for an agricultural purpose within the, 
meaning of the Central Provinces Tenancy Act. [p. 
500, col 2; p. 507; col. 1.] 

Battoo.v. Narain Prasad, 28 Ind. Cas, 869; TI N. 
L. R. 49; Hari v. Waru, 31 Ind. Cas. 294; 11 N.. L, 
R. 122, explained and distinguished. 
~- Murugesa Cheiti v. Chinnathambi 
M, 421, approved. 

Rooknvin Kooer v. Bukshee, 5 N; W.. P, H. ©, R. 
155, distinguished. 

Fathechand v. Girdhari, 8. A. No. 
unreported, referred to, 

Obiter, ~ 
agricultural purpose everything which is expressly 
treated as such by the Settlement Authorities. [p. 
501, cal. 1.) 

ON Court should not dismiss a suit merely on the 
ground of false averments in plaint. [p. 498, col 2.) 

A suit in ejectment.was based on the ground of the 
-defendant’s trespass. The defendant pleaded that he 
was: a sub-lessee under the plaintiff. The Court 
found that the defendant was, neither a trespasser 
nor a perpetual sub-lessee but a licensee : 

Held, that the suit was not liable for dismissal 
for vi of false averments in the plaint. [p. 498, 
col. 2 

Durgai Ladhi v. Ajab Singh, 15 C. P. L. R. 88 at P 
35, not followed, 

Dulichand Chaudhri v. Lallahkurm?, 1N. L. R. 
4; Abdul Ghani v. Musammat Babni, 25 A. 256; A. 
W. N. (1908) 18; Balmakund v. Dalu, 25 A. 498; A. 
W. N. (1903) 112; and Sheo Karan Singh ¥. 
Prabhu Narain Singh, 2 Ind. Cas. 211; 31 A. 276; 6 A. 
GJ. 167 (F. B.) 5 M. L. T. 347, referred to, ~- 


Goundan, 24 


307 of 1906 


Appeal against the decree- of the District 
Judge, Jubbulpore, dated the 26th October 
1914,. reversing that of the Subordinate 
Judge, Mandla, dated the 25th June 1914. 


Mr. J. Mitra, for the Appellant. 


` Mr. P.R. Kotwall and Sir Bepin Krishna 
Bose, for the Respcndent. ` 
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“JUDGMENT,—Ib is necessary to set out 
the cases pleaded by the parties and tried 
by the first Court. The plaintiff asserted 
that he is a pan cultivator in the village of 
Kheri in the Tahsil and District of Mandla; 
that the defendant is a resident of the town 

of Mandla; that in March 1908 the defendant 


-wrongfully took possession of the plaintiff’s 


pan field, No. 183, area 19 acres, in Kheri, 
and forcibly cultivated pan crops upon it, 


and refused to restore the land to the plaintiff 


when asked todoso. The plaintiff, there- 
fore; claimed possession of the land. The 
defendant pleaded that he had not taken 
wrongful possession of’ the Jard: that-he had 
paid the plaintiff a premium or nagrana of 
Rs. 100 and agreed to-pay Rs. 4 annually as 
rent to the plaintiff, and that upon these con- 
ditions the land had been sub let io him by: 
the plaintiff Gor7 years agoin Magh. or Fagun: 
tbat the defendant is- the brother-in-law 
of.the plaintiff, and for that reason no record 
of the sub-lease was made, it being treated as 
a private arrangement. In replication, the 
plaintiff denied receipt of the premium and 
rent and sub-letting, and asseverated that 
during his ilJoess the defendant had taken 
forcible possession of his land. He ad- 
mitted thatthe defendant was his brother- 


in-law. The defendant’s Pleader then re- 
sponded that the defendant was a 
perpetual sub-lessee, and there was no 


need of a registered lease, the transaction 
being valid under the Tenancy Act, which 
could only be avoided in. the manner 
provided by sections 71 and 72 of that 
enactment: that such transfers were cus- 
tomary among Pansaris: that in no case could 
the plaintiff recover possession without 
refunding the money paid to him by the 
defendant: and that, for the purposes of 
this: suit, if was sufficient to show 
that the defendant was not a trespasser 
and had entered on the land with the 
plaintiff's permission. The surrejoinder on 
behalf of the plaintiff was confined to 
this, that the sub-lease set up was void, 
because (a) there was no registered instru- 
ment, and (b) the landlord’s consent had 
not been obtained. 


The following issues were framed: — 


(1) Whether the defendant took the field 
from the plaintiff on payment of Rs. 100 
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and rent Rs. 4, _ six 
in Magh or Fagun? 

(2) Has the defendant been in possession 
of the field since then and paying rent 
of Rs. 4 to the plaintiff, or has he taken 
forcible possession of the field under the 
circumstances alleged by the plaintiff? 

(3) Is the defendant liable to be evicted? 

(4) Whether the lease, alleged by the 
defendant, is void for not being effected 
by a registered instrument as between the 
parties? 


The frst Court found, on a consideration 
of the evidence given by both sides, 
that the defendant had not taken forcible 
possession of the land as alleged by the 
plaintiff, but that he had entered it on an 
agreement made with the plaintiff to whom 
he had paid Rs. 100. Having got as far as 
that, the Subordinate Judge professed 
to find authority in an obiter dictum of 
Ismay, J. C., in Durgat Lodhi v. Ajab Singh 
(1) for dismissing the suit as based on a false 
averment, and he dismissed it accordingly. 


The plaintiff appealed to the District 
Judge, who held that, since the plaintiff 
is admittedly the ordinary tenant of the 
land, the defendant could not resist his 
claim for possession without proving a 
valid and subsisting tenancy.” The learned 
Judge then held that the defendant could 
not prove that, because, under section 60 
of the Tenancy Act, no valid sub-tenancy 
could be created for more than a year, 
and he was at best a mere licensee: and that 
Dulichand Chaudhri v. Lallahkurmi (2) was an 
authority against the dismissal of the suit 
upon the technical ground which had prevailed 
inthe first Court. Then the learned Judge 
wrote thus:— 


or seyen years ago, 


“In the present case I am not even 
prepared to hold upon the evidence of the 
interested witnesses of the defendant 
that he was either paying any rent to 
the plaintiff or paid any preminm of 
Rs. 100. He held no receipt in support 
of any such paymentand his name was 
never entered in the jamabandi as a sub- 
tenant. The circumstances only go to 
show that on account of his relationship 


(1) 15 C. P. D. R. 33 ab p 35. 
(2) 1N. L. R. 4 
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with the plaintiff he was allowed by the 
latter to cultivate the land.” 

In accordance with these views the lower 
Appellate Court reversed the decree of the 
first Court and decreed the claim for 
possession, directing that each party should 
bear his costs in both Courts. The defendant 
has, therefore, made the present appeal on 
the following grounds: — 


(1) that the provisions of the Tenancy 
Act had been wrongly applied to a lease. 
for the cultivation of betel leaves, which 
is not ‘agriculture’ under that enactment; 

(2) that the defendant was at least a 
tenant from year to year and not liable 
to esjectment without notice; 

(3) that the plaintiff's suit should have- 
been dismissed as based on a false 
averment; 

(4) that assuming the defendant was 
a licensee, he could not be arbitrarily 
turned out and deprived of his pan 
crop; . 

(5) that the lower Court’s finding as to 
the payment of premium and rent by the 
defendant is not a legal finding. 


These grounds were all argued before 
me and it was urged that the lower Appellate 
Court had decided a case not pleaded 
and put in issue, namely, that the 
defendant is a mere licensee. 

I first take the objection whether the 
suit should have been dismissed as based 
on a false averment. I am of opinion 
that the objection must fail. No authority 
has been produced for it except the 
obiter dictum of Ismay, J. ©., in Durgai Lodhi 
v. Ajab Singh (1). That is discounted by the 
later decision of the same learned. Judicial 
Commissioner in Dulichand Chaudhriy. Lallah- 
kurmt (2). To a similar effect are the 
decisions in Abdul Ghant v. Musammat 
Babni (3), Balmakund v. Dalu (4); and, 
though less analogous, Sheo Karan Singh v. 
Parbhu Narain Singh (5). The tendency 
now is not to dismiss suits on purely 
technical grounds. In the present suit 
the facts admitted and found fell between, 


) 25 A, 256; A. W. N. (1903) 18. 

) 25 A. 498; A. W. N. (1903) 112. 

5) 2 Ind. Cas, 211; 31 A. 276; 6 A. LJ. 
3 
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as it were, the cases of both parties. The 
plaintiff claimed possession of the land 
as an ordinary tenant thereof against the 
defendant as the trespasser, The defendant 
admitted the tenure of the 
but set up a perpetual sub-tenure under 
a contract with the plaintiff, The Court of 
appeal below found that the defendant is 
neither a trespasser nor a perpetual sub- 
lessee but a licensee, and has given the 
plaintiff what it held to be the relief to 
which he is legally entitled on that finding. 
This procedure cannot successfully be 
impeached in second appeal. Whether the 
Court was justified in giving the relief 
it did, without further trial, is a separate 
question to be decided hereafter. For the 
present it is enough to say that the 
lower Appellate Court was entitled to 
apply the law to the facts actually proved 
by the evidence, even though they showed 
the allegations of both parties to be 
untrue, incorrect, or incapable of proof 
and judicial recognition. 

© The next question which I take up is 
whether the lower Appellate Court has 
legally decided the issue of fact as to the 
payment of premium and rent by the de- 
fendant to the plaintiff. With some re- 
Iuctance I answer this question in the 
afirmative. Asa dissentient judgment the 
decision of the lower Appellate Court on 
one of the main points in the case leaves 
much to be desired. It should certainly 
have contained a detailed analysis of the 
evidence which the District Judge disposed 
of by the single remark that it is ‘interested.’ 
But a poor judgment is not, tpso facto, an 
illegal judgmentif the evidence has been duly 
considered. It cannot be said that the Judge 
did not consider the evidence because he.did 
not write about it as much as he should have 
done. He wasa Judge of great experience, 
and [ must assume that, upona study of 
the evidence, he came to the conclusion that 
the defendant’s evidence as to the payment 
of premium and rent was unreliable. Then 
he gives two other reasons in support of his 
finding, namely, (1) that the defendant held 
no receipt—-not a very strong reason since 
the parties are brothers-in-law, and (2) that 
no entry of the sub-letting appears in the 
village records—a much stronger reason that 
tells heavily against the defendant. I must 
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therefore, accept the findingas legal and 
disallow the last of the grounds of appeal. 
As will hereafter become manifest, it would 
have benefited the defendant nothing if the 
finding had been in his favour. 

I now come to the question whether 
the status of the defendant is one govern- 
ed by the Central Provinces Tenancy Act. 
The question could be easily decided 
technically on the admitted facts. The 
plaintiff is a recorded ordinary tenant of 
the landin dispute, and he allowed the 
defendant to occupy and use that holding 
in the same way ashe occupied and used 
it himself. The defendant pleaded a sub- 
letting of the plaintiff's right, and that is 
a tenant right governed by the above 
enactment. Therefore, the objection con- 
tained in the first ground of appeal is 
inconsistent with the case pleaded and tried 
in the Courts below. Butit seems expedient 
to base my decision onthe merits of the 
question raised. As to that, J am of opinion 
that the cultivation of pan plants is 
‘agriculture’ within the meaning of that 
term in the Central Provinces Tenancy Act, 
1898. In Battoo vy. Narain Prasat (6) I 
opined that the term ‘agricultural’ is given 
a much wider significance in the Transfer of 
Property Act, 1822, than is permissible 
under the Central Provinces Tenancy Act, 
and wrote that “Land used for fruit or 
vegetable gardens only would not be used 
for agricultural purposes under the latter 
enactment.” Capital is attempted to be 
made out of this phrase inthe present case ; 
but it would not help the appellant even if 
the term ‘gardens only’ did not restrict its 
application to horticulture as distinguished 
from agriculture, in tha customary use of 
those terms. In ordinary parlance a garden 
is a pleasani spot, usually, but not neces- 
sarily, attached to a private dwelling-honse, 
and maintained rather for recreation than 
profit, even though some profit may ba 
earned by a rale of a part of the produce. A 
man who grows cabbages or potatoes in his 
back garden, primarily for his own con- 
sumption, would not come, zpso facto, under 
the definition of an agriculturist, as we 
understand that terminthe Tenancy Act, 
even though he might sell the surplus of 


(6) 28 Ind. Cas. 869; 11 N. L. R, 49, 
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his produce. But, if he used his tenancy 
holding generally to produce such crops for 


maket purposes, the case would be different.. 


It is not possible to fnd, in words, a defini- 
tion of the term ‘agriculture’, as used in the 
Tenancy Act, soas to cover all cases, and 


that is probably the .reason for the abser ce- 
ofa definition from the enactment.. Esch. 


case must be decided on its own particular 
circumstances, and the decision should not 
present any difficulty, the limitations of 
agricultural operations and purposes being 
well recognised, though not easily incorporat- 
ed in what we know asa legal definition. 
The view thatthe term agriculture hasa 
restricted meaning under the Tenancy Act 
was concurred in by Sir Henry Drake-Brock- 
man, J.C.,in Hari v. Wanu (7). Jm both 
eases the decision was thatthe cultivation 
of water-nuts in a. village tank is not 
agriculture within the enactment. In an- 
other case, Fatehchund v. Girdhare (8), 
decided onthe 18th March 1907, the same 
learned Judicial Commissioner, dealing with 
the question whether land let out for grazing 
was given for a purpose subservient to agri- 
culture within the Tenancy Act, wrote — 


“Now it seems to me that while the term 
‘agricultural purposes’ may properly be 
sonsirued in the Transfer of Property Act 
and inthe Madras District Municipalities 
Act with reference to the widest possible 
meaning of the word ‘agriculture’ there are 
strong reasons for restricting its scope in the 
Central Provinces Tenancy Act. As pointed 
out by Crosthwaite, J. C., in Ramkrishna 
‘Sectaram v. Balasahib (9), cattle may be kept 
for purposes not ordinarily connected with 
agriculture, as for instance breeding and 
selling.” 

But I am unable to acceptthe contention 
of the learned Counsel for appellant that agri- 
culture under the Tenancy Act is confined to 
thecultivation by annual tilling, ploughingand 
sowing of that which yieldsan annual. crop. 
That is no doubt the general form of it, but 
it ia not by any meansan exhaustiveor correct 
definition. Many garden products, flowers 
and vegetables, are annuals prceduced by 
annual operations similar to those performed 


(7) 31 Ind. Cas. 294; 11 N. L. R. 122, 
(8) Second Appeal No. 308 of 1906. 
(9) 1 C. P. L. R. 158. 
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in the growing of cereals; but such produc- 
tion could not be called agriculture. As I 

have said, each case mnst be dealt with by 
itself, without attempt to find a complete 

definition for the term ‘agricultural purpose’. 
The cultivation of pan plants, of which the 
leaves are chewed universally by: the Indian 
public of all classes, is a well-recognized form: 
of agriculture in localities suitable for the 
generation of the plant. A full description of 
the business will be found in Mr. (now Sir 
Reginald) Craddock’s Nagpur Settlement Re- 
pvt and in an Appendix thereto referred 10 in 
paragraph 12+ thereof. In Atmaram Bapujee 
v, Doma Barai (10) the cultivation was: 
stated to be a triennial operation. In- 
Murugesa Chetti y. Chinnathambs Goundan 
(11) a lease of land for the cultivation 
of betel was held to be an agricultural lease, 
dissent being expressed from the view pro- 
pounded in Kunhayen Faji v. Mayan (12). In 
the above unreported case, Drake-Brockman, 
J. C., referred to this view as “perhaps unex- 

ceptionable seeing that betel requires regular- 
tilling and tending.” I am unable to find 

any analogy between a lease for the culti- 
vation of pan and a lease for the produce of 
trees whereof the corpus belongs to the lessor, 

and therefore the case of Rookmin 
Kover v. Bukshee (18) has no bearing ou the 

present case. I may mention that in the 
Madras decision above cited the term ‘betel’ 

is used to denote the pan creeper (1 iper le tle of 

the Piperacex), a species of pepper (sometimes 

called betel-pepper) the leaves of which are 

used as a wrapper for small fragments of the 
nut of the areca palm, usually called betel-nut,, 
which are enclosed in them together with 

lime and a species of catechnu, and, in that 
form, are extensively chewed in the East ara 
stimulant. It is true that the Madras ruling’ 
has reference to the term ‘agricultuie’as used 

in the Transfer of Property Act, and is not: 
necessarily an authority for a case under the 

Central Provinces Tenancy Act, for reasons 
already stated. Butit is well known and 
manifest from the facts of the present care, 
that in these Provinces a holding of Jand for 
betel cultivation—ard land so held is, by its 
situation and nature, generally confined to 


(10) 11 C. P. L. R. 87. 

(11) 24 M. 421. 

(12) 17 M. 96; 4 M. L. J. 21. 
(13) 5 N. W. P. H. C. R. 155. 
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‘that form of cultivation and such subsidiary 
-crops as can exist and are frequently planted 
‘alongside betel creepers—is treated by the 
Local Government as a tenancy holding, sub- 
ject to assessment and carrying the rightsand 
obligations attaching to a tenancy holding. 
I.think the Civil Courts are bound to hold 
as an agricultural purpose everything which 
‘is expressly treated as such by theSettlement 
Authorities. In conferring:upon the plaintiff 
in this case the status of an ordinary tenant 
of land reserved for the cultivation of betel, 
those authorities must be taken to have ac- 
cepted .and treated that particular form of 
cultivation asagriculture within the meaning 
of the Tenancy Act. It was pointed out that 
‘under section 60 of that Act no lease granted 
to.a sub-tenant,is valid for more than one year, 
‘and that this necessarily suggests that any 
‘cultivation which cannot be fully carried out 
and completed in one year cannot be a culti- 
vation governed by.the enactment. ‘The in- 
~ ferenceis, I think, far-fetched and forzed. The 
~section was never intended to limit the defini- 
tion of agriculture under the Act, and we 
must read it as it stands. It does not allow 
of a sub-tenancy of a pan plantation so that 
the sub-tenant can plant and gather the 
whole crop, since a term of three years is re- 
quisite for that purpose. But there may be 
a sub-letting for one year of pan land already 
cropped, or there may be æn annual sub- 
letting for three consecutive. years if the 
parties are agreed. It may be that in making 
the enactment the Legislature overlooked 
crops that require more than one 
year to sow and gather; it cannot be inferred 


that they intended to restrict agriculture 
under the Act to the cultivation of 
‘annuals. 


For all these . reasons I hold that land 
let or sub-let for the cultivation of “hetel 
is Jet or sub-let for an agricultural 


- purpose within the meaning of the Central - 


- Provinces Tenancy Act. Therefore, sven 
if ‘the -defendant had proved the facts 
: upon which he claimed to he a sub-tenant in 
- perpetuity, they would have availed him no- 
thing. The transaction, as one of sub-letting, 
would have been invalid, -and the defendant 
-eculd not have claimed ‘to be even a sub- 
tenant from year to year at will. He has 
rightly been found to be a licensee. But 
he is not, therefore, liable to summary eject- 


Gd 
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ment asif he were a trespasser. The lower 
Appellate Court, having fonnd the defendant 
to be in lawful possession cf a kind not alleg- 
ed by either party to the suit, and having 
permitted a suit brought against an alleged 
trespasser, as such, to be converted into a suit 
against a licensee, was bound to havethe snit, 
in its converted form, tried, and to be decided 
according to what must Faye been taken to 
have been the reasonable intentions of 
licensor and licensee as to the legal 
rights of the latter. A pan cultivation 
demands an initial eutlay and some labour 
and expense to maintain it. Where a license 
has been given to oceupy land for such culfi- 
vation, and the licensee has planted his erop, 
no Court of equity and good conscience would 
allow the license to be recalled untii the crop 
had been gathered, or without ordering pay- 
ment forthe damage caused by apremature 
and unexpected ‘revocation of the license, 


even if we suppose that section 62 (e), 
Easements Act, would not apply. In 
the same way, if a licensor allows a 


license to run on for a period which 
carries the licensee into the cultivation 
of a second crop ke would ordinarily 
have to defer re-entry until that crop was 
gathered. If the license is permitted to 


continue until permanent structures for re- 


peated cultivation are erected reasonably in 


pursuance of the ligense, section 60, Ease- 
ments Act, might operate to prevent the revo- 
eation altogether. In short, every case of 
a revocation of a license has to be dealt 
with according to its own particular cir- 
cumstances, guided by law and principles 
of equity and good conscience. Here 
the plaintiff gave the defendant a license to 
oscupy his field for betel cultivation. Presum- 
ably the term of such a license was origin- 
ally the three years required for a single 
crop. He allowed the licensee to hold on 
and repeat the crop at least once. At the 
end .of -seven years, when, possibly, a 
second repetition of crop has been made, he 
suddenly sues to‘eject ‘him as a trespasser. 
The Court must enquire into the circumstances 
to see whether the defendant has held over 
If so, a sum- 
mary ejectment is allowable: butif the con- 
duct of the plaintiff was such as to imply a 
renewal of the license (section 54, Hasements 


.Act), the defendant should not be ejected 
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except upon completion of the crop standing 
at the date of the suit. The case must go 
back. 


The appeal is allowed, the decree of the 
lower Appellate Court is reversed, and the 
case is remanded to that Court for a fresh 
‘decision with advertence to the above 
remarks. There will be no refund of Court- 
fees. Costs here and hitherto will abide the 
result, but in regard to them the Courts 
below will no doubt bear in mind that both 
parties have failed to establish the cases 
pleaded by them. 

-Appeal allowed; Case remanded, 





CALCUTTA HIGH COURT. 
ÅPPEAL PROM APPELLATE Decree No. 659 
or 1914. 

March 10, 1916. 

Present: —Mr. Justice Teunon and 
Mr. Justice Newbould. 

rimati MADHU MATI DEBI— 
DrFENDANT—APPELLANT 
VETSUS 
HARENDRA LAL ROY CHOWDHURY — 
PLAINTIFF—RESPONDENT. 


Sale-~Permanent tenure created before operation of 


‘Transfer of Property Act, transfer of, validity of—Pur- 
‘chaser of portion of such tenure, right of, against pur- 
chaser of same tenure i execution against recorded 
tenant—- Representation. 

-A permanent tenancy created before the passing 
of the Transfer of Property Act, to -which if 
created after the passing of that Act its provisions 
would be applicable, is transferable. [p. 508, col. 1.] 

Madhab Chandra Pal v.: Rejoy Chand Mahatab; 4 
C. W. N. 574; Hari Nath Karmakar v. Raj Chandra 
' Karmakar, 2 C. W. N. 122. Ram Charan Naska: v. Hari 
Charan Guha, 7 C. L.J. 107; Madhu Sudan Sen v. 
-Kamini Kanta Sen, 32 C. 1023, 9 O. W.N. 895; Hira- 
moti Dassya v. Annoda Prosad sa, 7 0. L. J. 558, 
referred to. 

A. sale ofa transferable tenure in execution of a 
decree ina snit for arrears of rent against the 
recorded tenant, does not affect the interest of a 
purchaser of a portion of the tenure, who sinée the 
purchase made applications to the landlord that his 
‘name should be registered asa co-sharer tenant, but 
still was not made a party to the suit. [p. 508, col. 2.) 


Appeal against a decree of the Subordinate: 


Judge of Nadia, dated the .5th December 
1918, confirming that of the Munsif of 
Krishnagar, dated the 4th December 1912. 

Babus Provash Chandra Mitter acd Jatindra 
‘Wath Sen, for the Appellant. 
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. and on the authority of these cases. 
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Babus Susil Madhab . Mullick,. Gunada 
Charan Senand Surendra Nath Das Gupta, for 
the Respondent. 

JUDGMENT.—In this case -it appears- 
that in the year 13877, in execution of a 
money-decree against the owner or recorded 
tenant of a certain holding, a half share 
therein was purchased by the plaintiff’s 
mother. The mother’s interest has since 
passed to the plaintiff. It then appears that 
in 1909 the defendant, landlord sued 


his registered tenant one Bhubaneswari for — 


rent and in execution of his decree sold the 
tenure or Bhubaneswari’s interest therein. 
At the sale which was held on the 12th 
January 1910, the landlord himself became 
The plaintiff then brought 
the present suit‘in order to have this sale 
set aside or an order at least to have it 
declared that the sale in no way affected 
his interest in the tenure or holding. 


It was’ found’ by both the Courts below 
that the tenure or holding was a permanent 
tenure, that the land had been let out for 
homestead purposes and that in fact there 
were existing thereon very substantial 
pucca structures:and that it was, therefore, 
transferable. It was also found that the 


‘plaintiff had given notice of his purchase to 


the landlord and that notwithstanding her 
having full notice of his interest in the hold- 


‘ing she brought a suit against his co-sharer 


in the tenancy and had the tenure or the ‘co- 
sharer’s interest therein’ put to sale with- 
out notice to the plaintiff. On these findings 
both the Courts below have set ‘aside’ ‘the 
decree in the rent suit and also the sale held 
in execution of that decree. < 


The defendant-landlord now appeals, and 
the only question that has been argued 
before us is the question whether this 
permanent tenancy created before the passing 
of the Transfer of Property Act is transferable. 
A number of cases have been pressed upon 
our attention, for instance, the cases reported 
as Madhab Chandra Pal v. Rejoy Ohand 
Mahatab (1), Hari Nath Karmakar v. 
Raj Ohandra Karmakar (2) and. Ram 
Charan Naskar v, Hart Charan’ Quha í 3); 
it is 


(1) 4C. W. N. 574. 
(2) 2 0. W. N. 122. 
(8) 7 C. L. J. 107. 


y 


where the origin of the tenancy 
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urged that the provisions of the Transfer 
of Property Act not being applicable by 
their own force, this holding should be held 
to be a non-transferable- holding. But on 
examining the cases that have been ‘cited 
we find that they all refer to tenancies 
from year to year or at least of a non- 
permanent nature. No case in which it 
bas been directly held that a permanent 
tenancy, created before the passing of the 
Transfer of Property Act and to which if 
created after the passing of the Transfer 
of Property Act the provisions of.that Act 
would be applicable, is transferable, has 
been cited before us. But we may ob- 
serve that in the cases reported as Madhu 
Sudan Sen v.. Kamini Kanta Sen (4) and 
‘Hiraniott Dassya Y. Annoda Prosad Ghosh (5) 
it is suggested or implied that such a tenaney 
would be transferable. It would seem also 
that it is only on the principle that, per- 
manent tenancies are transferable that in 
deciding the question | that often arises 
is un- 
known, namely, the question whether it is 
permanent or not, so much stress is laid 
upon a succession of transfers made to the 
landlord’s knowledge and without his con- 


sent. We may further in support of this con-- 


tention refer to the case .reported as 
Beni Madhab Banerjee v. Jat Krishna Mooker- 
jee (6) and more particularly to the judg- 

ment of the earnen Chief Justice in that 
CASE.. 


For these reasons we hold that the 
tenancy now in question is transferable and 
that the plaintiff’s interest in the holding 
has not been affected by the sale now in 
question.. Strictly speaking, the plaintiff 
was entitled only to have it declared that 
his interest had not been affected by the 
sale. But the learned Vakil for the ap- 
pellant informs us that he desires that if 
we are against him on the question which 
he has argued the decree as it hns been 
made in the Courts below should remain 
unmodified. We may also mention that the 
learned ` Vakil for the appellant attempted 


to argue- that even if the holding be trans- 


ferable, still his decree and sale having been 


wa 


(4)-32 C. 1023; 9 C. W. N. 895. 
`- (5) 7 O. L. J. 568. 
(6) 7 B. L. R. 152512 W! B. 498. 
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against the recorded or registered tenant 
the whole tenure passed. This argument 
is, of - course, based on the doctrine of repre- 
sentation, and kere there can be no represen- 
tation where the plaintiff from the year 
1877 has made applications to his landlord 
that his name should be registered and has 
refused to be represented by his co-sharer 
tenant. 

For these reasons this appeal is dismissed 
with costs. 

Appeal dismissed. 





MADRAS HIGH COURT. 
Seconp CIvIL APPEAL No. 1198 or 1913. 
i February. 16, 1916. 
` Present:—Mr. Justice Sadasiva Aiyar and 
Mr, Justice Moore. 
RANGAPPA NAICKER AND orsers— 
DEFENDANTS Nos. 2 to 7-~APPELLANTS 
VETSUSE 
APPALA RAJA AND OTHERS— PLAINTIFFS 
Nos. l to 3 AND lst Derenpant— 


RESPONDENTS, 

Easements dct (V of 1882), 8. 15—Easement—Pres- 
criptive right, acquisition of—Right to put dan 
across channel— Enjoyment to be till 2 years prior 
to. institution of suit—Limitation Act (IK of 1871)— 
Limitation Act (X¥ of 1877). - 

A prescriptive right to an easement can be 
acquired under the Easements Act, only if the 
enjoyment of the easement for 20 years ended 
“before the beginning of the two years next” 
before the suit was instituted. [p, 504, col. 2.] 

Enjoyment for 20 years under the prior Limita- 
tions Acts before Act V of 1882 came into force will 
not be enough as that would not be enjoyment for 


“two years next before the suit was instituted”. lp. 
504, col. 2.) 
$ Muthu Goundan v. Anantha Goundan, 31 Ind. 


Cas. 528; 29 M. L. J. 685; 18 M. L. T. 476;2 L. W. 


1107; (1916) M, W. N. 113, followed. 


Where the question was as tothe right to put a 
dum across a channel: 

Held, thet it was a question of acquisition of an 
easement by prescription, and the burden was-entirely 
on the plaintiff to prove enjoyment for 20 years; and 
that it was not anough for him to prove possession for 
12 years, and then say that the onus was shifted on 
to the defendant. [p 604, col. 1.] 


Second appeal against the Decree of the 
Court of the Temporary Subordinate Judge, 
Sivaganga, in Appeal Suit No 891 of 1911, 
preferred against that of the District Munsif, 
Srivilliputtur, in Original Suit No. 247 of 
1909, 

Messrs. T. Rangachariar and K. Parthusa- 
radhy Acyangar, for the Appellants, l 
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The Government Pleader and Messrs. .S. 
Subramania Atycr, S. Ramachandra Aryar, 
S. Hart Hara Atyar and R. Kuppuswamy 
Atyar, for the Respondents. 

This second appeal coming on for hearing 
on the 28th July 1915, the Court (Oldfield 
and Sadasiva Aiyar, JJ.) delivered the fol- 
lowing 

JUDGMENT.—Two portions of the argu- 
ment addressed to us call for notice. 

Firstly, the learned Subordinate Judge has 
dealt with plaintiffs’ right to put up the 
disputed dam asa matter of limitation, relying 
on Krishna Atyar v. Secretary of State for 
India (1) and other cases to the effect that 
proof of-twelye years’ enjoyment will transfer 
- the barden of procf tothe defendant. But 
‘those are eases of limitation, not of prescrip- 
tion; and the latter is in question here with 
reference to an easement or customary right. 
There is no question of a plea of lost grant. 
The lower Appellate Court, therefore, had 
to find for sixty years’ enjoyment, if plaintiffs 
“were to succeed. We mnst now call on it 
to submit a finding on the question, whether 
enjoyment of the alleged right to erect a 
dam has been establishéd for that period. 

Next, the District Munsif found that the 
removal of the dam caused no material dimi- 
nution in the supply of plaintiffs’ lands. 
This finding was disputed by plaintiffs in 
first appeal, but was net. dealt with in the 
lower Appellate Court’s judgment. We think 
that Robert Fischer v. Secre‘ary of tate 
for India (2) governs the case and that a 
finding onthe point is necessary before the 
lower ‘Appellate Court’s decision in plaintiffs’ 
favour can be sustained. The lower Appel- 
late Court must, therefore, find on the issue 
whether the removal of the-dam caused 
material diminution in plaintiffs’ supply. 

No fresh evidence is necessary. Findings 
shall be due in six weeks. Ten days will 
be allowed for filing objections. 
~ In compliance with the order contained 
in the above judgment, the Temporary 
Subordinate Judge of Sivaganga submitted 
the following 

FINDING —Iamdirected by the High 
Court to submit findings on the following 


- (1) 4Ind.-Cas. 1070; 5 Ind. Cas. 121; 33 M. 173; 6 


M. L. T. 8C6; +0 M. L. J. 71. 
(2) 2 Ind. Cas. 325;-82 M. -l4l; 19 M. L. J, 181;5 
X. L. T- 148. 
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Issnes:— 

(1) Whether. enjoyment for a: zarod of 
60 years of the alleged right to erect. a 
dam has been established by the plaintiffs? 

(2) Whether the removal of -the -dam 
caused material -diminution in plaintifs 
supply? 

2. lst issue. On a careful reading of ihe 
evidence, so far as it relates to this issue, 
and after hearing the arguments of -both 
side Vukils, I have come to the conclusion 
that this issue must be found ‘against the 
plaintiffs. | 

3 #0 5 

&, 2nd issue..—1b cannot be found also that 
the removal of the dam by the first defend- 
ant’s subordinate did in any way diminish 
the supply of water to which plaintifs were 
entitled. = kis 

This second eal coming on for Gnal 
hearing yesterday and. this day after the 
return of the finding of the -lower Appellate 
Court on the issues referred by this Court for . 
trial, ‘the Court delivered the following 

JUDGMENT.—JIn the remand order dated 
28th July 1915, this Court expressly .said 

“There is.no question of a plea of lost grant.” 
The plaintiffs could, therefore, only rely -on 
the right by statutory prescription. 

That right could be acquired only by prov- 
ing -enjoyment (whether 20 years or 60 
years) within “two years next before the 
institution of the sut wherein the claim to 
which such period relates is contested”. {See . 
Muthu Goundenv. Anantha Goundan (8) and 
section 15 of the Indian Easements Act. | 
The present suit was instituted in December 
1908 and the plaintiffs’ enjoyment ceased (by 
the cutting of the disputed dam under the 
orders of the Sub-Collector) in the beginning 


of 1406. Hence, the plaintiffs could not 
acquire any prescriptive right under the 
Statute. Their enjoyment for 20 years un- 


der the provisions of the Limitation Acts of: 
1671 and 1877 before Act V of 1882 came 
into force, cannot also give them any statu- 
prescription as all that 
enjoyment ended long before the beginning of 
the “two years next” before the suit was 
instituted. 


We have, ther efore, to set aside the judg- 


ment of the Subordinate Judge and restore 
2 41 Ind. Cas. 528; (1916) M. W. N. 113; 29° NL. L. 
J.635; 18 AL L.T 476; 2L W aii 


- - 
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the decision of the District Munsif dismissing 
the suit. 

_ The plaintiffs, however, seem ta have been 
dealt with rather hardly as adam, the 
existence of which gave some surplus -water 

to the tank irrigating their lands, was 
removed .after it had been in existence for 
five or six decades. 

We, therefore, direct the parties to bear 

-their respective costs throughout. 

- i Appeal allowed. 





PRIVY COUNCIL. 
APPEALS FROM THE ALLaHasad Hiesa COURT, 
December 14, 1915. 
` Present:—Viscount Haldane, Lord .Parmoor, 
Lord Wrenbury, Sir John Edge and 
Mr. Ameer Ali. | 
Pandit PARBHU DYAL— APPELLANT 
| VETSUS 
KALYAN DAS AND OTHERS— 
RESPONDENTS. : 

Decree passed by Court of competent jurisdiction, 
whether can betreated as nullity—Remedy against such 
decree is by appeal or rerison 

A mortgaged his lands to B and sold the equity of 
redemption to C whobrought an action to redeem 
and obtained a decree thereon; but the Court of 
Appeal ordered the payment of a further sum by © 
to B under a covenant, which sum not being paid B 
wan restored to the possession of the mortgaged 
property. B then brought an action for mesne 
profits and- obtained a decree, in satisfaction of 
which C's equity of redemption was sold and pur- 
- chased by B who then deult with the property as 
- absolute owner and created a mortgage in satistaction 
of which the property was sold and purchased by D, 


The heirs of U, regarding the decree in favour of, 


B for mesne profits-against C and all the proceedings 
thereunder culminating in the sale.to D as contrary 
to law.and, therefore, a mere nullity, assigned their 
‘equity of redemption to F. On the heirs of Band F 
bringing actions to redeem: 

Held, that the Court which passed the decree for 
mesne profits against the mortgagor had full juris- 
diction in that behalf and the remedy against his 
decision was by appeal or revision and that it could 
not be treated asa mere nullity. [p. 508, col. 2; p. 
507, col. 1.) 

Consolidated appeals against the judgménts 
and decrees of the Allahabad High Court, 
‘dated November 9, 1909, confirming those 
‘of the.Court of the Subordinate Judge 
iof Aligarh, dated September 27, 1907, 

- ‘FACTS -of the case are sufficiently set 
forth in their Lordships’ judgment. 
- Sir E. Richards, K. U ,and Mr. K. Brown, for 
the Appellant, — The Court of the Subordinate 
Judge had no jurisdiction to make an ‘order 


-a ' sm = w oe voy eoh ' ` 
ae’ am . ==- z ` Paar = - 
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or decree for the payment of mesne profits 


_or to order the sale of the equity of redemp- 


tion for the realisation of the sum so decreed 
and the sale was in consequence void. The 
mortgagor bronght an action for redemption 


in 1577 which came to an end on non- 


payment of the full amount ordered by the 
High Court. The mortgagee had no right in 


the suit to claim mesne profits and the whole 


proceedings on the claim and the order of the 
Subordinate Judge and proceedings terminat- 
ing in the sale were null and void. Xec- 
tion 583 of the Civil Procedure Code of 15/7 
gives power to the lower Court to carry out 
the decree of the High Court. Here the decree 
of the High Court said nothing about mesne 
profits and the Court had no jarisdiction to 
give the mortgagee mesne profits. 

[Lorp Hatpane: The'effect? of the decree 
of the High Court was that the mortgagee 


‘should have such profits. ] 


Section 244 of the Civil Procedure Code, 
1877, did not cover the case as there was no 
decree for mesne profits: Kalku, Singh v. Puras 
Ram (l). As to the daughteis they were not 
parties tothe proceedings in the suit. of 
1877 and the sale certificate of LSc2 did 
no purport to affect their right to redeem 
and the appellant was entitled to enforce 
their right. Khairaj Mal y. Daim (2) could 
not apply to the present case as the 
daughters were not atall represented. 

' [Lorp Hatpane: There is uot enough 
material on record to satisfy ourselves that 
you acquired the interests of the daughters. | 

Messrs. De Gruyther, K. C., and Dube, for 


.the Respondents were not called upon. 


JUDGMENT. 
Mr. Auger Aut.—The facts on which the 
suits that have given rise to the 
present appeals were brought in the Court 
of -the Subordinate Judge of Aligarh, are 
folly set ont -in the jodgment af the 
High Court of Allahabad. It is sufficient, 
therefore, to ‘state shortly the circumstances 
which form the basis of the appellant 
Parbhu Dyal’s: claim. He was the plaint- 


‘iff in one of the actions (No. 24 of 1906) 


which was a suit for the redemption of .a 


mortgage, whilst inthe other (No. 173 of 1906) 


(1) 22 I A. 68; 22 C. 484; 5.M.L. J. .14;.6 Sar, P. 


‘C.J 545 {P U.) 


(2) 2 A. L. T. 77; 1 C. L. J. 584; 7 Bom. L.R. 1; 9 
O. W. N. 201; 82 C. 296; 42 -I.-A, 23; 8 Sar. P. C.J. 
7384 (P. 0.) aM 
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he was joined as a defendant. Both suits, 
‘ however, related to a village called Lo- 
' dhamai. A half share of this property, in 
the nomenclature in vogue in this part 
of the country described as a 10-bzswas 
` share, belonged originally to one Ram Bakhsh. 
In the year 1863, Ram Bakhsh exe- 
cuted a usufructuary mortgage in respect 
of this share fora term of eleven and a 
half years in favour of one Debi Das since 
‘deceased. It may be noted here that just 
‘as 16 annas constitute the integral unit 
in Bengal and other places, 20 biswas form 
the unit in most parts of Upper India; 
20 biswansis going to a biswa. The mort- 
gage-deed in favour of Debi Das provided 
that the mortgagee should remain in 
undisturbed possession of the mortgaged 
property and take the rentsand profits in 
lieu of interest. The principal money secured 
by the mortgage was never repaid and 
‘Debi Das continued to hold the share after 
the expiration of the term for repayment. 
In the meantime, Ram Bakhsh was dealing 
with the equity of redemption; in 1866 he 
assigned his right in 7 biswas of his 10 
biswas to the minor sons of a person named 
Zehur Ahmed; a little later he sold to 
Zabur Ahmed himself 2 biswas 19 biswan- 
‘sis, and subsequent thereto the remaining 
fraction left in his hands to the mortgagee 
Debi Das. The ontstandizg equity of redemp- 
tion in respect of 9 biswas 19 bisuan- 
sis thus vested in Zabur Ahmed and his 
-sons. Zahur Ahmed died shortly after, 
leaving as his heirs besides his sons several 
danghters and two widows. His esiate, 
including the right to redeem the mortgage 
to Debi Das, accordingly devolved on his 
heirs. In 1877 his sons under the guardian- 
ship of their mother brought a suit for 
redemption against Debi Das; and in May 
1878 they obtained a decree for possession on 
‘payment to the mortgagee of a specified 
sum. This money appears to have been paid 
into Court, and the plaintiffs obtained 
‘possession of the property in July 1878. 
The decree of the Court of first instance 
‘was, however, varied on appeal by the 
-High Court, which directed payment by 
the plaintiffs of a further sum of Rs. 9,000. 
This they failed to do and the mortgagee 
was restored to possession by an order of 
the Court in April 1880. Debi Das then 
applied io the Court for au order for 
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mesne profits for the period during which 
he was out of possession, and in March 
1881 he succeeded in obtaining a decree 
for a sum of over Rs. 5,000. In execution 
of this decretal order he caused the 
outstanding equity of redemption to be 
attached and sold, and at the auction- 
sale purchased the same himself. After 
his purchase as aforesaid he purported to 
deal with the property as absolute owner; 
he mortgaged the property to one Sagar 
Mal who obtained a decree on his mortgage, 
and in execution of that decree the de- 
fendants in Suit No. 173 of 1904 purchased 
the share in question in 1897. -In Suit 
No. 173 of 1906, which has given rise to 
Appeal No. 75, the heirs of Debi Das are 
the plaintiffs, and they seek to redeem the 
property on the ground that although 
Debi Das after his purchase in 1881 be- 
came the absolute owner, the defendants 
had in the auction-sale held in 1897 only 
acquired his mortgagee right. 

The sons of Zahur Ahmed, on the other 
hand, continned to deal with their right 
to the equity of redemption as still sub- 
sisting in them; and, by two deeds of 
sale, assigned to Parbhu Dyal, the appellant, 
a §-biswas share of the property. Parbhu 
Dyal, after failing in one suit in 1905 on 
the ground of non-joinder of parties, brought 
in 1906 the present action -to redeem 
the mortgage executed by Ram Bakhsh 
in 1863 and for ancillary reliefs. He 
contended in the Courts below, as has 
been contended before this Board on his 
behalf, that the decree for mesne profits 
and all the proceedings thereunder, 
culminating in the sale at which Debi 
Das purported to purchase the equity of 
redemption, were made without jurisdiction 
and conveyed no title to the purchaser; 
and as they were mere “nullities” the right 
of his assignors was unaffected, and by 
virtue of the assignment to him he is entitled 


to redeem. 


Both Courts have overruled his con- 
tentions and dismissed his suit. Their 
Lordships fully concurin the reasons given 
by the High Court for disallowing the 
plaintiff’s. claim. As the learned Judges 
point out, the Court which. awarded the 
mesne profits had full jurisdiction in that 
exercised...the jurisdiction 
wrougly, the persons aggrioved had their 


entitled to redeem the share of Zahur Ahmed’s ` 


‘revision. 
“section 311 of the Civil Procedure Code 


their . 
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remedy under the provisions of the Indian 


‘Code of Civil’ Prosedure, either by appeal to 


the High Court or by an application for 
Objection was in fact taken under 


(1882) to the sale for mesne profits, which 
was disallowed, and there was no appeal 
from that order. The present action, in 
Lordships’ opinion, is wholly 
misconceitved. It was further urged on 
appellant’s behalf that he was at any rate 


‚daughters who were no parties to the suit 


proceedings held therein. 


brothers or to the subsequent 
Their Lordships 


of their 


-are not satisfied that any right was in 


the hearing. It 


the heirs of Debi Das. 


fact conveyed to - Parbhu Dyal by those 


Jadies, or that if any right was conveyed 


as alleged what its extent was. 
The appeal will be dismissed with costs 


to the respondents who are represented at 
is admitted that this 
judgment will govern Appeal No. 75, which 
arises out of Suit No. 173 of 1906 brought by 
This appeal will 
also be dismissed. 


And their Lordships will humbly .advise 
His Majesty accordingly. 


. Appeal dismissed. 
‘Solicitor for the Appellant: Mr. Douglas 


~ Grant. 


Solicitors for the Respondents: Messrs. 


“Barrow, Rogers § Nevill. 
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UNITED PROVINCES. - s 
Revenve Petition No. 13 or 1910-11 oF 
m JAUNPUR DISTRICT. 
_ August 21, 1911. 
Present:—Mr, Reynolds, 8. M., and 
- > Mr. Tweedy, J. M. 
SHEOPALAT CHAUBEY AND orusrs— 
DEFENDANTS—APPELLANTS 
` VETSUS 


“. Musammat SALIHA BIBI — PLAINTIFE— 


RESPONDENT, ; 


. Agra Tenancy Act (II of 1901), s. 158—Land held 
as haqiat mutafarriqa revenue free frog, Government | 


—Suit for assessment of revenue, maintainability of. 


A 
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A land held as ‘hagiat mutafarriga’ free of 
revenue direct from the Government, is not a rent- 
free holding -to which the provisions of section 158 
of Chapter X of the Tenancy Act can apply and 
no suit to assess revenue upon it can Jie under that 


_ section. 


Application for revision of the order of 
the Commissioner, Benares Division, dated 
the 25th January 1911, confirming that of 
the Assistant Collector, first class, Jaunpur 
District, in a case of assessment of revenue. 

JUDGMENT. l 

TweEDY, J. M.—(CAugust 9th, 1911.)—I 
do net think that the case in ques- 
tion comes under section 158 which refers 
to rent-free holdings. The plot in question 
is not a rent-free holding at all, but is 
described in the Settlement records as 
“hagiyat mutafarrtga” and has been . so 


described for the last 100 years since the 


time of Mr. Duncan’s Settlement. It is culti- 


to be paid by the appellant, Parbhu Dyal, -vated by rent-paying occupancy tenants. The 


appellant’s defence tothe claim is that his 
plot has been specifically exempted from 
revenue as krishnarpan, and although the 
direct evidence that it is so is not strong, the 
fact that it has paid no revenue since 
Mr. Dancan’s Settlement raises a strong pre- 
sumption thatit was exempted. I do not think 


. it was ever contemplated by the Legislature 
- that suits of this 


kind should be filed 
under section 158, There is no dispute 
as to proprietary right and the question of 
a declaratory decree on this point does not: 
arise. As the land in question, in my opinion, 
is nct “land purporting’ to be held rent 


“free” within the’ meaning .of Chapter X of 


Act II of 1901, 1 would hold that the 
lower Courts had no jurisdiction to enter- 
tain the suit and would set aside their 
in 
all Courts. 

Reynoups, S. M.—The land is, I think, clear- 
ly held direct from Government free of 
revenue and not held rent-free from the 
zemindars. I concur, therefore, in the pro- 


_ posed order. 


Appeal allowed; Surt dismissed, 
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MUTHU RAMAN CHETTY v. CHINNA VELIAYAN CHETTY, 


MADRAS HIGH COURT. 
‘Secoxp Civin Aepeat No. 960 or 1914. 
January 20, .916. 
Present:—Justice Sir William Ayling, KT., 
and Mr. Justice Napier. 

MUTHU RAMAN CHETTY—Derenpant— 
APPELLANT 
VETSUS 
CHINNA VELLAYAN CHETTY alas 
CHINNA KARUPPAN CHETTY — 


PLaINtig¥— RESPONDENT. 

Contract Act (IX of 1872), ss. 126, 149, 145— 
‘Contract of guarantee, how constituted—Request cf 
principal debtor, whether necessary to create suret yship— 
Mere officious interference by surety, whether enough— 
Principal debtor, when canbe made liable to surety 
— Surety, when has rights of holder im due 
course --Negotiable Instruments Act (XXVI of 1881), 
as, 80, 59. 

The implied rights possessed by a surety are 
available, when the suretyship has been under- 
taken at the request, actual or constructive, of the 
principal debtor, but not otherwise, since no one 
can make himself the creditor of another by volun- 
teering to discharge his obligations. [p. 510, col. 1 | 

Hodgson v. Shaw, 3 Myl. & K. 183; 3 L.J. Ch 190; 
40 E. B. 70; Bishop, Ex parte, Fox In re, 15 Ch. D, 400; 
59 L. T. Ch.18,93 L T. 165; 29 4. R. 144, referred to. 

Cook v Lister, 30.B. (n.s.) 548; 832 L. J.C. P. 
121; 9 Jor (N. s.) 823; 7 L.T. 712; 11 W. R. 369; 
143 E. R 215; 134R. R 642, referred to, 

Gajapathi Kristna Chendra Deo Qaru v. Srinivasa 
Charlu, 20 Ind Cas. 4345: 25 M. L. J. 433; 14 M. L. T. 
20; 1914) M. W. N. HA; +8 M. 285, and Nanak Ram v. 
Mehin Lal, 1 A. 487, distinguished. 

The Hability of the principal debtor to pay the 
surety cannot arise from a mere implied promise 
to indemnify the surety contained in section 145 
of the Contract Act, but must be the result of a 
contract between the surety and the creditor to 
which the debtor alsois aparty. [p. 510, col. 2; p. 
B11, col. Iyp 512, col. 2.] 


Where the debt guaranteed was one payable 
under a hundi drawn to bearer and given to the 
surety, and on such hundi being dishonored, the 
surety paid it himself and sued to recover .the 
amount from the principal debtor: 

Held, that the surety was a holder and as such 
entitled to recover the amount from the drawer. -[p. 
SLi, Gol. 2] l 

A surety becomes invested with the rights of a 
holder in due course under section 49 of the 
Negotiable Instruments Act, only when he takes the 
steps which the drawee of the kundi should take, 
namely, present the hundi for payment within a 
reasonable time and give notice of dishonour to the 
drawer. Lp. 511, col. 2 p. 512, col. 1.) 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Sivaganga, in Appeal Suit No. 429 of 
1913, preferred against that of the District 
Munsif of Paramakudi, in Original Snit No. 
204 of 1912. 


Mr. O. V. Anantha Krishna Iyer, for the 
Appellant. 


Mr. K. V. Krishnasnami Iyer, for the Res- 
pondent. 


This second appeal coming on for 
hearing on the 30th March 1915 and 
having stood over for consideration till the 
2th April 1915, the Court Oldfield -and 
Napier JJ ) delivered the following 


JUDGMENT., 


OLDIFELD, d.—The lower Appellate Court 
rejected plaintiffs contention based directly 
on his position as surety. It has, however, 
been relied on here, and, therefore, 1 deal 
with it before taking up the argument 
based on the negotiable character of 
Exhibit A, on which the lower Appellate 
Court decided in his favour. A 

The lower Appellate Court bas ‘adopted 
its findings of fact on this part of the 
case from the judgment of the Court of first 
instance unreservedly. ‘They are that 
plaintiff bound himself to pay part of his 
relative’s debt to Yegappa Chetty, ‘that in 
order to do so he sent the suit hundi, Exhibit 
A, for delivery to Yegappa by plaintiff, and 
that the latter created defendant’s original 
liabthty by delivering it and, the distinctive 
feature in the case, made himself surety 
fox’ its discharge by endorsing that ‘fact 
on it This entails, not only that defend- 
ant did rot know of plaintifi’s entering 
and did notask him to enfer into this contract 
of guarantee, but also that, if the 
consideration for it was anything done or 
promised for defendant’s benefit, he had 
no opportunity to adopt or refuse to 
adopt it. The question is of the nature of 
his liability to plaintiff in these circum- 
stances. Is there a contract of indemnity 
between them? Or, as the lower Appellate 
Court held, is plaintiff's remedy only that 
open tothe original creditor? And then 
is it subject to the restrictions imposed on 
the latter as holder of the hundi, in 
which his debt was embodied? 


It is clear that the distinction involved 
will -be without importance in the majority 
of cases. For, unless (aa here) recovery on 
the original security is ‘trammelled by ihe 
requirements of a special law and unless 
(as I think is the case here) the establish- 


Vol, XXXIII] l 


INDIAN OASES. 5C 


o 


, MUTHU RAMAN CHETTY U. CHINNA VELLAYAN CHETTY, 


ment of a contract. by- the debtor to 
indemnify is impossible, it will not matter 
on which foundation the suit is -brought. 
And perhaps. it is for- this reason that the: 
two have not, so far- as has been shown 
us,, been explicitly distinguished. in any 
Indian case. English. authority, however, 
recognises the distinction. For in Hudgson 
v. Shaw (1) it is said first “when a person. 
pays off a bond, in: which he is either 
eo-obligor or bound subsidiarie; he has at. 
law an. action against the principal for- 
‘money paid to his nse and. he can have. 
nothing more.. The joint obligation towards 
the creditor is held to give to the principal 
notice of the payment and. also to prove. 
his consent ~or: authority to the making 
that payment. This is necessary for enabling 
aby man,, who pays another’s debt, to come 
against that other, because a person 
cannot make himself the creditor of 
another -by yolanteering to discharge his. 
obligations.” Bat the decision goes. 
on: “The case standing thus at law, 
do. considerations of equity make. any 
alteration in its aspect? The rule here is. 
undoubted, and it. is. one founded on the 
plainest principles, of natural reason and 
justice, that the surety paying off a debs 
"shall stand in the place of a creditorand 
have all the rights, which he has, for the 
purpose of obtaining his re-imbursement”. 
To apply. this distinction to the relevant 
provisions of the Indiin Contract Act, we 
have section 140 and the particular ap- 
plication of it in section 141 representing 
the principle stated in the second of these: 
extracts, and section 145 representing that. 
stated in the firat, the two first mentioned 
sections being the basis of the lower: 
Appellate Court’s decision on Exhibit. A 
in plaintiff’s favour and the last of any 
claim independent of that document. 


- It has been necessary to make this 
clear ow two accounts. Firstly, reference 
was made in argument to section 126; 
ard the fact that. its language does not 
require the principal debtor to bea party 
to- the contract of guarantea was relied 
on as entailing that, whether or not he 
is privy to that contract, the surety can 
recover from him. The answer is that 


(1) 8 Myl. & K. 183; 3 L. J, Ch. 190; 40 B. R. 70. 


-or its discharge has been lost 


of 
surety and the 


section 126 defines only the: contract 
guarantee between the 
creditor and not its incidents as between 
the surety and the debtor. They are 
defined elsewhere in sections 140,141 and 
145. And secondly, the- result of the 
distinction above insisted on is that the 
two. grounds of the debtor's lability are 
distinct. There is his general liability, 
which may be supported on the ground of 
the implied promise to indemnify referred 
to in section 145; and thereis his special 
liability: under sections 140, 141, arising 
from the surety’s right to the creditor’s 
original remedies ag inst him. That liability 
is no greater and no less than it would 
have been to the creditor. The point as 
to it, to which I return, is that in the 
present case the liability of defendant to 
the creditor is not alleged as based on the 
existence of any debt independent of 
Exhibit A or otherwise than on that 
document. If then plaintiff’s claim cannot 
be supported with reference to section 
145, it will be necessary to consider, not 
whether he can recover on the general ground 
of defendant’s indebtedness to the. creditor, . 
but whether he can satisfy the requirements 
of the Negotiable Instruments Act with 
reference to Exhibit a 


Firstly as to section 145, to the ap- 
plication of which defendant objects on 
the ground that he did not know of and 
was in no way privy to ‘plaintiff’s contract 
of guarantee. It would, he argues, be 
anomalous that the debtor’s position should 
be liable .to alteration in consequence 
of the intervention of a third party between 
him and his ereditor withont his 
knowledge or request and whether or no 
he had had an opportunity to adopt or 
refuse any benefits it might confer; and 
in particular that the debtor should be 
subjected to a different rale of limitation. 
For under Article 81, Schedule I, of the 
Limitation Act a suit can be brought by 
the surety within three years after he 
has paid the creditur; that. is, after the 
date on which the liability would normally 
have heen defunct, when perhaps the 
debtor’s evidence as to the original debt 
and he 
will have to meet evidence as to the making 
of a contract of guarantee, of which he 
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had no contemporaneous knowledge. There 
is then in defendant’s favour the English 
law, stated in Hodgson v. Shaw (1) already 
referred to and other cases, that the 
implied rights possessed by the surety 
are available, when the suretyship has 
been undertaken ai the request, actual or 


constructive, of the principal debtor, but 
not otherwise,since no one can make 
himself the creditor of another by 


volunteering to discharge his obligations. 
In these circumstances, the opposite 
view must be supported unambiguously by 
section 145, if it isto be sustained. 
Plaintiff contends that it is so, because 
the section imposes no qualification on the 
debtor’s liability under an implied contract 
of indemnity. But that is to misread its 
terms. For, in fact, it does not refer to 
a. contract of indemnity at all but only 
to a promise to indemnify; and a promise, 
as sections 2 (a) (f) and (9) and 25 show, 
is ordinarily void, when, as here, no con- 
sideration has pasted between promisor and 
promisee. Section 25 (2), it should be 
noticed, has no application, because defend- 
ant’s promise must be held to have been 
‘made in accordance with the terms of 
section 145 in the.contract of guarantee 


and at the date of that contract plaintiff - 


had done nothing for him and nothing 
which he was legally compellable todo. A 
kindred argument to that suggested by 
section 25 (2) has, however, been based on 
the description of the promise in section 
145, as implied, and the alleged intention 
of the Legislature to bring under it relations 
between promisor and promisee of the kind 
dealt with in sections 6/ and 70. But 
firstly, this construction does violence to the 
definition of an implied promise in section 


9. For that definition recognises only the 


distinction between ‘the ways in which an 
actual promise may be expressed, not the 
existence of relations involving no actual 
promise, but from which one must be 
presumed. And next, if the language of the 
section is to be kanaka as a lapse’ into 
English legal phraseology (vide, for example, 
Addison on Contracts, 9th Edition, page 
424), it has still to be shown how either 
section 69 or 70 is applicable. As regards 
‘the former, it cannot be said that the present 
plaintif was interested in the payment 


- surety’s promise. 


which he made. For the interests postulated 
in the section have always been restricted 
to those arising either in course of law or 
through mistake or in virtue of some existing 
relation with the person on whose behalf the 
payment is made, and have never been held to 
include interests created officiously, such as 
that now in question. Section 70, it is no 
doubt conceivable, might cover cases in which 
the debtor enjoys the benefit of some post- 
ponement of liability in consequence of the 
But here, the plaint aver- 
ment is only that the kund? amount, having 
been demanded of the firm designated by 
defendant without any result except a 
promise to obtain defendant’s instructions, 
was at once paid by plaintiff on demand; 
and there is no allegation that the creditor 
at any time intended to sue defendant or 
expressed any intention to do so or was 
induced to put off doing so by plaintiff’s 
standing surety. And in any event the 
authorities do not sanction recovery, when 
the person primarily liable has no 
knowledge, actualor imputed, thatexpenditure 
is or probably may be necessary on his behalf: 
and I see no reason for extending the 
doctrine to cover cases of this nature. Two 
decisions only, so far as has been shown, deal © 
with instaoces of expenditure incurred, as 
here, for another person without any sort 
of consciousness on his part that it would be 
or was likely to be incurred. In Gajapathi 
Kristna Chendra Deo Garu v. Srinivasa 
Charlu (2) Sadasiva Atyar, J., no doubt illus- 
trated his argument by reference to expenditure 
incurred by way of neighbourly service, when 
the person benefited had neither knowledge of, 
nor option to refuse what was done. But with 
all respect, I doubt whether the illustration, 
which was not essential to the argument, 
represents the law. Nanak Ram vy. Mehin Lal 
(3) in some respects no doubt resembled the 
present case ; but it was decided with refer- 
ence to section 127 and the absence of 
consideration for a contrast between the 
surety and creditor; and I, therefore, do not 
rely on it here. But the foregoing entails 
the conclusion that in this case the promise 
to be implied under section 143 does not 


(2) 20 Ind. Cas. 445; 25 M. L. J. 433; 14 M. L. T. 
20; (1914) M. W. N. 99; 38 M. 232. 
(2) 1 A. 457. 
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amount to a contract of indemnity between 
plaintiff and defendant, either directly or 
with reference to section 69 or 70. And 
accordingly plaintiff must succeed, if at all, 
on his claim as based on sections 140 and 
14). 

It has been pointed out that under those 


sections he is restricted to the remedyavailable ` 


to the creditor, that is, toa suit on the hundi, 
Exhibit A. I agree with my learned brother 
that he can sue on it with reference either 
to the sections referred to or as a holder with 
referenceto section 59, Negotiable Instruments 
Act. It is objected that the plaint does not 
contain the averments appropriate to that 
cause of action and that it was first relied on 
in argument before. the District Munsif. The 
defendant, however, in his written statement, 
paragraph 8, had pleaded that the notice 
of dishonour required by section 30, Negotiable 
Instruments Act, had not been given; 
and as he obtained no issueon the point, 
it is possible that he and the Court over- 
looked section 140, indian Contract Act, 
and section 59, Negotiable Instruments Act, 
and assumed that plaintiff’s ‚payment dis- 
charged the kundi and concluded the matter. 
In the circumstances, I would remand the 
appeal to the lower Appellate Court for find- 
ings on the issnes whether, 


l. Exhibit A was presented. for pay-- 


ment within a reasonable time after it 
was received by the holder with reference 
to section 74, Negotiable Instruments 
Act. 

2. Due notice of dishonour wasgiven with 
‘reference to section 30, 

Fresh evidence may be taken. 

Findings are due within six weeks after 
the re-opening of the lower Appellate Court. 
Seven - days are allowed for filing dbjec- 
tions. 


Napier, J.—This is an appeal from a 
decision of the Temporary Subordinate Judge 
cÍ Sivaganga in Appeal Suit No. 429 of 
1913. ‘Phe suit was brought by one Chinna 
Vellaiyan Chetti alias Chinna Karuppan 
Chetti against the drawer of a kundi of 
Rs. 1,000, <A. Peri N. N. Muthuraman 
Chettiar. The kundi was drawn to bearer 
and given to one Chidambaram Chettiar. 
It bears the following words: “Security 
for this is Chinnakaruppan Chettiar alias 
Peria M. Chinna Vellayan Chettiar.” The 


lower Appellate Court has found that this 
endorsement was made at the request of 
Chidambaram Chetty who refused to take 
the Aurdi without the endorsement, but 
that the drawer did not consent to this. 
This being a finding of fact weare bound 
to accept it. The Court held that the drawer 
not being a party to the guarantee agreement, 
the surety cculd not recover from him on that 
footing but gave plaintiff the decree on 
another ground, : 

It appears that the drawee not having 
paid the amount, the holder Chidambaram 
Chetty called on the surety to pay. The 
surety paid the amount and took the hundi 
from Chidambaram Chetty. On these facts 
the lower Appellate Court held that he 
was a holder and as such entitled to recoyer 
the amount from the drawer. It is argued 
in appeal that ke was not a holder in due 
course and that notice of dishonour had 
not been given tothe drawer. In my view 
if is immaterial whether he.is a holder 
in due course or not. He is admittely 
the holder for value. A hundi drawn to 
bearer is negotiable by delivery thereof.( Vide 
section 47 of the Negotiable Instruments Act, 
(XXVI of 1881.) Under section 59, the 
holder of a negotiable instrument who ae- 
quired it after dishonour by non-payment 
has only as against the other parties the 
rights thereon of his transferor. The 
right of Chidambaram Chetty to whom the 
hundt was delivered, was to recover the 
amount from the defendant (the maker) 
after dishonour, and that right is vested 
in the plaintiff {{the holder), the maker 
not having made payment in due course 
of the amount due within the meaning of 
section 82. 


The only question that remains is whether 
the plaintiff has put himself in a -position to 
sue. Section 30 provides that the drawer of 
bill in ease of dishonour by the drawee is 
bound to compensate the holder provided 
that due notice of dishonour has been given 
to, or received by, the drawer. Section 
94 provides that this notice must be given 
within a reasonable time after dishonour. 
But section 98 provides for certain cases 
where no notice of dishonour is necessary, 
These questions have not been con- 
sidered by the lower Appellate Court and if 
the respondent is to succeed on his footing as 
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& holder, findings must be called for on those 


issues: 

A further: point is taken by the apellant 
that, under section 74, a negotiable instru- 
ment payable on demand must be presented 
for payment within a reasonable time after 
it is received by the holder. This question 
also has not been considered anda finding 
would be necessary. 


The reapondent has, however, sought to 
support the decree in his favour by the con- 
tention that the lower Appellate Court was 
wrong in dismissing his suit on the footing of 
surety, his argument being that the consent 
of the drawer to the contract of guarantee 
is not necessary to enable the surety to sue. 
Section 126 of the Contract Act is as follows: 
—"A ‘contract of guarantee’ is a contract to 
perform the promise, or discharge the 
liability, of a third person in case of his de- 
fault, The person who gives the guarantee 
is called the ‘surety’, the person-in respect of 
whose default the guarantee is given is called 
the ‘principal debtor’ and the person to whom 
the zuarantee is given is called the ‘creditor. 
A guarantee may be either oral or written.” 


Section 128: “The liability of the surety is 
co-extensive with that cf the princtpal debtor, 
unless it is otherwise provided by the con- 
tract.” 


Section 140: “Wherea guaranteed debt 
has become due,...the surety, upon payment, 

ig invested with all the rights which the 
creditor had against the principal debtor.” 

Section 145: “In every contract of 
guarantee there isan implied , promise by 
the principal debtor to indemnify the surety; 
and the surety is entitled to recover from the 
principal debtor whatever sum he has right- 
fully paid under the guarantee.” 


' It is argued thatthe language of section 
126 does not require the principal debtor to 
be a party, and that, therefore, even when 
there is no consent by the principsl debtor 
the surety has all the statutory rights 
against the principal debtor. Clearly the 
principal debtor need not be a party to give 
the creditor his rights against the surety, but 
the rest of the proposition does not necessari- 
ly follow. The language of section lto raires 
a difficulty. The section carries the rights of 
the surety against the princivaldebtor a little 
further than section 140, The latter section 


gives the surety the rights of the creditor. 
Section 145 makes the principal debtor liable: 
“on an implied promise” for any sum above 
the amount dueon the note which he has 
rightfully paid. Illustration (a) is a case 
where the surety defends a suit by the 


_ creditor, having reasonable grounds for do- 


ing so, but is compelled to pay the amount 
of the debt with costs. He can recover 
from the principal debtor the amount 
paid by him with costs. The importance 
of this section is that it rpeaks of an 
implied promise in the contract of guarantee. 
The Statute does not say that every guaran- 
tor shall have a right to recover sums right- 
fally paid, only; but it seems to base that 
right on theimplied promise of indemnity 
given by the principal debtor. If the section 
had contained the latter words only, there 
w old have been nothingin the Act to require 
the principal debtor to be a party to the 
contract, but it seems very difficult to hold 
that a term can be implied zz a contract when 
the party so liable is not necessarily a party 
and so, 1f this section is carried to its logical 
conclusion, it would follow that there must be 
more than a consent by the principal debtar; 
he must be a party to the contract between 
the surety and the creditor to get the full 
benefit of the section. 


It is unfortunate that the Legislature has 
not used the clear and unambiguous language 
to be found in the Mercantile Law Amend- 
ment Act, 19 and 20 Vic., ce. 97, section 5, 
where the right is giyen to every person, who 
is surety for “a debt or is liable with 
another for any debt, to recover from the 
principal debtor or any co-debtor in- 
demnification for the advances made and 
loss sustained.” The right in this Statute 
is not founded on contract or implied 
promise. Prior to this Act there were 
many decisions, some not easily reccncilable, 
on the rights arising out of suretyskip. The 
learned Vakil for the respondent relies on 
one, Hodgson v. Shaw (1), as establishing 
the principle that without consent the surety 
had no right against the principal debtor. 
The language used is “consent is necessary, 
for a person cannot make himself a 
ereditor of another by voluntesring to dis- 
charge his obligations.” Vide page 191, 
the judgment of the Lord Chancellor. The 
same proposition was relied upon in argu-- 
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ment in Hx parte Bishop, In re For (4), 
but was found not necessary for decision. 
Thesiger Lord Justice referred to the obser- 
vations of Mr. Justice Willes in Cook v. 
Lister (5) and declined to accept it as estab- 
lished; and the Court decided the case on 
the broad principle that “every ane of the 
Company’s bills in circulation impliedly 
authorised every holder of the bill to in- 
dorse it over and thus transfer to the 
indorsee his rights against the acceptor, and 
if the indorsee pays the bill, he does so un- 
der compulsion undertaken by the implied 
authority of the acceptor.” This proposi- 
tion ‘substituting the drawer for the ac- 
ceptor, the bill not having been accepted) 
is that to be found in the sectious of the 
Negotiable Instruments Act above referred 
to and is in fact the basis of the Subordinate 
Judge’s decision. The result ofthis proposi- 
tion is that a surety to a Negotiable Instru- 
ment, who has become such without the con- 
currence in the contract of the drawer (or 
acceptor as in the last case referred to), gets 
no higher rights than an ordinary holder and 
if section 145 is to be construed strictly, the 
same result seems to follaw. 

I feel convinced that the Legislature did 
not intend this limitation but that it in- 
tended to embody the law to be found in 
the Mercantile Law Admendment Act 
and to make no distinction between sure- 
ties in a bilateral contract and those in a 
trilateral contract, but Lam not prepared to 
hold that section. 145 can be construed as 
giving effect to that intention. The plaintiff 
must, therefore, fall back on section 140 
where his rights are entirely statutory. 
This section gives him his suit on the 
original obligation, but subject to the same 
limitations as affect the creditor. This 
being so, it does become necessary to have 
findings on the issues above referred to. 
I would like to add thatI see no hard- 
ship in a surety being enabled by law to 
become a creditor without the consent of 
the original debtor. Since the Judicature 
Act, all choses in action have been trans- 
ferable without consent of the debtor and 


(4) 15 Ch. D. 400; 50 L. J. Ch. 16; 43 L. T. 163; 29 
W. R. 144. a 

(5) 13 ©. B. (N. s.) 543; 82 L. J. C. P. 121; 9 Jur. 
(N. s.) 823; 7 L. T. 712; 1L W. R. 369; 143 E, R. 215; 
134 R. R, 642. l 
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even prior to the Act, the Courts of 
Equity recognised equitable assignments 
without such consent [wide Brandt's Sons § Co. 
y. Dunlop Rubber Co. Lid. (6)]and the law 
in this country has followed the English 
law up to the date of the Amending Act to 
the Transfer of Property Act, Act II of 
1900, which has even gone beyond the English 
Statutory Law.— 

In compliance with the order contained in 
the above judgment the Temporary Subordi- 
nate Judge of Sivaganga submitted the fol- 
lowing 


FINDINGS.—I am directed by the High 
Court to submit findings on the following 
issues, namely.— 

1 Whether Exhibit A was presented for 
payment within a reasonable time after it 
was received by the holder with reference to 
section 74, Negotiable Instruments Act? 

2. Whether due notice of dishonour was 
given with reference to section 30? 

2. The plaintiff called four witnesses and 
filed Exhibits ©, D to D2, Æ and EIL after 
the demand and also recalled himself, while 
the defendant merely recalled himself without 
examining any witness or filing any document. 

9, 1st Issue—On the evidence let in, I 
think I must find this issue for the plaintiff. 
The kundi in question (Exhibit A) was 
drawn on M.A. R. A. R. Raman Chetti of 
Madras by defendant in favour of 9. Rm. M. 
©. T. Chidambaram Chetti, for Rs. 1,000 in 
settlement of a decreedebtdueto him by Chin- 
na Ekappa Chetti. Chidambaram Chetti had 
firms in Madura and Madras which were 
looked after by his agents. His agent at 
Madura was one Narayana Aiyar who is 
now dead, and Chidambaram Chetti is also 
dead. One Satyamurthi Ayyar, who has 
been the agent of the S. Rm. M. OC. T. 
firm at Kanadukathan (Oorkadai} for 20 
years and whose duty consists in supervising 
the work of the various branches of that 
firm situated in Madura, Madras, ete., has been 
examined by plaintiff as his 3rd witness. 
It appears from his evidence that Exhibit 
A was sent to the Madras branch of the 
S Rm. M. C. T. firm two or three days 
after its delivery to Chidambaram Chetti 
through the Madura branch that it might 


(6) (1905) App. Cas. 454; 74 L. J. K. B. 895 93 L. 
T, 495; 2L T. L. R. 710; 11 Com. Cas. 1, 
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be presented by the Madras agent for 
payment in the drawee’s firm and cashed. 
No direct evidence is forthcoming as to 
the actual presentment of Exhibit A in 
Madras in the drawee’s firm for payment 
and its dishonour, but this witness (plaintiff’s 
8rd witness) has proved certain letters 
from which it clearly appears that Exhibit 
A must have been presented for payment, 
and that it must have been dishonoured 
within a reasonable time of its receipt by 
Chidambaram Chetti. 


4, Chidambaram Chetti’s agent at 
Madras, who presented Exhibit A for 
payment was told that money conld not 
be paid in the absence of a letter from 
the drawer (defendant) to the drawee 
intimating the passing of the hundi and 
containing a request that its amount might 
be paid. Such a letter is called “dhakal 
_ kadathas’’ (intimation letter) or menkadathast 
in the mercantile phraseology of the 
Nattukottai Chetties, and it is in evidence 
(plaintiff's 3rd witness’s evidence) that no 
hundt would be honoured among Chetties 
in the absence of such a letter. The 
payee’s agent at Madras thereupon intimated 
the fact of non-payment and the said 
reason for it to the Madura agent “Narayana 
Iyer) by a letter (Exhibit D), dated 19th 
Panguni Keelaka (31st March 1909) and added 
therein that Raman Chetti (drawee) promised 
to pay the amount after getting the 
intimation letter and that he (the Madras 
agent) would be daily demanding payment. 
He further requested the Madura agent 
in that letter to make the drawer send 
such ‘a letter. This letter is dated 31st 
March 1909, 2.6, only five days after the 
date of Exhibit A, and taking it into 
consideration that it had to be sent to 
Chidambaram Chetti’s firm at Madras, for 
being presented for payment to the drawee 
who was also at Madras, ‘the delay in the 
presentment isnot unreasonable, Again on 
Yth Ohitrat Sowmiya (79th -April 190Y) the 
Madras agent (Annamalai Chetti) wrote 
Exhibit Dl to the Madura agent stating 
that intimation (to honour the kundi) had 
not been still sent to the drawee, and 
requesting that the drawer might be made 
to send it. From a subsequent letter Exhibit 
D2 (10th Arpise Sowmiya, 26th October 1909) 
from the payee’s Madras agent to his 


Madura agent, -it appears that the hundi 
amount had not been paid up to its date. 
Thus Exhibits D to D2 show that, theugh 
a period of more than six months had 
elapsed after the presentment of the kundi 
for payment in the drawee’s firm at Madras, 
no payment was made and that it was being 
refused on the ground that the drawer 
had not sent to the draweea menkadathast. 

5. Exhibits D to D2 are press copies 
of letters sent from Madras to Madura 
and not the originals themselves. But 
plaintiff’s Ərd witness, the Oorkadai agent 
of the payee, swears that the originals 
which be was summoned to produce were 
searched for, but could not be found, and 
that, therefore, he has brought the press 
copy ‘books containing their copies. He 
swears that he can identify the handwritings 
In them and gives a reason for his béing 
able to do so, the reason ‘being that the 
persons who wrote them are clerks in 
Chidambaram Chetti’s Madras firm who, 
as such, are sending letters to him ‘in 
Kanadukathan and receiving letters from 
him in the ordinary course of business. 
Of course, the better way of proving 
these copies would be by calling the writers 
themselvés, but in the circumstances stated 
by him I am not prepared to say that 
he is incompetent to prove them by identifying 
the handwritings therein as those cf his 
clerks in the Madras branch of the firm 
of which he is the home agent. Those 
clerks are also beyond the -jurisdictioh of 


this Court. 


6, Narayana Iyer, the Madura agent, 
also wrote two letters to his principal in 
Kanadukathan to the effect that he had 
got letters from Madras, showing that 
money for Exhibit A had not been paid 
though demand was made and sometime 
had elapsed after it. They are Exhibits E 
and El. Plaintift’s 3rd witness is competent 
to prove them as he must have seen 
them as soon as they were delivered in 
Kanadukathan in his capacity as Oorkadai 
agent. It is seen from Hxhibit El that 
the hundi amount was not paid as no 
menkuduthasi had been sent by the 
drawer, and that on plaintiff (in this 
suit) being asked about it, he promised 
to write to the drawer about it. From 
Exhibit El it appears further that 
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.Chinna Ekappa Chetti, the judgment-debtor 
of Chidamburam Chetti 
whom the defendant had drawn Exhibit 
A, and also plaintiff were told by Narayana 
Tyer of the dishonour of Exhibit A in 
Madras for the reason stated above, and 
that in reply plaintiff said .that a, suit 
might be instituted-on it impleading him, 
and that Hkappa Chetti who went , to 
Devakottai (defendant’s place of residence) 
promised to make defendant send an 
intimation letter to the drawee. 

i am.of opinion that a reasonable 
inference of presentment and dishonour as 
contemplated in section 74, Negotiable 
Instruments Act, may be drawn from the 
contents of Exhibits D to D2, E 
and El, though there is no direct evidence 
Jet in to prove them. The plaintiff swears 
that he was twice asked (in Ohdtrat and 
Ani of Sowmiya) by Narayana Aiyar about 
the defendant not sending intimation letter 
to the drawee to pay the hundi amount, 
and that on ‘both these occasions he went 
to the defendant and got a promise from 
him that such a letter would be sent. 
Plaintiff’s 5th witness: is said to have 
‘been present at the meeting with defendant 
in Ant, but his evidence makes me think that 
this is not true. He stated in chief exami- 
nation that the defendant was asked to pay 
the hundi amount which-he promised to do in 
one month, while in cross-examination he 
stated that all that was wanted of the 
defendant was an intimation letter (and not 
money) and that he promised to send it. This 
material contradiction makes him unworthy 
of belief. It'also` appears from plaintifi’s 
evidence that in Puratast or Arpist of Sowmiya 
he ‘again met the defendant in Madura 


where he had come on business and pressed . 


him to send intimation to the drawee to 
- pay the hundi amount. He says that plain- 
tif’s-4th ‘witness (Subramania Ayyar) was 
present at this, his 3rd meeting with defend- 
ant, and plaintiff's 4th witness also has 
corroborated him in substance as ‘regards 
what -defendant said at that meeting. 
Satisfaction ‘could mot .be entered in Court 
on Chinna Ekappa’s decree. for the.discharge 
of which Exhibit A had been-given unless 
it was cashed.and, therefore, at the request 
of-Chinna Ekappa who was thus interested 
in Seeing GA Exhibit A was duly sasaka, 
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plaintiffs 4th witness specially went, as 
he swears, to the plaintiff in Madura that 
they might go and speak to the defendant 
and make him send the necessary intimation. 
Plaintiff's 4th witness proceeds to say that 
they met the defendant in V. K. M. Muthiah 
Chetti’s shop in Madura, and that on speak- 
ing to him he promised to send the intimation 
to Madras and that, if still the hundi was 
dishonoured, he would pay its amount. This 
is the 3rd mestinz with defendant referred 
toin plaintiff's evidence. On the strength 
of letters Exhibits D to D2, E and Bl 


corroborated by the evidenee of these 
witnesses, I find the Ist issue for the 
plaintiff. : 


B 2nd issue.—The plaintiff was- pressed 


to pay the hundi amount after it’ became 


clear that defendant would not send intima- 
tion to pay it to the drawee, and he paid it to 
Chidambaram Chetti, and got receipt 
Exhibit Bon llth December 1909. After 
this it is only natural to think that he would 
not have failed to demand the defendant 
to pay it to him. He swears that four or 
five days after the payment under Hxhibit 
B, which, I think, must be considered as 
reasonable time within the meaning of section 
94, Negotiable Instruments Act, he went 
to Devakottai and made a demand on defen- 
dant to pay the hundi amount to him and 
that plaintiff’s 6th witness (Ramasami) was 
then present. Plaintiff's 6th witness sap- 
ports him in this, and the plaintiff has 
made mention of this demand in the plaint 
itself. I see no improbability in this theory 
of demand and I think it may be believed. 
Further, from the three demands by plaintiff 
on defendant referred toin the previous 
paragraph the truth of which I see no reason 
to doubt, and which are probabilised by 
Exhibit D1, Exhibit Hl and Exhibit D2 and 
the defendants replies to them (the 
demands), itis clear that defendant must 
have ‘been informed- of the fact that the 
drawee refused to pay the kundi amount 
unless he sent intimation letter, This also 
amounted to notice of dishonour. In foct, 
on each of the three occasions above referred 
to there was a notice of dishonour to defend- 
ant. These demands appear to have 
closely followed Exhibits Dl, El and D2 
and itis in plaintiffs ey ee that ino 
Qhitrat and Ani of Sowmiya (the dates of 
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Exhibits Dl and E1) he was informed by 
Narayana Ayyar, Chidambaram Chetti’s 
Madura agent, that menkaduthast had not 
been sent by defendant, and so he went to 
defendant and asked him to send it. It 
appears from the contents of these letters 
also that every time information came from 
Madras tothe effect that.the payment for 
the hundt was being delayed for want of 
menkaduthast, plaintiff must have teen 
apprised of if by Narayana Ayyar that he 
might inform defendant of the same and 
press him to send it at-once. The defendant 
denies that he was ever asked by plaintiff 
to send menkaduthast, but admits that he 
did not send it ‘to the drawee. His 
explanation for not sentling it is that 
plaintiff had agreed to pay the hundi 
amount himself within one month from the 
outstandings of Ekappa Chetti, which he had 
undertaken to collect. But no evidence 
has been let in to prove this agreement. I 
find this issue for plaintiff. 

This second appeal coming on for final 
hearing this day, after the return of the find- 
ings of the Lower Appellate Court upon the 
issues referred by this Court for trial, the 
Court delivered the following 

JUDGMENT.—We accept the findings 
and dismiss the appeal. There is no order 
as to costs. 

Appeal dismissed, 
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is for him to prove that occurrence, nnd not for the 
plaintiff to prove its non-occarrence. [p. 518,-col. 2.] 

Where a person in enjoyment of an annuity, 
e. g, & wasika pension, dies and the annuity ceases 
on his death, his assets cannot include any money 
due on account of the annuity after the date of his 
death. [p. 518, col. 2.] 


Syed Ahmad Raza Khan v., Mirza Ali Husain, 7 
O. ©. 176, distinguished from. 


Appeals from an order of the Subordinate 
Judge, Lucknow, dated the 14th October 1914. 


Syed Wazir Hasan, Babu Mahesh Prasad 
and Syed Ali Mohammad, for the Appel- 
lants. 


Syed Shahenshah Husain Rizwi, for the 
Respondent. 


JUDGMENT —These are cross-appeals 
out of a suit brought by Musammat Sajjadi 
Begam against Mirza Ali Muhammad Khan 
and Musammat Ahmad Jahan Begam. The 
admitted facts are that the plaintif was 
married to the son of the first defendant, a 
man named Ali Haider Khan who has died. 
The second defendant is the plaintiff’s 
daughter and has been impleaded as one of 
the heirs of her deceased father. The claim 
was for dower, the allegation being that at 
the time of marriage the dower was fixed at 
Rs. 1,25,000. 


The plaintiff alleged that at the time of his 
decease her husband left property which was 
worth Rs. 32,000 and which, she alleged, had 
remained in the hands of defendant No. 1. 
She, therefore, asked the Court to award her 
dower to the extent of Rs. 10,000. 

The defendant No. 1, while admitting that 
the contract for dower had been as stated in 
the plaint, denied that his son had left assets 
to the extent of Rs. 32,000. He filed certain 
lists of property moveable and immoveable 
which he described as being of the value of 
Rs. 9,480. Outof this a sum of Rs. 645 
was deducted which, it was claimed, had been 
spent on varicus expenses in connection with 
the decease of Ali Haider Khan and it was 
further alleged that the plaintiff herself had 
taken possession of moveable property worth 
Rs. 1,058. The defendant pleaded that 
in the circumstances set out by him Rs. 500 
was a sufficient amount of dower. 

' The Subordinate Judge valued the 
property left by Ali Haider Khan at 
Rs. 16,000 and regarding these assets 
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and the means of the plaintiff's husband 
upon which the proper amount of dower 
was to be calculated, he found that the 
plaintiff was entitled to Rs. 5,000. 

. The first defendant bas appealed. His 
appeal is No. 188 of 1914. His case 
shortly put is that the lower Court oyer- 
estimated the value of the assets left by 
Ali Haider Khan and that an excessive 
sum has been awarded to the plaintiff. It 
has further been pleaded that the Court 
below erred in granting the plaintiff a 
personal decree against the defendant No. 1. 
It is also pleaded that the decree ought 
to have been made against the assets left 
by Ali Haider Khan. 

In her cross-appeal Sajjadi Begam takes 
the opposite line. She pleads that the 
lower Court has underestimated the value 
of her husband’s assets and her case is that 
she ought to have been allowed the full 
amount of Rs. 10,000. 

It will be convenient to deal with the 
appeal and the cross-appeal together, for 
all that has to be done is to discuss the 
arguments put forward regarding the 
valuation of certain items of property. 
There are, however, one or two points 
which may be conveniently settled before 
I proceed to discuss the detailed items in 
the account. ; 

In the first place, if is obvious that the 
Court below has blandered in giving a 
personal decree against the defendant No. 1. 
I have been informed that this personal 
decree has actually been executed against 
the defendant and that the money has 
been recovered from him. If that is so, 
the plaintiff Sajjadi Begam has obtained 
relief in a manner to which she was not 
entitled. I leave the first defendant to 
have his remedies in whatever way he 
may think fit in accordance with the provisions 
of the Code of Civil Procedure. 


The nert point which I may deal with 
here is with regard to the valuation of 
the items of immoveable property. Most of 
this property consists of houses and buildings 
and the lower Court, in arriving at an 
estimate of the value of this property, has 
acted upon a report prepared by a legal 
practitioner who was appointed a Com- 
-missioner for that purpose. It appears that 
this gentleman has estimated the value of 
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these buildings by taking the cubic measure- 
ments of the brick-work contained in them 
and putting on this brick-work a certain 
valuation based upon building rates which 
are said to be adopted in contracts made 
by the Public Works Department. The 
consequence of this valuation has been that 
a very much higher value has been set 
upon this property than was admitted by 
the first defendant. I cannot accept the 
Commissioner’s report as conveying any 
correct notion of the value of these houses, 
and I am strongly of opinion that the 
principle upon which that valuation has 
been arrived at is entirely wrong. For the 
purpose, therefore, of determining the value 
of the estate left by Ali Haider Khan I 
must reject tnis valuation of the Commissioner 
altogether. 

Icome now to an examination of the 
objections raised regarding the various items 
of immoveable property. . The first of these is 
the property which is described as Chak 
Sarfarazganj. In the judgment of the lower 
Court it is stated that the value of this item 
was admitted to be Rs. 1,000 only. It has 
beencontended herethat the plaintiff’s Pleader 
did not admit this valuation, but I feel bound 
to accept what is stated in the lower Court's 
judgment and I, therefore, take the value of 
this item to be Rs. 1,000 only. 

The second item to be noticed is a house 
which is described as Chhattawala house. 
In this the deceased Ali Haider Khan had 
a one-fourth share. The defendant valued 
this property at Rs. 875. The valuation 
put upon it by the Commissioner was 
Rs. 2,428-8. For the reasons just mention- 
ed I cannot accept this latter figure. The 
defendant produced Exhibit A2, which is the 
sale-deed relating to this house. This docu- 
ment shows that the house was purchased 
by Ali Haider Khan’s mother on the Sth 


of June 1893 for a sum of Rs. 3,500. 
Consequently a one-fourth share in this 
house would be worth only Rs. 875 as 


stated by the first defendant. In the absence 
of any better evidence I must take it that 
this is a correct valuation of the house in 
question. 


Similarly with regard to the third item 
a house named Sakitwala house in which 
the deceased had a one-fourth share, I accept 
the valuation of the first defendant, namely, 
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Rs. 375. The defendant produced the sale- 
deed of this property, which shows that it 


was purchased in the month of Angust 
1893 for Rs. 1,500. 


The fourth item isa house called Banjari- 
«dola house in which also the deceased 
-Ali Haider Khan had a one-fourth share. 
The document of title relating to this par- 
‘ticular house shows that it was conveyed 
‘under a deed of hiba-bil-ewaz, consideration 
‘being a gold ring mounted with diamonds 
and valued at Rs. 400. The-defendant, 
‘therefore, estimated the value of Ali Haider 
Khan’s house in this house at Rs. 100. This, 
T fear, can hardly be accepted for it can 
-hardly be pretended that the house was not 
worth more than Rs. 400. 


The fifth item is a plot of land known 
as Chhatta. The deceased Ali Haider Khan 
had a one-fourth share in it. The sale- 
deed relating to this property shows that 
it was purchased for Rs, 50 and, therefore, 
the valuation given by the defendant of Ali 


Haider Kban’s share, namely, Rs. 12-8 must - $ E : 
- the death of Ali Haider Khan, and this 


in the absence of better evidence be 
accepted. 

Lastly, we have a property known as 
house and shops in Mansurnagar. The 
deceased Ali Haider Khan owned a fourteen- 
annas sbarein this property. This property 
was sold by the first defendant to his son 
on the 10th of November 1909 and the 


vaination according to the defendant was 


Rs. 1,500. 
_ It may be noted here that after the 
‘death of her husband when the plaintiff 


Sajjadi Begam applied to the District Judge 
to be appointed guardian of her daughter’s 
person and property, she pnt a valuation 
ou some of these items which corresponds 
. with the valuation given by the defendant 
in this suit. Her valuation coincides with 
that of the defendant in respect of the items 
known as house Chhattawala, land with 
Chhatta, and house andshops in Mansurnagar. 
The valnations put by Sajjadi Begam on 
the remaining properties were somewhat 
different. 

-= Making up the account of the valuation 
put forward in respect of these items of 
immoveable property by the defendant and 
the valuation put upon them by the Court, 
I find that the Court’s valuation exceeds 
that of the defendant by Rs. 4,731-12. 
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The defendant has also appealed against 
that part of the judgment in which it was 
found that it has not been proved that 
the plaintiff had removed Rs. 1,058 worth 
of moveable property belonging to her 
deceased husband. Ou this point the appel- 
lant cannot succeed. I agree with the 
Court below that it was for him to prove 
that the plaintiff had removed this property. 
The: allegation was, in my opinion, not 
established. i 


Another objection taken by the defendant- 
appellant as to the valuation of the estate 
made by the Court below is with respect 
to a certain wasika pension. It appears that 
the deceased Ali Haider Khan was in the 
enjoyment ofan annuity, and acting upon 
a ruling ofthis Court reported as Syed Ahmad 
Raza Khan v. Mirza Ali Hussain (1) tbe 
Subordinate Judge put a value on this 
annuity of Rs. 2,000 and included this sum 
as constituting a part of the assets left by 
the deceased. This was in my opinion 
entirely erroneous. The annuity ceased on 


being so his assets could not include any _ 
money due on account of annuity after the 
date of his death.. The Subordinate Judge 
failed to notice that the case of Syed Ahmad 
Raza Khan v. Mirza Ali Hussain (1) was 
one in which the annuitant was still alive 
and in which the prospective value of his 
annuity was taken into consideration in 
determining the amount of dower which 
ought to have been paid to his wife.. 


To come now to the cross-appeal filed 

by the plaintiff. It has been stated that - 
the Court below has not taken into account 
the value of certain Government promissory 
notes which were once -held by Ali Haider 


Khan. On this point there is, only the 
evidence of the defendant, and the 
Court found that although Aii Haider 


Khan had been possessed of a consider- 
ablesum invested in Government promissory 
notes he had left only notes of Rs. 2,000 at 
the time of his death. - The defendant’s 
statement was that Ali Haider Khan had 
sold away some of the notes in his life-time. 
Ahere is no evidence to contradict this and 
it must be accepted. 

` Another point raised in the ercss-appeal 


`- (1) 70.6. 176, 


~ 
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is with regard to interest on these notes. 
regards this point the. answer 
The defendant’s evidence,- ‘must be accepted 
‘As regards some of the notes having been 
sold by Ali Haider Khan during his life-time. 
Then a further point has been raised with 
respect to tLe annuity which Ali Haider Khan 
enjoyed. I have already dealt with this 
matter, “No portion, of that annuity - can be 
taken-into account in coming to the conclusion 
regarding. the value of the estate left “by 
Ali Haider Khan. 
` Andther point taken is, that Mae were 
certain mortgages standing in the nume of 
-Ali Haider Khan. With regard to this the 
only evidence put forward was that of the 
first:'defendant himself. He said that these 
mortgages had been executed ism farzi in the 
name of Ali Haider. Khan and this. appears 
to, be correct. The documents, were dated 
1898 and 1900 respectively at a time when 
Ali Haider Khan’ wag undoubtedly a child. 
The defendant’s story was, moreover, that 
these mortgages bad been E and that 
he had received the money. It was for the 
plaintiff to establish that- the money owing 
‘under. these mortgages constituted any part 
of her deceased husband’s estate, which she 
failed to do. 
O Then it was “glos apparently in ,the 
“Court below that Ali Haider Khan’s mother 
‘had left Government promissory notes of 
a considerable value in which Ali Haider 
‘Khan should have had a share. The defend- 
ants story was that he had realized these 
notes which were valued at Rs. 5,006 and 
“had. spent the money-in accordance with his 
“wife’s- wishes. This evidence is conclusive. 
‘We are not dealing in this ‘suit with the 
administration of the estate left: by Ali 
Haider Khan’s mother. We Bave to consider 
“only the assets which were left by Ali 
Haider Khan at the time of his death. 


Then the plaintiff also asserted that the 
defendant had seized upon certain ornaments, 
a share of which had come to. Ali Haider 
Khan on his mother’s death. Here ugain 
the defendant’s evidence must be con- 
sidered as conclusive. He said that -he 
divided the ornaments 
and there is nothing to rebut this statement. 
The same is the case with regard to the 
allegation that Ali Haider Khan also pos- 


As 


sessed certain clothes the yalue.of which © 
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‘decree for Rs. 


I direct 
“no order as to costs of this appeal. 


amongst the heirs — 
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has not been taken. into consideration. So 
far as the cross-appeal is concerned it fails 
altogether. 

I have, therefore, only to consider what 
is the reasonable valuation to put upon 
the assets of the deceased- Ali Haider 
Khan giving effect to the findings which 
I have already come to. I have already 
roted that the Court’s valuation of the im- 
moveable property exceeds the defendant’s 
valuation by nearly Rs. 5,000. I have 
also found that the Court wrongly included 
in the account of Ali Haider Khan’s as- 
sets the sum of Rs. 2,000.on account of the 
capitalized value of the annuity. Deducting 
this from the total sum found by the Court 
below I get a balance of Rs. 8,769 or to put it 
in round numbers about Rs, 9,000. I 
have. already mentioned that there must 
be some uncertainty as to the value of 
the Banjaritola house which was transfer- 
red by a deed of Azha-bil-ewaz. I think 
it will be fair, therefore, to assess the 
value of Ali Haider Khan’s estate at 
Rs. 9,000. This being so, I think the fair 
sum to be awarded to the plaintiff for 
dower. is Rs, 3,000. I, therefore, allow this 
appeal in part.and direct that in substitu- 


tion of, the decree giver by the Court below 


the plaintiff Sajjadi Begam be given a 
3,000 to be realised 
from the assets of Ali Haider Khan deceased 
and propcrtionate costs. In this Court the 


‘appellant Ali Muhammad Khan will get 
costs 


on Ks. 2,000 from the plaintif. 
As for the Cross-Appeal No. 154 of 1914 
it to be dismissed in tcto. I make 


Appeal No. 138 partly allowed; 
Appeal: No. 154 dismissed. 


. Hable 
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MADRAS HIGH COURT. 
‘Apprans ACAINST Apretnate Orpers Nos. 6 
; “AND 14 oF 1914. 
January 6, L916. 
‘Present:—Mr. Justice Sadasiva Aiyar and 
| Mr. Justice Moore. 

In A. A. A. O. No. 6 or 1914 
RAMU SHETTITHI AND otaers— 
PLAINTIFFS —-PETITIONERS—APPELLANTS 
VETSUS 
' MANIAPPU SHETTITHI AND OTHERS — 
DEFENDANTS ——RESPONDENTS 

- Tw A. A. A. O. No. 14 or 1914 © 
HOOVAYYA SHETTITHI—DEFENDANT 
No. 54—ResronneNT No, 48— 
APPELLANT 
VETSUS 
‘ ‘RAMU SHETTITHI AND oraers— 
PLAINTIFES AND Derenpants.Nos. 1 to 53 AND 
$5 TO 57 —PITITIONERS AND RESPONDENTS 


l Nos. 1 to 47—RESPONDESTS. 

- Bexecution—Ascertainment of mesne profits due to 
decree-holder—Government revenue paid by judgment- 
debtor tobe credited to him —Judgiment-debtor negligently 
alléwing decreed house to be burnt down—Decree-holder, 
whether can make him liable in execution proceedings. 

The Circar assessment paid by the judgment- 
debtor ought to be credited in his favour in the 
ascertainment of the mesne profits due to the 
decree-holder. 

Kachar Ala Chela vy. Sha Oghadbhai Thakearshi, 17 
B. 35, followed. 

A decree-holder cannot make the judgment-debtor 
in execution proceeuings for negligently 
allowing the decreed house to be burnt down. 

Becharam Paul v. ‘Bhugwan Chunder Ghose, 5 C, 
L. R. 622, followed. 

Appeals against the orders of the Court of 
the Subordinate Judge of South Canara, in 
‘Appeal Suit Nos. 91 and 101 of 1910, prefer- 
red against the orders of the Court of the 
District Munsif, Karkal, in Regular Execu- 
tion Petition No. 617 of 1909. 


In A. A. A. O. No. 6 or 1914 


Mr. B. Sttarama Rao, for the Appellants. 
Messrs. K. P. Lakshmanu Row and K. Y, 
Adiga, for the Respondents. 


In A. A. A. O. No, 14 or 1914 


“Mr. K. P. Lakshmana Rao, for the Appel- 
lants. 

Mr. B. Sitarama Rao, for the Respond- 
ents. 

JUDGMENT.—The Subordinate 
is right as regards the disallowance of the 
relief claimed against the person of the 24th 
defendant. 


kad 
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As regards the disallowance of item 6 of © 
the Samanebetta lands, the Districh Munsif 
was right in his view that his precedessor, 
who decided the suit itself originally, sould 
not have intended to reserve for execution 
proceedings the substantial question of mixed 
law and fact whether a land which belonged 
to the Samanebetta house had, by adverse 
possession, ceased to be owned by the plaint- 
iffs. All that was intended to be left for 
execution proceedings was the question of 
the ascertainment of those lands through 
measurement and boundaries and the quantity 
of mesne profits on such lands. 

The Subordinate Judge was also in error 
in not accepting the District Munsif’s 
finding as tothe mesne profits, as we find- 
nothing illegal in the mode of calculation 
adopted by the District Munsif. 

This appeal (Appeal against Appellate 
Order No. 6 of 1914) is allowed on the 
latter two of the three questions considered 
above and dismissed as regards the first of 
those questions. 

Coming to the cross-appeal (Appeal against 
Appellate Order No. 14 of 1914) we think 
that the Circar assessment paid by the de- 
fendants ought to have been credited in their 
favour in the ascertainment of mesne profits 
due to the plaintiffs. [See Kachar Ala (hela 
v. Sha Oghadbhat Thakarshi(1).| The interest 
allowed on mesne profits is also excessive 
and is reduced to six per cent. per annum. 

As reg rds damages for the defendants’ 
alleged negligence in having allowed the - 
decreed house to be burnt down, that is not 
a matter to be dealé with in execution of the 
decree. [See Becharam Paul v. Bhugwan 


Chunder Ghose (2). | 


The appeal (Appeal against Appellate 

Order No. 14 of 1914) is allowed in the.. 

above particulars and disallowed otherwise. 
The parties will bear their respective costs 


in this Court in both the appeals. 


Apveals partly allowed. 
(1) 17 B. 35. 
(2) 5 0. L. R. 522. 
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MADRAS HIGH COURT. 
Civit AppgaL No. 120 or 1914. 
February 2, 1916. 

Present:— Sir John Wallis, Kt., Chief Justice, 
and Mr. Justice Phillips. 
RAMASAMI NAIDU AND OTHERS—- 
PLAINTIFFS—APPELLANTS 

VErsits Š 


GOMATHI alias AVUDAI AMMAL AND 


OTHERS——[)EFENDANTS— RESPONDENTS. 

Hindu Law — Gift by last male owner to his nephews 

—Sutt by daughter and widow for recovery of property 
—Compromise—Daughter’s share under settlement, 
mature of-—Suitt by reversioners, whether maintainable 
after her death. 
. The last male owner made a gift of his lands 
to his two nephews, one of whom had married his 
daughter. Some disputes having subsequently arisen, 
the widow and the daughter sued the donee son-in- 
law for the recovery of the suit lands, alleging 
that he held them merely as manager. This suit 
was compromised and the estate was divided into 
three shares, of which one nephew was to take one 
share absolutely, the other nephew was to take the 
other share and his wife the 3rd and both these shares 
were to go after their deaths to their common children. 
On the death of the daughter the plaintiff sued as 
reveisioner for the recover} of the property: 

Held, that the property awarded to the daughter 
under the compromise could not be deemed to 
have been given to her for the benefit of the 
estate and to have been held by her as woman’s 
estate, but that the whole arrangement was in the 
nature of a settlement ofa family dispute when 
the parties intended to recognise the title of each 
other tothe properties falling to their respective 
shares, and that, therefore, the plaintiffs’ suit was 
not maintainable. [p. 52/, col. 2; p. 523, col. 1.] 

Kunni Lal v Gobind Krishna Narain, 10 Ind. Cas. 
477: 15 C. W. N. 545: BA L. J.5 2,130 L. J. 575; 
13 Bom. L R. 427; 10M L T. 24; (1911) IM. W.N. 
432; 21 M. L. J. 645; 88 I. A. 87; 38 A. 356 (P. C.), 
distinguished. 


Appeal against the decree of the Court of 


the Subordinate Judge of Tuticorin, in 


Original Suit No. 52 of 1910. 


Mr. 0. V. Ananthakrishna Atyar, for the 
Appellants. 


Messrs. 7. R. Venkatarama Sastri, V. 
Purushothama Atyar and A. S. Visvanadha 
Aiyar, for the Respondents. 


JUDGMENT.—This is a suit brought by 
the Ist plaintiff as reversioner to recover 
certain properties on the death of Krishnam- 
mal who is the danghter, as is alleged, of 
the last male owner Perumal. She died in 
1907 and Perumal died in 1858. The other 
side questioned the fact of the lst plaintiff 
being the next reversioner. We do not con 
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sider it necessary, in the view we take of 
the case, to go into that question and will 
only say that we are disposed to think that 
the Subordinate Judge has not attached 
sufficient weight to some undisputed facts 
such as that the office of Nattamai was 
first held in Fasli 1211 by a man who is 
admittedly the ancestor of the Ist plaintiff 
and was afterwards held for a long time 
by the deceased man Perumal without 
objection from the Ist plaintiff’s family. As I 
have stated, it is unnecessary to pursue that 
question. 


The next defence raised is that Perumal 
during his life-time made a gift of the suit 
properties to his two sister’s sons, Rangasami 
and Chinna Perumal, of whom Rangasami 
was married to his daughter Krishnamma]. 
We think there is sufficient evidence in the 
case to show that sucha gift was in fact 
made. We have Exhibit II, which we see 
no reason to doubt, an application put in by 
the deceased shortly before his death to 
the Tahsildar praying that his office of 
Nattamai might be conferred upon his son-in- 
law Rangasami, in which he recites that 
he had, in view of his advanced age and 
health, sometime previously transferred the 
patta of his lands to his two nephews, ‘That 
does not stand alone, because there is a 
large number of documents. Exhibit Vi is 
one, that is to say, a patta before his death 
standing in the name of Rangasami. Then 
we have similarly Exhibits IX (b), XL, 
XI (a) and XI (c) which are all documents 
prior to his death in 1858. There has also 
been put in Exhibit V an alleged copy of 
the deed of gift. It may be a true copy or 
not, but we do not think it is proved by 
sufficiently satisfactory evidence for us to 
act upon it in this case, and independently 
of this, the evidence, in our opinion, does 
show that there was a gift. Further in 
support of the same conclusion I may refer 
to the fact that the gift was mentioned 
and not disputed at the time after Peruma]’s 
death, when disputes were going on 
between the Ist plaintiff's branch’ and 
Rangasami as to who was to succeed to the 
office of Nattamai. I refer to the Karnam’s 
statement, Exhibit VII, and the Tahsildar’s 
report, Exhibit XVI. This would be a good 
defence, but the matter is not so simple 


‘because the evidence goes to show’ that 
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subsequently to Perumal’s death Rangasami 
ereated. trouble in the family apparently by 
taking a concubine and, however that may 
be, Pernmal’s widow and his daughter 
Krishnammal instituted a suit as plaintiffs 
for the recovery of the suit lands, ignoring 
altogether this gift in favour of the two 
nephews and setting up that Rangasami 
held them merely as manager. So much 
appears from the suit register, Exhibit D. 
Exhibit IV purports to be a copy of the 
written statement which was putin by the 
defendants in that case. Very probably it 
isa true copy and if itis not, I have no 
doubt the’ written statement was to that 
effect. But it cannot be said, in our opinion, 
that the evidence of the authority of that 
copy is such that we should be justified in 
acting on it. Now that suit was compro- 
mised by Exhibit D (1) under which certain 
items of property were reserved to the widow 
for her life and were afterwards to fall into 
residue, otherwise the whole estate was 
‘divided into three shares of which Chinna 
Perumal was to take one share absolutely. 
OF the remaining two shares Rangasami was 
to have one and his wife Krishnammal was 
. to take the other. But they were both to 
go after the deaths of those respective 
parties to théir common children. Now as 
regards Krishnammal’s share it is argued by 
‘Mr. Ananthakrishna Aiyar that as she and 
her mother sued as representing the estate 
of the last male owner and afterwards 
compromised the suit, anything that they 
recovered under the compromise must be 
taken to have been recovered by them for 
the benefit of the estate and to have been 
held by them as women’s estate. And he 
relies in support of that proposition on a 
case decided by the Privy Council, Khunnd 
Lal v. Gobind Krishna Narain (1). That 
‘was acase in which there was a dispute 
between Khairati Lal the daughter’s son 
‘ of Ratan Singh and the daughters of Daulat 
Singh who was the son of Ratan Singh: 
and the dispute was as to the shares which 
the respective parties were entitled to as 
the respective heirs of Daulat Singh and 
Ratan Singh, The suit was compromised 


(1) 10 Ind. Cas. 477; 15 O. W. N. 545; 8 A. L, J. 552; 
13 0. L. J. 575; 13 Bom, L. R. 427; JO M. L. T. 25, 
(1911) 1 M. W. N. 432; 21 M. L. J. 645; 38 I. A. 87; 88 
A. 866. 
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and their Lordships. held that what they 
recovered out of the compromise they took 
as heirs of the deceased under whom they 
claimed. There was absolutely nothing in 
the compromise to negative that view. On 
the contrary the natural inference ‘to be 
drawn from the conduct of the parties is 
that that was what they intended. 

The difference in this case is that all the 
parties to the suit have. expressly agreed 
under the compromise decree that the pro- 
perty should be settled as to two-thirds 
upon Rangasami and his wife and upon 
their children, which absolutely negatives 
the view that one-third of it was to be 
taken by Krishnammal as heir of her deceased 
father. The result of the compromise, 
shortly, was that the two shares were 
ultimately settled upon the heirs of Ran- 
gasaml by his wife Krishnammal. The 
question then is, whether there is any rule of 
law which in such circumstances prevents 
us from giving effect to the clear intention 
of the parties as expressed in the compromise 
decree, and we are of opinion that there is 
not. In the case referred toas Khunni Lal v. 
Gobind Krishna Narain (1), their Lordships 
quoted with approval a passage from .a case 
Lalla Oudh Beharee Lall v. hanee Mewa 
Koonwer (2), in which they observe: — The 
true character of the transaction appears to 
us to have been a settlement between the 
several members of the family of their dis- 
putes, each one relinquishing all claim in 
respect of all property in dispute other than 
that falling to his share, and recognizing 
the right of the others as they had pre- 
viously asserted it to the portion allotted to 
was in this hght 
rather than as conferring a new distinct title 
on each other, that the parties themselves 
seem to have regarded the arrangement and 
we think that it is the duty of the Courts to 


uphold and give full effect to such an ar- 


rangement. .Their Lordships have no hesi- 
tation in adopting that view.’ We think 
that that passage must be read with reference 
to the facts of those two eases and especially 
to the proposition laid down at the end, 
that it was the duty of the Courts to uphold 
and give effect to the arrangement which 
was come to; and we do not think that these 


(2) 3 Agra H. C. R. 82, 
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‘cases are authority for saying that the Court 
‘is to disregard the express provisions of the 
‘compromise decree and instead of letting the 
‘share go as therein provided, to give it to 
‘the heirs of the last male owner. Of course if 
_ there were any ground for-saying that this was 
`.a fraudulent compromise decree entered into 
‘for the purpose of defeating the rights of the 
reversioners, that would be a very different 
thing. But I have given reasons for hold- 
ing that the gift on which the defendants 
rely is proved in this case, so that really the 
plaintiffs in the suit had no case at all and 

_ what they got was probably given them more 
-for the peace of the family and in deference 
to mediators, as is often the case. 

In support of this view I may also point 
out that the. present Ist plaintiff never in 
any way at that time challenged what was 
being done. It was open and’ notorious to 
everybody, and there was no” concealment 
about it. We think that this was an honest 
compromise and that the effect of if was 
generally to support the validity of the gift 
subject to some concessions to the other side, 
and there are no sufficient grounds for re- 
fusing to give.effect to it and if effect is 
given to it the plaintiffs admittedly have no 
case. 
must be dismissed with costs. 

Appeal Ban, 


== 
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ALLAHABAD HIGH COURT. 
Civiu Revision Petition No. 135 or 1915. 
March 16, 1916. 
Present:—Mr. J astice Rafique. 
M usammat LARETI— JUDGMENT-DEBTOR — 
APPLICANT 
CETSUS 
. HAZARILAL AND OTHERS—— DiCREE-HOLDERS 
Opposite Parry. 

` Execution of decree—Small Cause Court decree, 
transfer of, to Munsif’'s Court—Order in execution by 
Munsif, appealability of—Executing Court, power of — 
Appeal—Limitation-——Application for transfer of decree, 
if step-in-aid of execution — Civil Procedure Code (Act 
-V of 1908), s. 42—Limitation Aet (IK of 1908), Sech. I, 
Art. 182. 
- The Court to which a decree is transferred for 
execution has powers to execute it as ifit passed 
the decree and if orders of such Court are. appealable, 
amorder made by it in the course of executing the 
transferred decree is also appealable even if no appeal 
lies from a decree of the Trial Judge. [p. 524, col. 1.] 

Adhar Chandra Gope v. Pulin Behary Saha.. 27 Ind. 
Cas. 10; 20 C. L. J.. 129; Peary Lal Singh v, Radha 
Nath Singh, 110. W; N, 861, followed. 
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dated the lith 


‘On this ground the appeal fails and it 
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` ån application made to the (Court passing a 
decree to transfer it to unother Court for execution 
is a step-in-aid of execution. [p. 524, col. 2.] 

Todarmal v, Phoola Kuar, 19 Ind. Cas. 664; LL A. L. 
J. 533; 85 A, 389, followed. 

Civil revision under section 115 ot the 
order 
District Judge of Shahjahanpur, 
of August 1915. - 

FACTS.—The decree-holder obtained a 
decree against the applicant in the Court 
of the Subordinate Judge of Farrukhabad 
on the 12th of January 1912 and applied 
for transfer of the same to the Munsif’s 
Court at Tilbar in the Shahjahanpur 
District on the ]0th of December lvl4. He 
obtained a certificateon the 22nd of Decem- 
ber 1914, The application for execution of 
the decree was made to the Munsif’s Court 
on the 18th of February 1915. The judg- 


of the 


-ment-debtor objected that the application 


was barred by limitation and the Munsif 
acceded to this contention. The decree- 
holder appealed to the District Judge, who 
held that the application was not barred 
by limitation and remanded the case for 
trial on the merits. 

The judgment-debtor applied in revision 
to the High Court. 


Mr. Lakshmi Narayan, for the Applicant,— 
The original decree having been passed by 
the Subordinate Judge in the exercise of 
his jurisdiction as a Court of Small Causes, 


“no appeal could be preferred against that 


decree. Consequently the Court which exe- 
cuted the decree became a Court of Small 
Causes so far as the case was concerned. 
When no appeal could have been preferred 
against the original decree itself, it would 
be anomalousto hold that the parties acquired 
a new right of appeal in the execution 
department. Consequently no appeal lay 
to the District Judge. 

The other question is one of limitation. 
The application made to the Munsif for 
execution of the decree is admittedly 
beyond 3 years of the date of the passing 
of the decree. The application for transfer 
is an independent application and cannot 
save limitation. [rely on Khetpal v. Tikam 
Singh (L). 

The Hon’hle Dr. Te; Bahadur Sapru, for 
the Opposite Party:—-An appeal did lie to 


(1) 14 Ind. Cas, 172; 9 A. L, J, 365; 34 A, 896, 
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the District Judge in view of the pro- 
visions of section 42 of the Code of Civil Pro- 
cedure. I rely on the case of Peary Lal 
Singh v. Radha Nath Singh (2). 

As to the question of limitation I rely on 
Todarmal v. Phoola Kuar (8). 
< Mr. Lukshmi Narayan replied. 

JUDGMENT.—This isan application in 
revision from an order of the District Judge 
of Shahjahanpore setting aside an order of 
the Munsif' on the execution side and 
remanding the case for trial on the merits. 
It appears that Hazari Lal the opposite 
party obtained a decree against the applicant 
Musammat Lareti from the Court of the 
Subordinate Judge at Farrukhabad in the 
exercise of its Small Cause Court powers. 
The decree was transferred to the Court 
of the Munsif of Shabjahanpore for execu- 
tion. The decree-holder applied for execu- 
tion and was met-with a plea of limita- 
tion The learned Munsif yielded to the 
plea. The decree-holder preferred an appeal 
to the District Judge who disagreed with 
the first Court on the question of lmita- 
tion and remanded the case for trial on the 
merits. - The applicant before this Court 
challenges the order of the District Judge 
on the ground that it was made without 
jurisdiction.. It is contended on her behalf 
that the Munsif of Shahjahanpore for the 
purpose of executing the decree in ques- 
tion was acting asa Small Cause Court 
Judge and as. his order was passed in that 
capacity, it could not be subject of an appeal 
to the District Judge. Ido not think the 
eontention is sound. According to section 
42 of the Code of Civil Procedure the 
Court to which a desree is transferred for 
execution has the same powers in executing 
the transferred decree as if it. had passed 
the decree itself. In ddhar Chandra Gope 
v. Puhan Behary Saha (4) and in Peary Lal 
Singh v. Radha Nath Singh (2), the Calcutta 
High Court :has held that the Court to 
which a decree is transferred for execution 
has powers to execute it as if it passed the 
decree and that if orders of such Court are 
appealable, an order made by it in the 
eourse of executing the transferred decree 
is also appealable. The next point urged 


` (2) 11 ©. W. N. 861. ; 3 
(3) 19 Ind. Cas, 664; 11 A. L. J. 533; 85 A. 839. 


(4) 27 Ind.. Cas, 10; 20 C. L. J, 129, 


? 


INDIAN OASHS. 


[1916 


on behalf of the applicant is thatthe decree 
is barred by limitation. This contention is 
based on the case of Khetpal v. Tikam Singh 
(1). The learned Counsel for the opposite 
party relies on the case of Todarmal v. Phoola 
Kuar (8). I think the latter case is more in 
point. The plea of limitation also fails. 
I, therefore, dismiss the application with 
costs. 4 
Application dismissed. 





COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenue Petition No. 7 or 1914-15 or 
DEHRADUN District. 

July 26, 1915. 
Present:—Mr. Holms, S. M., and 
Mr. Campbell, J. M. 

BHUP SINGH——DEFENDANT——APPLICANT 
COTEUS 
LACHMI CHAND— PLAINTIFE— 
RESPONDENT. 

Lease, construction of Maurusi’, meaning of-~Un- 
registered lease, admissibility, of, to ascertain extent of 
adverse possession—Agra Tenancy Act (Ii of 1901), ss 
23, 24 to 30, 57 (d). ; 

Where some land was held by the defendants 
as bataur maurusi and the, lease-money was subject 
to revision at the time of Settlement pari passu 
with the revenue: 

Held, thab the lease was a permanent heritable 
lease and the defendants permanent lessees or 


`- thekadars, who, by virtue of section 23 of the 


Tenancy Act, were exempt from the provisions of 
sections 24 to 30 of that Act [p. 526, cols. 1 & 2.] 

. An unregistered lease can be looked into to 
ascertain the rights which have been acquired by 
adverse possession after the lease, rights which 
would have otherwise accrued at the date of the 
lease if the lease had been a registered one. [p. 
526, col. 1.] 

Application for revision of the order of 

the Commissioner, Meerut Division, dated the 
21st September 1914, confirming that of the 
Assistant Collector, Dehradun, in a case 
of ejectment. 


JUDGMENT. 


CAMPBELL, J. M.—(July 5¢4, 1915.)—I re- 
gret the delay m passing orders in this 
and the connected cases: but it has been 
necessary to unearth a great deal of the 
past history cf the Debradun District, and 
to read numerous Settlement Reports and 
files, which were not easily available, 


- 


~ 
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T -am unable to agree, with the , lower =a 
| originally agreed upon to Rs. 


Courts in their findings in this case. They 
have accepted the plaintiff- respondent’ s allega- 
tion that defendant-applicant is an ordi- 
nary oecnpancy tenant and liable to ejectment 
for sub-letting contrary to the provisions 
of the Tenancy Act (II of 1901), under 
section 57 (d) of that Act: and have reject- 
ed defendant-appliciunt’s plea that he is not 
an occupancy tenant, but a permanent lessee 
of the land in dispute. ; 
Defendant-applicant is, by plaintiff’s own 


‘statement, in possession ofthe land covered 


by a lease granted to his ancestor in 1865, 
and may, therefore, be presumed to be in 
possession on the basis of that lease. 

Two leases were given to defendant’s 
ancestor, in 1864 and 1865. There is little 
difference between the terms of the two 
léases, except that the latter doubles the 
area of the rent specified in the former. 
The first lease is admittedly valid: but the 
latter has been found to be invalid, as it 
was. not registered, and the Registration 
‘Act (XVI of 1864) was extended to the 
Dehradun District a few months prior to 
its execution. In spite of this irregularity, 
however, 1 think that I am justified in 
takingthe conditions of the lease into consider- 
ation with the. object of determining the 
terms of the original contract between the 
parties, which has regulated their mutual 


_ status for ‘the last 50 years. 


Both leases say that defendants are ta ‘la 
certain land in certain definite fixed boun- 
daries as ‘maurust” or “butaur maurust?: 
and we have to determine the meaning of 


“those expressions. To my mind they certain: 


ly mean that the lease was heritable. The 
lease of 1865 goes further, and makes the 
lease transferable: but as it has not been 
transferred, the legality’ of transfer need 
not be discussed. No period is given to 
those leases, but that of 1864 specified that 


the lease money shall be subject to revision 


ut time of Settlement pari passu with the 
Revenue. This means that the lease was 
a’ permanent heritable lease, but not of a kind 
which was rendered illegal by Act XVI of 
1842, as'it was specifically provided that 
the rent was adjustable at Settlement, and 
there was, therefore, nothing opposed to the 
public or Government interest in ‘giving such 
x lease. As a matter of fact the lease- “money, 
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or rent, has been raised from the Rs. 50 
50. If we 
read the words bataur maurus’” as meaning 
“with the status of an occupancy tenant,” 
we must consider what the status of an 
occupancy tenant wasin or about the time 
when the leases were granted.. And a 
perusal of Mr. Alexander Ross’s Settlement 
Report of 1850 shows that their status was 


' more than that of occupancy tenants, as 


interpreted in Act XII of 1881 and II of 
1901. When we turn to the wajib-ul-arz 
of 1862 we find it definitely laid down 
that occupancy tenauts have a right to 
sub-let; and this is corroborated by the 
lease of 1864, which shows elearly that the 
land leased was more or less waste and 


‘the object of the lease was to get the land 


broken up and cultivated by the lessee or 
his, sub-tenants. Taking the whole circum- 
stances of the case into consideration I am 
of opinion that the defendants-applicants 
are permanent lessees, and that by section 
23 of the Tenancy Act they are exempt 
from the provisions of sections 24 to 30 of 
that Act: andthat sub-letting by them is 
not illegal. z 

I would, therefore, set aside the orders 
of the lower Courts and dismiss plaintiff- 
respondent’s suit with costs in all Courts. 

Horus, S. M.— 1 agree with the order 
which my colleague proposes to pass, and 


‘that the defendants-appellants as heirs of the 


original lessees are thekadars, to sub-leases 
given by whom the provisions in sections 
24 to 30 do not apply. Under section 20 43) 
the interest of a thekadar is, subject to the 
terms of his lease, heritable, as in the present 
case, but not transferable. 

My colleague has taken the conditions of 
the second lease of 1865 into consideration 
with the object of determining the terms 
of the original contract between the parties, 
and has held-i in consequence that the defend- 
“permanent lessees”, by which is 
apparently meant that they have a trausfer. 
able interest in their theka. In support of 
this. procedure le has quoted a Bombay deci- 
sion. The passage in that decision upon 
which he reliesis as follows: - 

“An unregistered document inadmissible 
for the purpose of affecting immoveable pro- 
perty may yet be looked to, not in any way 
as creating a title, _ but merely as ik Ag 
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a clear and exhaustive statement of the 
adverse possession which was set up by a 
person whose claims were admittedly limited 
to the rights enumerated in such document.” 
The second lease of 1865 then can only 
be looked at from the point of view of 
ascertaining the rights which the defendants 
or their predecessors acquired by adverse 
possession after 12 years from 1865, whick 
appear to be those which they would have 
acquired in 1865 under the lease if it had 
been registered, as these rights _ Were in no 
way contrary to the law at the time. 
Application allowed. 





PUNJAB CHIEF COURT. 
Ssconp Civiu AppeaL No. 1653 or 1913. 
March 17, 1916. 
Presenti~ Mr. Justice Shah Din and 
Mr, Justice Chevis. 
MATHRA DAS—DerenDant — 
-APPELLANT 
VETSUS 

GOPAL DAS AND ormers—PLaINTIF¥s 

AND OTHERS D&FENDANTS——-RESPONDENTS. 
Hindu Law~Partition—Alienations by members of 
portions of jomt family property, effect of—Jownt 
wa ee years past the various members 
of a joint Hindu family have been repeatedly 
alienating various portions or shares of the family 
property as their own, 18 enough to show that a 
disruption of the joint ‘Hindu family has taken 
plate, although there has been no regular partition 

of the estate by metes and bounds. Lp. 527, col. 1.) 

Second appeal from the decree of the 
Divisional Judge, Amritsar Division, dated 
the 8th July 1913, affirming that of the 
Münsif, 156 Class, Gurdaspur District, dated 
the 17th February 1913, decreeing the claim 
rt. 
eo Sahib Lala Moti Sagar, for Rai 
Bahadur Pandit Sheo Narain, for the Appel- 
lami chshi Tek Chand, for the Respondents. 
JUDGMENT.—The pedigree table is as 


follows :— 





wife B = Kalu Ram == qife-A 
ne D | al Das 
ii elii Das, . Gopal Da 
ar ai 1? plaintiit No. 1, 
Kanshi Ram, Haneraj, 


defendant 2, defendant 1. 
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The property in dispute, wz. 115 kanals 
12 marlas of land was boughtin the name 
of Lalji Das on 30th January 1891 for 
Rs. 800. On 9th October 1911, Hansraj 
sold it to Mathra Das, defendant No. 2, for 
Rs. 1,200. ; 

Plaintiffs allege that the whole family is 
still a joint Hindu family, and that the 
purchase in the name of Lalji Das was 
benamt. They claim that the sale is not 
binding on them and they sue for ths of 
the land, calculating shares by the chunda- 
wand rule, according to which Gopal Das, as 
son of one wife, would get $. If the family 
be still joint the plaintiffs should have sued 
to recover the whole, as their Counsel 
admits. 


The lower Courts have givena decree for 
Srds of the land, če., plaintiffs’ share 
according to pagwand rule. Mathra Das 
appeals to this Court. 

On his behalf it is urged 


(1) that the purchase in 1891 was not 
benam; 

(2) that even if it was benami; heas a 
bana fide purchaser without notice of the 
benamz nature of the purchase of 1891 ‘is 
protected; 

(3) that the property in suit was no 
longer joint property -at the time of his 
purchase, even if if was joint family property 
in 1891; and 

(4) that the suit is time-barred. 


We need say nothing asto (1), (2) and 
(4), as we think the, appeal must be 
accepted on ground (3). We may, however,’ 
remark that the lower Courts have given 
good grounds for holding that the purchase 
in 1891 was benamz, and that Kalu Ram 
was the real purchaser. We will start 
then by assuming thatthe family was a 
joint Hindu family in 1891, and that the 
land then bought by Kalu Ram in the 
name of Lalji Das became joint family 
property. The question then for considera- 
tion is whether the family was still joint 
in 1911, when Hansraj sold the land 
in suit to Mathra Das. It is, of course, for 
the latter to .show thata disruption has 
occurred, and no partition deedis forth. 
coming nor can Mathra Das point to 
any particular date as the date of dis- 
ruption, 
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But there are various documents which, 
in our opinion, clearly point to the fact 
of a rupture of the joint family. If the 
family were still joint, could there be no 
specified shares. Yet we find various 
members of the family alienating parts of 
the estate. 


[After discussing evidence about various 
alienations their Lordships proceeded as 
follows:— | ; 


- For plaintiffs it is urged that at the 
outside all this only shows that the property 
had ceased to be treated as joint family 
property. In our opinion the fact that for 
years past the various members have been 
repeatedly alienating various portions or 
shares as their own, clearly points to a 
disruption of the joint Hindu family having 
occurred. The first Court says all ‘these 
deeds shew that though there was no 
regular partition of the estate by -metes 
and bounds, “everyone was running away 
with as much share of it as he could possibly 
get hold'of. and was seen raising money by 
alienating it either by way of mortgage or 
sale.” l 


t 


The lower Adhe Court: ieee desi 
cribes - plaintiffs’ position > as being that 
“sincé 1904 thé various ‘members of the 
family have by various alienatioris ‘asserted 
and ‘exercised ‘exclusive tights ‘over ‘their 
respective ‘shares and ‘so the family has 
ceised to be joint.” This is not plaintiffs’ 
position, for their assertion is that thé 
family is joint.even upto date. But ‘it 
’ apparently, though’ not a true description of 
plaintiffs’ position, describes ‘what the lowet 
Appellate: Court finds tó be the real state of 
things, and ‘we so far agree that we think thére 
can ‘be no real doubt that even though -theré 
may not Have been any partition of ‘the 
whole estate by. metes and bounds, ‘thé 
family ‘has for -some time past ‘ceased 
to be joint. The majority ‘of the de- 
scendants :no doubt gò to shew that the 
properties dealt with ‘still remained joint 
property and so it is argued that even if 
“the property in suit be not regarded aš 
joint family property, it should be re- 
garded ‘as joint property. But when we 
once-come 6 a> finding that the family 
has ceased-to be joint, how can we assume 
as. regards any. particular part of. the 
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_while other parts may remain joint. 


in suit. It 


the ‘original 


with costs in all Courts. 
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property that it is still joint P After- dis- 
ruption some property may fall to the 
‘lot of one member and (some to another, 
Other 
parts of property may for all that we 
can tell have been taken exclusively by 
-Ramji Das or by Gopal Das in exchange 
for Lalji Das taking exclusively the land 
is to be noted that after the 


death of Kalu Ram Ramji Das applied 
in 1897 ‘to have his name entered 
as part owner of the land in suit, but 


this application was refused by the 
Revenue Authorities and the land has -been 
shewn in the revenue records ever since 
purchase in 1891 as owned 
solely by Lalji Das and after his death by 
Hansraj. : | 

Our finding then is that the family 
was not joint and that the land in suit 
is not shewn to have been joint property 
of Hansraj and ‘the plaintiffs at the time 
when Hansraj sold it to Mathra Das in 
1911. 

We accept the appeal and dismiss the «uit 


Appeal accepted, 


me oe 


, OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Civic APPRAL No, 284 or 1914, 
-March 3, 1916. 
. Present:—=Mr. Lindsay, J. C. 
MUKTA PERSHAD AND ANOTHER— 
DEFENDANTS—~APPELLANTS 
versus 


ABDUL RAZAQQ AND OTHERS—PLAINTIPYS 


— RESPONDENTS. h 

Sale—Property subject tò mertgage—Meney left with 
vendee to pay off mortgage—Vendor’s lien— Purchase- 
money—Limitation Act (IX of 1908), Sch. I, Art. 182 
— Recital of receipt of consideration in -sale-deed, effect 
of, on lien. 

Where property, which is subject to a mortgage, 
is sold, and part of the consideration money ia left 
with the veùdee ‘to pay off the mortgage, the 
money so left-is not .purchase-nioney in the proper 
sense of the term and the vendor has no lien in 
respect of it. A suit to recover such money cannot 
be treated to enforce a charge, and Article 132, 
Limitation Act, does not apply. [p. 529, col, L] - 


t 
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Abdulla Beary v. Mamimali Beury, 5 Ind. Cas. 87; 83 
M. 446; 7 M. L. T. 376; Siva Subramania Mudatiar 
v. Gnanasammnada Pandara Sannadhi, 10 Ind. Cas. 98; 
21 M. L. J. 359; 10 M. L. T. 71, followed. A 

A recital by the vendor in the sale-deed to the 
effect that he has received full payment of the 
purchase-money, does not necessarily amount to 
evidence of a contract which is inconsistent with 
the existence of the statutory lien for unpaid 
purchase-money. [p. 529, cols. + & 2.] 

Megh Raj Vaish v. Abdullah Khan, 25 Ind: Cas, 208; 
12 A. L. J. 1084, referred to. 


Appealagainstan orderof the District Judge, 
Rai Bareli, dated the 2lst March 1914, up- 
holding that of the Munsif, Dalmau, dated 
the 22nd November 1918. 

Mr. M., Wasim, for the Appellants. 

Mr. S. Ald Muhammad, for the Respondents. 


JUDGMENT.—_The only question for 
decision in this second appeal is one of 
limitation. The suit was brought in the 
following circumstances. On the 29th of 
May 1901 one Bhulayi executed a deed of 
sale in favour of two persons Fazal Husain 
aud Mukta Pershad. The property sold 
consisted of certain shares and the price 
specified in the sale-deed was a sum of 
Rs. 600. The vendor exempted. from the 
shares so sold-ari area of 3 bighus, which 
were specified in the deed, and also certrin 
trees. As regards the payment of the 
purchase-money the statement contained in 
thesale-deed is as follows: “I, the vendor, have 
received payment in the following manner: 
I have been paid Rs. 25 in cash by the 
purchasers. The balance Rs. 575 is owing 
to certain creditors of mine with whom 
certain cfthe lands included in the share 
sold are mortgaged. The purchasers, as my 
successors-in title, will pay off the mortgage 
debts and: redeem the propertyso mort- 
gaged.” There is no specification in the 
deed as to which of the properties covered 
by the conveyance were held in mortgage. 
The present suit, which was filed on the 
23rd of May 1915, was brought by the 
successors in-interest of the vendor Bhulayi 
against Mukta Pershad, one of the purchasers, 
and two sons of the purchaser Fazal Husain, 
who is dead. The claim was for a sum 
of Rs. 594-4 and the substance of the 
plaint is to the effect that this money 
was owing to the plaintiffs as being, at 
any rate in part,-a balance of the 
purchase-money which was settled by the 
deed of 1901. The plaintiffs asked that 
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a decree might be given to them for the 
sum claimed and that it might also be 
declared that this money was a charge on 
the property sold and might be recovered 
by sale of the property in question. The 
Courts below gavea decree in part and 
ordered that the money should bé raised by 
a sale of the property which was. con- 
veyed under the deed of 1901. They 
treated the suit as being one to which 
Article 132 of the First Schedule to the 
Limitation Act applied. 

In appeal it is contended that this decision 
was wrong, and that on a correct view of the 
law the proper Article which was applicable 
was Article Ill and that consequently 
this suit which was filed almost 12 years 
after the date of the sale was beyond 
time. In my opinion this contention on 
behalf of the appellants must be accepted. 
The Courts below, I think, were wrong in 
treating this suit as borea suit brought 
to enforce the vendor’s lien for an unpaid 
portion of the purchase-money. From 
what has been already mentioned of the 
terms of the sale-deed, it is quite apparent 
that there was no undertaking on the 
part of the purchasers to pay any sum to ~ 
the vendor except the sum of Rs. 25 
which admittedly was paid. The balance 
Rs. 575 was to be paid by the purchasers 
not to the vendor but to certain mortgagees, 
In short, to this extent what the vendees 
acquired was property subject to a mortgage 
the liability to redeem which rested 
upon them as the successors-in- interest 
(gaimmugaman) of the vendor who had 
made the mortgage. “This being so I 
am unable to hold, as was held 
by the Courts below, that the plaintiffs 
had any lien for unpaid purchase-money.’ 
This question is covered by an anthority 
which is to be found in Abdulla Beary v. 
Mammali Beary (1), a ease which bas 
been followed subsequently by. the same 
High Court in another case reported as 
Siva Subramania Mudaliar v. Gnanasam- 
manda Pandara Sannadht (2). The facts ofthe 
case reported as Abdulla Beary v. Mammali 
Beary (1) are similar to those of the 
present case. There too there was an agree- 
ment on the part of the purchasers that they 


(1) 6 Ind. Cas. 87; 33 M. 446;7 M. L. T. 376. 
(2) 10 Ind. Cas, 98 21 M. L. J, 869; 10 M. L. T. TA 


‘Vol. XXXIII] 
DIWAN SINGH V. PARO. 


were to payoff a certain sum owing by 
vendor within a period of 8 days. It was 
held that under the terms of the contract 
that portion of the purchase-money was not 
payable to the plaintiff at all and, therefore, 
it would not be held that he had any charge 
upon the property conveyed. At page 450 
of the report their Lordships remark as 
follows: — A promise ‘to pay a stranger is 
a mere covenant the breach of which must be 
compensated in damages and there is no 
occasion for the statutory charge for the 
- unpaid vendor to arise.” Their Lordships 
further observe in the course of their judg- 
ment that, where the vendor gets in return 
for his conveyance a promise to pay the 
purchase-money for a part thereof to a third 
person whom the vendor is under obligation 
to pay, itis perfectly safe to say that there is 
a contract to the contrary negativing a charge 
in the vendor’s favour. That, in my opinion, 
is exactly the case here. On the terms of 
' the sale-deed which was executed on the 
29th of May 1901, I am of opinion that the 
vendor had nolien for the unpaid purchase- 
money as is now claimed and that, therefore, 
this suit cannot be treated as a suit to 
enforce such alien by saleof the property 
upon which if is acharge. Article 132 of 
the Limitation Act did, therefore, not apply. 

After the arguments in this case 
had been closed I was invited by the 
learned Counsel for the respondents to 
consider a ruling of a Judge of the Allahabad 
High Court reported as Megh Raj Vaish v. 
“Abdullah Khan (8) in which, it was suggested, 
- a different view of the law had been taken 
“from that accepted by the Madras High 
Court in the ruling quoted above: The 
facts of the case before the Allahabad High 
Court were quite different from the facts 
of the case I am now dealing with and 
indeed if was upon that ground that the 
learned Judge of the Allahabad High Court 
held that the ruling of the Madras Court 
‘in dbdulla Beary v. Mammali Beary (1) 
could not be applied to the facts of the case 
hè was considering. While I agree that 
a mere recital by the vendor in the sale- 
deed to the effect that he has received full 
payment of the purchase-money does not 
necessarily amount to evidence of a contract 


(8) 25 Ind, Cas. 208; 12 A. L. J, 1034. 
34, 
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which is inconsistent with the existence of 
the statutory lien for unpaid purchase. 
money, I must nevertheless hold that the 
lien cannot be treated as existing in respect of 
any ‘money which is not purchase-money in 
the proper sense of the term. In the present 
case there was a sale of certain property the 
sale value of which was extremely small by 
reason of the fact that it was for the most 
part held in mortgage, and what the pur- 
chasers acquired was in substance a mere 
right of redemption. The vendor washed 
his hands of the property and left it to the 
purchasers to redeem the mortgages or to 
take the risk of losing the property by sale 
or foreclosure, and I am unable to hold, 
therefore, that the sum which the purchasers 
became liable to pay to the mortgagees 
represented purchase-money in respect of 
which any lien arose in favour of the vendor. 
If it be the case of the plaintiffs that the 
purchasers were bound under the contract 
of sale to redeem any of the mortgages 
in order to-secure full enjoyment to the 


vendor’ of the small area of the share 


which was exempted from the sale and that 
there was a breach of this covenant, the 
answer is that the plaintiffs’ remedy was a 
suit for damages for the breach, and if is 


admitted that such a sait has long since 


become time-barred. 

IT allow the appeal, reverse the decision of 
the Court below and direct that the suit be 
dismissed with costs to the defendants-ap- 


pellants in all three Courts. 


Appeal allowed, 





PUNJAB CHiEF COURT. 
Seconp Crvit Appean No, 1807 or 1912. 
March 7, 1916. 
Present:—Mr. Justice Shah Din and 
Mr. Justice Chevis. 
DIWAN SINGH—P.aintirr—APreELLANT 
VETSUS : 
Musammat PARO AND oTHERS—DEFENDANTS 
— RESPONDENTS. 

Custom —Alienation—Gift—Kalals of Alawalpur, 
District Jullundur—Custom or personal law, applica- 
tion of Burden of proof, 

The head of the Kalal family in the village Alawalpur, 
District Jullandur, settled there along withthe original 
founder of the village and ever sincethat time the 
family has been holding land therein bat its members 
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have depended for their livelihood on service and other 
non-agricultural pursuits. The Kalal community 
constitute a very small portion of the population of 
the village. One of the members of the family having 
gifted his land to a daughter and her son, the gift 
was questioned by the donor’s brother: 

Held, (1) that under the circumstances there was 
no initial presumption that the Kalals of the village 
followed agricultural custom, and not their personal 
law; [p. 531, col. 1.] 

(2) that the plaintiff-appellant failed to discharge 
the onus which lay on him to show that his family 
was governed by agricultural custom under which a 
Kalal was incompetent to make agift. [p. 531, col. 2.] 

Attar Singh v. Sant Singh, 87 P. R. 1907, 133 P. L. 
R. 1908, referred to. 

Tulsi Ram v. Ram Chandar, 14 Ind. Cas. 289; 81 P, 
R. 1912; 223 P. W. R. 1912, distinguished. 

Second appeal from the decree of the 
Divisional Judge, Jullundur, dated the 7th 
| August 1911, affirming that of the Munsif, 
` first class, Jullundur, dated the 24th March 
1911, dismissing plaintiff’s claim. 

Bhagat Govind Das, for the Appellant. 

Lala Badri Das, ie Respondents N os. 2 
and 3, l 

Mr. Kanwar Narain, for Rai Bahadur 


Pandit Sheo Narain, for the Respondents. 


JUDGMENT.—The parties are Hindu 
Kalals of-village Alawalpur in the Jullundur 
District. In 1908 Sher Singh, a brother 
of the plaintiff Diwan Singh, made an 
oral gift of the land in dispute to his 
daughter Musammat Paro and her son Amar 
Nath, and mutation was sanctioned in favour 
of the donees on the strength of the gift in 
August 1908. In June 1910 Diwan Singh 
` brought the present suit for a declaration 
that the gilt in question shall not affect 
his reversionary rights after the death of the 
donor Sher Singh, and he impleaded as 
` defendants in the suit both the donor. 
and the donees and the descendants cf his 
brother Dhian Singh, who did not ‘join in 
the suit. One of the pleas trged by the 
donees was that the parties were not govern- 
ed by agricultural custom, and that the 
plaintiff had no power to question the validity 
of the gift made by Sher Singh; and. the 
first issue drawn in the case was whether 
or not the parties were governed by custom 
in matters of alienation. Both the Courts 
below have concurred in holding that the 
plaintiff has failed to prove that agricultural 
custom governs the parties and that Sher 
Singh was incompetent to make the gift 
in dispute in favour of his daughter and 
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daughter’s son; and upon this finding the 
plaintiff’s suit has been dismissed. ` 

The plaintiff has preferred a further appeal 
to this Court, and his learned Pleader has 
contended that the lower Courts have erred 
in holding that the parties are not governed 
by custom and that the plaintiff has, there- 
fore, no locus stand: to challengé the gift of 
1908. We have heard the learned Pleader 
at some lengthin support of the appeal, but 
we have not considered it necessary to call 
upon’the respondents’ Pleader, as we are 
of opinion that the concurrent decision of the 
Courts below is correct and must be maintain- 
ed. We find that on the 24th August 1910 
the appellant made a statement. in the 
Munsif’s Court which has an important 
bearing upon the question before us, He . 
said: thére are 20 or 25 families of Kalals ° 
at Alawalpur, and out of these only two or > 
four „families own land but only two or 
three of them actually cultivate the land 
they hold. Diwan Chand, who was produced 
as a witness by the plaintiff himself, stated 
in the Munsif’s Court that no Kalal cultivated . 
land in village Alawalpur, and this seems. to 
be correct as not a single instance of w 
Kalal cultivating land in this village has. 
been cited before us: by the appellant’s 
Pleader. It is also proved that Kahan 
Singh, father of the appellant; was in Govern- 
ment service; that Sher Singh, donor, was a 
Reader in a Munsif’s Court; and that the - 
appellant himself served in the Police Depart- 
ment, Dhian Singh, another brother of the 
appellant, wasalso in service; and it would. 
seem that Indar Singh and Nathu, sons of 
Dhian Singh, carried on non-agricultural - 
occupations. In view of- these facts, | 
the learned Divisional Judge is right. 
in holding that the. family of the par- 
ties cannot be held to be an agricultural . 
family. It is true that Ram Singh, grand- 
father of Kahan Singh, settled in the village 
along with’the original founder thereof, and 
that ever since that time the family has been 
holding land therein, but that fact is insuffi- 
cient of itself to show that the family is a. 
family of agriculturists; and in fact it has 
been definitely proved in the present case that 
the members of this family from Kahan 
Singh downwards have depended for their 
livelihood on non-agricultural pursuits. 
Then, there is the important fact brought 
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out in the statement of the appellant himself 
that. the Kalals constitute a very small 
portion ofthe population of. Alawalpur 
(which at the Census of 1901 consisted of 
. 4,432 souls), and that only two or three Kalal 
families own agricultural land. 


There can, therefore, be no initial presump- 
tion in this case that the parties follow 
“agricultural custom and not their personal 
law, and that Sher Singh had no power to 
gift his land to a daughter and her ‘son. In 
support of his position that Sher Singh was 
governed by custom under which his power 
of disposition was restricted, the appellant’s 
Pleader has strongly relied upon: the case 
of- Devt Chand v. Indar Singh and others 
which related to this very family and 
which was eventually decided by this 
Court in 1906 [vide the judgment of this 


. Court dated 16th March 1906 in Fur- 


‘ther Appeal No. 265 of. 1903, reported as 
Devi Chand v. Gurcharan Singh (1)]. Indar 
Singh, a nephew of the present appèllant, 
had sold some of his land in 1894 and his 
son Devi Chand brought a suit to contest the 
validity of the sale after a suit for pre-emp- 
‘tion had been successfully brought in respect 
of that sale by the appellant. One of the 
questions raised in that case: was whether 
or not the parties were governed by agricul- 
tural custom and it was decided both by the 
Divisional Judge and by this Court that they 
were so governed. The appellant's Pleader 
relies upon this judicial precedent as show- 
ing that custom governs the parties in this 
“ case also, and that consequently Sher Singh’s 
power of alienation in respect of his ancestral 
property was restricted. But, as pointed 
out by the learned Divisional Judge in the 
present case, the finding recorded by the 
Divisional Judge in the previous case was 
. based mainly ó ón a-presumpbion arising from 
the entries in the Settlement records show- 

‘ing that tbe family had owned land for 
some generations, and not upon any facts, 
proved or ascertained, bearing upon the ques- 
. tion as ‘to whether the family followed 
agricultural pursuits or not.. This Court 
did not discuss the point in any detail, but 
-simply contented itself with remarking that 
“the Divisional Judge had given good 


(1) 127 P. L. R. 1906. 
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grounds for holding that tais family was 
agriculturist,”’ 

The facts which have come to ght in 
the present case certainly do not lend sup- 
port to the view that the family’ is an 
agricultural family; and as pointed out by 
the learned -Divisional Judge the decision of 
this Court reported as Attar Singh v. Sant 
Singh (2) is very much in point. Reli- 
ance was also plated by the appellant’s 
Pleader upon an unpublished decision of 
this Court in Civil Appeal No. 371 of 1902 
which has recently been followed in Tulsi 
Ram v. Ram Chandar (3). As observed 


-ty the learned Judges in Attar Singh v. 


Sant Singh (2) and also in the case last 
cited, the Kalalhatii case wasa case with 
its own peculiar facts inasmuch as if related 
the Ambala District in- 
habited by a compact community of Kalals 
who had founded the village, and had 


‘owned agricultural land for generations and 


had lived mainly by agriculture. The facts 
of the present case are wholly dissimilar to 
those of the Kalalhatt? case, and the deci- 
sion in that case has, therefore, no bearing 
whatever upon the present litigation. 

We agree with the learned Divisional J adie 


‘in holding that in this case it was for the 


appellant to show that his family was go- 
verned by agricultural custom under which 
Sher Singh was incompetert to make the 
gift in dispute, and that he has wholly 
failed to discharge this onus. We ac- 
cordingly maintain the decree of the Divi- 
sional Judge and dismiss this appeal with 
costs, 


Appeal dismissed. 
(2) 87 P. R. 1907; 133 P. L. R. 1902. A 
(3) 14 Ind. Oas. 239; 81 P. R. 1912; 223 P. W. R. 
1912. 
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‚MADRAS HIGH COURT. 
Fiast Civin Appeats Nos. 273 anp 279 
oF 1914. 
Civit Revision PETITION No, 267 
or 1914, 
_ January 26, 1916. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Srinivasa Aiyangar. 
MAGUNTA VEHRARAGHAVA REDDI - 
AND ANOTHER—PLAINTIFFS —APPELLANTS 
in A. S. No. 273 or 1914 AND RESPONDENTS 
in A. S. No. 279 or 1914 anv in C, R. P. 
No. 276 or 1915 
' Mersus 
MAGUNTA KOTA REDDI—Derrenpantr— 
RESPONDENT IN A. S. No. 273 or 1914, 
APPELLANT IN A. S. No. 279 or 1914 AND 


Petitioner In C. R. P. No. 267 ox 1914, 

Hindu. Law—Property given te Hindu widow fer 
maintenance—Pioperty bought with savings of 
income, nature of-—Stridhanam, if cun be incorporated 
into a life-estate. 

Where a Hindu female receives property for her. 
maintenance and out of the savings from the income 
of that property she buys other property, the pro- 
perty so purchased does not revert to the family on 


the same basis as the property which she held for. 


her maintenance, but belongs to her in her absolute 
right and descends upon her heirs. [p. 534, col. 2; 
p. 535, col. 2.] 

Subramanian Chetti v. Arunachelam Chetti, 28 N. 
l; Isri Dutt Koer v. Hansbutti Koerain, 10 O. 324; 13 
C. L. R. 418; 10 I. A. 150 (P. C.); 7 Ind. Jur. 557; 4 
Sar. P. C.J. 459; Akkanna v. Venkayya, 25 M. 351; 
12 M. L. J. 5; Musammat Bhagbutti Daee v. Chowdry 
Bholanath Thakoor, 2 I. A. 256 (P. C.) 1 0, 104; 24 
W. R. 168; 3 Sar. P. C. J. 528; 3 Sath. P. C. J. 186; 
Saodamini Dasi v. Administrator General of Bengal, 
20 C. 483; 20 I. A. 12; 6 Sar. P. C. J. 272, followed. 


Where; therefore, the contest was between the son 
of the female owner and the reversioner to her 
husband’s estate in regard to’ succession to the pro- 
perty purchased by her out of the income of the 
property assigned to her for maintenance: 

Held, that such property passed to her son as 
her stridhan, and not to the reversionary heir of 
her husband. [p. 584, col. 2; p. 686, col. 2.] 


Pet Srinivasa diyangar, J—Where a Hindu widow 
acquires property jointly with a male member of the 
family, they cannot beregarded as members of a joint 
Hindu family acquiring properties for that family 
jointly, but must be taken as fenants-in-common -of 
the property so acquired. [p. 535, col. 2.] 

Though it is open to a Hindu widow to make 
the property purchased by her out of the income 
from the property of her husband a part of her 
husband’s property, yet the property acquired by 
her as her stridhanam cannot be incorporated with 
a life-estate so as to pass ib along with the property 
which she held for life. [p. 536, col. 2.] 


Appeals against the decree of the Court 
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of the Temporary Subordinate Judge of 
Nellore, in Original Suit No. 5 of 1914 
(Original Suit No. 48 of 1913 on the file 
of the District Court of Nellore). 

Petition, under section 115 of Act V of 
1908, to revise the order of the Court of the 
Temporary Subordinate Judge of Nellore in 
Miscellaneous Petition No. 106 of 1914, in 
Original pat No. 5 of 1914, dated the 17th 
April 1914. 


Mr. T. V. Padoan Aiyar, for Appel- 
lants in A. S. No. 273 of 1914 and for 
Respondents in A. S. No. 279 of 1914. 


Messrs. T. R. Venkatarama astri and 
T. S. Ramaswami Atyar, for Respondents 
in A. S. No. 278 of 1914 and for Appel- 
lants in A. S. No. 279 of 1914. , 


JUDGMENT. < 


ABDUR RAHIM, J.—There are two appeals 
before us from the judgment of the Snub- 
ordinate Judge. Appeal No. 273 is preferred 
by the plaintiff and Appeal No. 279 by the 
defendants. 


There were three brothers, Rama Reddi, 
Venku Reddiand Krishna Reddi, forming 
a joint Hindu family. The plaintiff is the 
son of Venku Reddi. Rama Reddi left 
threesons, Veeraraghava Reddi, Subba Reddi 
and Kothandarama Reddi. The defendant 
is the son of Kothandarama Reddi. Krishna 
Reddi when he died left a widow called ~ 
Akkamma, 


The question which we have to decide 
is whether there was a partition among 
these three brothers in the lifetime of 
Krishna Reddi himself. The Subordinate 
Judge has come tothe conclusion that the 
partition was after his death and we have 
no doubt that this is a correct conclusion. 
The oral evidence on the pointis not of 
very much importance. The question rests 
upon the document Exhibit A, whichis a 
deed of relinguishment executed by the 
widow of Venku Reddi, the mother of 
the plaintiff, on 4th March 1876, and ona 
recital in Hxhibit XXI, the Will executed 
by Akkamma on the 3lst October 1912. 
The recital- in Exhibit A is in support of 
the case of the plaintiff that the partition 
was after Krishna Reddis death. The 
recital in the Will is to the opposite effect 
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bùt there is no ‘diffienlty in holding that 
that recital is not reliable and cannot be 
acted upon. The statement in Exhibit A; 
which was executed nearer the date of the 
partition, is far more likely to be correct 
than ‘what is stated in Exhibit XXI. 
Besides, so far as Exhibit XXI is con- 
cerned, the defendant with whom Akkamma 
was living was interested in having a recital 
inserted such as that which oceurs in Ex- 
hibit XXI. Exhibit H shows that on 
partition in 1866, that is ten years before 
the execution of Exhibit A itself, Akkamma 
got one-third share of the family property 
in lieu of her maintenance and Venkn 
Reddi, who had left his village to settle in 
his wife’s village called Chinthathopu, 


agreed to relinquish his share of Rs. 600. ` 


This sum of Rs. 900 with the interest 
thereon was received by the plaint- 
ifs mother in 1876 when Exhibit A 
was - executed. As is evident from the 
terms of Exhibit A and from the admitted 
facts of the case, Akkamma received. oné- 
third’ share in lieu’ of her maintenance and 
it is conceded that on her death the pro- 
perty would revert to the family, that is 
to say, the plaintiff and the defendant 
will have a half share each in the one- 
third share which Akkamma was given in 
lieuof her maintenance. . Venku Reddi’s 
share was sold to Subba Reddi and Akkamma. 
Under that sale Akkamma acquired one- 
sixth of the whole. The question has been 
raised before us—it was raised also in the 
lower Court—whether this one-sixth is to be 
regarded as an accretion to the one-third 
“share which she was jn possession of in 
lieu of her maintenance and would go to 
the family; or whether it must be treated 
- as' her stridhanam property and as such 
devolve on her heirs. Upon this point 
there can be no doubt as to the state of 
the law in this Presidency, and I think 
„it is covered in its essential aspects by the 
Full Bench ruling of this Court reported as 
Subramanian Chetti v. Arunachelam Chetti(1). 
The whole question as regards accretion to 
or incorporation with property held by a 
Hindu female is fully discussed there and 
what has been laid down as being the law 
prevalent in this Presidency is binding upon 


(1) 28 M. 1, 
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us. The proposition which is there enun- 
ciated is in these words:— Where, however, 
what is given is current igfcome not for 
mere use and return, but for actual con- 
sumption, it would- be almost absurd to 
talk of an intention that there should be ` 
any reverter, it being nowthoroughly well 
established that what may not have been 
consumed may be disposed of by the female 
as sbs likes. In such circumstances, whether 
as a matter of common sense or of legal 
principle, but one view is possible, viz., that 
money so received is the absolute property 
of the woman descendible as such to her 
own heirs.” In that case, what the woman 
enjoyed was allowance for maintenance in 
shape of money and the only difference be- 
tween that case and this, therefore, is that 
here the woman received maintenance from 
the income of thé property which she was 
in possession of for that purpose. That, 
however, can make no difference in the ap- ` 
plication of the principle which I have 
just quoted. The property itself which 
Akkamma was in possession of would revert 
to the family on her death. She was en- 
titled to the income in her own right for 
her maintenance and she was entirely free 
to use if az she liked. She was possessed 
of absolute’ powers ‘of disposition over the 
whole of that income and when she died 
the property itsélf would go, like any other 
property which belonged to her absolutely’ in 
her own right, to her heirs. 

Much reliance has been placed before ng 
ou the well-known ruling of the Privy Coun- 
cil in Isra Dutt Koer v. Hensbutlt Koerain 
(2), which has been considered in Subra- 


mantan Chetti y. Arunachellam Chetti (1) ` 


and Akkanna v. Venkayya (38). The pro- 
position which is enunciated in the Privy 
Council decision is that when a widow re-| 
ceives income from the estate inherited 
by her from her husband that income, ` 
unless she has spert it, belongs to husbhand’s 
estate. Whether we regard this asa dictum 
as suggested or not, this Court has consig- 
tently refused tc extend it any further than 
the circumstances with reference to which 
the proposition was laid down, In the pre- 
sent case we are net concerned with th 


(2) 10 C. 324; 13 0. L-R. 418 101. A. 150. 
Jur. 567; 4 Sar. P. O. J. 459 (P. C.), oe ae 
. (3) 25 M. 351; 12 M, L. J. 5. 
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savings out of the income of an estate held 
by a Hindu widow and I see no necessity 
‘or any good reason for extending what has 
been stated with reference to the income of 
property bought with such savings to a 
case like this where the woman held tke 
property, the destination of the savings of 
which is in dispute, solely for purpose; of 
her maintenance. 

It has been argued that the recital in 
Exhibit XXI, that is the Will of Akkamma, 
shows thatthe one-sixth share which was re- 
linquished in her fayour oy Venku Reddi’s 
widow was incorporated by her with the 
one-third which was given to her for 
maintenance. The recital is that, as a 
matter of fact, the entire property belonged 
to the defendant’s branch of the family, 
was enjoyed by the defendant and she had 
no share in it either by purchase from 
Venku Reddi’s widow or by partition after 
Krishna Reddi’s death. That is an untrue 
recital and it is impossible for me to conceive 
how from if any inference can be drawn 
that she meant to incorporate this property 
with the one-third share which she enjoyed 
for maintenance. The doctrine of incorpora- 
tion, or what perbaps is more accurately 
described as accretion, so far asthe property 
acquired by a Hindu widow is concerned has 
been fully considered by this Court and also 
by the Privy Couneil not only in Isr? Dutt 
Koer v. Hansbutti Koerain (2) but in Mus- 
ammat Bhagbutti Daee v. Chowdry Bhola- 
nath Thakoor (4) and Saodamini Dasi v, 
Administrator-General of Bengal (5)- The 
proposition laid down in Tseri Dutt Koer 
vy. Hansbutti Koerain (2) is to the effect 
that whatever property is bought by a Hindu 
widow out of her savings from her husband’s 
property is presumed to belong to the 
estate, but it is opento her to treat that 
property as her own and if she expresses 
that intention either by words or by conduct, 
then it will no longer belong to the husband’s 
estate but would be regarded as her own 
stridhanam property. It may be doubtful, 
having regardto the Full Bench ruling in 
Subramanian Chetti v. Arunachelam Chetti 
(1) and the ruling iu Akkanna v. Venkayya 
(3) which I bave already mentioned, whe- 


(4) 2 I. A. 256; 1 C. 104; 24 W. R.1€8; 3 Sar, P, C, 
J. 528; 3 Suth. P. C. J. JE6. 
(5) 20 C. 488; 20 I A. 12; 6 Sar. P, Q. J, £72, 
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ther this presumption holds good in this 
Presidency. But whatever the presumption 
in the case of property bought by a Hindu 
widow out of theincomeof her whole property 
may be, I do not findany authority for ex- 
tending such a presumption to the case of pro- 
perties bought by a Hindu female not holding 
a Similar estate. On the other hand, the case 
reported as Musammat Bhagbutti Daee v. 
Chowdry Bholanath Thakoor (4) is au- 
thority for the’contrary proposition. There 
also a Hindu female was in enjoyment of 
certain property for her life and it was held 
by their Lordships of the Privy Council: 
“According to this construction she would 
have the power of making whatever use she 
chose of the proceeds of the estates, and if 
she bought land or personal property with 
them, that land and that property would be 
hers, and would devolve on the defendant 
who represents her.” The construction 
alluded to was of a document by which the, 
lady in question received the property in 
the nature of a family settlement giving 
to her an estate for life with power to 
appropriate the profits, the’ remainder | 
being vested in some other person on her 
death. The case reported as Saodamint 
Dasi v. Administrator-General of Bengal 
(5) also supports this proposition. The 
result of the authorities is that there is no 
reason for holding that when a Hindu 
female receiyes property for her mainten- 
ance and out of the savings from the income 
of that property she buys other property, 
the property so purchased would not belong 
to herin her absolute right and descend 
upon her heirs, but revert to the family on 
the same basis as the property which she . 
held for her maintenance. In sucha case 
there is really no question of reverter or 
accretion. The Subordinate Judge is not 
right, therefore, on this point and the one- 
sixth which was acquired by Akkamma 
from Venku Reddi must be held to go to 
the plaintiff as the nearest heir on 
Akkamma’s death. 

The next question that arises in these 
appeals is as to the genuineness of Exhibit 
XXI, the Will of Akkamma. The Subordi- 
nate Judge has found that it was genuine 
and valid and I think he has given good 
reasons for his conclusion, Akkamma ad- 
mittedly died in a village called Varigonda. 
It is not the village where she ordinarily 
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resided; but where she had some relative. the Subordinate Judge will be modified so 
The Will was executed on 31st October 1912 that the plaintiff will have $ of 4 plus + of 
and was registered on 3rd November. The the entire property instead of sdai has 
Sub-Registrar apparently came to the house been given’ by the Subordinate Judge. 
where she was living and she acknowledged There will be proportionate costs so far as 
her signature before the Sub-Registrar, Appeal No. 273 is concerned. The civil revi- 
being identified to his satisfaction by some sion petition will be dismissed with costs. 
other person. She died, according to the SRINIVASA ALYANGAR, J.—I agree and I 
case of the defendant, on llth February desire to add only afew words, as regards 
1918. The case of the plaintiff is that the one-third share of the plaintiff's father 
she died early in November 1912 and that acquiréd by Akkamma and Subba Reddi 
n the 31st October she was suffering jointly under the terms of Exhibit A. The 
from. paralysis, unable to talk and unable suggestion was made in the course of the 
to use her hands. It was in that condition argument that Akkamma and Subba Reddi 
it is said she went to Varigonda for change tock this ‘property as joint tenants 
of air and treatment, that, therefore, she arid not as tenants-in-common. There is 
could not. have executed any document. absolutely no warrant for this construc- 
The question when Akkamma died is of tion and even if that construction is possible, 
considerable, in fact conclusive, importance /the result would be that Akkammaas the 
in deciding as to the genuineness of the/ survivor of the two would be entitled to 
Will, but I think there can be very little’ the whole property as acquired instead of 
doubt on the point. Exhibit XII, which one-half. Itis impossible to treat Akkamma 
ig an extract from the death register kept and Subba Reddi as members ofa joint 
in the village, shows that one Magur‘ta Hindu family acquiring properties for that 
Akkamma died’ on the lith “February family jointly. The more natural and 
19138. reasonable construction is that she and 
It has been suggested that the përson Subba Reddi were tenants-in-common of 
referred to might be some other woman. the one-third share acquired under Exhibit 
But-having regard to the facts entered in Aand that Akkamma became the owner of a 
the register, there can be no good /ground moiety of that one-third. 
for accepting that suggestion. If A}‘kamma The next question is as to the nature of the 
died on llth February 1913, then the interest possessed by Akkamma in that pros 
registration of Exhibit XXI before the perty. It is reasonably clear that that acquisi- 
Sub-Registrar must have been/ obtained ion was made out of the income of the one- 
according to plaintifi’s case byf some one third, allotted to her originally on account of 
by false personation, Beyond /the merest her maintenance, in which she had a life- 
suggestion there is really nothing upon interest. She was entitled to the beneficial 
which .it can. reasonably he /beld that’ the enjoyment of the income during her life. 
Will was forged and somebody falsely That one-third share was not given to her 
‘personated Akkamma, and gpt it registered oy account of the share of her husband 
while she was still living. Whe Subordinate and wag not inherited by her as the 
Judge has found himself vinable to believe Separate property of her husband. The 
the witnesses of the plaintiff who speak to income from the one-third share was 
Akkamma being ill when she went to absolutely hers and any purchase made out 
Varigonda at the end/of October. Our - of that fund would also be absolutely at 
attention has also been/drawn to the evi-- her disposal. It would be her stridhanam 
dence of these witnesses and I have no hesi- and descend as such on her death. That 
tation in saying that the Subordinate Judge’s position is conclusively established by the 
estimate of this evide smee is quite correct. decision of the Full Bench of this Court in 
The Will must, thevefore, be held to te Subramanian Chetti v. Arunachelam Chetti 
genuine. (1) and the same result follows from the 
The result will bé.that Appeal No. 279 is decision of the Privy Council inthe case re- 
dismissed with costs. Appeal No. 273,.there- ported as Musammat Bhagbutti Daeev, Chowdry 
fore, partially su soeeds and the de of Bholanath Thakoor (4), Assuming then that 
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when acquired b was the sfridhanam property 
of Akkamma, the further questi mis whether 
she did anything with reference to that pro- 
perty so as to make it devolve not‘on her own 
heirs after her death as stridhanan: property, 
but pass along with the one-third, share in 
which she had only a iteestate\ It was 
argued that by some conduct of hers, this 
property which was her stridhanam was in- 
corporated with the one-third in whieh she 
had only a life-estate, z.e., that by \some 
-conduct of hers her absolute interest, in 
this property was cut down toa Kfe- 
interest. Assuming that is possible without 
a transfer nter vivos or devise by Will, in 
this case there is really no evidence to 
show that she did anything to convert 
her absolute interest into a life-estate. The 
only evidence to which our attention was 
drawn is a statement in Exhibit XXI, the 
Will executed by Akkamma. In that, she 
says that the original one-third and the 
subsequently acquired one-third were 
enjoyed as joint family property by Subba 
Reddi, his brother and his sons, and after 


` the death of the two brothers the son of the. 


last brother Kota Reddi became entitled to 
“it and is enjoying it. That statement, 
however, isnot true, and that incorrect 
recital could not in any way convert her 
absolute interest into a life-estate. Assuming 
that she was under a misapprehension and 
that is the utmost that we can read into 
that language as to the natnre of the 
interest possessed by her at the time of 
the acquisition, that cannot cut down her 
absolute interest into a life-estate. T, 
therefore, think that nothing was done by 
her- to convert this property intoa life- 
estate so as to make it devolve 
her' death on the persons who would 
be entitled to the one-third allotted for her 
maintenance. 


I further doubt whether she could legally 
have done so. In the case of heritable property 
vesting in her as heiress of her husband, it 

“is possible that she might acquire property 
from out of the income so as to make the 
after-acquisition an accretion to the original 
estate. The language used in some of the 
cases suggests the possibility of a Hindu widow 
succeeding to her husband’s estate, incor- 
porating properties subsequently purchased 
by her out of the income which at the 
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time of the acquisition were at her absolute 
disposal. In Saodamini Dasi v. Administrator- 
General of Bengal (5) the Privy Council 
appears to have contemplated the possibility 
of a Hindu widow, by her conduct or other 
indication of her intention, making her | 
absolute estate part of her husband’s estate, 
though it was notin her possession. I 
am unable to find any case in which the, 
property which she acquired as her stridhanam, 
was held to have b3en incorporated with a 
life-estate so as to pass it along with 
the property whith she held for her 
life. She can no doubt improve the 
property in which she has a life-interest, 
or free it from incumbrances, with her 
own money. But it is difficult to see, 
how, without a transfer, property owned 
by a Hindu female as her absolute 
property can be made part of her busband’s 
estate or of the property allotted for her 
ma intenance. l 

ha the resulé J agree to th 
proposed. 
Appeal No. 279 and Revision Petition dismissed; 


\ Appeal No. 273 partly allowed. 


order 


- 
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BOMBAY HIGH COURT. 
ORIGINAL \Orvt Scir No. 966 or 1915. 
October 21, 1915. 
Present:\—Mr. Justice Macleod. 

C. BOGGHRANO & Co.— PLAINTIFFS 

versus i 
` THE ARAB\STEAMERS, Lro.— 


D\iFENDANTS, 

Contract Act (IX\ of 1872), s. 65—Payment 
of freiyht in advance \to Steamer Company— Voyage 
abandoned by reason of Government prohibitory orders 
—Contract becoming void, effect of—Carriers Act 
(TIL of 1865), carriers by\sea in India, if entitled to 
benefit of. - \ 

' The plaintiffs put under iy charter-party, on board 
s.s. “Jeddah” belonging to, the defendant Steamer 
Company, 2500 bales of cotton for Genoa, and paid 
Rs. 32,610 for freight. Owing, however, to the import 
of cotton into Genoa being prohibited by orders of 
Government, tho “Jeddah” did\not leave the harbour 
and the voyage had tobe abantloned, and eventually 
it unloaded her cargo. Before yetting delivery of / 
the cotton, the plaintiffs were \ asked to deposit 
Rs. 12,000 to cover the expenses atd loss incurred by 
the ship and this sum was paid. ‘Whe plaintiffs filed 


- 
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a suit to recover the freight and for an account of 
Rs. 12,000 paid by them to defray the costs of 
unloading: 

Held, that the caSe was governed by section 65 
of the Indian Contract Act and the plaintiffs were 
entitled under the circumstances to recover with 
interest the amount paid by them for freight; [p. 540, 
col. 1.3 oe a 

that on the question of accounts the defondants 
were entitled to charge reasonable expenses for 
unloading, etc. [p. 540, cols. 1 & 2,] 

Carriers by seain India are not entitled to the 
benefits of Act IIL of 1865. [p. 588, col. 2.] 


Messrs. Strangman and Desai, for the 
Plaintiffs. 


Messrs. 
Defendants. 


JUDGMENT.—The defendant Steamer 
Company entered into an agreement, on the 
Ist April-1915, with the firm of Chhagandas 
and Company whereby the latter chartered. 
the steamer Hejaz’” for a voyage, Bombay 
to Naples, Genoa and/or Marseilles, any 
two discharging ports at charterer’s option. 
On the 14th April, the “Jeddah” was substi- 
tuted for the “Hejaz.” The plaintiffs procured 
- from Chhagandas and Company freight for 
~ 2,500 bales of cotton on the said steamer 


Campbell and Weldon, for the 


and were given the shipping orders which | 


they presented to the defendants. The 
2 500 bales were put on board the “Jeddah” 
and twenty-five bills of lading relating to 
them were issued by the defendants, who 
were paid Rs. 32,610-6-2 for freight. Ow- 
ing, however, to the import of cotton into 
Genoa being prohibited by orders of 
‘Government, the “Jeddah” did not leave the 
harbour and the voyage had to be aban- 
doned. Negotiations were entered into with 
the various shippers of cotton, which are set 
out inthe correspondence annexed to the 
pleadings, but eventually the Jeddah 
unloaded her cargo in the Alexandra Dock. 
Before getting delivery of their cotton the 
plaintiffs were asked to deposit Rs. 12,000 
to cover the expenses and loss incurred by 
the ship and this sum owas paid. The 
plaintiffs, thereupon, demanded the return of 
the amount paid by them for freight, but 
the defendants claimed that under the 
events which had happened they were 
entitled to retain the money and especially 
relied upon the second slip attached to the 
shipping orders. The plaintiffs, therefore, 
filed this suit to recover the freight and for 
an account of the Rs. 12,000 paid by them 
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to defray the costs of unloading. If the 
Indian Contract Act applies, the contract 
became void under section 56 of the Act 
and the defendants were bound, under 
section 65, to restore to the plaintiffs the 
advantage they had received under the 


contract. : 

“ But it has been contended, first, that 
money paid in advance for freight ig 
irrecoverable at law; secondly, that the 


defendants are common varriers and that 
under the decision of the Privy Council in 
the case of Irrawaddy Flotilla Company v. 
Bugwandas (1) the rights and liabilities of 
common carriers are outside the Indian 
Contract Act and are governed by the princi- 
ples of English Law as modified by the Com. 
mon Carriers Act of 1865. 

- By the policy of the Jaw of England 
freight and wages, strictly so called, do 
not become due until the voyage has been 
performed. But it is competent to the 
parties-to a charter-party to covenant by 
express stipulation in such manner as to 
control the general operations of law: per 
Lord Hilenborough, C. J., in De Silvale v. 
Kendall (2). 

Now the defendants, for their first pro- 
position, relied on the case of Kirchner v. 
Venus (3), where it was held that freight 
paid in advance lost its legal character of 
freight and was money paid to the ship- 
owners for taking the goods on board and 
undertaking to carry them to their desti- 
nation, while freight in law was money paid 
for the carriage of the goods and was 
payable on the arrival of the goods at their 
destination though it might, under the 
terms of the contract, be payable at the 
port of departure. Lut the question in that 
case was whether the shipowner had a lien 
for freight on goods shipped from Liverpool 
“to Sydney when, under the terms of the char- 
ter, the freight was to be paid in Liverpool 
one month after the date of sailing and, asa 
matter of fact, had not been so paid before 
the ship arrived at Sydney, and it was 
decided that as the money so to be paid 
was not freight inlaw, the shipowner had no 
lien on the goods. I doubt whether in 


(1) 18 0. 620 (P. C.); 18 I. A. 121; 6 Sar. P. C.J. 40, 

(2) (1815) 4 M. & 8.87 at p. 42; 16 R. R. 373; 105 
E. R. 749. 

(3) (1859) 12 M. P. C. 861; 5 Jur. (x. s.) 368; 7 W, 
R. 455; 14 E, R. 948; 124 R. R. 95. 
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these days suck a contract for the carriage 
of goods would be likely to be made in India; 
either the freight is paid before the goods 
are shipped in which case the shipper would 
_ insure the freight, or the freight is payable 
on arrival in which case the shipowners 
would insure; though if it is a term of the 
contract thatfreight is payable, ship lost or 


not lost, the shipper would have to insure- 


in any case. 

But freight to be paid in advance is not 
irrecoverable because it loses its legal 
character of freight, but because by the 
Common Law of England the general rule is 
that whena contract becomes impossible of 
performance by the failure of a state of 
things contemplated as the foundation of the 
contract to exist, the partners are excused 


- from further performance and acquire no 


. rights of action so that each must 
- bear any loss or expense already incurred, 
and cannot recover back any payment in 
advance: Oivil Service Co-operative Society v. 
General Steam Navigation Company (4). 
Reading the charter-party, the shipping 
orders and the bills of lading together, I 
think that the money paid by the plaintiffs 
was freight paid in advance under the terms 
of the contract and was not merely money 
payable in Bombay on the completion of the 
voyage, which was paid prematurely at the 
will of the plaintiffs, as was the money 
paid for freight in the case of . Krall v. 
Burnett (5). 1b is admitted that under the 
Common Law of England the plaintiffs would 
not be able to recover because the contract 
became impossible of performance and it is 
argued thatthe Common Law of England 
applies because ihe defendants are common 
carriers. The following definition of a 
common carrier by Parsons was approved 
by Cockburn, ©. J., in the case of Nugent v. 
Smith (6): 
“A common carrier is one who ators to 
carry goods for any person between certain 
termini and on a certain route. He is 
bound to carry forall who tender to him 
goods and the‘price of carriage, and insures 
hene goods against all loss but that arising 


(4) (1903) 2 K. B. 756; 72 L. J. K. B. 933; 89 L. T, 
429, 62 W. R. 181; 9 Asp. M, C. 477; 20 T. L. R. 10. 

(5) 25 W.R, 305. 

(6) (1876) 1 C. P. D. 423; 45 L. J. P. O. 697; 34 L, 
T, 827; 25 W. R. J17, 
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from the act of ‘God or the public enemy, 
and has a lien on the goods for the price of 
the carriage.” 

A common carrier is also entitled, when 
goods are offered to him, to demand and to 
be paid the full price of carriage, and if 
this is not paid he may lawfully refuse to 
carry atall. But the price demanded must 
be a reasonable one. Itis also essential to-, 
the character of acommon carrier that he 
is bound to carry the goods’ of all persons 
applying to him. 

Now the preamble to Act III of 1865 
states: “Whereas it is expedient not only 
to enable common carriers to limit their 
liability for loss of ordamage to property 
delivered to them to be carried but also 
to declare their liability for loss of or 
damage to such property occasioned by the 


negligence or criminal acts of themselyes, :- 


their servants or agents,” and under section 

‘Common carrier’ denotes a person, 
other than the Government, engaged in the 
business of transporting for hire property 
from place to place, by land“ or inland 
navigation, for all persons indiscriminately,” 
thus excluding carriers by sea. Therefore, 
earriers by sea in India are not entitled to 
the benefits of Act IIL of 1865, though if 
may bea question whether the Godan. Law 
of England is not still applicable to them. 

In the case of British India Steam 
Navigation Co. Lid. v, Hajee Mahomed Esack 
and Company (7) the Court seems to have 
assumed it without further consideration, 
but considering the terms of the’ preamble [ 
should feel inclined to doubt it. The law. 
relating to the liability of common carriers 
was first established by our Courts with 
reference to carriers by land. In the case 
of Rich v. Kneeland (5) it was decided that. 
the common wayman or carrier by water 
stood on the same footing as common 
carrier by land. The first case in which 
the liability of the owner of a seagoing ship 
comes in question was Morse v. Slue (9); 
see per Cockburn, C. J. > in the case of Nugent 
y. Smith (6). Now it is interesting to note 
that in that case, it was argued in the 
lower Court, though without success, that 


(T) 3 M. 107. 

(8) (1614) 2 Cro. Jac, 880; Hob. 17; 79 B. R. 282. 

(9) (1872) 1 Vent. 160; 3 Keb. 72at pp. 112, 136, 
T. Ryam, 220; 1 Mod. 86; 84 E. R. 60]; 86 E. R. 120, 
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the liability of the defendant “Company, 
‘which agreed to carry the’ plaintiff’s mare 
by: steamer from London to Aberdeen, could 
not be made to rest on the allegation that 
they were common carriers, because it was 
said that liability was imposed by the custom 
of the realm and such a custom could’ not 
have force beyond the realm. 

It may be that the owners of coasting 
steamers should be considered on the same 
footing as carriers by inland navigation, but 
it would’ þe- ‘difficult for any owners of 
seagoing steamers to come within the 
definition of ‘common carriers’ though of 
course it is not impossible, and as the 


Indian Legislature - designedly excluded com- - 


mon carriers by sea from the benefits of .Act 
Til of 1865, they may have intended to bring 
their . liability under the Common Law of 
bailment. : 

But even supposing the. defendants’ Com- 
pany run general ships as common carriers, 
the next question is whether in this parti- 
cular case wheu they chartered the whole 
ship to Chhagandas d; Co. they can be 
treated as common carriers. The whole ques- 
tion was very fully discussed i in the case of 
Nugent v. Smith (6), above. cited, by Cockburr, 
Ci J., (though it was not necessary for the 
decision of the case) in order to meet the 
opinion expressed by Brett, J., in the lower 
Court that by the Law of England all carriers 
by sea were subject to the liability which by 
that law undoubtedly attached to common 
carriers whether by sea or land:— - 

“All Jurists who treat of this form of bail- 
ment carefully distinguish between the com- 
mon carrier and the private ship...... But if the 
owner of a ship employs it on his account 
generally...he -will not-be deemed a common 
carrier, but a mere private carrier (Story on 
Bailment, s. 501)...But the learned author 
does not say what would be the case where 
a shipowner holds himself ont as ready to 


send his vessel with cargo to any place that 


may be agreed on, on a private bargain, and 
not as a general ship... 

“I cannot help seeing ‘the difficulty which 
stands in the’ way. of the ruling in the case 


_ of Inver Alkali Co. v. Johnson (10), that it 


ig essential to the character of a common 


~ (10) (1874) L. R. 9 Ex. 338; 43 L, J. Ex. 16; 31 L. 
T, 95; 2 Asp. M.C, 882. 
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carrier that he is bound to carry the goods 
of all persons applying to him, while it 
never has been held, and as it seems to 
me could not be held, that a person who 
lets ont vessels or vehicles to individual 
customers on their application was Hable to 
an action for refusing the use of such vessel 
or vehicle if required to furnish it.. 

“The importance of the question is materially 
lessened by the general practice of ascertaining 
and limiting the lability of the shipowner 


by charter-party or bill of lading.” 


Therefore, it is not sufficient to say that 


“because the defendants’ Company own stea- 


mers and carry goods by sea they are 
common carriers. For all [I know they may 
own general ships though there is no evidence 
that they run any ships on a particular 
line between certain termini on which they 
are bound to carry goods for the public 
on receipt of reasonable charges. Even if 


they did that would not make them com- 


mon carriers as regards ships let out on 
charter. . In this case the whole ship had 
been chartered by Chhagandas & Co., who 
brought the persons to whom they sold 
cargo space into contractual relationship 
with the defendants. Therefore the ship was 
not a general ship the owners of which were 
bound to carry goods for any of the public 
who might wish to despatch their goods in 
the ships. : 

The last question is whether, even sup- 
posing the defendants are common carriers, 
the provisions of the contract. applicable to 
all contracts in general are not applicable 
to the contract in this case. In the case 
of Irrawaddy Flotilla Company v. Bug- 
wandas (1) the only question was whether the 
chapter of the Act relating to bailments 
applied. Their Lordships were only dealing 
with the liability of common carriers, and 
the Common Law of England relating to 
common carriers only differs from the 
Common Law of contract in respect of their 
liability as bailees. They held thatas Act 
III of 1865. which codified only a part 
of the Common Law relating to the liability 
of common carriers, was not repealed by 
the Indian Contract Act, it was intended 
to. leave the law in India relating to the 
liability of common carriers as it was, 
that is to say, partly governed by the 


* Common Law and partly by Act III of 
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1865 and not to substitute for that part 
of the Common Law which was not included 
in Act III of 1865 the provisions of the 
Act. 

I do not think that, when their Lordships 
said that there was in India before the 
Indian Contract Act a complete code for 
common carriers, they intended to decide that 
the general provisions of the Common Law 


relating to the formation and performance : 


of contracts should still be applicable to 
contracts entered into by the -publi¢ with 
common carriers. 

The defendants appear to have conceded 
this -before the hearing, as it is nowhere 
suggested in the correspondence before suit 
or in the pleadings that the defendants were 
common carriers. The plaintiffs were asked 
to admit that the ship was under charter to 
Chhagandas & Co. and in paragraph 5 of the 
_ written statement the defendants rely on 
‘section 56 of the Indian Contract Act. The 
defence was really based on the decision 
in the case of Ozvil Service Co-operative 
“Society v. General Steam Navigation Company 
(4), which is applicable to all contracts and: 
not only to contracts with common carriers. 

The special ‘provisions of the Common Law 
of common carriers dealt with their liability 
and nothing else, and formed a special 
chapter of the law of bailment. Therefore, 
in any event, in my opinion, the case is 
- governed by section 65 of the Indian Con- 
tract Act; and the plaintiffs are entitled, under 
the events which have happened, to recover 
“the amount paid by them in advance for 
freight with interest at G per cent. from 
‘the 15th June 1915. 

As regards the account rendered for 
expenses, the defendants have conceded 
that demurrage should only be charged 
for -twenty-five days. and the item for 
demurrage on waggons should be omitted. 


The plaintiffs contest the item for 
insurance, on the ground that they were 
“not ‘informed that the defendants were 
going to insure the goods and if they had 
been, they would have asked the defendants 
not to insure as their goods were ‘covered 
by a general policy. It is interesting to 
contrast the defendants’ anxiety to insure 
the goods with their present contention 
that they were common carriers. However, 
I must accept Mr. Wardlaw Milne’s 


fs 
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evidence that at a ee with thé 
shippers on the 20th May the question of 
instiring the goods’ was discussed, so that 
plaintiffs must have had notice aid could 
have told the defendants if they wished 
them not to insure their goods. 

The charges for labour for removing 
the goods to Tank Bunder must stand, 
as the plaintiffs have not proved thatthe 
defendants . could have obtained cheaper 
rates for thé work to be done considering 
all the circumstances of the case and 
especially the time of year. 


As the defendants have paid into Court 
more than sufficient to meet the balance 
for expenses that can be set off against 
the freight which is re-payable, there will. 
be a decree for plaintiffs for the amount ` 
of the freight paid with interest at 6 per 


cent. from lbth June 1915 till judgment 


with ccsts and interest on judgment at 6 
per cent. 


~ ¥ 
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Suit decreed. 


CALCUTTA HIGH COURT. . 
ORIGINAL Civit Suit No. 358 or 1915. 
; February 14, 1916.. 
Present: — Mr. NA Chaudhuri. 
G. C. SETT AND ANOTHER— PLAINTIFFS 
versus 


MADHORAM HURDEODASS— 


DEFENDANT. ` 

Contract—War, effect of—Parties to - contract for 
sale of.goods on credit to be shipped, rights and obliga- 
tions of-—Contract, breach of —Damages. 

An executory contract ‘concluded before the oup- 
break of the war even with an ulien enemy is 
merely suspended daring the war as regards -the 
right to performance and right of action, and is 
avoided or dissolved only in certain circumstances, 
among them, if its performance necessitates inter. 
ee with the enemy during the war. [p. 544, 
col, 2 

Exposito v, Bowden, (1857) 7 El. & Bl. 763; 27 L. 


J. Q. B. 17; 3 Jur. (N. s.) 1209; 5 W. R. 732;119 E. R. 


143; 110 R. R. 816, followed. 
A promise is excused by a supervening impossibility | 
caused by act of law, but a temporary interruption 
of the voyage owing to seizure of the ship carrying the 
goods contracted to be sold and delivered on shipment 
to the purchaser, followed by a release of the goods 
as being entitled to release, does not avoid | the 
contract of sale. [p. 646, col, 1.] ` 
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Unconditional contracts are, asa general rule, not 
dissolved by their performance becoming impossible 
owing to war. [p. 545, col. 1.] 

The defendants contracted to sell io the plaintiffs 
goods which were to be shipped in June, July and 
August 1914 in equal proportions, terms 45 days’ 
credit from the date of delivery of the goods and 
delivery to be completed by the plaintiffs within three 
days from the date of the landing of the goods. 
On arrival of the June shipment, the plaintiffs took 
delivery and paid the price but owing to seizure of 
the ship carrying the goods, the July shipment 
arrived late, and ‘on its arrival the plaintiffs 


were ready and willing to take delivery buta. 


dispute having arisen between the parties as to 
the payment of certain extra charges due to seizure 
and release of the goods by the Ceylon Government, 
the defendants refused to deliver to the plaintiffs 
documents of title tothe goods to enable them to 
obtain delivery and re-sold the goods to a third 
person: 

Held, that the defendants had failed to perform their 
part of the contract, which subsisted inspite of the 
seizure, and were liable to pay damages to the 

plaintiffs for breach of the contract. [p. 546, col. 1.] 
= Messrs. A. N. Chaudhuri, B. L. Mitter 
and H. C. Mazumdar (Counsel), instructed 
by ` Messrs. Fox § Mandal (Attorneys), for 
the Plaintiffs, 


Messrs: B.C. Mitter, C- C. Ghosh, 9. O. Roy 
and K. P. Khaitan, instructed by Babu 
Debi Prasad Khaitan, Attorney, for the 
Defendant. j 


JUDGMENT.—The plaintiff firm sues to 
recover Rs. 3,563-14-6 as damages for breach 
on the part of the defendant firmof 2 contract, 
dated 2nd February 1914, by which they 
agreed to sell 150 tons basic steel bars to be 
shipped in June, July and August 1914 in 
equal proportions. The plaintiffs allege that 
in pursuance of the said agreement they paid 
for and took delivery of the June shipment, 
and they received invoices in respect of the 
July shipment ofthe said goods on the 2nd 
October 1914, the goods actually arriving in 
Calcutta on or about the 2nd January 1915: 
that thereupon they offered to pay for and 
take delivery of the July shipment, but the 
defendant firm put them off under various 
pretexts. The time for delivery of the said 


goods was extended, according to the plaint- 
iffs, by mutual consent till the 12th February ` 


1915. They allege that they made a tender 
on the 19th January 19]5 which was not 
' accepted. 


The deferdants in their original written 
statement admitted the agreement, but 
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denied that the plaintiff firm paid for and 
took delivery of the June shipment, alleg- 
ing that the defendant firm had to institute 
a suit to recover the price-of the said goods 
in which they obtained a decree on the 26th 
January 1915. They allege that copies, not 
the original, invoices of the July shipment 
were sent to the plaintiffs, and that on 
arrival of the said goods on the 2nd January, 
they called upon the plaintiff firm to take 
delivery in accordance with the terms of 
the contract of the 2nd February 1914, but 
the plaintiffs failed and neglected to take 
delivery in terms of the contract. They 
denied that any time had been extended for 
delivery and submitted that the defendant 
firm had a lien on the goods of July shipment 
for the price of the goods of the two ship 
ments, namely, of June and July, inasmuch 
as the plaintiff firm had committed a breach 
of the contract by not paying the price there- 
of. They denied that the plaintiffs were ready 
and willing,and alleged that the tender was 
not valid or proper. They further alleged 
that without prejudice to their rights they, 
on or about the 27th January 1915, at the 
request of the plaintiff firm, offered to deliver 
the goods of the July shipment on receipt 
of the price, godown rent and charges, but 
the plaintiff firm refused to take delivery of 
the goods on those terms. 

When the case came on to be heard, 
Counsel for the defendants raised various 
issues which were not covered by the original 
written statement. I thereupon directed 
them to put ina further written statement 
which was filed onthe 80th November 1915. 
The points raised in this written statement 
were:— (1) that the goods were shipped 
from Antwerp on or about the 2nd July 
1914 per s.s. “Steinturm”. On the out- 
break of the war the said steamer which 
was on the high seas became liable to 
seizure, and was in fact seized and detained 
by His Majesty’s Government at Colombo 
and was subsequently condemned with all the 
cargo on board by the Colombo Prize Court, 
and that accordingly the contract with the 
plaintiffs became impossible of performance. 

(2) That alternatively should this Court 


“come toa contrary conclusion, the charges 


specified in a bill of the defendants alleged to 
have been sent to the plaintiffs on the 28rd 
February 1915 were proper charges, but in- 
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asmuch as the plaintiffs refused to pay 
same, they could uot get delivery of the 
goods. They further submitted that on the 
outbreak of the war the contract became 
unlawful and the defendant firm was dis- 
charged from all liability thereunder. They 
also denied that the market rate was correctly 
stated in the plaint. 

Having regard to the contention so raised 
by the defendant firm, the plaintiffs asked for 
leave toamend the plaint and submitted in 
the alternative that they were entitled to the 
reliefs claimed in this suit on the footing 
that both the parties treated the said con- 
tract as subsisting on the arrival of the said 
goods in Calcutta, and that the defendant 
firm was estopped by its conduct, as evidenced 
by tbe correspondence between the parties, 
from relying upon any alleged discharge of 
the said contract. 

The defendants have denied that they 
aver treated the contract as subsisting on 
the arrival of the said goods, 

The contract in this suit is contained in 
a letter dated 2nd February 1914. It is 
for 150 tons basic steel bars with “usual ten 
per cent. second class extras at £5-7-6 per 
ton 6. f. 7., that is, free Hooghly shipment 
in three monthly lots commencing June 1914. 
Delivery to be completed within threedays from 
the date of the landing of the goods. Terms 
45 days’ credit from the date of delivery of 
the goods, failing which due date will 
be calculated from the due date of the de- 
livery, thatis, three days from the landing of 
the said goods.” The sale purported to be 
made on basis of “the existing terms and con- 
ditions in the contract for this class of goods 
as are current in the market” 


The undisputed facts of the case are as 
follows:— 

That the plaintiffs failed to pay the prise 
of the June shipment and a suit had to be 
instituted against them which was decreed on 
the 26th January 1915: that copies of three 
invoices were sent to the plaintiffs by the 
defendant firm of the goods per ss. ‘Stein- 
turm”. In or about the end 
1914 the defendant firm asked the plaintiffs 
to keep themselves in readiness to pay for the 
goods in cash against shipping documents 
on arrival of the steamer: see their letter 
dated 24/30 September 19 5. Apparently 
there was a mistake in the invoices as regards 
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the weight, and the plaintiffs called upon the 
defendants to correct it, but the defendants 
stated that they were not liable to make any 
corrections. On the 2nd January 1914, the 
defendant firm intimated to the plaintiffs that 
the vessel had arrived in port and requested 
them to take delivery of the goods by paying 
for them as early as possible. The cause of 
late arrival was the seizure of the steamer 
at Colombo. 


By an order dated 25th August 1914, on 
the application of the Crown, the steamer 
was handed over by the Colombo Prize Vourt 
to the custody of the principal Collector 
of Customs, and the following undertaking 
and decree was entered on record, namely, 
“The  Solicitor-General on behalf of the 
Crown undertakes ‘that the Crown will 
restore the ship to its present place, when- 
ever if is called upon to do so by this Court, 
if the Government of Ceylon on behalf of 
the Crown are allowed to take charge of 
the ship, and moves that the Crown be 
allowed to take charge of the ship on these 
terms. It is ordered and decreed that the 
application he allowed and that the Marshal 
be directed to let the Government of Ceylon 
have possession of the ship, after the cargo, 
goodswares and merchandize ‘have been 
warehoused. It is further directed that 
the Marshall shall require from any person 
taking over the ship on behalf of the Go- 
vernment an authority to do so, signed by 
His Excellency the Governor or by the Colo- 
nial Secretary.’ The President of the 
Prize Court appears to have made an order on 
19th November 1914 that inasmuch as 
the steamer contained general cargo sent 
to Madras, Calcutta and Chittagong it was 
for the interest sf all persons concerned 
that the cargo entitled to release, which was 
consigned to Calcutta, should be delivered 
at Caleutta. If was further ordered that 
“In the event of the Crown in the exercise 
of its power conveying the said cargo to 
Calentta, the Crown was anthorised to re- 
cover against all cargo released and deli- 
vered certain expenses, namely, 

‘In respect of freight Rs. 15, 50 per ton 
weight or measure. 

“In respect of agency charges, such reason- 
able expenses as may be incurred.” 

And that the steamer was not to depart 
from Colombo until after the expiration- of 
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_ 3 weeks from .the date of that order. On 
the 2nd September 1914 the Prize Court on 
hearing the Attorney-General 
following order: “that the 

. authorised for the purpose of warehousing 
- the cargo to put, the cargo in the hands 
of the Crown, the Attorney-General under- 
taking on behalf of the Crown that in the 
event of the cargo or any part of it being 
removed out of the jurisdiction of this Court, 
ib was to be brought back within the juris- 
diction upon the order of the Court.” What 
happened -was that Messrs. Graham & Co., 
merchants of Calcutta were employed as 
agents on behalf of the Crown to give deli- 
very of the goods consigned to Calcutta to 
the consignees. Graham & Co., thereupon, 
communicated with the defendant firm in res- 
pect of the July shipment of the goods 
which had come out- in that steamer, and 
these goods arrived, as stated above, on the 
2nd January. The defendant firm had to 
pay certain charges for freight and commis- 
sion to Messrs. 
goods. The defendants allege that by the 
said letter dated 23rd February 1915, they 
gave particulars of the cost-‘and charges in- 
eurred by them in respect of the consignment 
including therein the charges occasioned by 
the seizure and release, that prior to that 
date and -after the arrival of the goods in 
Calcutta some correspondence ensued. The 
` defendant firm wrote to the plaintiffs on the 
4th January 1915 that unless the plaintiff 
firm immediately sent the price of ‘the goods 
of. the June shipment which had already 
béen delivered to them as also the price of 
tha goods per ss. ‘“Steinturm”, they would 
be compeiled to re sell the goods on the plaint- 
iffs’ account. The plaintiffs wrote on the 
same date that they were prepared to pay 
for and take delivery of all the goods with 
the exception of 22 pieces of basic steel bars, 
the weight cf which had been incorrectly 
stated in the invoice. They said that if they 
(defendants) failed to make over the bill 
of lading for the goods they’ would not be 
liable for any wharf rent, if incurred. On 
the Sth January the plaintiffs said that 
they were prepared to pay the full price of the 
three lots which had come per ss. Stein- 
turm” on the defendant firm handing over to 
them the bills -of -lading:- and other docu- 
ments, They offered to pay the necessary 
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charges for obtaining delivery of the goods 
from the jetties, and asked for information 
as to the exact amount payable by them. 
There was no reply to this letter. On the 
19th January they offered Rs. 4,370 as being 
the price of the goods including the usual 
charges. On the 27th January Charu 
Chandra Bose, Attorney for the defendants, 
wrote to the plaintiff’s Attorneys the follow- 
ing:— As arranged my clients are now ready 
to deliver the goods demanded by yon on 
receipt of the price, godown rent and charges.” 
It will be noticed, this letter was written the 
day after the decree above referred to. It was 
a consent decree, and the defendants say that 
the terms arranged between the parties were 
that the goods of the July shipment would be 
taken delivery of by the plaintiffs after pay- 
ment of all dues, that Nepal Chand on behalf 
of the plaintiffs “agreed to pay all cost in 
respect of the July shipment, freight, etc., 
that is to say, the extra freight and other 
charges incurred in respèct of the consign- 
ment.” This arrangement is entirely denied 
by the plaintiffs. No reply was sent by 
tLe plaintiffs to that letter until the 4th 
February 1915, when they said that nothing 
had been arranged as suggested by the de- 
fendants. They said that the defendants were 
not entitled to godown rent, and refused to 
pay same. They complained that the defend- 
ants had not specified what charges they 
were claiming, and expressed their readiness. 
and willingness to pay the price of the goods 
and the duty, landing and proper charges in 
respect thereof as was usual in the case of 
deliveries ex-jetty. On the 4th February 
the defendants’ Attorney said that if the 


- goods were not taken delivery of within three 


days, the defendants would re-sell on tho 
account. Apparently these two 
letters crossed each other. On the 9th Feb- 
ruary the defendant firm said that the price 
and charges to be paid were mentioned in 
their bills sent to the plaintiffs. Over and 
above that, the plaintiffs would have to pay 
godown rent and cartage for the removal of 
the goods, and unless the plaintiffs took 


‘delivery of the goods within three days, the 


defendants would re-sell the goods on the 
plaintiffs’ account and risk. On the 12th 
February the plaintiffs denied that any bills 
had been submitted to them for payment and 
refused to pay godown rent and other 


“ 
E 


-~ 


|” incidental charges. 
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Nothing further was 
done by the plaintiffs until the 8th March, 
when their Attorneys wrote a letter to the 
defendants’ Attorney asking for a statement 
of the charges the defendants claimed in 
respect of the said goods, and „if they found 
the same reasonable and proper, they would 
ask the plaintiffs to take delivery. On the 
10th March they were informed that the 
defendants had sold the goods toa third 
person. 

It is quite clear from the correspondence 
that the defendants treated the contract as 
subsisting. They had called upon the plaint- 
iffs to take delivery according to the terms 
of the contract and they threatened to 
re-sell the goods on the plaintiffs’ account. 

In the first written statement also nothing 
was said about the contract having been put 
an ‘end to by seizure of the steamer at 
Colombo. The case now is that by the 
seizure of the steamer at Colombo the con- 
traci was put an end to and the voyage 
terminated there, and the correspondence 
after the arrival of the goods must be treated 
as merely an offer on the part of the defend- 
ant firm to deliver on certain terms, but 
inasmuch as the plaintiffs did not agree 
to take delivery on those terms, the plaint- 
iffs were not entitled to recover anything in 
this suit. To determine the points so 
raised, ib is necessary to consider the follow- 
ing points:—~ 

None of the contracting parties in this 
case is an alien enemy, they may be taken to 
have Been British subjects. The contract 
was concluded before the declaration of war. 
The goods were partly of Belgian manufacture 
and partly German. They were purchased 
from a friendly trading company (the Belge- 
Asiatic Trading Company) who shipped the 
goods at a friendly port (Antwerp) before the 
declaration.of war, namely, on the 2nd July 
1914. The goods such as were of German 
origin had become the property of a friendly 
firm at the time of shipment. The 
steamer was German. It was ‘seized at 
Colombo by His Majesty’s Government. On 
` the 25th August 1914 the Ceylon Admiralty 
Court directed the Marshal to let the Govern- 
ment of Ceylon have possession of the ship 
“after the cargo, wares and merchandise 
‘chad been warehoused.” This was a seizure 
of the ship, apparently not of the goods. 
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On the application of the Crown, the 


‘Ceylon Court by its order dated the 2nd Sep- 


tember 1914 authorised the Marshal to 
make arrangements for warehousing the 
cargo on board that steamer at Calcutta. ` 
Then by its order dated 19th November 
1914 it authorised delivery at Calcutta “of 
the cargo entitled to release’ and which 
was consigned to Calcutta.. Messrs. Graham 
& Co. acted as agents of the Ceylon Govern- 
ment and gave delivery of the goods to the. 
consignees. The goods arrived on or about 
the 2nd January 1915 and were actually 
delivered to the defendant firm about the 11th 
of January 1915. ; 


This isan executory contract which was 
concluded before the outbreak of war. Such 
contracts even with an alien enemy are merely 
suspended during the war as regards the 
right to performance and right of action, 
and are avoided or dissolved only in certain. 
circumstances, among them, if its perfor- 
mance necessitates intercourse with the 


_enemy during the war | Esposito v. Bowden 


(1).] Itis argued in this case that inas- 
much as the goods were on board a German 
steamer, the performance of the contract 
necessitated intercourse with the enemy, 
which was prohibited by the Enemy Proclama- - 
tion No. 2 of the Crown dated 9th Septem- 
ber 1914, elause (5), sub-clause (7), which runs 
thus: — mor directly or indirectly to supply 
to or for theuse or benefit of, or obtain from, 
an enemy country or an enemy any goods, 
wares or merchandise, nordirectly or indirectly 
tosupply to orfor the use or benefit of, or obtain 


from, any personauy goods, wares or merchan- 
_ dise for or by way of transmission. to or from - 


an enemy country or anenemy, nor directly 
or indirectly to trade in or carry any 
goods, wares or merchandise destined for or 
coming from an enemy country or an enemy”. 
This clause was considered by this Court 
in the case of Indra Ohand v. Emperor (2). 
This clause divides itself into three parts. _ 
Mr. Justice Greaves summarised the clause 

as follows: Clause 5 (7) divides itself into 
three parts and forbids (1) the supply of 
goods, etc., to or for the use of the enemy _ 


(1) (1857) 7 El. & Bl. 763; 27 L. J. Q. B 1% 8 
Jur. ix. s.) 1209; 5 W. R. 782; 119 E. R. 143; 110 R. 
R. 816. 

(2) 33 Ind. Cas, 289; 19 ©. W. N. 1239; 42 C. 1024, ` 
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ar the obtaining of goods, etc., from the 
enemy, (2) the supply of goods by way of 
transmission to or from the enemy; (3) trading 
in or carrying of goods destined for or 
coming from the enemy and the direct or 
indirect. carrying out of any of the acts 
above mentioned is prohibited by the sub- 
clause,- l l 


‘These goods were not coming from or 


-. going to any alien country. They were being 


carried in an alien ship and that ship was 
“ seized at Colombo. After seizure the goods 
were recognised’ as being entitled to release 
and were released. ‘This was, I believe, due 
to the decision of this Court in In re Cargo ex 
‘ssi Rappenfels (3). Section 56 of the 
Contract Act -deals first with an agreement 
impossible in itself, which this is not, and 


next with contracts which become impossible - 


or unlawful after they are made. The 
contract was to deliver at Calcutta. Such 
` delivery in Calcutta of goods recognised as 
. being entitled to release was’ not unlawful 
and certainly not impossible. It is clear 
law that a temporary embergo, such as 
seems to have been the case here, does not 
invalidate a contract. No doubt a promise 
is excused by a supervening impcssibility 
caused by act of law [Atkinson v. Ritchie 
(4)], but a temporary interruption of the’ 
voyage followed by a release of the goods 
as being entitled to release does not, in my 
view, avoid the contract. No authority has 
been cited to me to the contrary. The 
goods were in the custody of the Crown at 
the time of the above proclamation. The 
voyage was interrupted but was continued 
by the Crown and the goods were delivered 
by the agents of the Crown at Calentta to 
the consignees, and I do not think it is 
right to hold that the contract was at an 


end at the time the ship was seized. This” 


again is an unconditional contract and as 
a general rule such contracts are not 
dissolved by their performance becoming 
impossible owing io war. Here in fact the 
performance was possible and the plaintiffs 
were invited by the defendant firm to take 
delivery on the arrival of the vessel at 
Calcutta, see the defendants’ letter dated the 


(3) 30 Ind. Cas. 174; 42 ©. 384. 
ae 10 East 530 at p. 534; 10 R, R, 372; 103 E. R. 
611. h RD. a - 
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Ind January 1915. The defendants in their 
letter of the 4th January threatened to 
re-sell the goods on the plaintiffs’ account if 
they did not pay for them. The plaintiffs 
tendered the price of these goods including 
the usual charges on the 19th January 
1915, which the defendants did rot accept. 
Then comes the alleged agreement on or 
about the 26th January 1915 at the 
time of the consent decree. The defendants’ 
gomaskta Ramdas Goenka is the only witness 
who spoke about it. He gave a confused 
account as to how and where the agreement 
was arrived at. The Court minutes of the 
26th January relating to the consent decree 
do not show that the terms had been arrived 
at beforehand. There appears to have been 


, a discussion with regard to the terms at that 


time. Goenka is not corroborated by any 
one. The letter of the defendants dated the 
97th January suggesting an arrangement 
loses much of its value, having regard to the 
denial, although tardy, of the plaintifis on 
the 4th February, I cannot, therefore, hold 
that the agreement has been established. 
Apart from the letter dated 23rd February 


1915, Exhibit 10,thereis nothing in the corre- 


spondence to show thatthe items of thecharges 
claimed by the defendants due to the seizure 
and release were ever specified. Defendants’ 
letter of the 9th February mentions a bill 
having been sent. The plaintiffs deny that 
they ever received such a bill. The evidence 
of the delivery of that bill is not satisfactory, 
but in all likelihood it was sent. It appears 
that the defendants sent similar letters to 
other buyers, some of whom, it was-stated, 
paid under pratest. The plaintiffs submit 
that they were entitled to get the bills of 
lading on payment of the amount of the 
draft according to the invoice, and if they 
could not get delivery of the goods without 


‘paying the extra freight and charges to 


Messrs. Graham & Co., they would have 
paid the amount to them. It seems to me 
that neither party was quite clear in their 
minds as to who was lable for the extra 
freight and-charges in respect of these goods 
on account of the seizure and release, and 
in consequence the correspondence is not at 
all clear about the matter. Both parties 
apparently were fencing over that question. 
Panna Lal Seal, one of the plaintiffs, stated 
in the witness-box that he was not prepared 


‘to pay. unconditionally the cost incurred 
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between Colombo and Caleutta, that he was 
prepared to pay er 
if he realised them from the Insurance Com- 
pany—the Company with whom the goods 
were insured. 
- loss: would be his.” He said: “I want the 
right to recover from the Insurance Com- 
pany. If J cannot get it from that Company, 
then I shall sue the defendants. I shall pay 
the charges, if Tam entitled in law to re- 
cover the charges. I shall recover it from 
the party from whom Iam so entitled... If 
it is properly payable by me Iam prepared 
to pay. J donot know whether it is properly 
payable by me, as no demand has been made 
from me, sol have made no offer up to now. 
If demand was.made I would have consulted 
my lawyers.” That evidence makes it quite 
clear to me that the plaintiffs had not made 
up their minds as to whether they were to 
pay these charges or not, but it seems to me 
that the defendants were not justified in 
keeping back the bills of lading when they 
were offered the amount covered by the 
invoices and usual charges of landing by the 
plaintiffs. What seems to have actuated the 
defendants was, firstly, that the plaintiffs had 
failed to pay for the June consignment, and 
nextly; the market baving risen owing to the 
war, they were not quite sure as to 
whether they were justified in asking for the 
extra charges. - 

Having regard to the fact that the con- 
tract was c.7z.f., I think that the plaintiffs 
“wera entitled to receive the documents of title 
to enable them to obtain delivery of the 
goods... If they were not prepared to pay the 
amount claimed by Graham & Co. for the 
extra charges, they would not have got the 
- goods, but Ido not think the defendants were 
justified in refusing to give delivery of the 
documents. They need not have taken 
delivery of the goods but may have left the 
plaintiffs to take their own course with 
Messrs. Graham & Co. There was no duty 
- cast upon them to take delivery of the goods. 
They need only have done so on failure of 
the plaintiffs. Taking everything into con- 
sideration, I hold that the plaintiffs were 
ready and willing to take delivery and the 
defendants have failed, to perform their part 
of: the agreement which subsisted inspite 
of the seizure at Colombo. The only ques- 
tion, therefore, left remaining is the market 
rate. The plaintiffs’ eyidence’ is mainly 
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that of retail dealers and it is well-known 
that retail prices are higher than whole- 
sale rates. The defendants by their letter. 
of the 9th February gave three days’ further 
time, and, therefore, the time may be taken 
as having been extended up tothe 12th 
February and the plaintiffs have given 
evidence of the market rate about that date. . 
The defendants, on the other hand, have only 
proved a sale on the 3lst January at Rs. 5-10 
per cwt. of.some fat iron. ‘They have 
given no other evidence. Plaintiffs’ Counsel 
submits that their evidence shows that an 
average rate of Rs. 8-8 per cwt. has been 
made out. The price, therefore, of the goods 
would be about Rs. 9,025-6. As against: 
that, the contract price including jetty 
Rs. 58-18-9 and customs Rs. 58-2 was 
Rs. 4,408-4. Deducting therefrom the discount 
for 45 days, Rs. 42, brings the figure down 
to Rs. 4,866-4-3. The balance thus shown 
is Rs, 4,659-2 but they are claiming 
Rs. 3,963-14-6 in this suit. Having regard to 
the fact that the market rate as proved is 
somewhat unsatisfactory and as the defend- 
ants actually paid the extra freight and ` 
charges, I think it would be fair to allow 
the plaintiffs a decree for’ Rs, 2,500 only 
with costs on scale No. 2 including reserve 
costs, 


Suit decreed, 
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Limitation Act (IX of 1£08), s. 5—Appeal to Wrong 
Court through bona fide mistuke— Appellant, whew 
allowed to put mistake right—Intervening period, 
whether allowed— Judicial diseretion—-Appellate Court, 
when can interfere. 

Where there has been on the part of the appel- 
lant a bona fide mistake of jurisdiction in filing an 
appeal within the period prescribed in a wrong 
Court, the appellant, who might otherwise suffer 
loss of rights and injustice, ought to be allowed to 
put the “mistake right and ‘to appeal within a- 
reasonable time to the right Court, though the appeal 
is time-barred, unless there is some conduct disen: - 
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titling him to doso. 
the just thing to do would. be to allow him from 
the date when his mistake is discovered the period 
he would otherwise have had from the original 
decree. [p. 547, col, 2.] 

Where, therefore, a decree was made by the Assis- 
tant Collector dismissing plaintiff's suit on the 16th 
June, 1913 and the plaintiff, thinking that his right of 
appeal lay to the Commissioner and that the period 
of limitation was 72 days, appealed on the 63rd 
day, but the Commissioner ordered the memorandum 


of appeal to be returned on the 3rd November, 18 > 


days whereafter the plaintiff appealed to the 
Additional Judge and supported his appeal by an 
affidavit with regard to the mistake: 

Held, that inasmuch as there was nothing in 
his conduct disentitlng him to appeal within a 
, reasonable time his period of limitation should be 
deemed to begin from the 3rd November when the 

mistake was first discovered. [p. 547, col. 2.] 

- Where a Court originally vested with discretion 
has exercised it judicially the Appellate Court as 
a general rule will not interfere. But where 
the Appellate Court sees that the Court to 
whom the application was made has exercised its 
discretion upon a ground which is not material, 
then no real judicial discretion has been exercised 
and the Appellate Court can deal with the order 
with a free hand. [p. 547, ool. 2.) 


Second appeal from a decree of the Second 
Additional Judge of Aligarh. i 


Messrs. Sital Prasad Ghosh and Iqbal Ahmed, 
for the Appellant. 

Mr. Rama Kant Malaviya, for the: Respond- 
ents. 


JUDGMENT.—This appeal, which. is 
brought from a decree -of the Second Ad- 
ditional Judge of Aligarh holding that the 
appeal to him was time-barred, must be 
allowed. I propose to state the consideration 
which, I think, ought to apply to an appeal 
which is time-barred wher an application 
is made to admit the appeal in spite of the 
bar. In.this case a decree was made by 

_ an Assistant Collector dismissing the plaintiff’ 


suit on the 16th of June 1913. The plaintiff, ` 


who appears to have thought or to have 
been advised that his right of appeal lay 
to the Commissioner, had seventy-two days 
for appealing to the Commissioner. He 
appealed on the sixty-third day. The Com- 
missioner held that' the appeal was to 
the wrong Court and ordered the memorandum 
of appeal to be returned. Such order was 
made on the 3rd of November. After a 
«delay of eighteen days, only nine of which 
are attributed to the appellant in the judg- 
ment of the learned Judge, the appellant 
appealed to the Judge, namely, on the 21st 
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In the absence of such conduct . 
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of November. Tho appellant filed an affidavit 
stating that his original appeal to the 
Commissioner was brought by mistake. It is 
not suggested that it was not a bone fide mis- 
take, In my opinion where there has beena 
bone fide mistake of that -kind, namely, a 
mistake of jurisdiction, the appellant, who 
might otherwise suffer loss of rights and 
injustice, ought to be allowed to put the 
mistake right and to appeal within a 
reasonable time, unless there is some conduct 
disentitling him to doso. In the absence 


` of some condact disentitling him to appeal 


I think the just thing to do in this case 
is to allow him from the date when his 
mistake is discovered, namely, the 3rd 
November the period he would otherwise’ 
have had from the original decree. -The 
learned Additional Judge who had this 
matter before him, had a discretion vested in 
him to decide whether the appeal should 
be admitted or not. An authority has 
been cited to me, the principle of which 
I. recognise and endorse, that where the 
Court originally vested with such discretion 
has exercised it judicially, the Appellate 
Court as a general rule will not interfere. 
But where the Appellate Court sees that 
‘the Court to whom the application was 


“made has exercised its discretion upon a 


ground which is not material, then no real 
judicial discretion has been exercised, and 
the Appellate Court zan deal with the order 
with afree hand. In this case the learned 
Additional Jndge refused to admit the 
appeal because of an interval which had 
elapsed between the 12th of November 
and 2lst of November. To my mind that 
is an immaterial ground. The appellant 
would have beenin precisely the same position 
whether-he filed the appeal to the Judge on 
the 12th of November or the 21st of Novem- 
ber. In either case he would have been out of 
time and the delay attributed to him appears 
to me immaterial. That being the case, I 
find myself free to deal with this application 
as though if had been made to me originally, 
In such an application where, as has been 
properly urged before me by-the respondents’ 
Counsel, the respondent has an order which 
he has a right to insist upon and the 
appellant is in mercy and is asking for a 
privilege, it is material and I think essential 
that the Court dealing with the application 
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should satisfy itself that there is some 
substance in the appeal. In my view it 
is not a sound exercise of a judicial 
discretion to extend time in favour 
of a person who appears tohaye no sub- 
stantial point to argue. It is said that the 
questions arising in this appeal are only 
questions of fact. The claim, however, has 
been held to be time-barred in the first 
Court where no such plea was raised by 
the defendants. Another ground for 
defeating the plaintiif’s claim is said to be 


a consent obtained by the defendants, 
which, the plaintiff says, was given by 
some one whose consent is not binding 


upon him also. Under these circumstances 
there seems to be something to argue before 
the Judge. I think tke appellant ought 
to have an opportunity of being fully 
heard, and I, therefore, allow this appeal 
and remand the case tothe lower Appellate 


Court “to hear the case on the merits. Costs 
of this appeal will abide the event. 
Appeal allowed. 





CALCUTTA HIGH COURT. 
Appeats FROM ORDERS Nos. 3 AND 6 or 1915. 
August 23, 1915. 
Present:—-Mr. Justice Holmwood and 
Mr. Justice Newbould. 
NRIPENDRA NATH SAHU AND OTHERS 

—CrEDITORS— APPELLANTS 
versus 
ASHUTOSE GHOSH, RECEIVER TO THE 
Estate orf NILRATAN MANDAL— 


RESPONDENT. 

Provincial Insolvency Act (IIT of 1907), s 87— 
Transfer—Fraudulent preference of creditor—Pressure, 
threat of civil suit if. 

Where at the time of execution of a mortgage 
in favour ofa creditor impugned by the Receiver 
in insolvency under section 37 of Act IIE of 1907, 
the assets of the debtor covered more than his 
liabilities and it was found that his intention was 
to secure debts payable on demand by the security 
of a mortgage which would relieve the pressure on 
his ready cash and so put him ina better position 
to pay his debts, as they became due, with his own 
money, and thai there was no idea of applying for 
insolvency at that time: 

Held, that the mortgage did not come within the 
ety of section 87 of Act III of 1907. [p. 560, 
col, 2. 

The question whether a transfer comes within 
section 37 of the Act depends upon the state of 
mind of the person who made it. Such a person 

should not be taken to have intended the natural 
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consequences of his act, One must find out what 
he really did intend. Suspicion is not enough in 
these cases. [p. 550, col. 2; p. 551, col. 1.] 

A transfer in favour of a creditor made by an 
insolvent debtor as the result of real pressure 
brought to bear upon him by the creditor, or in 
performance of a previous enforceable agreement 
does yt come within section 37 of the Act. [p. 550, 
col, 2 

Threats of civil suits may constitute real pressure; 
it is not essential that the threats must be of 
criminal proceedings. [p. 550, col. 2.] 

An oral agreement to mortgage in favour of a 
creditor sufficient property to cover the debt is 
sufficiently specific to constitute an enforceable 
agreement. [p. 550, col. 2.] 

Appeals against an order of the, Additional 
District Judge, 24-Parganas, dated the 
Sth December 1914. 

Mr. Caspersz and Babus Jnanendra Nath 
Sarkar and Bhupendra Nath Bose, for the 
Appellant in Appeal No. 3. 

Sir Rash Behari Ghosh and Babu Panchanan 
Ghosh, for the Appellant in Appeal No. 
6. 
Babus Umakali Mukerjee, Bepin Behary 
Ghosh and Khettra Gopal Banerjee, for the 
Respondent. 


JUDGMENT.—These two appeals arise 
from an order made on remand by the 
learned Additional District Judge of the 
24-Parganas in an insolvency matter. It 
appears that Babu- Ashutose Ghosh, the 
Receiver in bankruptcy to the estate of 
Nilratan Mondal and others, sought to set 
aside ihree mortgage-deeds on the ground 
that they were void against him under 
section 37 of the Provincial Insolvency 
Act. The insolvency proceedings were 
started by one Kissen Chand Kesori Chand, 
a creditor of WNilratan Mondal, for 
Rs. 2,500 at the instigation, it is said, of Mr. 


Palit, a secured creditor, for Rs. 45,000 . 


odd who had advanced Rs. 5,000 to 
Gopinath Mondal, the appellant in Appeal 
No. 6, to give to Nilratan his brother- 
in-law on a note of hand dated the Ilst 
March 191]. It further appears that 
Gopinath had advanced Rs. 1,200 on a 
note of hand dated the 17th June 1911 
and Rs. 2,000 on a note of hand dated 
the Ist December 1911, both of which 
sums he had borrowed from Dr. Satya 
Oharn Mukerjee, the next heaviest secured’ 
creditor of Nilratan. 

In Appeal No. 3 the appellant Nripendra 
Nath Sahu, a distant connection of the 


kanal 
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insclvent, had advanced four sums on 
bhand-notes in July 191], namely, Rs.-2,500 
on the llth July, Rs. 2,500 on the 20th 
July, Rs. 2,000 on the 
Rs. 2,000 on the 26th July, making a total of 
Rs. 9,000. A stamp paper was purchased 
on July 26th, the date of the last transac- 
tion, for Rs. 45 for the purpose, it is 
alleged, of engrossing a mortgage security 
for this Rs. 9,000. Interest was to run 
on the hand-notes at the rate of 12 per 
cent. per annum. On the 4th December 
1911 a mortgage-deed for this Rs. 9,000 
was executed by Nilratan and his four 
brothers, one of them a minor under his 
guardianship, in favour of Nripendra Nath 
Sahu. This was a second mortgage of 
the property already mortgaged to.Nripendra’s 
father Upendra Nath Sahu, who had had 
continuous transactions with Nilratan’s firm 
for years, 

On the 27th December Nilratan execut- 
ed a mortgage-deed for Rs. 6,000 in favour 
of Gopinath. It is stated in the evidence 
to have been on account of the hand-note 
for Rs. 5,000 above referred to after 
making up. accounts. It is further stated 
that Rs. 3,000 was paid in cash to 
Gopinath in the beginning of February and 
that the balance Rs. 10,000 formed the 
subject of another mortgage: on the 14th 
February 1912. The mortgage for 
Rs. 6,000 was the third mortgage of the land 


already mortgaged to Nripendra and 
Upendra. The mortgage for Rs. 10,000 
was the second mortgage of the lands 


already mortgaged 
Rs. 45,000 odd. 


Now, the only question that arises in 
this litigation was, whether these three 
mortgage-bonds fell within the mischief 
of section 87 of the Provincial Insolvency 
Act. At the first hearing the 
Additional Judge held that they did. On 
appeal Mr. Justice Mookerjee and Mr. 
Justice Beachcroft remanded the case, 
setting out clearly the law on the subject 
for the Judge’s guidance and formulating 
four conditions as essential to bring a 
transfer of the’ insolvent’s property within 
the section, As to two of these, namely, 
the 2nd and the 4th tbat the trarsaction 
must be in favour of some creditor and 
that the debtor must be adjudged an 


to Mr. Palit for 


21st July and’ 


learned. 
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insolvent on an insolvency petition presented 
withim three months after the date of the 
transaction sought to be impeached, there 
was never any doubt. The two points 
the learned Judge had to consider in the 
light of the judgment of this Conrt in 
remand were, whether the debtor at the 
date of the transaction was unable to 
pay from his own money his debts as 
they fell due, and secondly, whether the 
debtor had acted with a view to give 
any creditcr a preference over his other 
creditors so as to render the transaction 
fraudulent and void as against the 
Receiver. Now, the Receiver in his oral 
evidence says that he found the liabilities 
to be Rs. 1,92,576 from an inspection of 
the books on the 4th December 1912, 
while he gives an account of the assets 
which is not very intelligible without a 
reference to the accounts themselves. From 
these we find that the landed property was 
sold for Rs. 1,30,950, besides Rs. 10,257 
which had to be paid in by the minor brother 
on partition as balance of his excess share. 
This makes Rs. 1,14,207. The stock in trade 
was Rs. 138,499-5-0, the cash balance 
Rs. 767-14-0 and book debts Rs. 37,056-10-6. 
This makesa total of Rs. 1,92,530-9 8 or 
within Rs. 46 of the liability as alleged by 
the Receiver. But the appellants have given 
us a total liability of Rs. 1,80,000 by 
detailed figures from the books. And the 
Receiver on whomthe onus lay has not 
taken the trouble to show what debts had 
actually fallen due on the 4th December and 
the order in which they fell due. The words 
“as they become due” in the section seem 
to have been ignored both by the Receiver 
and by the lower Court. Itis true he says 
they only borrowed Rs. 15,000 on hundts 
after the 18th of Aghran that fell due after 
the last mortgage on the 14th February 1912. 
But the accounts show a large outstanding 
of hundis of much earlier date and there 
is nothing to show when they fell due. 

Be thatas if may, althoughitis clear 
that the insolvent had not money in his 
hands sufficient to meet the lidbility on the 
4th December 1911, having only Rs. 767-14-0 
in eash, and on the anthority of In re 
Washington Diamond Mining Co. (1) the fact 


(1) (1898) 3 Ch, 95 at p. 101; 62 L, J, Ch, 895; 69 
L. T. 27; 41 W. R. 68]; 2 R. 528, 
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that the debtor has money locked up which 
may be available ata later pericd for the 
payment of debts cannot be considered for the 
purpose of excluding the debtor from falling 
within the category of bankrupt, “yet,” says 
Vaughan Williams, J., when you come to 
deal with the question whether the payment 
was made with the view of giving the 
creditors a preference, it is quite obvious 
that one cannot for that purpose leave out 
of consideration the fact, if it was a fact, 
that the directors might well anticipate 
that they would be able to get in moneys 
of the Company in sufficient time to render 
it extremely improbable that they would 
be driven to a liquidation of the Company’s 
affairs by a winding-up; because it is much 
less likely that the directors would seek to 
give a preference to creditors in such a 
case than it would bein a case where the 
condition of the Company was such that it 
must have been plain to the directors 
themselves thata stoppage of payment or 
‘winding-up was inevitable.” It has been 
pointed out to us that the decision of 
‘Vaughan Williams, J., which was in that 
case that there was no fraudulent prefer- 
ence, was upset in the Court of Appeal on 
‘the ground that a Company stands ina 
different position to an individual, who has 
since become bankrupt, by reason of the 
Companies Act, 1862, and it was found as 
a fact thatthe directors were guilty ofa 
misfeasance, but the dictum of Vaughan 
Williams, J., as regards the propriety of 
taking into consideration the unliquidated 
assets of the debtor on the question ` of in- 
tention was not questioned. We may, there- 
fore, find that the condition (1) was not 
fulfilled and need not be further adverted 
to, but that condition (3), the second ques- 
tion before the learned Judge and before us 
in appeal, depends on considerations which 
do not seem to have been adequately weighed 
by the learned Judge. As was pointed 
out by Lord Halsbury in Sharp v. Jackson 
(2) the first thing to be considered is the 
question of fact, “what were the reasons why 
the deeds were executed?” Lord Esher says: 
The question whether there has been a 
fraudulent preference depends not upon the 
mere-fact that there had been a preference 


(2) (1899) A. C. 419 at p. 422; 68 L. J. Q. B. 566; 
80 L. T. 841; 15 T. L. B, 418; 6 Manson 264, 
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but also on the state of mind of the person 
who made it. It must be shown not only 
that he has preferred a creditor but that 
he has frandulently done -so. It depends 
upon what was in his mind....It has been 
argued that the debtor must be taken to 
have intended the natural consequences of 
his act. I do not think that is true 
for this purpose. I think one must find ont 
what he really did intend. The recitals in 
the deed seem to me to show what was really 
his object.” Now applying this to the case 
before us we have the fact that the assets 
covered, or possibly more than covered, the 
liabilities, that the intention was to secure 
debts payable on demand by the security of 
a mortgage which would relieve the pres- 
sure onthe debtor’s ready cash and so put 
him ina better position to pay his debts, 
as they became due, with his own money. 
There was no idea of insolvency, certainly 
up tothe time of Mr. Palit’s visit on the 
7th February. This the learned Judge seems 
to have realised in a passage towards the 
end of his judgment. On the principles, 
therefore, laid down above there is nothing 
to bring the mortgage in Appeal No. 3 or the 
first mortgage in Appeal No. 6 within section 
37 of the Act. 

If we went into the further considera- 
tions of pressure on the debtor and of pre- 
vious understanding the facts would equally 
compel us to find in favour of the appellants. 
There was pressure in the threat of civil 
suits. The learned Judge was mistaken in 
thinking that it is necessary to threaten 
criminal proceedings to constitute pressure. 
It appears, from the argument before us, to 
have been based on a misreading of the 
remarks of Jessel, M. R., in Hall, He parte, 
Cooper, In re (3). As Mookerjee, J., pointed 
out, if itis established that the transaction 
was the result of real pressure brought to 
bear by a creditor on his debtor it cannot be 
deemed as a spontaneous act; and the deeds 
recite such pressure. 

As to previous understanding, we think in 
Appeal No.3 the purchase of the stamp 
paper by the debtor on the 26th July for 
Rs. 45, the exact sum necessary for the 
Rs. 9,000 mortgage, shows clearly that there 
was such an understanding. We think that 


(3) (1882) 19 Ch, D. 580; 51 L, J, Oh, 556; 46 L. 
T, 549, 
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an oral agreement to mortgage sufficient 
_ property to cover the debt is sufficiently 
specific to constitute an agreement within 
the meaning of the English authorities cited 
inthe judgmentof this Court on remand. 
One of those at least was a “prior voluntary 
promise.” There does not appear to have 
been any understanding in the Case No. 6, 
though the parties were brothers-in-law, but 
there was pressure. In Lancaster, He parte, 
Marsden, In re (4) it was held that the argu- 


ment “You must infer that this man suffered . 


, judgment to be. recovered and execution to go 
against him for the purpose of preferring 
his father-in-law” was a view for which 
there was no kind of support. It was not 
an act of baukruptcy-to give in to a clamo- 
rous creditor even if he be your brother-in- 
law. It isnot the duty of the debtor in- 
variably to resist him. Itis very much like 
“bounty,” as it is called by Lord Esher, 
when he does it for his brother-in-law. But 
the onus is on the Receiver to show that it 
was an outcome ofa fraudulent preference 
and this, in the case of the mortgages of the 
Ath and the 27th December 1911, we think, 
he has entirely failed to discharge. 

As ‘regards the mortgage of the 14th 
February 19:2 we cannot see that there was 
any preference either. Kissen Chand’s debt 
of Rs. 2,500 did not fall due till the 17th 
February 1912. Mr. Palit’s demand for 
money on the 7th February 1912 had been 
met by payment of Rs. 471 odd as interest. 
“He was not entitled to anything but interest. 
No other creditor was pressing. Gopinath 
was threatening with a suit. Nilratan’s idea 


r 


was to save himself and not to give preference. . 


Suspicion is not enough in these cases, aS was 
pointed out by Cotton, L. J., in Lancaster, Ha 
parte, Marsden, In re (4), cited above. The 
mortgage of tbe 4th December 1¥11 had been 
registered the day before. Gopinath wanted 
his decree of the 27th December to be 
registered and another deed to cover the 
balance of his dues. Both were registered 
on the 15th February 1912. The learned 
Judge seems tothink that there was some- 
thing suspicious in the delay in registration. 
On the contrary if Nilratan had’ suspected 
that the deeds of the 4th December 1911 


(4) (1888) 26 Ch. D. 811; 68 is J. Ch, 1128; 50 Li 
iT, 293; 85 W. R. 488, 
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and the 27th December 1911 would be 
impugned he would have hastened to register 
them. But for the first time in argument 
by the respondent's Vakilin this Court a 
sinister suggestion was thrown out that the 
deeds of December were antedated and that 
they were all got upin February 1912 after 
Mr. Palit’s visit. There is no evidence of 
this; and the case has passed through the 
hands of the Judge in the lower Court twice 
and of two Judges of the Court in appeal 
without such a thing being hinted at. Mr. 
Palit’s visit appears from the evidence, oral 
and documentary, to have been to demand 
money and for nothing else. lf he secretly 
got Kissen Chand to file the petition of the 
19th February two days after his debt of 
Rs. 2,500 had become due, that is all the 
more reason for holding that Nilratan 
certainly could not have suspected any sucn 
act beforehand. AH the persons who said 
that Nilratan had refused them security 
and said he had no money, refer to a period 
beyond three months. The latest is the 
18th November 191! and the petition is 
dated the 19th February 1912. There is 
no reason to doubt the genuineness of the 
advances made by Nripendra and Gopinath. 
They were held genuine by this Court befere 
remand, and Gopinath’s are strongly corrobo- 
rated by his transactions with Mr. Palit 
Satya Charan Mukerjee. The 
circumstances of Nilratan are shown on the 
record to have been slightly better in Feb- 
ruary than they were in December. We do 
not think that uny distinction can be made 
as against the mortgage of the 14th February 
1912. 

The result is that the appeals are decreed 


‘and the applications of the Receiver dis- 


missed. 

The appellants are entitled to their costs 
out of the estate in each case throughout, 
We assess the hearing fee in each case at 
five gold mohurs. 


Appeal allowed. 


i 
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MADRAS HIGH COURT. 
APPEAL Suit No, 164 or 1913. 
December 4, 1914, 
Present:—Myr. Justice Sankaran Nair and 
Mr. Justice Spencer. 
BALASUBRAMANIA PILLAI AND OTHERS 
—~PLAINTIFFS—APPELLANTS 
VETSUS 
PITCHA PILLAI~—Derenpant— 


RESPONDENT. | 
Hindu Law-—“Aun santhathi’, whether includes 
adopted son. 


The words “aun santhatht” (male descendant) 


. include an adopted son unless the context shows 


that they were intended to be used ina restricted 
sense to exclude the adopted son. [p. 552, col, 2; p. 
558,.col. 1.] 


Appeal against the decree of the District 
Court of South Arcot, in Original Suit 
No. 12 of 1912, 

-JUDGMENT. 

Sankaran Narg, J—A razinama was filed 
in a suit filed by the plaintiff’s adoptive 
father against the Ist. defendant, his bro- 
ther’s son who had married his daughter’s 
daughter, Lokambal. That razinama pro- 
vided that after the death of the plaint- 
iff’s adoptive father the “aun santhatht” »ifany, 
left by him shall enjoy half the immoveable 
properties then in suit and also half the 
other properties which might be subsequent- 
-ly acquired by him and the other half was 
to go to the “aun santhathi” of his danghter’s 
daughter, Lokambal. A decree was passed 
in aceordance with the terms of the razi- 
“aun santhathi” 
the English words “male descendant” were 
used. Subsequent to the passing of the 
above decree the plaintiff was adopted and 
on his adoptive father’s death he brought 
this suit to recover halfthe properties left 
by his father, on the strength of the 
razinama. The defendants contend that as 
the plaintiff is only an adopted son, he 
does not come within the terms of the 
razinama. 

The sole question is, whether an adopted 
son comes within the words “ aun santhath?.” 
“Aun” means male and “santhathi? jg 
a Sanskrit word which according to Monier 
Williams’ Sanskrit Dicticnary means unin- 
terrupted succession, descent, lineage, race, 
progeny, offspring, a son, a danchter, etc.” 
Ordinarily | when a Hiedi uses the term 

‘son” or “children”, it includes an adopted 
son, Prima facie the words male offspring 
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include, therefore, an adopted son. . To hold 
otherwise would be to assume that the 
plaintiff’s adoptive father intended to give 
up his right of adoption. It must also be 
borne in mind thatthe razinama dealt with 
properties which might be subsequently 
acquired by him., Unless, therefore, the 
context shows that the words were in- 
tended to be used in a restricted sense to 
exclude the adopted son, I ‘am of opinion 
that they must be taken to include an 
adopted son. The learned Pleader for the 
appellants contends that such- an intention. 
is shown by the use of the same words 
in describing the devolution of the other 


half of the | ‘properties. It is contended 
that the “aun santhathi” (male issue) 
of Lokambal, the daughter’s daughter, 


must obviously exelude an adopted son, as 
it could not have been the intention of 
the parties. to give the property toa son 
who may be adopted by the husband. 
The District Judge holds that it is possible 
that an adoption made by her jointly with 
her husband might come within the scope 
of these words. But whether it is so or not, 
the words when used in connection with a 
female may not bear the same meaning 
and, in my opinion, it is not sufficient to 
show that the words do not bear their 
ordinary sense-when used with reference to a 
male. 

I am not, therefore, prepared to differ 
from the District Judge on this point. i 

It was also argued that evidence was 
excluded. I see no reason to interfere 
with the Judge’s order. We dismiss the 
appeal with costs. l 

Spencer, J.—The compromise (Exhibit 
A) contains no distinet prohibition against 
adoption by Muruga Pillai or by the Ist de- 
fendant, 


If ‘santhath? be translated “issue” as 
“santhathi” was translated in Kishori Mohan 
Sanyal v. Shib Chandra Lahiri (1), I should be 
inclined to consider that it would not 
include an adopted son; but it is plausibly 
contended by Mr. Ramachandra Aiyer that 
the parties may have used the more formal 
word santhatht instead of mohan (son), 
which would include an adopted son, in 
order io provide for the ycssibility of there 


(1) 7 0. L. J. 291. 


= 
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“being a grandson alive at Muruga Pillai’s 
death, but no son. Ifthe parties ‘used the 
word in the significance of “descendants,” 
there would be no reason to exclude from 
‘this category descendants by adoption 
unless there were other words of restriction. 


While the meaning of the word “santhath?’, - 
in Winslow’s Tamil--Dictionary - 


“santhanam? 
is given as offspring, progeny, issue, it seems 


to be derived from a Sanskrit root which | 


means “to extend” and thus originally 
to have the wider. meaning of lineage. 
- [ agree in upholding the lower Court’s 
- decree. - 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrees No. 3144 
; or 1912. 
Present:—Sir Lawrence Jenkins, KT., Chief 
_ Justice, and Mr. Justi¢ée Holmwood. 
LALU DOME AND axnorHeR—PLAINtTIFFS—_ 
APPELLANTS 
VETSUS 


BEJOY CHAND MAHATAP— DEFENDANT 


— RESPONDENT., 

Bengal Village-Chaukidari Act (VI of 1870 B. G.), 
applicability of, to simanadari land in Thana Indas, 
Bankura District-— Bengal District Gazetteer for Ban- 
kura, evidentiary value of. 

Act VI of 1870 B. O. applies to simanadaré lands 
in thana Indas, Bankura District, assigned for the 
maintenance of simanadars who performed those 
duties which are described im section 1 of the Act. - 


The Bengal District Gazetteer for Bankura may 
be referred to by Court forthe purpose of seeing 


‘what the duties of simanadars are; that is to say, 
whether their duties correspond with those of 
which description is given in section 1 ‘of the 
Chaukidari Act (VI of,1870 B. C.). 


Appeal against the decree of the District 
. Judge, Bankura, dated the 2nd August 1912, 
reversing that of the Munsif, Kotalpur, 
dated 23rd June 1911. 
Babus Baidya Nath Duit and Bhupendra 
Kumar Ghose, for the Appellants. 
Babus Basant. Coomar’ Bose, 
Charan Mitra, ~ Bepin Behari Ghose and 
Satyendra Nath Roy, for the Respondent. 
JUDGMENT.——Two points arise in this 
appeal. One is as to the location and 
identity of the parcels.” On that there has 


Vhanas Indas 


Shorosht 
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‘been a finding of fact by the lower Appellate 


Court on an issue sent down, which is 


` conclusive against the preseht appellants 


and there is no ground on which we can 
interfere. 


It is contended, however, that the land in 
suit is semanadari land and not chaukidari 
chukran land, and, therefore, it is said 
Act VI of 1870, B. C., does not apply. 
The learned Vakils ho: appear before us 
agreed on this, that if the Act does not 


apply tken the appellants are entitled to 


succeed, and if the Act applies then the 
appellants must fail Now, the words 
“chaukidart. chakran lands,” bythe express 
provisions of. the Act, mean “ lands which 


= may have been assigned, otherwise than 


under a temporary settlement, for the 
maintenance of the officer who may have 
been bound to keep watch in any village 
and report crime to the Police and in 
respect to which such officer may be at 
the time of the passing of this Act liable 
to render service to a zemindar.”. Whether 
this land was stmanadari or chaukidaré chakran 
was left undecided by the lower Appellate 
Court. This, we think, is to be regretted. 

| But we have the hone of the Bengal 
District ‘Gazetteer for Bankura that “in 
and .Kotalpur, there are 
a body of men called. stmanadars, who 
perform the duties of chaukidars. They 
have grants of lands in lieu of wages; 
but in some instance these service lands 
have been resumed under Act VI of 
1870.” .We are entitled to use this book 
of reference for the purpose of seeing 
what the duties of stmanadars are, that is to 
say, whether their duties correspond with 
those of which description is given in section 
l of the Chankidari Chakran Land Act. 
What is stated in the Gazetteer shows thatin 
Thana Indas, which is the thana with which 
we are concerned in this case, the stmanadars 
perform those duties which are described in 
section l of the Act. If they perform those 
duties it does not matter in the slight- 
est what they may be called. The de- 
finition requires that the duties should be of a 
particular character. That being so,we must 
hold that Act VI of 1870 applies. It perhaps 
may seem a hard case on the appellants before 
us, but there is no escape from it. Certainly 
there is no escape from it in the suggestion of 
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occupancy right. It is made for the first time l 


in this Court. 
We must, therefore, dismiss the appeal 


with costs. 
Appeal dismissed. 


LOWER BURMA CHIEF COURT. 
Ssconn Crvin APPEAL No. 78 or 1912. 
February 22, 1915. 
Present:—Mr. Justice Twomey. 
SAN NYEIN AND OTHERS— PLAINTIFFS =— 
APPELLANTS 
VETSUS 


MA KYAW—-DEFENDANT— RESPONDENT, 

Civil Procedure Code (Act V of 1908), Sch. II— 
Arbitration—<Award, if bars action on original demand 
—Specific Relief Act (I of 1877), $. 21. 

The proviso to section 21, Specific Relief Act, relates 
only to inchoate and abortive arbitration proceedings, 
and not to a case where the contract has been 
admittedly carried out. [p. 554, col. 1.] ` 

A valid award operates to merge and extinguish 
all claims embraced in the submission, and after 
-it has been made, the submission and award furnish 
the only basis by which the rights of the parties can 
be determined and constitute a bar to any action on 
the original demand. [p. 564, col. 2.] 

Mr, Xavier, for the Appellants. 
Mr. R. N. Burjorjee, for the Respondent. 


JUDGMENT.— On the first issue referred 
by this Court for trial the Divisonal Court 
has held that the plaintiffs-appellants are 
not deprived of their right of suit by the 
provisions of the proviso to section. 21, 
Specific Relief Act. I concur in the 
finding that section 21 is not a bar to 
the suit but on grounds differing from 
those stated by the Divisional Judge. He 
considered that the failure of the defendant- 
respondent to tender the sum of Rs. 500 
awarded by the arbitrators amounted to 
a refusal to perform the contract to refer 
to arbitration. But it is clear that, so far 
from refusing to carry out the contract to 
refer to arbitration, the defendant-respondent 
actually submitted to arbitration and that 
a definite award followed. The proviso to 
section 21 relates only to inchoate and 
abortive arbitration proceedings, and not 
to such a case as this where the contract 
was admittedly carried out. Consequently 
the proviso constitutes no bar in this 


Case, 


INDIAN OASES, 


{1916 


There remains, however, the larger 
question mentioned by the learned Divisional 
Judge, namely, whether the existence of 
the award does not bar the plaintiffs-appel- 
lants’ suit. No definite issne was raised 
on this point. But the arbitration proceed- 
ings and the award were expressly relied 
upon in the written statement of the 
defendant-respondent and the legal effect 
of the award has been fully argued in 
this Court. 


In the words of Mookerji, J., in Bhajahar? 
Saha Banikya v, Behary Lal Basak (1) a` 


valid award operates to merge and 
extinguish all claims embraced in the 
submission, and after it has been made, 


the submission and award furnish the only 
basis by which the rights of the parties 
can be determined and constitute a bar 
to any action on the original demand. The 
Bombay High Court in Laldas Jibhai v. 
Bai Lala (2) held, following the earlier 
Madras decision in Krishna Panda v. Balaram 
Panda (3), that an award is equivalent to 
a final judgment binding on the parties. 
In order that the parties should be 
remitted to their previous rights it is not 
enough that the award was not enforced 
or that even both parties objected to it. 
It must be shown that both parties agreed 
to the former state of things being ‘restored. 
Mr. Xavier for the appellants argues that 
as Ma Kyaw failed to tender the sum 
awarded to the plaintiffs-appellants, the 
award became a nullity and the plaintiffs- 
appellants’ original rights as mortgagors 
thereupon revived. That this result did 
not follow is sufficiently clear from the 
rulings cited above, the correctness of 
which is not disputed. The whole matter 
in dispute between the parties was duly 
submitted to arbitration and there was a 
definite and valid award that Ma Kyaw, 
the defendant-respondent, should retain the 
land but that she should pay a sum of 


Rs. 500 to the original owners, the 
plaintiffs-appellants. On Ma Kyaw’s failure 
to carry out the award the plaintiffs. 


a 38 0, 881; 4 C. L, J. 162, 
2) 1 Ind. Cas. 105; 11 Bom, L, R. 20; 5 M. L, T, 


226. 
(8) 19 M. 200, 
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appellanta’ T e was 
‘their original mortgage, but an application 
-to the Court under clause 20 of the Second 
‘Schedule of the Code of Civil- Procedure 
to have the award filed in Court, and 
. to have a‘decree passed accordingly. 

I ‘think there can be no doubt whatever 
that the jurisdiction of the Court in this 
suit was ousted by the award, and it is 
a matter for regret that the fundamental 
. Character of this objection to- the suit 


was not perceived at an earlier stage of. 


the litigation. The appeal is dismissed 
with ‘costs. 


l A ppeal dismissed. 


OUDE JUDICIAL COMMISSIONER'S 
COURT, i 
Saconp Civiu Appear No. 535 oF 19138. 
December 15, 1915. 
Present:—Mr. Kanhaigă Lal, A. J. C. 
RAM JIAWAN AND OTHERS— DEFENDANTS — 
APPELLANTS 
versus 


JADUNATH AND OTHERS—PLAINTIFFS— 


RESPONDENTS. 

Settlement decree—Nankar, calculation of, on rental 
of specified property out of which it was to be paid— 
Nankar ae upon villagye—Limitation Act (IX of 
1908), Sch. I, Art. 182*-General Clauses Act (X of 
1897), s. 3, p (25)—Money charged on rents and 
profits of land, treatment of. 

Money charged on the rents and profits of land is 
treated as money charged on immoveable property 
for the purposes of . Article 132 of the Indian Limi- 
tation Act read with section 3, clause (25}, of the 
General Clauses Act, X of 1897. [p. 556, col. 1.] 

. Where a settlement decree awarded a nankar 
allowance of 10 per cent. on the hasilat nikasi of a 


_ particular village: 


Held, that the specification of the property on the 
rental of which the nankar was to be. calculated 
indicated the stock out of which it was to be paid 
and must, therefore, be deemed to be a charge 
upon the village. [p. 556, col. 1.] 


Appeal against the decree of the Subordi-- 


nate Judge, Gonda, dated the Ist September, 
1913, modifying that of .the Munsif, Gonda, 
dated the 12th March 1913. 
Pandit Gokaran Nath Misra, for the Appel- 
Jant. 
Babu Basudev Lal, for Respondents Nos, 
I, 10 and 22. 


not a ‘suit on -> 


-written statement. 
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_ JUDGMENT,— This appeal arises out of 
a suit, brought by the plaintiffs-respondents 
for the recovery of the arrears of nankar dues 
for 1309 to 1319 Fasli. The defence, so far 
as it is material for the purpose of this appeal, 
was that the nankar allowance was payable 


_on double the amount of the Government 


revenue, that if wasnot charged on the 
village, and that the claim fora period in 
excess of three years was barred by limita- 


. tion, 


The Courts below found that the plaintiffs 
were entitled toa nankar allowance of 10 per 
cent. on the gross rental of the village, ac- 
cording to the settlement decree obtained by 


"the ancestors of the plaintiffs, and that the 


claim for the entire period in suit was within 
limitation. They, therefore, gave a decree to 


‘the plaintiffs for the nankar allowance pro- 
_ portionate to their share. In appeal, it is con- 


tended thatthe nankar allowance was nota 
charge on the village, and that it should have 
been calculated on the actual collections made 
in the village during the period in suit, if the 
claim for the entire period was within time. 
The settlement decree awarded a nankar 
allowance of 10 per cent. on the haszlaénikasz 
of Mauza Sonapur in the following terms:— 


““Namburda mustahaq pane fi sadi das rupia 


nankar upar hasilat nikasi sirf Mauza Sona- 
pur ke mutasawwir ho.” The word “hastlat” 
is vague and might cover profits assessed or 
capable of realization or those avtually 
realized. In the Court of first instance the 


‘argument of the defendants-appellants was 


that the nankar allowance was chargeable 
on double the amount of the Government — 
revenue. It was no part of their case 
at the time that it was to be-calculated 
on the actual collections. In the lower 
Appellate Court that point was taken for 
the first time, but it was not covered by the 
plea originally taken in paragraph 11 of the 
The defendants cannot, 
therefore, be allowed to put forwarda case not 
then set up, and the question of collections 
cannot be entertained. 


The intention of the Settlement Officer, in 
granting the decree, obviously was to create 
a charge on the village, for the decree specified 
the property on the rental of which it was to. 
-be- calculated, thereby indicating the stock ont 
of which it was to be paid. A. right to such 
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nankar is a,right of under-proprietary nature, 
attached to the rents and profits of the land on 
which it ischarged. Money charged on the 
rents and profits ofland is treated as money 
charged on immoveable property, and an 
annuity payable out of the income of immove- 
able property has been held to be a charge 
within the meaning of Article 132 of the Indian 
Limitation Act: Muhammad Zaki v. Chatku 
(1) and Gajpat Rat v. Chimman Rai (2). 
Section 8, clause (25), of the General 
Clauses Act (X of 1897) defines “immoveable 
property’’as including benefits to arise out 
of land; and the | explanation” appended to 
Acticle 182 of the Indian Limitation Act 
declares that the allowance and fees res- 
pectively called malikana and hags shall, for 
the purpose of that Article, be deemed to be 
money charged on immoveable property. 
The payment of nankar or dahyak of the 
kind mentioned is not a mere personal 
liability, but an interest in immoveable pro- 
perty, inasmuch: as it cannot be enforced 
after the transfer of the property against the 
original owner but can only be enforced 
against the transferee. In Raja Rudr 
Pratab Sahi v. Sheo Charan (3) a cash 
nankar granted in lieu of the surrender of 
zemindart rights was treated as an under- 
proprietary right, charged in equity on the 
zemindart rights so surrendered. In Rafa 
Mohamad Mumtaz Ali Khan v. Wazir Khan 
(4) Spankie, A. J. C., in discussing a case in 
which a decree was claimed for malzkana dues 
in respect of a certain village, observed:— 
“The next question is whether the 10 per cent. 
on the Government Revenue...... to the Raja 
is a charge upon the village. I think that it 
is. . The decree awards to the Raja out 
of the annual profits of the village a sum 
equalto 10 per cent. on the Government 
Revenue. The decree imposes the liability 
for the payment of the money on the profits 
of . the village, a liability which attaches 
to the profits of the village in whoseso- 
ever hands the village may be. A document 
under which a sum of money was annually 
payable out of the profits of a village was 


(1) 7 A. 120; A. W. N. (1884) 283. 
(2) 16 A. 169; A, W. N, (1594) 19. 
(BY 1 0. C. 163. 

- (4) 7 O. ©. 108. 


- who has died without heirs, 
. tion of jamabandi application decided on 6th 


considered in Kanhta Lal v. Muhammad 
Husain (5) to create a charge upon the vil- 
lage.” The claim is, therefore, within time. 

The appeal fails and is dismissed with 
costs. 


Appeal dismissed. 
(5) 5 A. 11; A. W. N. (1882) 159. 


COURT OF THE BOARD OF REVENUH, 
UNITED PROVINCES. 
Revenus Petition No. 1C9A or 1914-15 oF 
BALLIA District. 
August 9, 1915. 
Present: —Mr. Holms, S. M., and 
Mr. Campbell, J. M. l 
LAL BAHADUR RAI—Derenpant— 
ÅPPELLANT 
VETSUS 
MAHARAJA or VIZIANAGRAM anp 


ANOTHER— PLAINTIFSS——-RESPONDENTS. 
Landlord and tenant ~Res judicata—Suit for deter- 
mination of rent—Jamabandi case, judgment in, if res 
judicata—Mortgage—Fixved-rate-tenant dying without 


heirs after usufructuary mortgage of holding—Ejectment 
—Landlord, right of, 


In a. jamabandi case it was decided that the 
plaintiffs were non-occupaucy tenants but the length 
of tenancy was not determined: 

Held, that ina suit for determination of tenure, - 
the first judgment did not operate as res judicata. 
[p. 556, col. 2] 

Where a tenant at fixed rates who has usufruc- 
tuarily mortgaged his holding dies without heirs, 
the landholder cannot eject the mortgagee in 


pasan without paying the mortgage-money. [p. 
557, col. 1.] 


Application for revision of the order of the 
Commissioner, Benares Division, dated tke 
25th November 1914, confirming that of 
the Assistant Collector of Ballia, in a 
case of determination of tenure. 

JUDGMENT. 

Horus, S. M.—(July 31st, 1915.)—It is ad- 
mitted that the present applicant and the 
other defendants in the original suit are 
heirs of the mortgagees of a fixed rate tenant 
In: the correc- 


March 1902, it was decided that they were 
non-occupancy tenants, but no decision was 
come to as to the length of tenancy. The 
present suit, therefore, is not barred. The 


Vol. KAKI) 
DHARAM RAJ KUAR Y, LACHHMAN BHUJ, 


land holder has sued for a declarationthat they 
are only non-occupancy tenants, and on appeal 
the Additional Commissioner has found that 
the presentapplicantis anon-occupancy tenant 
of less than twelve years standing. I do not 
think that the Additional Commissioner has 
taken the proper view of the law applying to 
this case. It is on all fours with that of Nand 
Kishore Pande v. Muhammad Hasan (1), in 
which it was held that when a tenant at 
fixed rates who has usufructuarily mortgaged 
his holding dies without heirs, the landholder 


cannot eject the mortgagee in possession 


without paying the mortgage-money. The 
facts ;of this case are on all fours with the 
facts in that case. This being so, I would 
set aside the order of the Additional Com- 


missioner and declare that the defendants are 


usufructuary mortgagees of the fixed rate 
holding of the late tenant Musammat Ghar- 
basi. The result is that they cannot be 
ejected by the landholder until he has paid off 
the mortgage-money. The mistaken view of 
the law taken by the Additional Commissioner 
has resulted in substantial injustice to 
the -defendants, and this seems sufficient 
ground for interference in revision. Re- 
spondent to pay the costs in the Assistant 
Collector’s Court, but parties will bear their 
own costs in the Commissioner’s and in this 
Court as the application for revision has 
been filed after fonr months’ delay. 
CAMPBELU, J. M.—I agree. 


Application allowed. 
(1) 29 Ind. Cas, 555. 


OUDH JUDICIAL COMMISSIONER’S 


COURT. 
Execution OF Decres Apprat No. 35 or 1915. 
' November 10, 1915. 
Present:—~Mr. Kanhaiya Lal, A. J. C. 
Thakurain DHARAM RAJ KUAR— 
OpseEcTOR—-APPELLANT 
TET SUS 
LACHHMAN BHUJ—DECREE-HOLDER— 
RESPONDENT. 


Limitation Act (IX of 1908), Sch. I, Art. 182 (5)— - 


Eaecution of decree-—Decree-holder, application by, to 
realize money deposited in Court—Step-in-aid of 
execution, 

An application made by a decree-holder for pay- 
ment of money, realized in execution and deposited 
in Court, isa step-in-aid of execution and an appli- 
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ostion fur execution made within three years of tha 
date of such application for payment is not barred 
by limitation. [p. 558, col. 1.] 

Paran Singh v. Jawahir Singh, 6 A. 366; A. W. 
N. (1884) 118 and Koormayya v. Krishnamma Naidu, 
17 M. 165; 3 M. L. J. 296; Bapuchand Jethivam 
Gujar v, Mugutrao, 22 B. 340, referred to. 

Appeal against the order of the Additional 
Judge, Fyzabad, dated the 3rd May 1915, 
upholding that of the Subordinate Judge, 
Sultanpur, dated the 31st March 1914. 

Babu Lachhman Das, for the Appellant. 

Mr. S. N. Roy, for Mr. A. P. Sen, for the 
Respondent. 

JUDGMENT.—The question for consider- 
ation in this case is whether an application by 
a decree-holder for payment of the money 
realized in execution and deposited in Court 
saves limitation within the meaning of 
Article 182 of the Indian Limitation Act. 
It is urged on behalf of the judgment-debtor 


‘that the execution of a decree becomes 


complete, as soon as the decretal money is 
realized by the Court either by the sale of 
the property of the judgment-debtor or 
otherwise. But though sueh an execution 
may be complete gua the judgment-debtor 
if the decree is fully satisfied, it cannot be 
treated as having been completed qua the 
decree-holder until the money realized by the 
Court is paid to thedecree-holder. In Paran 
Singh v. Jawahir Singh (1) and Koormayya v. 
Krishnamma Naidu (2), which were followed in 
Bapuchand Jethivam Gujar v. Mugutrao (3), 
was accordingly held that an application by a 
judgment-creditor for the payment to him 
of money, which had been paid into Court 
on his account in execution of his decree, was 
an application to the Court to take a step-in- 
aid of execution so as to save limitation. The 
Calcutta High Court, however, tooka contrary 
view in Bat Nath Prosad v, Ghanshyam Dass 
(4); Ananda Mohan Roy v. Hara Sundari (5) 
and Sadananda Sarma v. Kali Sankar Bajpai 
(6). The ground upon which it proceeded 
was that such an application was merely 
for an order of a ministerial nature allowing 
the decree-holder to withdraw the money, 
which, it hadalready been determined, he 


was entitled to have in satisfaction of his 


decree. But an order of such a nature is 


(1) 6 A. 366; A. W. N. (1884) 118. 

(2) 17 M. 165; 3 M. L. J. 296. 

(3) 22 B. 340. 

(4) 8 C. W. N. 382, 

(5) 23 ©. 196. t 
(6) 10 C. W. N, 28; 3 O. L. J. 95, 


`, made within three years from the 


rad 


7 
was rea 
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not always of a ministerial character, because 
there might be cases in which the decree- 
holder might bave applied for execution on 
behalf of himself and other decree-holders, 
or an application might be made for the 
payment of the money by the heirs of a 
decree-holder who had died after the money 
lized, wherein an Cree of 
‘cht might become essential for the purpose 
an Sa of the money. A Court 
holding the deposit continues to be seized 
of the case, till tha money 19 paid over and 
any disputes arising in connection therewith 
are decided. There might also be cases 
where the correctness or sufficiency l of the 
amount of the decretal money deposited by 
the judgment-debtor of his own motion and. 
the conditions on which the deposit was 
made might have to be gone into. The 


~ payment of the money cannot, therefore, be 


regarded as a purely ministerial act, any 
more than an application by a decree-holder, 
who may have purchased the property sold, 
for possession of the property so purchased : 
which has been held in Sartatoolla Molla v. Ra) 


‘Kumar Roy (7) to be an application in aid 


of execution, or an application for setting 
off the purchase-money towards the decree, 
which has also been held to be a similar 
application in Nawab Safia Begam v. Nawab 
Raisunnissa (8). “The Courts below were, 
therefore, right in holding that the applica- 
tion for execution of the decree in question 
date of 
the application made for the payment of the 


money was not barred by time. 
“The appeal is accordingly dismissed with 


costs. 


Appeal dismissed. 


(T) 27 ©. 709; & C. W. N. 681. 
(8) 8 O. ©. 161. 
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X MADRAS HIGH COURT. 

APPEAL AGAINST APPELLATE ORDER NO. 41 

or 1915. 
< March 7, 1916. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. 

MIAN SAIB LEV V AI—PETITIONER— 

i APPELLANT 
UersUs 


GOPALIER anv OTAERS— RESPONDENTS. 

Decree, transfer of, by unrecognized transferee, validity” 
of —Execution—Practice. 

A transfer of a decree by an unrecognized trans- 
feree is seldom objected to in practice and . is 
recognized by the Courts as passing a good title. . ` 

Pawpayya v. Narasannah, 2 M. 216, distinguished. 

Guizart Lal v. Daya Ram, 9 A. 46; Kothandapani 
Naidu v. Kuppusawnu Naicker, 23 Ind. Cas. 951; 24 
Ind. Cas. 766; 1 L.W. 206, followed. : 


Appeal against the decree of the District 
Court of Tanjore, in Appeal Suit No. 385 
of 1914, preferred against that of the 
Court of the District Munsif of Nagapatam, . 
in Execution Petition No. 4 of 1913, 
(Execution Petition Revision No. 286 of 
1913) in Original Suit No. 285 of 1902. 


Mr. 0. V. Anantha Krishna Atyar, for the 
Appellant. 

Mr, T. R. Krishnasawamt, for the Respond- 
ents. oe 


JUDGMENT.—Without going into the ` 
question whether the decision in Paupayya 
v. Narasannah (1) is correct or not, the. 
only point directly decided in that case 
was that the principal whose agent obtained 
a decree in hisown name cannot be treated 
as the decree-holder and cannot make such 
an assignment.of the decree as will entitle 
the: assignee to execute the decree. 


We think that Gulzert Lal v, Daya Ram 
(2) was rightly decided and the recognition 
of atransferee from an unrecognized trans- 
feree seems seldom to have been objected to 
in practice [see Kothandapani Naidu v. 
Kuppusawmi Naicker (3), where no objection 
such as prevailed with the District Court 
in this case seems to have been taken]. 


We set aside the District Jndge’s decision 
and remand the case for disposal by the 
District Court of Appeal Suit No. 385 of 


1) 2 M. 216, 
2) 9 A. 46. 
3) 23 Ind. Cas, 951; 24 Ind. Cas, 766; 1 L. W. 206, 


we 
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1914 on its file after considering the other 
- questions (such as- limitation, benami, etc.,) 
raised in that appeal. 
. Costs will abide. 

. _ Appeal allowed; Oase remanded. 


m 
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LOWER BURMA CHIEF COURT. 
Fast Crviz APPBAL No. 36 oF 1914, 
May 25, 1915. 
f Present:—Bir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Parlett. 
A, K. A. M. FIRM—Puattirrs— 
APPELLANTS 
VEFSUS 


' AHMED SULEMAN MAPARA AND 


_ ANOTHER — Derandants— RESPONDENTS. 

_ Presidency -Towns Insolvency Act (TII of 1909), ss. 
28, 29, 830—Order öf adjudication—Failure to file 
schedule within prescribed time—Subsequent petition 
for annulment of order and approval of composition 

- geheme—Proper procedure not complied with—Petition 
` allewed— Composition, whether binding on creditors. 

The plaintiffs sued for the balance of an account. 
The defendants contended thatthey had been ad. 
judicated insolvents and that the composition scheme 
approved of by the Court was binding on the plaint- 
iffs and precluded them from suing. It appeared 

. that. the defendants were adjudicated on 4th March 
1911 and were ordered to file their schedule within 30 
‘days from the service of that order on them.. 
Nothing was done till 2nd February 1912 when 
the defendants presented a petition stating that the 
‘oreditors who’had obtained the adjudication were 
their only creditors and were willing to compound 
for 8 annas in the rupee and praying that the scheme 
be approved and the adjudication annulled. The 
Court thereupon ordered the annulment: ` 

Held, (1) that inasmuch as there was no public 
examination, of the ingolvents, nor was any special 
leave to dispense with such.examination obtained, 
the insolvents’ application could not be heard in view 
of the express prohibition in sub-section (2) of section 
29 of the Presidency Towns Insolvency Act; [p. 559, 
col, 2; p. 660, col. 1. 

(2) that, therefore, the order could not be regarded 
, 8S an order under section 30 of the Act and there 


\ 


was no composition or scheme by which the Plat 


were bound.. [p. 560, col. 1.) 


- Appeal against the judgment and decree 
of Mr. Justice Young on the Original Side of 
the Chief Court, dated the 29th January 
1914, in Civil Regular Suit No. 36 of 
1913. 


Mr. Chari, for the Appellants. l 
- Mr. Broadbent, for the Respondents, 


~ 
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JUDGMENT. 

Fox, C. J.—The plaintiff firm sued for 
the balance of an account which, so far 
as it was for principal, ended on the 29th 
May 1910. 

The defendants set up that they had 
since then been adjudged insolvents, and 
„that in the insolvency proceedings a pro- 
posal for composition of their debts had 
been approved by the Court, and this 
composition was binding on all their 
creditors and precluded the plaintiffs from 
suing them. 

It appears from A E Case No. 9 
of 1912 that the defendants were adjudi- 
cated on the 4th. March 1911. Notice of 
in the 
Gazette of India, the Burma Gazette, and 
the British Burma Advertiser, in March 
1911. By the adjudication order the 
insolyents were ordered to file their 
schedule within 30°days from service of 
the order on them. No schedule was 
ever filed, and nothing was done in the 
case until the 22nd February 1912, č. e, 
nearly a year after the adjudication order. 
The insolvents then presented a petition 
_stating that the creditors who had obtained 
“the adjudication were their only creditors, 
and that they were willing to compound 
for 8 annas in the rupee. They asked the 
Court to approve this arrangement and to 
annul the adjudication. This application 
appears to have been regarded as a sub- 
mission of a proposal under section 28 of 
the Presidency Towns Insolvency Act, but 
if is not clear that the section applies 
when there 1s only one creditor. Sub- 
section (4) of section 29 appears to show 
that the sections under the heading “Com. 
position and schemes of arrangement” apply 
only when there is a general body of 
Sub-sestion (2) of section 28 con- 
templates that the  insolvent’s proposal 
should be submitted to the Official Assignee 
and sent by him to each creditor men- 
tioned in the insolvent’s schedule or who 
had tendered a proof. In the present case 
there being no schedule the prescribed pro- 
cedure could not be carried out, yet the farce 
of calling a meeting of creditors was gone 
through. There was no public examination 
of the insolvents, no special leave to dispense 
with such examination was obtained, conse- 
quently if the insolyents’ application wag 
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one under the composition sections, it could 
not be heard in view of the -express pro- 
hibition in sub-section (2) of section 29. 
When the matter came on to be dealt with, 
the adjudicating creditor’s Advocate stated 
that the creditor had been paid eight annas 
in the rupee which he accepted in full satisfac- 
tion. The Official Assignee stated that costs, 
commission and charges had been paid. 
The order made was simply. “The inzol- 
vency is annulled.” There is nothing in 
this to show thatit was meant -to be an 
order under section 30 of the Act, and does 
not show the provisions of sections 29 and 
30 were before the learned Judge’s mind 
at the time he made it. Possibly he con- 
sidered that as the adjudicating creditor 
did not oppose the annulment, it was 
open to him to annul the adjudication 
as upon consent, or under section 21 of the- 
Act. - 


In my opinion the order cannot be regard., 


ed as an order under section 30 of the Act, 
and there was no composition or scheme by 
which the plaintiffs were bound. 


I would, therefore, allow the appeal, set 


aside the decree, and direct that the suit be 


re-admitted under its original number and . 


heard on its merits. 

“The defendants should be ordered to pay 

plaintiff firm’s costs of this appeal. 
PARLETT, J.—I concur. 


Appeal accepted; Case remanded, ~ 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Rent APPEAL No. 34 or 1915, 
November 29, 1915. 
Present:—Mr. Lindsay, J. O. 
LACHHMAN SINGH—DeEFenpant— 

APPELLANT E 
CETEUS 
Thakurain SARFARAZ KUNWAR— 
PLAINTIFE— RESPONDENT. 

Oudh Rent Act (XXII of 1886), s. 47—Tenant re-a 
mitted after ejectment, right of, 

A tenant who had been ejected from his holding 
was re-admitted to a holding with an increased area 
ou an enhanced rental: 

Held, that section 47 of the Oudh Rent Act did not 
apply to the case and the contract for increased rent 
could not be challenged on the ground of its being 
against the provisions of that section. [p. 560, col. 2.] 


INDIAN OASES, 


(1916, 
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Appeal against the order of the District’ 
Judge, Gonda, dated the 2Ist July 1915, 
modifying that of the Assistant Commis- . 
sioner, Bahraich, dated 8th May 1915. 

Mr. S. N. Roy, for M. Aditya Prasad, for 
the Appellant. 

Babu Ram Bharose Lal, for the Respond- 
ent. 


JUDGMENT.—The facts of this case 
are as follows. The defendant was a 
tenant of the  plaintiff-respondent and 
formerly held a holding the area of which 
was 74-8 acres. The rent of this holding was 
Rs. 60-15-9. In June 1912, the defendant 
was ejected under the provisions of section 
61 ofthe Oudh Rent Act. Having been 
ejected he applied to his Jaridlord to be 
admitted to a holding and an agreement 
was entered into between the landlord and 
the tenant tle result of which was that the 
defendant was readmitted toa holding of 
75°25 acres,that is to say, the area of the 
former holding was increased by 1-17 acres, 
The rent of this new holding which was 
agreed upon between the parties was 
Rs.124. The present appeal has sprung out of 
a suit for arrears of rent at this rate which 
has been bronght by the Jandlord, and the 
defence set up by the defendant was that 
the contract was invalid inasmuch as it pro- 
vided for an enhanced rate of rent beyond the 
limit laid down in section 47 of the Oudh 
Rent Act. The lower Appellate Court has 
found that there is nothing illegal in the 
contract, and that section 47 was no bar to 
the making of this present agreement for a 
tenancy. In my opinion the view of the 
learned Judge is right. No doubt it may 
be said that the landlord in the present 
instance has been trying to work round 
the provisions of the Oudh Rent Act, but it 
seems to me to be impossible to challenge 
the present contract for rent and to say 
that it is illegal as against the provisions 
of section 47. The case reported as Rama 
Nand y. Nadir Ali Khan (1) has been refer- 
red to but the facts of that case are different 
from those now before me. There was no 
variation in the area of the holding just as 
in the other case which is cited in the 
decision just referred to; namely, the case 


(1) 1 0, C. 78, 
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reported) as Kristodhone Ghose v. Brojo 
Gobindo Ruy (2). Ib seems to me that there 
is nothing to prevent the landlord from 
making a contract of tenancy of this kind 
with a tenant and I hold thatthe view of 
the: Court below on this question of law is 
correct. This is’ the only point which has 
been raised in the second appeal. The 
appeal fails and is dismissed with costs. 
l , Appeal dismissed, ~- 
(2), 24 O. 895; 1 0. W. N. 442. 


C EES 
kas 


2 MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE Ogpers Nos. 95 
AND 96 of 1914. 

February ‘15, 1916. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore, 
M. RANGACHARIAR AND otuers— 
PETITIONERS—-APPELLANTS IN BOTH 
= Vergs 
In A. A. O, No. 95 or 1914 
SOURI BATTACHARIAR—Responpent 
In A. A. O. No. 96 or 1914 l 
SOMA BATTACHARIAR— RESPONDENT. 


Decree, execution of —Ambiguity in decree—Duty cf 
‘executing Court—Construction of decree—Plaint and 
Judgment, if to be read together--Temple—Puja— 
Decree declaring precedence as to certain honours 
and ceremonies—Hvasion of decree. | 

It is open to a Court executing a deere to con- 
strue it in the light of the plaint and the judgment 
if there is any ambiguity in the decree. [p. 563, col. 


Upadhayayulu Yegnanarayana v. ` Kothalanku 
Makkayya, 31 Ind. Cas. 478; (1915) M. W. N. 914, 
followed. f i 

Where on a proper construction ofthe plaint and 
judgment of the- High Court in a case it is clear that 
in a- Vaishnavite temple the puja is not ended by 
merely waving the camphor light before the deity but 
becomes complete only with sevakalam and sathu- 
murat with a distribution of the -holy water to the 
thirthakars and the archakas garlanding the thirtha- 
kars and that the archakas should then sip the holy 
water only at the close of the pupa 

Held, that it was an evasion of the decrée of the 
High Court foran archaka tosay that the puja was ended 
after waving the camphor light and he wasentitled te 
sip the holy water immediately after it and 
' sevakalam and sathwmurat and distribution of holy 
water to thirthakars were innovations only recently 
introduced into the temple and did not bind the 
archakas. [p. 564, col. 1.] 


Indrajit Prasad v. Richha Rat, 16 A; 3; A. W, N. ` 


(1592) 113, followed. 

Héld, also, that it wasan cvasion of the decree for an 
archaka not to” garland the ithirthakars himself‘ but 
direct others to do it when the decree directed him to 
doit himself. [p. 664, col. 1.9 


. Appeals against the decree of the District 
< 36 
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Court of Tanjore, in Appeal Suits Nos. 453 
and 558 of 1913, preferred against the order 
of the Court of the District Munsif of Shiyali 
in Execution Petition No. 33 of 1918 in 
Original. Suit No. 133 of 1907 (Appeal Suit 
No. 220 of 1909 on the fileof the istrict 
Court of Tanjore) and Second Appeals Nos. 
1484 and 1590 of 1909 on the file of the 
High Court. 

Messrs. T, Rangachariar, T., Narasimha 
Atyangar and K. S. Krishnaswami Atyangar, 
for the Appellants, 

Messrs. T. R. Ramachandra Aiyar, G.S. 
Ramachandra Atyar and: R. Rongachartar, for 
the Respondents. 


JUDGMENT. 

Sapasiva Aryar, J.—The decree-holders are 
the appellants. They obtained a decree enjoin- 
ing the defendants Nos. 4,5 and 6 (some of 
the judgment-debtors) by an injunction from 
taking the thartham after the daily pujas 
and on other specified oceasions before giving 
that holy water to the éhzrthakars (the 
plaintiffs and defendants Nos. 7 to 23) and 
also directing these judgment-debtors: to 
confer on the plaintiffs the “mariyadus” 
specified in the plaint schedule, one of those 
mariyadas being that garlands shonld be 
thrown onthe necks of the decree-holders 
after they are given the thirtham. The 
present Execution Petition No. 33 of 1913 
was presented against the defendants Nos. 
1,2,4, 5° and6, but in these appeals the 
4th and 5th defendants alone are respectively 
the respondents. 

The relief prayed in the execution petition 
against them is that they might be imprisoned 
and their property might be attached under 
rule 32 of Order XXI of the Code of Civil 
Procedure inorder to enforce two of the 
injunctions which were granted against 
them and which they are alleged to have 
disobeyed. 

The particulars of the disobedience are 
thus set out: (1) They have, since 31st 
December 191%, been taking thertham first 
before serving the same to the plaintiffs 
and defendants Nos. 1 to 28 on every day 
on the occasions mentioned in item (1) of 
the plaimé schedule in violation of- the 
decree and in spite of the protests of the Ist 
plaintiff : 

“2. They have been making a paricharaka 


_to garland the plaintiffs and the defendants 
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Nos. 7 to.28 instead of themselves doing 
so and have thus acted in violation of the 
deeree,” 

“3. Now, the counter-petition or answer to 
the execution petition admits that the 
defendants Nos. 4 and 5 did take the holy 
water just before offering it to the first 
thirthamdars and justifies it on certain grounds 
which I shall set ont as they are found in the 
counter-petition: 


“4. The petitioners admittedly have the 
right to the ¢hirtham only after the puja is 
over, the puja including the sev: and the 
sathumurat. The High Court did not 
dispose of the contention urged on behalf 
of the archakas, that the thirthamdars who 
were entitled to the thirtham after the 
conclusion of the puja cannot object to 
any change inthe puja which would be in 
accordance with the Sastras requiring or 
permitting the archakas to sip the sacred 
water asa partof the ceremonial of the 
puja, With regard to this contention their 
Lordships observed as follows :—If the 
trustees or the archakas have a right to 
introduce such an innovaticn and if in the 
assertion of such right they introduce it, 
it will then be time to consider whether the 
plaintiffs on account of their right to the 
first thivtham can object to any change 
which would have the effect of postponing 
their getting the thirtham until the archakas 
have taken it. As already stated this was 
not the case of the defendants in the lower 
Court, 

“Their contention was not that they 
introduced an innovation but that the 
“practice which they in no way violated 
allowed the archakas to take the sacred 
water first. On that questicn the findings of 
tke Jower Courts are conclusive and must be 
accepted.’ 

“5. The petitioners have no right to 
interfere with the puja provided it is in 
accordance with the Sastras. The trustees 
have every right to regulate tke worship 
of the temple and to correct any irregularity 
or imprepriety in the pusa, if such irregularity 
or jmprcpriely is forbidden ky the Sastras cr 
js opposed to them. 

“e, Learred men well versed in the 
Vughanasagama and other Sastras have 
been ccnusulicd Ly tke trustees ard the 
archakas ard they lave expresscd ihe 
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opinion that the puja will be incomplete 
and devoid of religious meritif, as a part 
of the puja, the archaka does not sip the 
sacred water. 

“7. With a view to improve the puja 
and to make it accord with the Sastras’ 
injunctions, the trustees of the temple have, 
relying upon the opinions of the pundits, 
directed the archakas to sip the sacred water 
as a part of the ceremonial of the puja. 
In obedience to the order of the trustees 
the respondents have, since the date of the 
said order, been taking the puja sacred water 
as part of the puja. 

“8. Such taking of the puja sacred water 
by the respondents is not in violation of the 
injunction granted by the decree.” 


1 shall try to make clear the above con- 
tentions by mentioning a few more facts. 
Before Saint Nadamuni’s time, the puja to the 
deity ended with the final waving of 
camphor light before the image. Saint 
Nadamuniga! introduced the singing of some 
hymns from the Tami? Veda (and other 
minor recitals) as an offering to the deity 
after the camphor light offering and these 
supplemental rights were called sevakalam and 
sathumurat. He seems to have introduced 
this innovation only inone of the famous 
Vaishnava Temples, but Sri Ramanuja intro- 
duced it in bis time generally inall the 
great Vaishnava Temples. (The temples in- 
Malabar were not affected and the small 
temples of Vishnu in the villages were not 
also affected then and many of them are 
still not affected.) The institution of thir- 
thakars who recite these Tamil hymns at the 
time of sevakalam and sathumurai was also 
introduced about the time of Sri Ramanuja. 
Thus instead of the camphor-light offering 
being the end of the puja, the sevakalam 
and sathumurat offerings became the final 
part of the puja. The plaintiffs claimed in 
the former suit the distribution of the holy 
water first to themselves as thirthakars before 
the archakas and the general body of devotees 
assembled inthe temple hall took the thartham. 
Their rights were established and decreed in 
the suit, notwithstanding the contention of 
the archakas that according to the Sastras 
they (the archakas) are entitled to receive 
the thirtham first at the end of the paya, 
This contention they set up on the strength 
of certain texts filed as Exhibits in this case 


. sathumurat, 


~ 
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In Exhibit 10 (a) it is said that the priest 
should at the end of the divine worship partake 
first of. the holy water and should then 
cause it to be given to ascetics of Lord 
Vishnu. See also Exhibit 11 (a). 
Then in Exhibit 12 (2) it was said that 
the puja-maker should first take the holy 
water at the end of the puja. He should 
also cause the same to be given to ascetics, 
Brahmins and others.. The High Court, 
however, held that these texts were . not of 
such authority as to override the custom in 
this temple that at the end of the puja, that 
is, immediately after the sevakalam and 
thirthakars should be given 
thirtham first in preference to the archakas. 
Now, the ingenious contention of the 4th 
and 5th defendants is that the sipping of 
‘the thirtham by themselves and other 
archakas has now been made to be the final 
act of the puja by the order of the 
trustees and as the plaintiffs are entitled to 
first thirtham only after the end of the puja, 


“their taking the thirtham as part of and 
as the finale to the puja does not involve any 


~ -disobedience of the High Court’s decree, 


The learned District Munsif says on this 
point,’ “The very object of the suit was to 
establish “the plaintiffs’ right to take the 
thirtham prior to its being sipped by 
the archakas.” Then the District Munsif 
holds that the decree which gave the plaint- 
iffs the above relief which was their. object, 
would be rendered of “practically no value” if 


4he contention of the contesting defendants 


was to be upheld, namely, that the decree 
left open the trustees’ right to make the 
archakas sip the holy water as a part of the 
puja and as the finale to the puja. He, there- 
fore, ordered the attachment of the properties 
of the defendants Nos. 4 and 5-under Order 
XXI, rule 32, of the Code of Civil Pro- 


cedure and ordered them to pay the dezree- 


holders’ costs. 


I must here add that, on the other ques- 
tion of garlanding, the District Munsif held 
that, as the decree referred to clause 1 of the 
schedule as containing the mzras:dars and as 
that clause (1) of thé schedule, according to 
its grammatical construction, implies that the 
garlariding should be done by the archakas 


“who distribute the hly water, who place 


the Satagopam on.the person of the 


worshippers and who distribute the thaulas: 


= 
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leaves, the decree intended the garlanding to 
be done by the archakas and not by the pari- 


charakas. 
On appeal, the District Judge reversed 


_the order of the District Munsif on the 


following grounds:—(1) “The judgment of 
the High Court left open the question of 
the right of the trustees and the archakas 
to introduce an innovation in the customary 
puja by which the archakas may be empowered 


to sip the water first as part of the puja 


itself.” (2) “The decree does not say by whom 
the garlanding is to be done and the plaint 
schedule, to which the decree refers, does 
not say so either. The fact that the re- 
spondents conceded that other acts coupled 
in the schedule with this garlanding had to 
be performed by- the archakas themselves is 
not of any help.” “If the schedule and decree 
are not clear itis the duty of the holder of 
the decree to get it made clear,” 


I take it to be the settled law that it 1s 
open to a Court executing a decree to construe 
it in the light of the plaint and the judgment 
if there is any ambiguity. [See Upadhayayuly 
Yegnanarayana v. Kottalanka Makayya (1).] 
Assuming (which I do not grant) that there 
is an ambiguity in the decree, L am unable to 
accept the learned District Judge’s view that 
the judgment of the High Court in this case 
empowers the judgment-debtors to add to 
the puja as its finale the sipping of the holy 
water by the archakas and thus to nullify 
the decree which gave the plaintiffs che 
right to get the first thirtham at the end of 
the customary puja. The very texts quoted 
by the contesting defendants were to the 
effect that it was after the ending of the 
puja that the archakas had to take the 
water first. The learned Judges of the High 
Court were merely meeting an argument 
advanced by the Vakil for the contesting 
defendants thatthe trustees were entitled 
to make the sipping a part of the puja. The 
way in which the learned Judges met that 
contention was by pointing out the fact that 
that was not the case of the defendants in 
the lower Courts and they would, theretore, 
not ‘consider that contention till and if it 
was necessary to do so. Speaking for myself, 
I might be permitted to say, with the 
greatest respect, that I think it rather 


(1) 81 Ind. Cas, 478; (1915) M, W. N. 914, 
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unfortunate that in this case (which is 
typical of factious temple cases) an unneces- 
sary observation as to hypothetical contin- 
gencies should have been made. As I said in 
one of these regrettable -temple suits 
[Veeraraghara Thathachariar vy. Krishna- 
swami Thathachariar(2) |, ‘it is well known that 
this famous temple intended for God's worship 
has been in a large degree converted into a 
field for the sowing of a crop of continual 
litigation, both civil and criminal, (such 
litigation being mostly of a childish and 
‘trivial, though of a very intricate and 
ingenious, character).” “I fear there is no 
use in hoping that (what Mr. Justice Moore 
` has characterised in his judgment in the 
second appeals of 1902 as) ‘these un- 
fortunate and foolish disputes which have 
worked so much injury’to the temple for many 
years past’ will terminate with this case.” 
Ingenious brains, both legal and lay, are con- 
tinuously at work in these temple disputes 
(about honours, precedence and petty so- 
called emoluments) and in trying to unsettle 
what might be deemed to have been settled 
ky prolonged and exhaustive litigation, 
and hence Courts cannot be too anxious about 
seeing that no Joophole is left for the exercise 
of such ingenuity. : 


It is-clear to me beyond reasonable doubt 
that the story of the trustees and of the 
drchakas, learned’ panditsshaving found out 
that the sipping of the archakas should 
become part of the puja and be the -finale to 
‘the puja, is all a pretence ‘to nullify the rights 
obtained by the plaintiffs after a hot contest 
and I would not give countenance to such 
attempts at evasions of decrees. [See 
Indrajit Prasad v, Richha Rat (3) which 
‘was a much-weaker case than the present. | 


As regards the garlanding, Iagree with 
the District Munsif that the decree is reason- 
ably clear when read with the plaint that 
the archake who distributes the thirtham 
should garland the (¢thiéithakars and I am 
unable to agree with the learned District 
Judge that the decree is so obscure that the 
plaintiffs are not entitled to execute it 
without having it rectified and made clear. 

Jn the result- 1 would set aside the order 
of the District Judge and restore that of the 


(2) 81 Ind, Cas. 769, 
(B) 15a. Bp. W. N, (1398) LLJ, 
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District Munsif with costs to be paid. by th 
respondents to the appellants in all the ` 
Courts. | 

Moore, J.—I entirely agree. 
Appeal allowed. ` 


MADRAS HIGH COURT. 
Ciyin APPEAL No. 103 of 1915. 
February 3, 1916. 
Present:—Mr. Justice Bakewell-and 
Mr. Justice Phillips. 
PUTHENPURAYIL BAVACHUTTY — 
DEFENDANT NO. 1—APPeLLANT 
versus 
PUTHENPURAYIL KUNHI PA- |, 
THUMMA AND OTHERS—PUAINTIFFS AND 


DEFENDANTS Nos, 2 to 4.. RESPONDENTS, 
Partnership—Death of partner—Suit for atcownt— 
Representatives, all, necessary party. ~ Limitation Act 


All the representatives of a deceased partner should 
join. in a suit to have an account taken of” the 
partnership, section 7 of the Limitation Act being 
applicable to such suite, [p. 564, col. 2; p. 565, col. 1.] 

Ahinsa Bibi v, Abdul Kader Saheb, 25 M. 26, 
followed. 

Appeal against the decree of the Court 
of the Subordmate Judge of South Mala- 
bar at Calicut, in Original Suit No. 45 of 
1911, i i ` 
= Mr. 0. F. Ananthakrishna Atyar, for the 
Appellant. . 

Messrs. J. L, Rosario and K. Kutiikristna 
Menon, for the Respondents. 


- JUDGMENT.—Upon the question of limit- 
ation we think that the case is governed 
by the decision: in Ahinsa Bibi v. Abdul 
Kader Saheb (1). The cause of action 
arises from the partnership contract, and 
the right of each partner to. have an ac- 
count taken upon the dissolution of the 
frm. This right has descended to the 
plaintiffs as representatives of the deceased 
partner and all must join in.a suit to en- 
force the right. lf one representative ìn- 
stituted a suit for an account all the- 
partners could insist upon. the other ‘re- 
presentatives being joined so that. the 
account should be taken once forall. We 
think. that the- plaintiffs as, representatives 


(1) 25 M, 26. 
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ANANDA MOHAN SAHA V, GOBIN A CHANDRA RAY, ° 


of ‘a deceased ‘person are jointly entitled 
to institute “a ‘suit “for an account within 
the meaning of séction 7 óf the Limitation 
Aét. 

At the request of the learned Vakil-for 


the appéllańė and in order’to indicate that. - 


there has ‘been no ‘finding by the Court of 
whit the partnership < assets consists, the 
décree is’ amended by inserting the words “for 
that purpose” before’ the words “to ascertain 
(a) the correct value.” 

We agree with the findings of the lower 


Court that there was no partnership be-. 


tween the plaintiffs and the Ist defendant 
after ‘the death of the deceased partner: 
bit ‘the plaintiffs “will be entitled to ‘an 
aécount of ‘the ‘profits made by ‘the Ist 
défendant after the death ofthe “partuer by 
the use of his share “of the ‘asséts in‘the 
business continued by him. ‘The decree will 
be modified -accorilingly. The appeal and 
the memorandum of objections are both dis- 
missed with ‘costs. 


Decree inodified. 


‘.CALCUTTA HIGH: COURT. 

_ APPEALS: FROM-APPELLATE Decrers Nos. 780 
AND 894-To €96 oF:1912. 
September 2,-1915. 
Presenti—-Mr. Justice N-R. Chatterjea and 

` Mr. Justice Mullick. 

ANANDA MOHAN SAHA AND ANOTHER—- 
DEFENDANTS NOS..2 AND 3— 
APPELLANTS 
VETSUS 


GOBINDA CHANDRA RAY CHOU- 
DHURY AND OTHERS— PLAINTIFFS 
— RESPONDENTS. 

Homestead, lease of, whether transferable, if created 
vefore’ 18827) ansfer of ‘Property Att (IV of 1882), ss, 
108, cl; (j),-2, el. (ê). 

:Provious to theTransfer of. Property Act tenancies 
from „year to yearof homestead lands were not 
transferable except by custom; theréfore, such 
tevaticies existing ‘from before the ‘passing of the 
Transfer of Property -Act do-not become trans- 
ferable under section 108, clause (ji, of the “Act. [p. 
567, cols. 1 & 2.] 

"In a suit for ejectment of ite tieveferee Trem tho 
tenant of such a tenancy, the ents is vyen the trans- 
feree-defendant to prové the custom of transfer. 
ability. tp. 567, col. 2.) 


_purchased 
‘Nos. 141 and 143 in his own name and 


Appeals against the decree of the -District 
Judge, Tipperah, dated the 3rd January 
1912, aftirming that 6f the Munsif, ‘third 
Court, Brahmanberia, ‘dated the 16th Mareh 
1911. 

Sir 
Gobinda 


Rash Behari Ghosh and Babus 
Chandra Dey Roy and Jotinedra 


‘Mohon Ghose, for the Appellant. 


Mr. B. Chakrabarity and Babus Dwarka 
Nath Chakracartty and Gopal Chandra Das, 
forthe Respondents. 

JUODGMENT.—These appeals arise out 
of suits for ejectment of the defendants 
from certain homestead lands in the town 
of :Brahmanberia. The suits were decreed 
by the Court of first instance, and the 
deerees were confirmed .on appeal by-the 


lower Appellate Court. The defendants 
Nos. 2 and 3 have appealed to this 
Court. 


The plaintiffs alleged: that they acquired 
a ‘right to’the lands in suit by purchase 
from one Kamini Kumar Das who had 
obtained two mokurart leases from ‘one 
Channu Mia and others, ‘the owners of the 
ard share of the Taluks Manik Bibi and 
Asadulla Bibi Somera within which the 
lands were situate. The defendants denied 
that the lands appertained ‘to the Taluks 
Manik -Bibi and -Asadulla Bibi Somera as 
alleged by the plaintiffs, and asserted that 
they appertained to the $rds share of Taluk 


‘ Asadulla Bibi Somera owned by Haidar 
Ali and others, the lands of which share 


are found to be ‘distinétly demarcated from 
the yrd share and to form a separate 
estate. They further pleaded that the 
persons who granted the mokurard leases 


Were not the sole owners of the taluks to 


which the Jands were alleged by the 
plaintiffs to appertain. Those questions, 
however, have been decided by :the-Courts, 
below in favour of the plaintiffs and we 
agree with ‘the Courts below on these 


points. 


defendant Ananda Mohan Saha 
the lands in dispute in suits 


The 


tock leases in the other two cases in the 
benamt of the défendant Bepin from the 
former tenants. The defence substantially 
was that the former tenants had permanent 


‘and tiarsferable rights to these lands, and 


that in any case a 15 days’ notice to quit 
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was not sufficient in law to determine the 
tenancies. Some other pleas were taken 
in defence, but they were overruled and 
the findings on these points have not been 
challenged in appeal. 


The questions for consideration in these 
appeals are, first, whether the tenancies 
were permanent, second, even if not per- 
manent, whether they are transferable, third, 
even if they are transferable, whether a 
15 days’ notice to quit is sufficient in law 
to determine the tenancies, and 
whether disclaimer of title amounts to 
waiver of notice. _ l 

The first question should be dealt with 
in each of the cases separately. In Ap- 

peal No. 780 (Suit No. 141) the land was 
` purchased by Ananda from one Chandra 
Mohon, the defendant No. 2, in 1904. 
The land was described as a raiyati jote 
appertaining to Taluk Asadulla Bibi Somera 
(without mentioning the name of the land- 
lord) and bearing a rent of Re. 1-12-0. The 
Court of first instance after a full discus- 
sion of the evidence found that the land 
did not appertain to any jama of Re. 1-12-0, 
nor was it held under Haidar Ali and 
_ others, the owners of $rds share of Taluk 
Asadulla as stated by the defendants, but 
appertained to a jama of Rs. 2-12-0 held 
under Taluk Manik Bibi, and that although 


the tenancy had been the subject of in- 


heritance from father to son, it was not 
proved that it was held at an uniform 
rent or that it had been the subject of 
transfers, or that there were any substantial 
structures on the land, there 
a tin-shed on the land before the pur- 
chase by Ananda. Ananda erected two 
other tin-sheds and a pucca room after 
his purchase in 1904, but this was not to 
the knowledge of the plaintiffs’ lessors. 
The defendant is said to have obtained 
permission to erect the structures on the 
land from Haidar Ali, the owner of the 
2ydg share of the taluks, which had nothing 
“to do. with the grd share of the taluks to 
which the lands really appertain. The Court 
of Appeal below, though it did not disenss 
the questions fully, agreed with the 
conclusions arrived at by the Court of 
` first instance on the points. The learned 
Judge, it is true, refers to the fact of the 
origin of the tenancy not being known, 
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as if it was against the permanency of the 
tenancy, but having regard to the other 
facts found by the Courts. below, we are 
unable to hold that the Courts below were 
wrong in holding that the tenancy of 
Chandra Nath was not a permanent one. 

In Appeal No. 894 (Suit No. 142) the 
land was held by one Sohagi for about 
30 years, and Ananda obtained an “jara 
lease for 100 years from her in the name 
of the defendant No. 4, Bepin. ‘The Court 
of first instance held that it was practically 
a salé, there being no rent reserved and 
no mention of any reversion of the land 
to her at any time. It was said that one 
Chandrakala, the paternal aunt of Sohagi, 
made a gift of the land to her in 1901, 


“But it has been found against the defendants, 


It has also been found that there are no 
circumstances justifying the presumption 
‘that the tenancy was a permanent,one. 

In Appeal No. 896 (Suit No. 144) also, 
the land was taken in jara lease for 100 
years from the heirs of one Ram Prosad. 
The holding is described as raiyati basat 
bhita, no rent is reserved and no reversion 
is mentioned. The grantors of the pattah 
abandoned ‘the homesteads immediately 
after the grant making no provision. for 
the landlord's rent, and as in the last case - 
the patiah is virtually a deed of convey-. 
ance.. The holding was inherited by the 
heirs of Ram Prosad, but no other cir- 
cumstance has been. found which -may lead 
to a presumption of permanency. - 


In Appeal No. 895 (Suit No. 143) the 
land was held by Ram Prosad and was 
purchased from his son and nephew in 
1907 by the defendant Ananda Mohan. 
The kobala states that it was a mourast ` 
mokurart jama standing in the name of 


-Ram Prosad bearing a rent of 14 annas pay- 


able to one Chandra Nath Saha. Some 
rent-receipts were filed to show that Ram 
Prosad held the land as a mokurari jama. 
The rent receipts were missing from the 
record, and secondly, evidence was adduced 
with regard to these receipts. The re- 
ceipts were filed only from the year 1295 
and none of them granted by the malik 
Channn Mia and others. The Munsif 
discussed these receipts and the collection 
papers and disbelieved them. He further 
found that there was a mandir on the land 


N 


Vol. XXXIIL) 


but it was a dilapidated structure “and 
there. was no satisfactory evidence that 
the tenants built the mandir, and. came 
to the conclusion that the tenancy had 
not been proved to be a permanent one. 

The Munsif found on a detailed conèi- 
deration of the evidence that the defend- 
.ants failed to prove that the tenancies 
were permanent. The learned District 
Judge did not discuss the evidence fully, 
_ but agreed with the findings arrived at by 

the Munsif. The judgment being one 
of affirmance, we are not disposed to remand 
the case. The defendants, it is to be observ- 
ed, not only denied the title of the plaintiffs 
aad: then lessars (the true owners), but set 
up tenancies under Haidar Ali and others 
who are found to have no connection with 
the lands, and actually produced false receipts 
to show payment of rent to them. 


The tenancies not being permanent, the 
negt question is whether they are trans- 
ferable. Jf the tenancies are governed by 
the .Transfer of Property Act, then there is 
no doubt that the interest of the lessee 
can be transferred absolutely or by way of 
sub-lease as laid down by sectiou 108, clause 
(j), of that Act. The tenancies, however. 
were created before the passing of the 
` Transfer of Property Act. Section 2, clause 
(e), of that Act lays down that nothing in 
the Act shall be deemed to affect any right 
or liability arising ‘out of-a legal relation 
constituted before the Act came into 
force or any relief in respect of such 
right or liability. We think that in the 
present cases, the legal relation between 
the plaintiffs’ lessors and the defendants’ 
vendors was constituted before the passing 
of the Transfer of Property Act. The 
provisions of that Act, therefore, do not 


apply to the present case, and section 108, 


clause (j), of the Act does not affect the 
- rights and obligations of the parties. See 
Madhu Sudan Sen v. Kamini kanta Sen(1) and 
Hiramoti Dassya v. Annoda Prosad Ghosh (2). 
The tenancies in the present cases were tenan- 
cies from year to year before the passing of 
the Act and itis contended on behalf of the 
appellant that they, are tenancies from year 
to year subsequent to the passing of the 
‘Act. In. the first of the two cases cited 


(1) 82 ©. 1023; 9 ©, W. N. 895. 
(2) 7 0. È. J. 553, 
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above the tenancy was also from year to 
year, and inthe second it was a non-per- 
manent tenure and, therefore, appears to have 
been from year to year. It was held in those 
eases that the provisions of the Transfer of 
Property Act did not apply. That being’ 
so, the rights of the lessee have to be 
determined with reference to ihe law as 
it stood before the passing of the Transfer 
of Property Act. Now, previous to the 
Transfer of Property Act tenancies from 


‘year to year of hemestead lands were not 


transferable except by custom. In the case 
of Madhu Sudan Sen v. Kamini Kanta Sen 
(1) cited above Maclean ©. J., observed 
(Mitra, J., concurring): “That the incident 
of non-transferability was common to 
ordinary tenancies of agricultural lands and 
tenancies from year to year of homestead 
land before the passing of the Transfer of 
Property Act was held in Hari Nath 
Karmakar v. Raj Chandra Karmakar (3), 
ard we have taken the same view in 
339, 448, 449 and 
450 of 1903 decided on the 3rd April 
1905. The party alleging transferability 
had to prove a custom to that effect.” The 
same view was taken. in Hanuman Prasad 
Singh v. Deo Charan Singh (4) and Hiramoti 
Dassya v. Annoda Pr.sad Ghosh (2) referred 
to above. 


-. The. tenancies, therefore, were not trans- 
ferable except by custom. The tourt of 
first instance found that the custom of 
transferability was not proved. The learned 
District Judge, holding that the onus was 
upon the plaintiffs to prove a custom of 


“non transferability, found that the plaintiffs 
“ failed to prove a custom thatsuch tenancies 


are not transferable. The learned Judge ig 
obviously wrong, as the onus is upon the 
defendants who set up the. custom of 
transferability to prove that it existed and 
it is found by the Munsif that the evidence 
on both sides negatived the existence of 
such custom before 1862. in respect of 
homestead land. It is unnecessary, there- 
fore, to remand the cases fora finding on 
the point by the lower Appellate Court, 

It is contended that in two of the cases 
there were no transfers by way of sales, 
the defendants in those two cases having 


(3) 20. W. N. 122. 
(4) 7 C. L. J. 309. 
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btained jara leases, and that there was 
nothing in the law previous to the Transfer 
of Property Act to show that a tenant 
could not sub-let. But assuming that 
homestead lands held from year to year 
could betransferred by way of sub-letting 
before the passing of the Transfer of Pro- 
perty Act, we think the so-called leases 
are really sales of the leasehold interest. 
The zjaras, we have seen, are stated to be 
for one hundred years for a large amount 
of consideration, no rent is reserved and 
there is no mention of reversion of the land 
tothe grantors at any time. There is no 
provision for payment of rent to the land- 
lord. It may be said that a term being 
mentioned there was no absolute transfer 
of the tenant’s interest. But the Munsif 
has found (and the finding has not been 
displaced on appeal) not only that the so- 
called tjara leases are really sales out and 
out from the terms of the documents, but 
that the tenants have abandoned the lands 
without arranging for payment of rent and 
no rent has been paid by the tenants 
(grantors of the garas) ever since the ñaras. 
Upon the facts fonnd and looking at the 
substance of the transactions, we are of 
opinion that the jaras were a mere device, 
that they were really assignments, and 
that in any case there has been abandon- 
ment of the lands by the tenants. 

We are accordingly. of opinion that the 
defendants did not acquire any right under 
the conveyances in two of the cases or 
under the so-called čara leases in the two 
others. 

That being so, they are liable to-be 
ejected as trespassers and in this view it is 
unnecessary to consider the question raised 
on béhalf of the appellants, viz., whether 
a 15 days’ notice to quit is sufficient, or 
the question whether a disclaimer of title 
amounts to waiver of notice raised on behalf 
of the respondents. 


The result is that the appeals are dis- 
missed with costs. 
Appeal dismissed, 
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CALCUTTA. HIGH COURT. 
ÅPPEAL FROM ÅPPELDATE Decrer No, 3114 
or 1912, 

February 11, 1916. 

Present: —Mr. Justice Chowdhury 
and Mr. Justice Newbould. 
KRISHNA CHANDRA GHOSE—~ 
PLAINTIFR ~APPELLANT 
VENSUS 


RASIK LAL KHAN AND OTAERS—— DEFEND- 


ANTS—-RESPON DENTS, 

Evidence Act (I of 1872), s 115—Lstoppel, 
equitable--Fecding the estoppel—Transfer of Property 
Act (IV of 1882), s. 48, principles of, applicability 
of-—Estoppel, if applicable to Hindu conveyances prior 
to the Act—Sub-tenancy, permanent, by estoppel, 

Focr ticca (temporary) tenants of certain land 
having no right to grant a permanent sub-lease 
granted by a pattah a permanent sub-lease to the 
defendants’ -predecessor-in-interest in the land held 
by them, and subsequently two of them gave up 
their tenancy andthe other two obtained a permanent 
interest by a settlement in wmokurari mourasi 
inthe whole land. The plaintiff purchased the 
land from the latter two tenants and sued for 
declaration of his title and recovery of possession: 

Held, that inasmuch as the plaintiff denied 
his title from two of the grautors, he was estopped 
from denying the validity of the permanent sub-lease 
on the ground that at the timo ofthe grant the grantors 
had no title to grant such a sub-lease. [p. 673, col. 1.] 

Where a grantor by a recital is shown to have 
stated that he is seized of a specific estate and a 
Court finds that the parties proceeded upon the 
assumption that such an estate was to pass, an estate 
by estoppel is created in respect of any after- 
acquired interest of the grantor, the newly acquired 
title being said to feed the estoppel. [p. 573, col. 2.) 

Kurn Chowbey v Jankee Pershad, 1 Agra H. C. R. 
164; Kazee Abdool Mannah v, Buroda Kant Banerjee, 
15 W. R. 394, followed. 

The principle of estoppel is applicable to Hindu 
conveyances executed also before the passing of 
the Indian Evidence Act and the ‘Transfer of 
Property Act. [p. 573, col. 2.] 

Doe d. Prior v. Ongley, 10 C. B. 25; 20 L, J.C. P. 
26; 138 E. R. 11; 84 R. R. 436; Darlington v. Pritchard, 
4 M. & G.,788; 2 D. (N. s. 1664; 5 Scott. (N. R.) 610; 
12 L. J. C. P. 34; 7 Jur. 877; 134 E. R. 322: 61 R.R. 
652; Green v. James, 6 M. & W. 656; 10 L, J. Ex. 
73; 151 E. R. 575; Goodtitle d. Faulkner yv. Mores, 100 
E. R. 623: 3 T. R. 365; 1 R. R. 719; Sturgeon v, Wing- 
field, 153 E. R. 831; 15 M. & W. 224 15 L. J. Ex. 
212, referred to, 


Appeal against the decree of the Subordinate 
Judge, Hooghly, dated the 17th July 1912, 
modifying that of the Munsif, Howrah, dated 
the 26th June 1911. 

FACTS.—The facts material to the report 
appear from the following extracts from the 
judgment of the Munsif:— 

“This is a suit for establishment of title 
to and recovery of possession of a piece of 
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land * * * after demolition 


of a hut and a privy constructed by the 
defendants on- the said land and for mesne 
profits, The case of the plaintiff is that 
a plot of land measuring bout 18 cottas 
originally belonged to Srimanta Jugi and 
Dukhiram Jugi; and that the share of 
Srimanta which was 8-annas was sóld in 
auction and purchased by Nilkamal Hazra, 
maternal uncle of defendants Nos,.1—3; that 
Nilkamal sold the same by a registered 
kobala, dated the 4th Aswin: 1278, to Ram- 
moni Dassi, wife of Srimanta Jugi; that 
Rammoni Dassi also purchased ‘the share 
of Dukhiram by a kabala and since then 
Rammoni Dassi was in.possession of the 
entire 16-annas share; that Rammoni Dassi 
sold the demarcated southern half of the 
18 coéttas to Rammoy Ghosh, father of the 
plaintiff, by a registered kobala, dated the 
22nd Jatshta 1292, B.S.; that Rammoy was 
in exclusive possession of the said southern 
half and died in Bhadra, 1298, leaving the 
plaintif as his sole’ heir 

# * that the ey 
(Nos. 1 to 3) in collusion with défendant 
No. 4 constructed a two-storied tiled hut on 
a portion of 9 cottas = * # ia 
and they again condtracted a privy on the 
disputed land.” 

The main defence was that Srimanta Jugi 
and ‘his three brothers, Dukhiram Jugi, Dino 
Nath Jugi and ‘Iswar Jugi, granted mourasi 
mokurare patta for 4 cottas land to Bilas 
Moyee Dasi (maternal grandmother of de- 
fendants Nos. 1 to 3) on 27th Magh 1272, 
B:S., and'thát Bilas Moyee made a gift óf 
this land with other lands to her daughter, 
mother óf defendants Nos. l:to 3, and from 
the :mother these -defendants inherited this 
land and had been in possession for more 
than twelve:years, and the plaintiff’s suit was 
barred by: limitation. 


The Munsif decreed -the -plaintiff’s suit 
with mesne profits. QOnappeal the Subordi- 
nate Judge granted the plaintiff a modified 
decree and dismissed his claim for khas 
possession of a portion of the Jand and 
ordered that the structures raised by defend- 
ant No. 4 should not .be demolished. In 
the judgment he observed: “Babu Ambika 
Charan Mitra (the learned Vakil for plaintiff- 
respondent) pointed ont to me that the.Jugis 
‘had no right to grant a mokurari mouras¢ 
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patta, Exhibit B, to Bilasmoyee Dassi as 
they had merély a ficca right and he 
drew my attention to the plaint, judgment 
and decree in enhancement suit No. i of ` 
1886 by the landlord * * 

Dino and Iswar gave up.the land. 
Srimanta and Dukhiram took 


mourast of the 18 entfas. 
se ¥ ” $ 


Only 
mokurart 


When these 
two Jugis secured mourasi mokurart right 
after the potta, Hxhibit B, the plaintiff is 
estopped under section 115, Evidence Act, 
from denying the mourast mokurart potta 
ixhibit B, for the plaintiff’s father also 
derived his title through them. Section 43, 
Transfer of Property Act, also is in favour of 
defendants Nos. 1—3. It is true ‘that the 
Indian Evidence Aét, and the Transfer of 
Property Act came into force after the potia 
Exhibit B, but the equitable principle 
embodied in the above sections were in foree 
although .they were not codified.” 

Babu Bepin Bihari Ghosh, forthe Appel- 
lant, contended that the lower Court had 
wrongly decided the case by throwing 
the onus upon the plaintiff. In this case the 
onus was clearly upon the defendants, vide 
Hiramoti Dassya v. Annoda Presad Ghosh (1). 


Before the passing of the Transfer of 
Property Act, no tenant without a per- 
manent interest had the right'to transfer 
the tenancy or any interest therein by way 
of snb-lease, see Hiramoli Dassya v. Annoda 
Prosad Ghosh (1) and Hanuman Prasad Singh 
v. Deo Charan Singh (2). 


[Caowpavry, J—What is the effect of 
Exhibit B (the patta creating the sib- 
lease) ? | 


Srimanta and others joined to grant 
a permanent sub-lease of their tennre. 
This was equivdlent to a transfer of ‘per- 
manent interest in the tenure. So, the 
Jaw applicable to a sale of:the tenure would 
aslo apply to the case:ofa grant of per- 
manent interest in the tenure, see Ananda 
Mohan Saha wv. Gobinda Chandra Ray (3). 

My second point is that neither section 115 
of the Indian Evidence Act, nor section 43 of 
the Transfer of Property Act should have 


(1) 7 C.-L. J. 553 ab p. 555. 
(2) 7 ©. L. J. 309. 
(3) 23 Ind. Cas, 565; 20 C, W. N. 322 at p. 325 
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been applied in deciding this case. The 
equitable doctrine embodied in section 48 of 
the Transfer of Property Act was not in 
force in British India before the passing of 
that Act, Vide Doolt Chand vw. Biri Bhookun 
Lal Awasti (4). 

[Cnowpuyury, J.—The Judge has held 
= that though your client hada temporary 
lease, he granted a permanent lease and his 
lessees are entitled to get whatever interest 
your client could have legally granted them. 
Is that wrong ? ] 


Where the grantor had no interest what- 
ever but purported to grant the interest to 
another, then if the grantor subsequently 
acquires the interest, that interest thus 
acquired feeds the equitable estoppel; but 
where the grantor had some interest in 
the land, however small, and then grants 
an interest to another larger than his own 
interest, the grantee could not get a larger 
interest even though subsequently the grantor 
acquired that Jarger interest. In a case 
like this, estate by estoppel does not arise: 
See Foa on Landlord and Tenant, 2nd Edi- 
tion, page 265, and Walton v. Waterhouse (5). 


Thé reasons on which this principle is based 
are given in Langford v. Selmes (6). A 
person who holds an estate only fora term 
cannot, by granting a sub-lease exceeding 
the term, be estopped from denying the 
validity of the lease beyond the term, even 
though afterwards he acquires an enlarged 
estate. The principle is only applicable 
when the grantor had no estate whatever 
at the time of the grant but subsequently 
acquires the estate. 


Again, whether this principle is sound or 
-not, my contention is thatit was unknown 
in British India before the passing of the 
Transfer of Property Act and the Indian 
Evidence Act and could not be applied 
in any transaction before the passing 
of the Act. It is a comparatively modern 
principle and is not always a very just 
. principle. A man who made a wrong 
representation, though quite innocently and 
in good faith, may be made to snuffera 

(a) 10 €. L. B. 61; 6 C. L. R. 528. 

(6) 2 Wms. Saund, 415; 85 E. R. 1226. 


(8) 3 K. & J. 220 at p. 227; 3 Jur. (N. s.) 859; 69 E. 
R. 1089; 112 R. R. 118, 
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loss by the application of the principle. 
See Casperz on Estoppel at page 415 and 
Doolt Chand v Bir; Bhookun Lal Awasti (4). 
Srimanta and Dukhiram cannot be said to 
have warranted the title of other brothers 
when granting the permanent sub-lease. 
Could they on any principle be bound by es- 
toppel so far as regards the share of the other 
brothers? This equitable doctrine of estoppel, 
even if applicable against the interest of Sri- 
manta and Dukhiram, can have no application 
against the interest of the other brothers 
Dinu and Iswar whose interest had vanished 
for non-payment of the enhancement rent. 


Thirdly, it cannot be said -that my client 
had notice of the option of the snb-lessee 
so that section 43 of the Transfer of Property 
Act could apply against him. It has not 
been shown that my client was aware of the 
sub-lease at the time of his purchase of 
the land, 


Section 115 of the Indian Evidence Act 
could not be made applicable to the facts 
of this ease. Srimanta and Dukhiram 
were not bound to feed the estoppel so 
far as the interest of Dinu and Iswar 
waa concerned. 

This question of estoppel ought not to 
have been allowed to be raised for the 
first time in the Court of Appeal below. 
It is not purely a question of law, but a 
question of both Jaw and fact. l 


Babu Mahendra Nath Roy, for the Respond- 
ent.-—The question of equitable estoppel 
was not a material question to decide for 
the purpose of disposing of the case. The 
finding of the lower Appellate Court on 
questions of fact was amply sufficient for 
the decision of the appeal; but the learned 
Judge in the Court below had discussed the 
question of equitable estoppel in answer to 
what the appellant’s Vakil had urged there 
as a question of law. 

Srimanta, Dukhi and their brothers took 
a selami and by making a representation 
that they could grant a permanent lease 
indveed the grandmother of the defendants 
to take the sub-lease. The question is—could 
the representatives-in-interest of Srimanta 
and Dukhi gainsay that representation P 
Even if section 115 of the Indian Evidence 
Act and section 48 of the Transfer of 
Property Act were neyer enacted in any 


i 


= 


‘whether the purchase 
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Code, there must be some equity” some- 
where to prevent an injustice which would 
certainly arise if the representatives of 
Srimanta and Dukhi were not held bound by, 
their conduct. A person not having power 
to grant a permanent ‘lease, if he grants 
a permanent lease, cannot challenge the 
permanent lease after he has acquired the 
right to grant such permanent lease. The cases - 


‘reported as Kazee Abduol Mannah vy. Buroda 


Kant Banerjee (7), Kurn Chowbey v. Jankee 
Persiad-\8) support this principle, which 
ig a principle of natural justice, apart 
from any statutory law. If “yon make 
a representation and thereby inducè an- 
other to do something to his detriment, 
youare bound to make good the representa- 
tidn to, the extent of your power, no. matter 
when and how “that power is acquired by 
you. Srimanta and Dukhi had the power 
to make good the representation, though at 
the time of the representation portions of 
the land covering the sab-lease belonged to 
other persons. They made the represent- 
ation that a permanent lease could be 
granted of the whole land, though at that 
time. a part of it belonged to others. But 


. when subsequently they acquired that part, 


they acquired the powerto make good the 
whole representation. The defendants are 
in possession and they have a permanent 
lease, though it. was invalid at the time 


. of its inception. Could the representatives of 


Srimanta and Dukhiram say to these de- 
fendants: “You must go out, your permanent 
lease granted by our predecessors could not 
have been granted by them as they had no 
power to grant such a lease ? ” 


As regards the question of bona fide pur- 
chase raised by the other side in argument 
here, no such question having been raised 
in the Courts below it could not be urged for 
the first time in second appeal, as “many 
facts had to be considered in determining 


was made bona fde 
without notice. 


Babu Bepin Bihari Ghose, in reply.— My 
suit was for ejectment. I proved my title 
and it is for the defendants to show that 
they are entitled to remain upon the land; 


(7) 15 W. R. 394. | 
(8) 1 Agra E. U. R, 164, 
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As the finding of fact arrived at by the 
Munsif was sufficient to decide the case,- 
he did not enter into the equitable 
estoppel, 


[UHOWDHURY, J.—You did not invite trial 
on this point. | 


The point was raised in the Grat Appel- 
late Court and has been decided by that 
Court. Even if this were done, the point being 
one purely of law could be raised here 
in second appeal. - 


JUDGMENT.—The plaintiff snes for 
declaration of title to a 9-cotta plot of 
land and for ejectment. He bases his elaim 
upou a registered kobala executed by one 
Ramani Dasi, dated the 22nd Jadstha 1292, 
by whicli. she sold the southern half portion 
of a plot of land measniing in all. 


. IS cottas. -He complains that the defendants 


have, under colour of a patta (Exhibit. B) 
alleged to have been granted to their 
maternal grandmother; Bilas Moyee Dassee, 
by certain persons hereinafter referred to 


.as the Jugi brothers, dated the 27th Magh 


1272, taken possession of a portion of the 
plot in suit and created structures thereon, 
The Jugi brothers were tenants under one 
Beswesar Banerjee. They were in posses- 
sion of 3 bighas 14 cottas. Their landlord 
brought a suit in 1866 for enhancement of 
rent against’ them and obtained a decree. 
The landlord asserted that the Jugis held 


‘the land without lease and without giving 


a kabuliyat. The suit was decreed and 
eventually two of the brothers namely, Iswar 


Chandra and Dino Nath “gave up their 


tenancy.” The remaining two brothers 
Srimanta and Dukhiram then obtained a 
settlement in mokurari mourasi -of 18 cottas, 
half of which has now passed on to the 
plaintiff. It appears that the four „Jugi 
brothers by a deed, dated 27th Magh 1272, 
purported to create a mokurari jama of 4 
cottas out of the plot of about 4 bighas in 
their’ possession in favour of Bilas Moyee. 
The plaintiff’s case inthe plaint was that 
these 4 cotéas had nothing to do with his 
9 cettas and were outside the area. He 
placed the 4-coffe plot between the 


southern boundary of his plot of 9 cottas 


and north of a tank known as the Hansa 
Tank, The defendants’ case is that their 4 
gottas cover the disputed land, 


? 
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In the first Court the following issues were 
raised relating to this matter:— 
5th. Has the plaintiff his alleged right, 


~ title and interest in the land in suit P 


6th. Does the land mentioned in the 
palta cover the disputed land ? 

The learned Munsif held that the plaintiff 
had established his right to 9 cottas, He 
held further that the disputed land was not 
covered by Bilas Moyee’s patta relied upon 
by the defendants. The defendants appealed. 
The only points submitted before the first 
Appellate Conrt were (1) that the plaintiff’s 
title had not been proved, (2) that the 
lower Court should have found that the 
disputed land was included in the patta. 
The learned Subordinate Judge agreed with 
the first Court in holding that the plaintiff 
had established his title, but he held that 
the learned Munsif was wrong in finding 
that the north bank of the tank was 
included in the patta. He found that the 
land lying south of a straight line drawn 
from the southern corner of Nritya Lal 
Ghose’s land shown in the amine map, 
right up to the sideof the drain which 
is to the east of Bantra Road, was the 
northern limit of the defendants’ land covered 
by the patia, and in that view he directed 
that the plaintiff was to get khas possession 
of the land lying north of that straight 
line by démolition of the structures erected 
by the defendants, but that the plaintiff was 
not to get khas possession of the-land which 
lies to the south of that straight line, as being 
covered by patta Exhibit B. It will be 
seen thatthe above findings dispose of the 
issues raised in the case. It appears, how- 
ever, that the learned Vakil for the plaintiff- 
respondent in the first Appellate Court, 
during his argument, contended that the 
Jugi brothers had no right to grant a 
mourast mokurart palta to Bilas Moyee, as 
they had merely a ticca right, and, therefore, 
the defendants had not derived any title to 
the 4 cottas. This was not one of the issues 
raised, but the learned Subordinate Judge 
dealt with this argument and held that 
when Srimanta and Dukhiram eventually 
secured a mourast mokurart right to 18 cottas, 
and inasmuch as the plaintiff derived his 
title from them, the plaintilf was estopped 
under section 115 of the Evidence Act from 
denying Bilas Moyee’s gatia whé also derived 
her title from Srimanta and Dukhiram and 
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their brothers, and that section 45 ofthe 
Transfer of Property Act was also in 
favour of the defendants. He héld that 
although these Acts had come into force 
after the patta, the equitable principles 
embodied in the above sections were appli- 
cable. In this Court the main argument has 
been based upon this portion of the judg- 
ment, Itis strenuously contended that the 
learned Subordinate Judge has erred in deal- 
ing with the question in this manner. 

The argument has proceeded under these 
heads:~(1) That the Jugi brothers did not 
possess a mokurart right in 1272 and were 
not competent to create an under-fenure. 
Therefore, Bilas Moyee acquired nothing 
under her patta Exhibit B., dated 27th Uagh 
1272, 

(2) That the principle of estoppel has no 
application in a case where there is originally 
no title at all, but only in cases where there is 
an enlargement of an existing interest. 


(3) That after the landlords’ suit for 
enhancement of rent, the Jugi brothers took a 
fresh séttlement of 18 cottas from the 
zemindars. It was a fresh transaction nót 
affected by any estoppel, but even if there 
were any estoppel, they could only be, 
called upon to discharge their liability to 
the extent of one half of the 4 colias purport- 
ed to have been granted by the four brothers 
jointly and inasmuch as the defendants 
had already two cotias outside the -Jand in 
dispute, they were not entitled to claim any- 
thing more from the land iu dispute. 

(4) That the plaintiff, being in the-position 
of a bona fide purchaser for value without 
notice of any such claim, is not bound to re- 
ecognise it. 


No issue as tothe plaintiff being in the 
position of a bona fide purchaser without 
notice was raised in the two Courts, and it is 
too late now to raise it. The plaintiff 
chose to rest his case in both Courts on 
the issues above mentioned, and the find- 
ings of the first Appellate Court dispose 
of them. That Court, however, has entered 
into a discussion of some of the above points 
placed before him during argument and we 
shall, therefore, deal with them. 

It is clear that the Jugi krothers had no 
mokurart mourast terure from the zemin- 
dar at the time they granted a mokurari 
patta to Bilas Moyee. tis also clear that 


pad 


‘the ground that at. the time 
Moyee’s patta, the grantors had no title, 
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they. made a false. representation when they 


_ brought the grantee on the land which was 


then in their. possession. Two of them then 
gave up possession and the remaining two 
took a fresh settlement of 18 cottas in 
mokurart mourasé. Apparently the defend- 
ants and their predecessors remained on 
the land throughout and the simple ques- 
tion. is, can the plaintiff now eject them on 
of Bilas 


the plaintiff having derived his title from 


‘two of them? If these two were estopped, the 


plaintiff also is. Could those two be called 


upon to make -good their representation. 


when’ they actually acquired the right to 
grant a sub-mokurart? We do not think 
there is any doubt that they could be so 
called upon. It is contended that the 


principle of “feeding the estoppel” is not 


applicable to Hindu conveyances, at least 
to cases before the Evidence Act and Dool: 
Chand- v. Bir} Bhookun Lal Awasti (4) 
is cited in support of this proposition. 
That case turned upon the effect of 
a.petition in which the petitioner disclaimed 
all interest in an estate in which she had-at 
that time only an expeztant right, but to 
which she became afterwards entitled ab- 
solutely. It was contended that it raised 
an estoppel, and. that the petitioner must 
be «taken to have abandoned her right to 
the. property. Their Lordships found that 
there was. no reason to suppose that by the 
petition the petitioner in any degree con- 
templated a conveyance of her rights, 
There was no consideration for the con- 
veyance suggested. There was no misre- 
presentation by her to the defendant; who 
had raised the question of estoppel, 
who was himself aware of the real 
facts. of the case. The pdssage in the 
judgment in Dooli Ohand v. Birj Bhookun Lal 
Awasti (4) that the principle of’ English 
Law which allows a subsequently acquired 
interest to feed, asit is said, the estoppel, 
does not-:apply to Hindu.conveyances, appears 
to be merely. an observation in answer to 
an argument based upon the case which 
was-cited ‘in the course of argument, name- 
ly, Musammat Oodey Koowur v. Musammat 


Ladoo (9). [See Ram Nirunjun Singh v, 


(9) 13 M. I. A. E85; 15 W. R. 16 (P.O); 6B.L. R. 
288; 2 Sath_P, C. J. 888; 20 B. R. 669; 2 Bar. P.C, J. 
625, - ; 
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Prayag Singh (10).] It seems to be an 
obrier and the exact significance of the ex- 
pression Hindu conveyance” ix not also 
clear. There is, however, ample authority 
to be fouad in Indian cases respecting leases 
for the following proposition, that when a 
grantor by a recital is- shown to have stated 
that he is seized of a specific estate, and 
the Court finds that the parties proceeded 
upon the assumption that such an estate 
was to pass, an estate by estoppel is created 
between the parties and those claiming 
under them in respect of any after-acquired 
interest of the grantor, : the newly acquired 
title being said “to feed the estoppel.” See 
Kurn Chowbey v. Jankee Proshad (8), Kazee 
Abdool Mannah y. Buroda Kant Banerjee (7), 
both of them before the Evidence Act and the 
Transfer of Property Act. What the learned 
Judge meant to hold was that the above 
principle applied to the present case, and 
“We agree with that view. 


The learned Vakil’s second contention 
before us does not appear to us to be sound. 
See amongst others Doe d, Prior v. Ongley 11 ), 
Darlington v. Pritchard (12), Green v. 
James (13), Govdtitle d. Faulkner v. Morse 
(14) and Sturgeon v. Wingfield +15). The two 
.Jugi brothers were parties to the false re- 
presentation originally made and they could 


. be called upon to make good such repre- 


sentation to the extent of their capacity. 
They could not be heard to say that al- 
though they had ample land ont of which 
the entire 4 cottas could be treated as 
having been granted in mokurart, each 
of them could only be called upon to con- 
tribute 1 cotta each. We do not think that 
contention is sound. 


The first Conrt held that the defendants 


‘had failed to prove adverse possession and 


the Appellate Court was of opinion that 
the defendants’ possession was to be held as 
following the plaintiff's title, and that the 
plaintiff's claim to khas possession was barred 
by 12 years’ limitation. 


(10) 8 ©. 188 at p. 144; 10 C. L. R. 66. 

(11) 10 ©. B. 25; 20 I. J.C. P. 26; 188 E. R. 11; 84 
R. R. 486. 

(12) 4 M. & G. 783; 2 D. (x. s.) 664; 5 Scott. (x. R.) 
A L. J. O. P, 34; 7 Jur. 677; 184 E. R. 822; 61 R, 

, 652, oe 

(18) GM. & W. 656; 10 L, J. Ex. 73; 151 E R. 578, 

(14) 3 T. R. 865; 1 R. R. 719; 100 E. R. 623. 

(15) 15 M. GW, 224; 15 L. J. Ex. 212; 153 E. R, 831, 
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We accept the findings of the Appellate 
Court and the principles of law held ap- 
plicable by it. Hiramoti Dassya v. Annoda 
Prosad Ghosh (1) is relied upon for the pro- 
position that as the plaintiff has proved 
his title as owner, it is for the defendant to 
prove his title to remain as a tenure-holder. 
We think the defendants have established 
that the plaintiff is not entitled to khas 
possession of the piece vf land to the south 
of the line drawn by the Judge. The 
appeal will, therefore, be dismissed with 
costs. 


Appeal dismassed, 


CALCUTTA HIGH COURT. 
Rurss Nisi Nos. 452 AND 403 or 1915. 
Febrnary 25, 1916. : 
Present: —Justice Sir Herbert Holmwood, Kr., 
and Mr. Justice Imam. 
SREENATH HALDAR AND OTRERS— 
PETITIONERS 
versus 
BEPIN BEHARI MAL AND OTHERS— 
OPPOSITE PARTIES, 

Appeal— Sale in execution of rent-decree set aside on 
ground that judgment-debtor purchased benami and 
also on other grounds of irregularity and fraud—Bengal 
Tenancy Act (VIE of 1845), a. 173 (8)—Civil 
Procedure Code (Act V of 1908), s. 47, O. XX2, r. 90. 

The mere fact that one of the grounds, on which 
the sale of a tenure or holding in execution of a rent- 
decree was set aside by a Munsif, was that the 
judgment-debtor purchased the property through a 
benanidar, does not bring the case within section 173 
(3) of tho Bengal Tenancy Act where there wero 
other grounds for setting aside the sale ¢. e., grounds of 
irregularity and fraud which are governed by section 
47 as wellas Order XXI, rule 90, Civil Procedure Code. 
In such a case the Court not only has power bub it has 
the positive duty not to adopt the summary pro- 
cedure laid down in section 173 of the Bengal 
Tenancy Act, but to try the case under the ordinary 
provisions of the Civile Procedure Code, and its 
decision is open to appeal and second appeal. 
[p. 575, col. 2. ] 

Rules issued against the order of the Addi- 
tional District Judge, 24-Pargannas, in Mis- 
cellaneous Appeals Nos. 177 and 176 of 1914. 

FACTS material to the report as they 
appear form the verified petition and the 
judgments of the lower Courts are as 
follows i— _ l l 
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In execution of a decree for arrears of 
rent a mourast jama was sold and was pur- 
chased by one Bepin Bihari Mal, who was a 
relation of the tenants-judzment-debtors; 
thereupon » mortgagee ofa portion of the 
jama and a purchaser of another portion 
made two applications for setting aside 
the sale under section 1730f the Bengal 
Tenancy Act, and also under Order XXI, 
rule 90, of the Civil Procedure Code, on the 
allegation that the purchase was made 
by the judgment-debtors in the benamz of 
the avction-purchaser and that the sale 
was brought about by suppression of all sale- 
processes and by gross undervaluation of 
the property in the sale proclamation, etc., 
The Munsif allowed the applications and 
set aside the sale, holding that the judgment- 
debtors had purchased in the benamz of the 
auction-purchaser and thav they had 
colluded with the decree-holders in bringmg 
about the sale by suppression of the sale 
proclamation and that the decree-holders 
had deliberately stated very small value 
for the property :in the sale proclamation, 
though they knew that the property was 
worth much more. Against the decision of 
the Munsif there were two appeals by the 
auction-purchaser to the District Judge, 
who by his judgment and order, dated the 
12th January 1915, reversed the dect- 
sion of the Munsif and confirmed the sale 
holding inter alia that there was no evidence 
of any material irregularity in the conduct 
of the sale. He also held that the auction- 
purchaser was nota benamidar of the tenants- 
judgment-debtors. The original applicants 
who had applied for setting aside the sale 
preferred two second appeals to the High 
Court and also two petitions under section 
115, Civil Procedure Code. The two second 
appeals were summarily dismissed under 
Order ALI, rule 11, Civil Procedure Code, 
by another Division Bench of the High 
Court and the two petitions came up for 
hearing before this Division Bench. 

Babu Giria Prasanna Roy Chowdhury, for 
the Petitioners, contended that the Dis- 
trict Judge had no jurisdiction to hear the 
appeals preferred by the auction-purchaser. 
Under section 173 of the Bengal Tenancy 
Act, no appeal Jay against the decision of 
the Court of first instance at the instance of an 
auction-purchaser who was an outsider and 
not a party to the suit. He referred in 
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support of his contention to Harabandhu 
Adhikari v. Harish Ohandra Dey (1); Joytara 
v. Ram Krishna Seal (2); Hira Lal Ghose v. 
Ohundra Kanto Ghose (8); Amir- Rat 
v. Basdeo Singh (4); Jadab Ohandra Menene 
v. Joy Gopal [A a SN (5). 


“He also contended that the District Judge 


acted with material irregularity in setting 
aside the order of the Munsif without 
‘coming to any finding whether the gross 
_ urdervaluation of the property in the sale 
proclamation deliberately made 
decree-holder was not by itself an irregula- 
rity vitiating ‘the sale. His mere finding 
that there was no evidence of any material 
irregularity in the conduct of the sale 
was not sufficient, for the sale proclamation 
. itself ‘showed thatthe property had been 
grossly undervalued by the decree-holder and 
that knowingly. 


i [ Ho:awoon, fallow could you come up 
under section 115, when thereis a right of 
second appeal ? | 


Ina case like this there is no right of 


second.appeal because the contending parties - 


are the auction-purchasers on the one side 
and the decree-holderg on the other side, 
_ and the question was one under 
173 of the Bengal Tenancy Act. If your 
Lordships hold that there was a- right 
-of second appeal, I might mention that 
two second appeals were preferred but 
-those . were ‘dismissed by another Divisional 
Bench ‘on the ground that no second appeal 
lay. 


Babu Sustl Madhab Mullick for Babu Provas 
Chandra Matter and Babu Surendra Madhab 
‘Mullick for the Opposite Parties, were not 
called upon. 


JUDGMENT.—These were Rules calling 
upon the opposite party to show cause why 
the order of the District Judge, reversing 
the decision of the Munsif setting aside a 
‘sale under the Bengal Tenancy Act, should 
not be set aside on the ground that the 
appeal was incompetent. 


~ 


ees W. N. 1&4, 
_ (2) 7 Ind. Cas, 769; 13 O. L. J. 257- at p. 261; 15 C. 
W. N. 512. 

(3) 26 C. 539; 30, W. N. 403. 

(4) 5 0. L. J. 204, 

(5) 20. Ind, Cas. 191; 19 CO, LL. J, 51, 
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Now the-reason why the petitioner contends 
that the appeal is incompetent is that the 


‘grounds of the Munsif’s decision or one of the 


grounds of the Munsif’s decision was that the 
judgment-debtor had purchased the property 
himself benamz through theauction-purchaser. 
But that does not necessarily bring the case 
within section 173 (3) of the Bengal Tenancy 
Act. That section says, when the judgment- 
debtor purchases by himself or through 
another person a tenure or holding so sold, 
the Court may, if it thinks fit, on the appli- 
eationof the decree-holder or any other person 
interested in the sale by order set aside the 
sale. This is a summary procedure which the 


| Rent Courts are allowed to take, if they see 


fit, where no other question arises but the 
question of benamz. But where the grounds 
for setting aside the sale are, as they were in 
{his case, grounds ofirregularity and fraud, 


. grounds falling within the purview of section 


311 of the old Code and now governed by 


section 47. of the new Code as well as by 


Order XXI, rule 9C, there can be no donbt 
that the Court not only has power, but it 
has the positive duty, not to adopt the sum- 
mary procedure laid down in section 173 but 
to try the case, as the Munsif appears to have 
tried this case, under the ordinary provisions 
of the Code of Civil Procedure. There can 
be no doubt from the Munsif’s judgment that 


, he had no idea of confining his decision to 
-section 173 of the Bengal Tenancy Act. 


He 
does not mention that section; nor does he 


refer to it; and the mere fact that one of 


the grounds of irregularity. and fraud urged 


against the sale was that the judgment- 


debtor had purchased the property benam? 
would not bring the case within section 1:3. 
Not only, therefore, wasthe appeal not incom- 
retent but onthe authorities of which we 
need only refer to the case of Chand Monee 
Dasya v. Santo Moni Dasya (6), .a second 
appeal would lie. It appears that the 
petitioners who obtained these Rules did file 
second appeals in this Courtand that those 
appeals were summarily dismissed by another 
Bench. We, therefore, cannot give him any 


‘assistance in the matter of second appeals. 
-He can, if he is so advised, apply tothe Court 


which summarily dismissed these second 
appeals for review of that order. But we 


“cannot in any way interfere with it. 


(6) 24 C. 707 at pe 710; 1 C. W. N, 5841 


a =- 
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The result.isthat these Rules ara discharged 
and the opposite. party- who has appeared is 
entitled toshis costs, one gold mohur in each 
Rale. 

- Rules discharged. 


BOMBAY HIGH COURT. 
Civiu APPEAL No. 9 or 1915. 
l September 22, 1915. 
Presen':—Sir Basil Scott, Krt., Chief Justice, 
l and Mr, Justice Shah. 
NARAYANBHAT BHIMBHAT JOSHI 
AND ANOTHER—DEFENDANTS—APPELLANTS 
versus l 
AKKUBAL MANOHARBHAT JOSHI— 


PLAINTIFE — RESPONDENT. ; 

Civil Procedure Code {Act_V of 1908 , s. 107, O. XLT, 
7. 28, ete—Civil Procedure Code (Act XIV of i8%2), 
s. 564—Appeal—Remand, general power of -- Amend- 
ment of pleadings—Adoption, suit te set aside, for 
“fraud —Remand for findine on question of “undue ime 
fluence’——Appellate Court, powers of—Specific Relief 
Act (I of, 18773,  38-Suit to set aside adoption—- 
Relief claimed on ground of “Fraud,” whether can be 
granted on ground of “undue influence”, 

A general power of remand cannot be inferred 
from the non-enactment of section 564 of the old 
Civil Procedure Code. Such a provision is out 
of place in view of the rule-making power- reserved 
to High Courts under the present Code. [p. 577, 
eol. 2. 

Narottam Rajaram v. Mohanlal Kahandas, 17 Ind, 
Cas. 89l; 14 Lom. L. R. 1154; 37 B. 289, referred to, 

_Although “undue influence” and “fraud” are dealt 
with under separate sections in the Indian Contract Act 
(sections 19 and 19A), “undue influence” is a branch 
of “frand” in equity and invites the same relief in 
a case to seb aside an adoption, under section 38 of 
the Specific Relief Act. [p. 578, col. 1.] 

A deed of adoption was sought to be declared null 
and void on the ground that its execution was 
obtained by “fraud.” The suit was dismissed. On ap- 
peal the adoption was sought to be set aside on the 
ground of “undue influence.” ‘The Appellate Court 
allowed the plaint to be amended so that it might be 
brought in accord with thecase put forward in 
appeal, and remanded the suit tothe Court of first 
instance with the direction that, after taking a 
supplementary written statement, fresh issues should 
be raised in the new pleadings and the case decided 
on the merits: 

Held, (1) that.alshough under section 107, Civil 
Procedure Code, an Appellate Gourt.had power to 
remand a case subject to the conditions and limi- 
tations prescribed by rules, the rules under Order 
XLI containing the conditions of remand did not 
permit of such an order as the lower Appellate Court 
had passed; [p. 577, col. 2.] 


- (2) that-the lower Appellate Court had committed. 
a material irregularity in requiring the Court of 
first instance to reconsider the whole case de noro 
and write another judgment; [p. 577, col. 2.] 
Venkata Varatha Thatha Chariar- v. Anantha 
Chariar, 16 M. 299; 3 M. L. J, 150; 6 Sar..P. O. J. 364 
(P. C.), Mallikarjuna v. Pathaneni, 19 M, 479,veferred 
b 


Court of Appeal from giving relief if it found a case 
of “undue influence” established. [p. 577, col. 2.] 


Appeal against an order passed by 
the Assistant Judge, Belgaum, in Appeal 
No. 24G of 1918, reversing the decree passed 
by, and remanding the suit to, the Joint 
Subordinate Judge at Athni, in Civil Suit 
No. 260 of 1912. 


Mr. K. H. Kelkar, for the Appellants. 


Mr. Nilkant Atmaram, for the Respondent. 


JUDGMENT. 


0, s ” 
(3) that there was nothing to prevent the.lower- 


4 


Scorr, C. J.—This suit was instituted — 


by the plaintiff to obtain an injunction, which 


would give to her undisturbed control of . 


the properties of her deceased husband, as 
against the 2nd defendant claiming to be 
her.adopted son and for a declaration that he 
was not the adopted son and that the adop- 
tion deed alleged to have been passed by the 
plaintiffto the 2nd defendant was null and 


void on theground that its execution was 
obtained by fraud. The 5th paragraph of - 


the plaint contains the particulars of the 
fraud alleged to the following effect:— 


“The lst defendant told me that gattas 


had to be got written for tenants in respect of 
lands of my ownership and took me to Atbni 
four months agoand went with metothe 
Sub-Registrar’s Office and telling me he had 
papers prepared as mentioned by him and 
asked me to sign my consent to registration. 
My mother being dead I had, since my in- 
fancy, lived in the Ist defendant’s house ard 
my marriage took place there and therefore 
relying on the lst’ defendant's word I gave 
my consent in the cce cf the Registrar. 
Excepting the lst defendant there was noone 
else to give me advice, Fifteen days ago I 
came to know the paper was an adoption 
deed in favour of the defendant No, 2, I 
never gave him in adoption.” 

“The defendant No. 1 is father.of the defend- 
ant No, 2, who is older than the plaintiff. She 
is alleged to have adopted him when she had 
just attained the age of nineteen years. The 
defendants put in separate.written statements 
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and alleged that the circumstances alleged to 


haye existed regarding the adoption deed 
were false. 


In the Trial Court an 
apon the point as follows:— l 
“Are the cirenmstanees mentioned in 

paragraph ö of the plaint proved?” 


issue was raised 


"Mach evidence was recorded on both sides ’ 


: ‘and the learned Judge- found the issue in 
‘the. negative. He held that the fraud alleged 
to have been practised on the plaintiff 
‘ih the matter of the alleged adoption was 
‘not -established and that there was no 
‘evidence of misrepresentation as to the deed 
‘she : was acknowledging before the Sub- 
“Registrar or that she was defrauded or 
that she was the-creature of the defendants. 
‘He-proceeds to remark that: 
: “The plaintiff might also contend that 
‘she was the ward of the Ist defendant 
-and did not know what was meant by 
“adoption, etc. and that the burden of proving 
‘absence of fraud rested on the defendants. 
Toa certain extent this is quite true. The 
-plaintiff was at-the time of alleged adoption 
‘just nineteen years old as can ba seen- from 
‘the-verification on. the adoption-deed taken 
“by the Sub-Registrar and she cannot, there- 
“fore, be called a minor. The defendants have, 
“however,: satisfactorily proved the absence 
of fraud in having the adoption deed from 
-the plaintiff,though- there was no necessity 
“for them to do so as can bs seen from the, 
: issues raised,” 


. The suit having been dismissed, an appeal 
“was preferred which was disposed of by a 
“remand order which is the subject of complaint 

‘on the part cf the defendants. i 


. It was.urged in appeal that the -adoption 
should be set aside on the ground of undue 
. influence. -The learned Assistant Judge re- 
corded his opinion that on the faze of it 
“saeh a transaction was unconscionable and 
“being of opinion that the whole burden of 

-t proof that the transaction was proper was 
on the defendant No. 1 gave the plaintiff's ad- 
` viser a month’s time toamend the plaint so as 
to bring 16 into accord with the case put for- 
"ward in appeal. When the case was next called 

_onhe granted leave to amend and remanded 

the suit to the lower Ccurt which should, 


- after taking a supplementary written state- | 


- ment, frame the 


37 


issues raised by the new 


pleadings . and decide 
merits, 

The defendants appealed against this order. 
Objection being taken that no appeal from 
such an orderis allowed by the Code we 
treated the application as under section 115 
of the Civil Procedure Code. 

The Pleader for the respondents has been 

unable to refer us to any rule under Order 
XLI- which would authorise such a remand 
order by the lower Court. 
‘ But referenze has been made to section 
107 of the Civil Procedure Code and to the 
fact that section 564 cf the old Code has 
not been re enacted, 

Section 107 says that an Appellate Court 
shall have power to remand a case subject 
to such conditions and limitationsas may be 
prescribed (that is by the rales): but, the 
rules under Order XLI containing the condi- 
tions of remand do not permit of such an 
order as the Assistant Judge has passed. 

That a general power of remand can be 
inferred from the disappearance of section 
564° is a proposition to which a Bench of 
this Court declined to accede: see Narottam 
Rajaram v. Mohanlal Kahandas (1). We 
think such a provision would be out of place 
in view of the rnle making power reserved to 
High Courts under the present Code. As 
the rules stand we are of opinion that the 
learned Judge has committed.a material 
irregularity which requires correction. He 
yeould ve-appreciate the evidence which 
appears to have been ample and could allow 
necessary amendments of pleadings consistent 
with the case made in the lower Court but 
he could not require the lower Court to 
ve-considar the whole case dé novo and write 
another judgment: see Venkata Varatha 
Thatha Chariar v. Anantha Chartar (2) and 


the case on the 


- Mallikarjuna v. Pathaneni (3). 


No amendment of the pleadings so as to 
make ont a new and inconsistent case should 
be allowed. The proposed ‘amendment in- 
deed is notof that character. There was, 
in our opinion, nothing to prevent the Court 
from giving relief if it found a ease of 
undue influence established. Such a case 
would not be inconsistent with the allegations 

(1) 17 Ind. Cas. 891; 37 B. 289; 14 Bom. L. RB, 

1b4.- . 
i (3) 16 M. 299; M. L. J. 150; 6 Sar. P, C. J. 


r 364 
(3) 19 M. 479, 
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in the pleadings and the case made for the 
plaintiff and although undue influence and 
fraud are dealt with under separate sections 
in the Indian Contract Act (sections 19 and 
19A) (which perhaps the learned Judge had 
in mind) undue influence is a branch of 
fraud in equity and invites the same relief 
in such a case as the present under section 
38 of the Specific Relief Act, 

We set aside the lower Appellate Court’s 
remand order and direct that Court to 
dispose of the case on the evidence without 
prejudice to its power io act within the 
limits of Order XLI, r. 25 or 27 if occasion 
should arise. Costs costs in this appeal. 

Order set aside, 





MADRAS HIGH COURT. 

Civit Appear No. 376 of 1914. 
February 9, 1916. 
Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Srinivasa Aiyangar. 
AMANCHI SESHAMMA—Derenpanr— 
APPELLANT 
versus 


AMANCHI PADMANABHA RAO— 


PLAINTIFF— RESPONDENT, 

Hindu Law—Adoption by lunatie—Lunacy, presump- 
tion as to—Burden of proof—Lunacy (District Courts) 
Act (XXXV of 1858)~ Statutes, disabling, construction 
2 


Adoption is not an act which amounts to alienation 
of property like lease or mortgage. It affects status. 
A Hindu is not deprived by any Statute of the power 
of making an adoption unless there are clear, 
unambiguous words to that effect. Therefore in the 
absence of express words to that effect, an order 
appointing a manager tothe properties of a lunatic 
under Act XXXV of 1858 does not incapacitate the 
lunatic from making an adoption till the order is sot 
aside. [p. 576, col. 2] 

Where a person has been found to bea lunatic 
under Act XXXV of 1858, the presumption is that 
he continues to bo of unsound mind until the contrary 
is shown, and if an adoption is made by sucha, person, 
the onus is on those who assert it to prove that he 
was of sound mind when he made the adoption. 
[p. 578, col. 2.] 

Snook v. Watts, 11 Beav. 105; 12 Jur. 441: 50 E.R. 
757; 83 R. R. 122; Van Grutten v. Foawell, (1897) A. 
C. 658; 66 L. J. Q. B. 745; 77 L. T. 170, followed. 


Appeal against the decree of the District 
Court of Nellore, in Original Suit No. 18 of 
1913. 

Messrs. T. V. Venkatrama Adyar and A. 
Venkatarayaliah, for the Appellant. 

Mr, B. Somayya, for the Respondent, 


JUDGMENT.—The question in this case 
is whether the deceased Krishna Row was 
capable of making an adoption. He had 
been found a lunatic under the Act XXXYV of 
1858 in 1903 and the effect of that finding 
is to raise a presumption that he continued 
to be of unsound mind until the contrary is 
shown. We are altogether unable to accept 
the argument presented by Mr. Venkatramier 
for the appellant that the effect of an order 
under that Act appointing a manager of the 
properties of the lunatic is to incapacitate 
the lunatic from making an adoption till 
the order is set aside. No authority has 
been cited in support of that proposition. On 
the other hand, as pointed out by the District 
Judge, in the Court of Wards Act I of 1902 
in this Presidency, where it was desired 
to control the power of an incapacitated 
person under that Act to make an adoption, 
express provisions to that effect were inserted 
and a perusal of those provisions shows how 
very careful the Legislature was and that all 
that it did was to provide that the Court of 
Wards should satisfy itself that the power of 
adoption was not being abused. We cannot 
accept the argument that an adoption is an 
act which amounts to alienation of property 
like a lease or mortgage. It affects the 
statas and further than that it has, in the 
opinion of Hindus, religious efficacy and it 
would not be right for the Court to hold 
that a Hindu was deprived by any Statute 
of the power of making an adoption unless 
there were clear, unambiguous words to 
that effect. We, therefore, disagree with 
that contention and it only remains, therefore, 
to see upon the evidence whether it is 
satisfactorily shown that the adoptive father 
was of sound mind at the time when he made 
the adoption. 


As to the law on this question, we may 
refer to the case of Snook v. Watis (1) where 
itis said: “The finding of the Jury upon a 
commission of lunacy that a party is lunatic, 
throws the burthen of proof on those who 
contend the contrary. The presumption is 
not then, as it would otherwise be, in favour 
of sanity or soundness of mind, but the 
contrary must be proved; that is, they who 
allege the sanity of a person at a time 
subsequent to that at which he has been 


(1) 11 Beay. 105; 12 Jur. 444, 50 E. R. 757; 88 R, 
R. 122, | 
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found lunatic under a commission, have the 
burthen’ cast on them of proving the 
soundness of mindof such person’. And 
the question has recently been adverted to in 
the case of Hill v. Clifford (2) where Cozens 
Hardy, M. R.. cites the case of Van Grutien vy. 
Foxwell (8) in which case Lopes, L. J., is 
cited as saying: “The inquisition afforda 
no doubt prima facie, but not conclusive, 
- evidence of Mary’s insanity in October, 1833, 
anterior to the execution of the disentailing 
deed, evidence which should be acted upon 
unless there is evidence the other way.” 
And Rigby, L. J.,` said: “The inquisi- 
tion of 1843 is avidence that Mary was 
insane as. from October, 1833, though, so 
far from being canelaire. it is not 
eyen strong evidence of her being insane 
“atthe date of the disentailmg deed, if 2 
_contrary case can be made ont.” 


The result of these authorities is that it 


' depends upon the facts of each case whether . 


there is satisfactory evidence or not. In 
the present case the general effect of the 
evidence is that Krishna Row was a person 
of unsound mind. There is considerable 
evidence for the defendants that he generally 
conducted himself ina way thata man of 
sound mind would not do; and this ts corrobo- 
rated by the petition put in on one occasion 
by the present plaintifi’s father (plaintiff’s 

ist witness), who really brought about the 
adoption and is in fact conducting the case 
for the plaintiff, by his statementin Exhibit 
TI{ that “it is not true that the lunatic has 
now ceased to be such and has been capable 
of taking care.of himself and of his property. 
He is still subject to mental delusions and 
commits acts which a sane man would not 
think of doing. Some of such acts are 
tearing of clothes, bathing stark naked in the 
presence of females” and other things. That 
- is, the same evidence of the sort that is now 
before us. That certainly goes to show, 
as I have said, that he was a man of unsound 
mind. . 


Also, itis no doubt true, 
side, that be could write Telugu cell. I 
mean that he wrotea good Telugu hand. 


(2) (1907) 2 Ch. 236; 76 L. J. Ck. 627;-97 L. T. 
276; 23 T. L. R. 601 
(3) (1897) A. C. 6 658; 66 L. J. Q. B. 745; 77 Ti. T. 170. 


on the other- 


He could write an intelligent letter, 
that, of course, is no conclusive test. 
The letter Exhibit A, though it is gram- 
matically expressed, does not appear to be a 
letter of a man of sound mind. It appears 
to charge his old mother’ with misconduct 
and is couched in terms of extraordinary 
violence. All this evidence goes to show 
that he was ofan unsound state of mind 
and that is not rebutted. But what is even 
more important is what happened with 
reference to this very adoption. He had 
made a Will giving his second wife, the 
defendant, power to adopt. At the time 
he made the Will he had been ill. But 
before the adoption he appears to have 
recovered and there was no ocoasion, 
therefore, for him to make an adoption, 
He was 27 and his second wife with whom 
he was living was only 16, Not only, 
therefore, is the very fact of making the 
adoption suspicious, but looking at Exhibit H, 
which is a letter from the defendant’s 
father to the mother of Krishna Row, we 
see that the invitation was to an adoption 
to be made by the second wife under the 
authority given by Krishna Row himself 
and Exhibit F, which is a report by the 
father of the boy to the Court, says that 
the boy was adopted on the authority given 
by Krishna Row to his second wife. Now 
both these documents suggest that the 
actual adoption was by the second wife 
under an authority given by the husband 


But 


who was at that time alive. This isa 
very extraordinary circumstance. This 
witness was questioned and it does not 


appear that the question was put with 
reference to Exhibit F, as to whether the 
adoption had been made by Krishna Row or 
by his wife and he said then that it was 
made by the boy himself. It may also be 
pointed out in this case that the adopted boy 
is the brother of the second wife and the gon of 
Bheema Row, who was at that time the sole 
guardian of the person of the boy; and it 
certainly looks as if the whole of this adop- 
tion was simply carried out according to 


‘the wishes of Bheema Row who was anxious 


to get the property for his son. 


In these circumstances we do not think 
that the presumption of unsoundness of 
mind, which was raised by the finding that 
Krishna Row was a lunatic, has been satis. 
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factorily rebutted and we think it would 
be quite unsafe to support this adoption 
and we are, therefore, constrained on this 
ground to differ from the conclusion arrived 
at by the District Judge and to allow the 
appeal with costs throughout. 

Appeal allowed. 


LOWER BURMA CHIEF COURT. 
Seconp Cryin Appran No, 224 or 1913. 
June 2, 1915. 

Present:—Mr. Justice Ormond. 
ANNAMALY CHETTY, BY HIS ATTORNEY 
MUTIA CHETTY-— DEFENDANT 
APPELLANT 
versus 
MA SHWE MAY AND orners—PLAINTIFSS 
~- RESPONDENTS, 

Lower Burma Land and Revenue Act (I of 1876), so. 
4, 5— Land forming part of pagoda site—Question of 

title-—Civil Cour ts, whether have jurisdiction. 

Whore the “Tagas” of a pagoda brought a suit for 
a declaration that a certain plot of land taken in by 
the defendant for his rubber plantation belonged to 
the pagoda site and for possession thereof, and it 
appeared that the boundaries of the land had not 
been defined by the Revenue Officer: 

Held, that the Civil Courts were precluded from. 
deciding the question whether the land in suit formed 
part of “the pagoda site and that until the plaintiffs 
had obtained a decision in their favonr from the 
Revenne Authorities, they could not make outa title 
to possession of the said land. [p. 581, col. 1.] 

Appeal against the judement and decree 
of the District Judge of Thaton, dated 
the 15th May 1913, in Civil Appeal No. 
15 of 1913, confirming the judgment and 
decree of the Township Court of Paan, 
in a suit for declaration of ownership of 
a piece of paddy land. 

Mr, Coltman, for the Appellants. 

Mr. May Oung, for the Respondents. 


JUDGMENT.—The defendant-appellant 
had a rubber plantation near a pagoda 
and he extended it by taking in a plot 
of land measuring 2°32 acres. The plaintiffs 
who are ‘Tagas’ of the pagoda sued for 
a declaration that this plot of 2-32 acres 
belongs to the pagoda site and for possession, 
The plaint alleges that the defendant 
entered upon the said land, felled a number 
of fruit and flower trees belonging to the 
pagoda site and also destroyed an old 
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pagoda in spite of the plaintiffs’ objection. 
There is some evidence that people would 
camp on this land for an annual festivals 
but there is no evidence of dispossessioi 
by the defendant, z.e., there is no evidence 
to show that the plaintiffs were in possession 
of this land at the time that the defendant 
took possession. 

The case has proceeded, and has been 
decided, solely upon the question of title; 
t.e upon the question whether the land 
formed part of the pagoda site or not: 
Both the Township and the District Court 
found in favour of the plaintiffs on this 
question and have given the plaintiffs a 
decree as prayed. 

The question in this appeal is ene 
the Civil Courts had any jurisdiction to 
determine the above question. In my 
opinion they have not. Under section 4. 
of the Lower Burma Land and Revenue 
Act, 1876, a pagoda would have by 
implication a title to the land which 
formed part of its site at the time that 
Act came into force, so long as the land 
continued to be. used for the purposes of 
the pagoda. But section 5 clearly shows 
that the boundaries of such land (if no 
other mode of defining them is provided 
by law) are to be defined by the Revenne 
Officer; and if before they are defined, 
any question arises as to whether any 
land is included within them, such question 
is to be decided by the Revenue Officer 
whose decision, subject to appeal and 
review as thereinafter provided, is to be 
final, 


Government is the original owner of the 
land: and a pagoda cannot, under sections 
4 ard 5 of the Act, acquire as against 
Government a title to the land forming 
its site, except through the Revenue Officer: 
—either by having the boundaries defined 
by him or by his decision that the land 
in question belonged to the site of the 
pagoda when the Act came into force 
and is continuing to be used for the 
purposes of the pagoda. 

In this case, as stated above, the plaintiffs 
do not rely as against the defendant upon 
a title by possession. They must, there 
fcre, shew a title from Government. 

The Revenue Anthorities have held an 
enquiry as to whether a lease of the land 
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in dispute should be granted to the 
- defendant, but they have not decided 
whether or not the land in dispute forms 
part of the pagoda site under the Act. The 
Civil Courts are precluded from deciding 
this question and until the plaintiffs have 
obtained a decision in their -fayour from 
the Revenue Authorities, they cannot make 
ont- a title to possession in this suit as 
ágainst the defendant. 


The appeal is allowed. The decree of 
the lower Court is set aside and the 
plaintiffs’ suit is dismissed with costs to 


the appellant in all Courts. 7 


= 


Appeal accepted, 


CALCUTTA HIGH COURT. 
Civit Rupes Nos. 1083 anp 1084 or 1913. 
March 28, 1916. 
 ‘Tresent:—Mr. Tastee Teunon and 
` Mr. Justice Newbould. 
BHUBEN BEHARI NAG MAZUMDAR— 
ATOTION- PURCHASER——~ PETITIONER 
VETSUS 


DHIRENDRA NATH BANERJEE | AND 


OTHERS:-— OPPOSITE PARTIES. 
” Civil Procedure Code (Act V of 1908), O. IX, 
O. XXT, r. 90, O. XLIII, +. I, cl. (c)—Apply 
set aside sale, dismissal of, for default— Ap 
‘vestore— O. IX, r. 9, applicability of —Suit. 
Order IX, rule 9, Civil Procedure Code 
applications made under Order XXI, rul 

setting aside sales. [p. 582, col. 2.] 

_ Diljan Milha Bibi v. Hemanta Kumar Roy, 29 h a. 
Cas. 395; 19 C. W. N. 758 and Safdar Ali v. Kishim 
Lai, 7 Ind. Cas. 241,12 O, L. J. 6, followed. f 
Semble.— An application to set aside a sale is a pro» 
` ceeding which may terminate in an adjudication such 
as is referred to in section 2 of the Civil Procedure 
Code and as such it is a suit wem the meaning of 

Order XLII; rule], clause (e). fp. 582, col, 2.] 
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Rules issued agaivst the order of the Sub- 
Jadge, Khulna, in Civil Miscellaneous Appeals 
Nos. 16 and 12 of 1915. 


FACTS.—~—The material facts will appear 
from the judgment, 


Babu Jadu Nath Kanjilal, for the Peti- 
tioner.—-The Appellate Court acted wholly 
without jurisdiction, as no appeal lay to it 
from the order of the Munsif refusing to 
restore the application of the judgment- 
debtor under Order XXI, rule 90. for setting 
aside the sale. Even if the application for 
restoration made by the judgment-debtor 
in the Munsif’s Court be treated as an 
application for review, still there was no 
appeal from the order of the Munsif refusing 


- that application. 


Babu Sarat Chandra Roy Chowdhury, for the 
Opposite Party. —No rule of Order IX, Civil 


_ Procedure Code, has any application to execu- 


tion proceedings. See section 141, Civil 
Procedure Code and Charu Chandra Ghosh v. 
Chandi Charan Roy (1). I ought to mention 
that there are contrary decisions on this 
point reported as Diljan Mihha Bibi v. 
Hemanta Kumar Roy (2) and Safdar Ali 
v. Kishin Lal (3). But it will not be 
necessary for your Lordships to decide which 
of the conflicting views is correct. Order 
XLII, rule 1, clause (z), gives right of 
appeal from an order under Order XXI, rule 
92, refusing to sebaside a sale, The Munsif 
by dismissing the application for setting 
aside the sale has in fact refused to set 
asie the sale. There is no réason why the 


_order of the Munsif dismissing for default 


the application under Order XXI, rule 90, 
for setting aside the sale should not be 
taken as an order refusing to set aside the 


. gale. 


Babu Jadu Nath Kanjilal, in reply. — 
If Order IX do not apply, my case will 
be strengthened thereby. This is a case 
where the application was rejected without a 
hearing on the merits and cannot be 
treated as an order under Order XXI, 
rule 92. Suppose 100 witnesses Are 


(1) 27 Ind. Cay 492; 19 O. W. N.25, 
(2) 29 Ind. Cas. 395; 19 CO. W. N. 788, 
(3) 7 Ind, Cas, 241; 120, 1. 1.6. - 
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present and the Court without examining 
the witnesses dismisses the application for 
default, could it be said that the Conrt 
by the dismissal refused to set aside the 
sale? 

(Tecnoy, J.—The application for restora- 
tion might be treated as a fresh appli- 
cation), 

Then the question of limitation will arise. 
Rules 90, 91, 92 of Order XXI all show 
that unless a case has been decided on the 
merits, the orders made by a Court on an 


application for setting aside a sale cannot . 


fall under those rules, 

JUDGMENT.—These two applications 
arise out of proceedings for the setting aside 
of a certain Court sale. ` 

The sale was held on the 22nd April 1912 
and was confirmed on the 23rd of May of 
that year. 

Sometime towards the close of 1913 the 
judgment-debtor applied under Order XXI, 
rule 90, to have the sale set aside. 

This application came on for hearing on 
the 25th July 1914 when both parties, 2.e., 
the judgment-debtor and the auction-pur- 
chaser applied for time. Both applications 
were rejected, and the petitioner taking no 
further steps his application was dismissed 
for default. 

On the 28th July, the petitioner applied 
that the order should be reviewed and his 
application for setting aside the sale re- 
stored. This application for review of re- 
storation was dismissed or rejected on the 
15th January 1915. 

Against both orders of rejection or dis- 
missal appeals were preferred to the District 


Judge. Both appeals were decrved on the 
25th July 1915. 


The auction-purchaser has now obtained 
the present Rule calling upon the opposite 
parties to show cause iy the District 
Judge’s orders should not be set aside on the 
ground that in neither case did an appeal 
lie. 

In support of the Rule, it is first contend- 
ed that the order dismissing the appli- 
cation to set aside the sale was made in the 
absence of both parties. Ifso, and if the 
provisions of Order JA apply, the order was 
one under Order IX, rule 3, and the 
application to have it set aside was one 
under Order IX, rule 4. Against an order 
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rejecting an application under Order IX, 
rule 4, Order XLIII provides no appeal. 

We are unable to accede to this contention. 
No doubt in the first Court’s order of the 
98th July dismissing the application for 
setting aside the sale, it is stated that 
both parties had been im default. But by 
part of the same order an application made 
by the opposite party (the auction- purchaser) 
is rejected. The inference is that he was 
present. No suggestion to the contrary 
appears to have been made in the Court of 
Appeal and on what after all isa question of 
fact we do not think that we should differ 
from the District Judge. 

Tt follows that if the provisions of 
Order 1X apply to applications for setting 
aside sales, the application in the present 
case was dismissed under Order IX, rule 8, 
and the application to have that dismissal 
set aside was made and rejected under 
Order IX, rule 9. 

The question in the Rule then is whether 
by virtue of the provision of Order IX, 
rule 9, and of Order XLIII, rule 1, 
clause (c) an appeal lies against an order 
refusing to restore an application made 
under Order XXI, rule 90, and dismissed for 


default. 


We can see no reason in principle why Or. 
der IA, rule 9 should not be held applicable 
to applications for setting aside sales and in 
support of the view thatthe rule does apply 
in such cases we have direct authority in 
Dilbar Mikha Bibi v. Hemanta Kumar Roy (2) 
and in Safdar Ali v. Rishun Lal (3). We, 
therefore, hold Order IX, rule 9, to be appli- 
cable. 


Ths negt question then is whether Order 
XLII, rule 1, clause (c), confers a right of 
appeal against an order made under Order 
, rule 9, refusingto restore an application 
athe setting aside of sale. In other words, 
sstion is whether for the purpose of 
III rule 1 (e), an application for 
7 aside of a sale is a suit. 
can be no doubt, we think, that 
an application to set aside a sale is a pro- 
ceeding which may terminate in an adjudica- 
tion such as is referred to in section 2 of the 
Code, and if the question had been res integra 
we should have been prepared to hold that 
it was a suit within the meaning of Order 
XLIII, rule 1, clause (c). 
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But in a series of cases of which the latest 
is Charu Chandra Ghosh’ v. Chandi Oharan 
Roy (1) the contrary view has been 
taken and in the present case, as it is open 
to us to interfere under section 115 of the 
Code, we are not disposed to make a reference 
to the Full Bench. 

From the order of the District Judge it is 
clear that in dismissing and again in refus- 
ing to restore the application, the Munsif 
erred in attributing to the applicant a 
default or laches which was in fact the 
default or laches of the Court and its 
officers. Proceeding, therefore, in our 
revisional jurisdiction we adopt as our own 
the order made by the Subordinate Judge 
on the 22nd July 1915, in so far as it sets 
aside the orders made by the Munsif on 
the 25th July 1914 and 15th January 1915, 
and direct that the Munsif do now proceed 
to hear the application for setting -aside the 


sale, and determine the same on the merits. . 


Costs in all Gourts will abide the result. 
We assess the hearing fee in this Court at 
two gold mohurs. : 
Case remitted, 


PRIVY COUNCIL. 
ÅPPEAL FROM THE Catcurta Hian Court. 
March 16, 1916. 
Present:— Viscount Haldane, Lord Shaw, 
Sir John Edge and Mr. Ameer Ali. 
Mahant RAM PARKASH DAS— 
| PLAINTIFF— APPELLANT 
VETSUS a0 
Mahant ANAND DAS AND OTHERS— 


DrFENDANTS— RESPONDENTS. 

Religious institution—Mahant— Succession to office 
of mahant— Custom — Usage — Customary  Law— 
Selection of mahants— Nomination of disqualified per- 
son, if void—Evidence— Question of fact—Practice— 


Abdication, what acts on part of mahant constitute - 


— Asthal—Muth—lIncidents appertaining to astral or 
muth—Position of mahant in Northern India, - : 
The right to the office of mahant depends y, ¢the 
custom and usage of the particular mutation ithal 
and a upon the general Customary Jiication : 584, 
col. 2, : i am o | 
Mahant Rama Noo} Doss v. Mahant Debraj Doss, 6 
Sudder Dewanny Adawlut Rep. 268, approved. 


The endower of a college or religious institution 


- hasa right to lay down the rule of succession, but 
when no such rule has been laid down, it must'be 
proved by evidence what is the usage, in order to 
carry out the intention of the endower. [p. 585, 
col 2. 

Greedharee Doss v. Nundokissore Doss Mohwnt, 11 
M. I. A.405 at pp. 419, 42858 W. R.25 (P.O) 
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2 Suth. P. C. J. &6; 2 Sar. P. C. J, 806; 20 E. R. 154; 
Rajah Muttu Ramalinga Satuputi v. Perianayagum 
Pillai, 1 I. A. 209 at p.228; 3 Sar. P. C. J. 344; 
Rajah Vurmah Valia v. Ravi Vurmah Mutha, 4 I. A. 
76-at pp. 82, 83; 1 M. 235; 1 Ind. Jur. 184; 3 Sar. P. 
C. J. 687; 3 Suth. P. C. J. 382, relied apon. 

Sammantha Pandare v. Sellappa Chetti, 2 M. 175 at 
p. 179, referred to. 

Where the right to the office of mahant depends 
upon selection, the nomination must fall upon one 
who is competent to hold his important sacred office. 
The nomination would be void if the person chosen 
is disqualified by reason of bodily deformity, of bodily 
disease, such as leprosy, of disease of the mind, or of 
the leading of a life which is immoral or is incon- 
sistent with the religious vows of the brotherhood. 
[p. 586, col. 2. ] 

Upon a question of fact the verdict given by a 
Judge, who had the advantage of seeing and hearing 
the witnesses, should not be lightly sot aside, ess 
pecially if the Judge was presumably acquainted with 
the manners and customs of the people among whom 
the transaction, which gave rise to the question of 
fact, was alleged to have occurred. [p. 588, col. 1.] 

A mahant is not only a religious preceptor, but also 
a trustee of the asthal over which he presides. 
Therefore, if he instals another person on the gaddi 
and himself retires from the mahantship, he vacates 
the office of mahant. [p. 592, cols. 1 & 2.] 

Ifa mahant executes documents of a nature im- 
consistent with his duty and position as guardian of 
the religious institution of which he isthe mahané 
and confers the mahantship upon a disqualified 
relation of his retiring in his favour, he violates tho 
vows and practices which it was his duty as a 
trustee to maintain and protect and his conduct 
amounts to an abdication of the office of mahani, 
[p. 592, col. 2.] 

The incidents pertaining to an asthal or muth 
and the position of the mahant of an asthal or muth 
in Northern India described. [pp. 684, 585. ] 


Appeal from a judgment and decree of the 
High Court, dated August 26, 1910, reversing 
a judgment and decree of the Subordinate 
Judge of Mozufferpore, dated June 16, 1909, 


FACTS of the case are sufficiently set 
forth ° their Lordships’ judgment. 

The arguments of Counsel mainly turned 
upon the evidence on record. 

Mr. Dunne appeared for the Appellant and 
in support of thn proposition that the suc- 
cession to thé.’office of a mahani depended 
upon special custom quoted the following 
authorities: 

Sammantha Pandara v. Sellappa Chetti (1); 
Greedharee Doss v. Nundokissore Doss 
Mohunt (2); Rajah Muttu Ramalinga Suatupatd 


v. Perianayagum Pillai (8); Rajah Vurmah 


(1) 2 M. 175 at p. 179. 

(2) 11 M. I. A. 405 at pp. 419, 428; 8 W.R. 25 
(P. C.); 2 Suth. P. C. J. 86; 2 Sar. P. C. J. 306; 20 E. 
R, 154. 

(3) 11. A. 209 at p, 228; 3 Sar. P. O, J. 844, 
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Valia v, Ravi Vurmah Mutha (4); Srimati 
Janokt Debi v. Sri Gopal Acharjia (5); 
(lenda Puri v. Chhatar Puri (6); Ramalingam 
Pillai v. Vythilingam Pillai (7) and Sita- 
pershad v. Thakur Dass (8). 

Sir IV. Garth, with him Mr. Dube, appeared 


for the Respondents. 
JUDGMENT. 


Lorp SHaw.—This is an appeal from a . 


judgment and decree of the High Court 
of Judicature at Fort William in Bengal, 
dated the 26th August 1910, reversing a 
judgement and decree of the Second Sub- 
ordinate Judge of Mozufferpore, dated the 
16th June 1909. 

The question in the appeal has reference 
to the office and rights of a mahant of an 
_asthal, known as the Patepore Asthal, in the 
District of Mozunfferpore. There are riyal 
claimants to this office in the person of 
the plaintiff and of the defendant No. 2. 
The defendant No, 1, Anand Das, was the 
mahant of the Patepore Asthal. By written 
documents and by his actings he has, as 
will be afterwards found, abdicated. But 
in this litigation he supports the claim of 
defendant No. 2, in whose favour he has 
granted those deeds which will be hereafter 
referred to. The asthal is one of some 
importance, and is- stated to have a revenue 
of 50,000 rupees a year. 

_ An asthal, “commonly known in Northern 
India as a muth, is an institution of a monastic 
nature. Jt is established for the service of 
a particular cult, the. instruction in its 
tenets, and the observance of iis rites. 
The followers of the calb and disciples in 
the institution are known as chelas; the 
chelas are of two classes—celibate and non- 
celibate. In the asthal now being dealt with 
the religious brethern were the baswagi or 
celibate chelas : the Jay breathern were girhast 
-or householder chelas. The mahané must, by 
the custom of the muth, bea batragz or 
eelibate chela. The mahant is the head of 
the institution. He sits upon the gaddi; he 
initiates candidates into the mysteries of 


(4) 4 T. A. 76 at pp. 82, 88; I M. £88; 1 Ind. Jur. 

a 3 Sar. P. C. J. 687; 3 Suth. P. G. J. 382, 
(5) 101. A. 32; 13 O.L. R. 30; 9 G. 766; 4 Sar, P. 

C. Í. +11; 7 Ind. Jur. 218, 

(6) 13 1. A. 100 at p. 105; 9 A. 1; 4 Sar, P. C. J. 726. 

(7) 201. A. 150 at p. 154; 16 M. 490; 6 Sar. P.C J. 
351: 17 Ind. Jur. 578. 

(8) 6 C. L. R. 73 al p. 79, 
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the cult; he superintends the worship of the 
idol and the accustomed spiritual rites; he 
manages the property of the institution; he 
administers its affairs; and the, whole 
assets are vested in him as thé 
owner thereof in trust for the institution 
itself. Upon his death or abdication he is 
succeeded by one of the batragz chelas. 
These batrag: chelas are, as stated, celibates; 
or if they have ever been married they 
must, prior to their initiation as bairagt 
chelas, have renounced their ‘wives and 
families and have conformed to the practice 
of the math. This practice is ascetic: if 
involves a separation from all worldly 
wealth and ties, and-a self-dedication to thé 
services and vites of theasthal, (See, ‘e.9., 
Wilson’s Religious Sects of the Hindus, pp. 
5l, dc.) 

“Pious persons endow the schools with 
property, which is vested in the preceptor 
for the time being, and a home for the 
school is erected and a mattam consti- 
tuted.”—-Vellanki Venkata Krishna Rao v. 
Venkata Rama Lakshmi (9): 

It is, however, the rule that this ee 
is held by the mahant as its owner, and 
the succession to him in such property 
follows with the succession to the office. 
The nature of the ownership. is, as has 
been said, an ownership in trust for the 
muth or institution itself, and it must not 
be forgotten that although large administra- 
tive powers are undoubtedly vested in the 
reigning mahant, this trust does exist, and 
that it must be respected. 

The question as to who has the right 
to the office of mahané is one, in their Lord- 
ships’ optnion, which, according to the well. 
known rule in India, must depend upon 
the custom and usage of the particular 
muth orasthal. Such questions in India are 
not settled by an appeal to general Custo- 
mary Law; the usage of the particular muth 
stands as the law therefor. 

It: appears [Mahant Rama Nooj Doss v. 
Mahant Debraj Doss (10)| that the muths 
“of three descriptions, namely, mouroosi, 
punchaiti, and hakimi, that in the first the 
office of chief mahant was hereditary, 
and devolved upon the chief disciple of the 


existing mahant, who, moreover, usually: 
(9; 1 M. 174 at p. 179; 4 1. A. J; 

Ind, Jur. 68; 3 Sar. P.C J. 669; 3 Suth. P. C. J. 358. 
(1G) G Sudder Dewanny Adawlut Rep. 268. 


26 W. R. 91; L ” 
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nominated him -as his successor; that in 
the second the office was elective, the. 


-presiding mahant being selected by an as- 
sembly of mahanis; and that in the third 
. the appointment of presiding mahant was 
vested in the ruling power” (presumably 
‘the civil. power), “or in the party who 
endowed the temple.” 

. The case cited was interesting, and the 
report proceeds: l 

-~ “Myr. Money then directed the pundit of 
the Sudder Dewanny Adawlut to state 
what was the law of the shastre in regard 
to the appointment of a presiding mahani 
‘of a muth or temple called ‘mouroosi; whether 
the principal disciple of the last mahané should 
succeed, or whether the existing niahant was 
competent to appoint whom he pleased from 
“among. the body of his disciples? 

“The reply of the pundit was as follows: 
“Under the circumstances stated in the ques- 
‘tion, tke principal chela or pupil is entitled to 
succeed on the death of the presiding mahani 

of a mouroost, or hereditary muth. If the prin- 

‘cipal pupil be personally unfit to succeed, or 


be disqualified by any of those causes high: 


according to the shastre, are sufficient for such 

‘disqualification, then in tbat case the 
presiding mahani should, during his life- 
‘time, select one properly qualified from 
“among his pupils to succeed him. The 
person so selected will succeed.” 

Alongside of this yveport should be 
placed the view .of Sir Charles Turner in 
‘Sammantha Pandara v. Sellappa Chetti (1) 
to this effect: — 


“The preceptor, the head of the institu- 
tion, selects among the affiliated disciples 
-him-whom he deems the most competent, 
and in his own life-time instals the dis- 
ciple so selected as‘ his successor, nob un- 
‘commonly with some ceremonies. After 
the death of the preceptor the disciple so 
chosen is installed in the gaddi, and takes 
by succession the property which has been 
held by his predecessor.” 

‘Their Lordships are of cpinion that the 
language last quoted cannot be taken in 
any sense as a statement of the general 
law of India: Any contention to that 
effect would indeed not be in accordance 
with Sir Charles Turner’s own views, he 
having -made this plain in the succeeding 
passage of his judgment:— 
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“We do not, of course, mean to’ lay 
down,” said he, “that the property may not 
in some cases be held on different con- 
ditions and subject to different incidents.” 

It in short may rank as one of the 
varieties of circumstance and tenure whose 


‘adoption or rejection will fall to be deter- 


mined by the usage aud custom of the 
muth. 

That this forms the controlling rule with 
regard to the right totheoffice of mahant may 
now beconsideredashaving been conclusively 
settled. by authority. In Greedhuree Doss vy 
Nundokissore Doss (2), Lord Romilly so sai 
it, observing “that the only Jaw of these 
mahants and their offices, functions, and 
duties is to be found in custom and prac- 
tice, which is proved by testimony.” More 
recent authorities, such as Rajah Muttu 


. Ramalinga Satupati v. Perianayagun Pillai 


(3) and Rajah Vurmah Valia v. Ravi Vurmah 
Mutha (4), confirm this proposition, with the 
explanation which their Lordships think it 
right here to repeat, given by Sir Barnes 
Peacock as Chief Justice of Bengal, and 
cited with approval in the case last men: 
tioned to the following effect :— 

“Numerous cases have been cited to show 
what was the usage, but the law to be laid 
down by this Court must be as fo what is the 
usage of each mahantee. We apprehend that 


` if a person endows a college or religious in- 
‘stitution, the endowerhas a right to lay down 


the rule of succession; but when no such 
rule has been laid down, it must be proved 
by evidence’ what is'the usage, in order to 
carry out the intention of the original endow- 
er. Hach case must be governed by the 
usage of the particular mahantee.” 


As between the rival claimants to this 
mahantship the situation is as follows: The 
plaintiff maintains the broad proposition 
that according to the custom of this muth 
the succession falls to the eldest or senior 
(that is, earliest inducted) badragi chela; that 
it so falls as of right; and that this right 
of succession cannot be defeated by any 
deed or deeds executed by the reigning 
mahant, If this be correct there is an end 
to the claim, soit is maintained, of defend- 
ant No, 2. 
- Upon the other hand defeudant No. 2 
maintains that thera is no such absolute right 
of succession, that there are deeds in existence 
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under the band of Anand Das, the then reign- 
ing mahant, which transfer to and vest in 
him, the second defendant, the mahantship; 
and that, the question of succession being 
thus settled, the defendant No. 2 is now in 
office under a right which is not defeasible 
by any right in the plaintiff as alleged senior 
chela. 


Their Lordships have considered deeds 
executed by predecessors of the parties in the 
years 1832, 1854, and 1866 respectively. As 
between the propositions (1) that the choice 
of the reigning mahant must prevail, and (2) 
that the right of the senior bairagz chela must 
prevail, their Lordships are not prepared to 
affirm that either proposition is upon those 
deeds made ont. In the first place, langu- 
age, apparently of selection, is used; but in 
the second place, the person selected is in 


each. case the senior bazrag: chela for the: 


time being. And there is in the evidence 
an apparent admission of the right of the 
senior chela to the office. Lastly, there 
is no instance given either in the docu- 
.mentary or oral evidence of a senior chela 
having been superseded by virtue of the 
selection of another by the mahant for the 
time being. In the view taken by their Lord- 
ships it is unnecessary to come in this case 
to a decision upon this issue. 


For, in their Lordships’ opinion, such 
an issue is superseded by issues of fact. 
Those issues are of undoubted difficulty. 
They are the subject of extreme conflict of 
testimony. The number and width of the 
topics in dispute are rare even in questions 
of disputed fact coming from India. These 
topics may, however, be conveniently ranged 
in two divisions. 

The first question is whether defendant 
No. 2, the nominee of Anand Das under the 
deeds now to be mentioned, is competent 
to be mahant of this asthal. This competency 
is challenged: if the challenge be sound he 
cannot succeed. 

The second question is, is the plaintiff a 
batragt chela of this muth? His entire life 
history, vouched by himself and others, is 
challenged as a tissue of falsehood. If this 
challenge be sound the plaintif cannot suc- 
ceed. 

What would happen if both of these chal- 
lenges were sound or both were unsound 
their Lordships need not gonsider, as they 
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have come to a definite conclusion that the 
one challenge succeeds and the other fails. 
Before, however, the investigation is enter- 
ed upon, it may be convenient and proper 
that the following general observation should 
be made.' Their Lordships have had the 
duty, in view of the reversal of the judgment 
of the Subordinate Judge by the High Court, 
of considering for themselves the entire body 
of the evidence in the case. They desire 
to record ‘that in their opinion the Sub- 
ordinate Judge has dealt with this complex 
and onerous case with much care, and that 
although they differ from him in one or 
two particulars, his conclusions appear to 
the Board to be stated with clearness and 
with cogency; and they think ‘it right 
also to say that there does not appear to 
be any ground for the reflection made in 
the judgment: of the High Court that the 
Subordinate Judge has displayed in any 
portion of his judgment, or has been in any 
particular moved by, either partiality or 
bias, 
Upon the first question, the objection 
taken to Ram Partab Singh, the second 
defendant, is that he is a married man, the 
father of a son and daughter, one at least 
of these children having been born since 
he became, or is alleged to have become, 
mahani. , 
This enquiry into the domestic relations 
of the second defendant, is of course on 
an issue which is fundamental. For the 
proposition cannot be denied that, even upon 
the assumption that a right of selection 
did exist on the part of the mahant as 
among the bairagi chelas, the nomination must 
fall upon one who is competent to hold his 
important sacred office. For instance, the 
person chosen may be disqualified by reason 
of bodily deformity, of bodily disease such 
as leprosy, of disease of the mind, or of 
the leading of a life which is immoral 
or is inconsistent with the religious vows 
of the brotherhood. In all such cases the 
nomination would be void. : 
Among these disqualifications stands the 
contracting of marriage and the begetting 
of children. As already mentioned, initiation 
of a married man must be preceded by 
the entire and permanent separation from 
his wife and by the giving up of all worldly 
ties, On the question of marriage, which 
will afterwards be considered in this case, 
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it is no part of the respondents’ case that 
defendant No. 2 was once married, but 
had relinquished those ties. The dispute 
of fact to be afterwards investigated is 
upon the broad question of whether he ever 
was, or, indeed, is now, a married man or 
the father of children. 

[f this question be answered in the 
affirmative, disqualification attaches to that 
defendant ; he can never be makani. And 
the deeds appointing him to that office or 
giving him any administrative rights, present 
or prospective, with regard to the mahantship 
are void. 

Was Ram Partab Singha married man 
and the father of children ? 

No registers of marriages can be appealed 
to. The evidence given in the case is that 
of the plaintiff, who attendedthe marriage 
ceremony, which he describes; of Kishen 
Das, who also gave evidence to this effect ; 
and of Sitabullah Das, the mahani of a 
neighbouring asthal of Chanipara, who lent 
elephants and horses for the marriage pro- 
cession. There is also the evidence of other 
witnesses, one of whom, Ajodhya, speaks 
to the defendant No. 2 having a wife, a 
son, and a daughter, and swears to having 
‘seen his, son some four or five years ago. 
There is. some other evidence of a similar 
description. In short, if the case stood at 
that point, the fact of the marriage 
and of the existence of the wife and son 
and daughter would he beyond question. 

Their Lordships think it necessary to 
advert to this further point, which is of 
wide significance in regard to more than 
the present issue. The case for the plaint- 
iff on this topic, as on nearly all others, 
is stated in the evidence with complete 
particularity, a particularity achieved in 
many instances in the course of an extended 
and meticulous cross-examination. The date 
of the marriage, for instance, is given: 
the name of the family into which defend- 
ant No. 2 married, and of his father-in-law, 
together with his residence and the present 
residence of wife and children, all are 
frankly given. It is further mentioned 
that the ceremonial of marriage was the 
cause of expense to Anand Das, defendant 
No. 1, the then reigning mahant. Defend- 
ant No. 2, Ram Partab, was his nephew. 
All expenses were entered in the books of 
the asthal, and this expense would there 
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appear. Furthermore, in a criminal case, 
to which reference will afterwards be made, 
it is alleged that Haman Lal, who knew 
the circumstance, made a statement on 
oath that defendant No. 2 was married. 
The Magistrate who tried that case stated 
in his judgment that an admission of the 
marriage was made in the course of it. An 
offer was made in the present case to 
produce a copy of the statement of Haman 
Lal, and that was resisted. Their Lordships 
are of opinion that the note of the 
admission made to the Magistrate in the 
criminal case was rightly rejected as by 
itself evidence of the fact recorded therein, 
and also that the objection of defendant 
No. 2 to the production of a copy of the 
evidence of Haman Lal was justified in 
law. But the peculiarity of the case jg 
this: Haman Lal was in Court while all 
this was going on; he was acting as a 
legal representative of the defendants; and 
he was not called by them to clear up the 
matter, or to denythat he made the statement 
alleged or to explain it. Their Lordships 
are not surprised that that circumstance 
should have made a deep impression upon 
the mind of the Subordinate Judge as to 
poe the truth upon this issue of fact really 
ay. 

The counter-case is that the whole of 
this story of the defendant No. 2’s being 
a married man and the father of two 
children is a pure invention. The extra. 
ordinary circumstanceis that,although places, 
events, and people have been named so 
openly and in such detail, and although 
the cross-examination on behalf of the 
defendants has in many instances 
elicited overwhelming materials for exa 
posing the falsehoods, if they were false» 
hoods, none of these materials werg 
taken advantage of, and no such exposure 
is attempted. No witnesses were brought 
from the village named to say that defend. 
ant No. 2’s wife and children do not live 
there. Her father, who had been openly 
named in the plaintiff's evidence, is not 
cited. In short, the details elicited at great 
length in cross-examination of the plaintiff 
for the purpose of testing his evidence ara 
left just as he has placed them, without 
the people whose names are put to him 


‘being brought forward to contradict in any 


particular the statements that he has made, 
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To this ease the answer made by defend- 
ant No. 2is: “My father-in-law! my wife! 
my children! no such persons exist.” And 
“ the case is left there. 

As to the books, they have not been 
produced for any period which is critical 
in the case. It is admitted that the manager 
of the asthal, Raghunath, was responsible 
for their custody and accuracy. Had they 
been produced the absence of entries in 
them would, if the defendants’ case be true, 
have completely confounded the plaintiff’s 
allegations. The story which Raghunath 


gives as to the beoks is, in their Lordships’ . 


opinion, very unsatisfactory. He says that 
they were destroyed or taken away by one 
Kamal Sahai Dewan. He assigns no possible 
motive for’ such an act; Kamal is available 
as a witness, and is not called. 


Their Lordships do not go further into 
the evidence upon this subject, except to 
say that in face of the fact that conclu- 
sive evidence upon material particulars with 
regard to this issue having been available 
to the defendants and not led, their Lord- 
ships are-not prepared to accept in lieu 
thereof general statements of belief on the 
part of other witnesses to the effect that, 
so far as they know, the defendant No. 2 
is not a married man, and that his conduct 
in representing himself and acting as mahunt 
proves that heis not disqualified. 


_ Finally, upon this head their Lordships 
think it right to observe that upon a ques- 
tion of fact such as is now being investi- 
gated, the verdict given by the Subordinate 
Judge, who had the adyantage of seeing 
and hearing the witnesses, cannot be lightly 
set aside, especially as that Judge was also 
presumably acquainted with the manners 
and customs of the people among whom 
such a transaction was alleged to have 
occurred. They must further remark that 
they see no sufficient grounds stated by the 
High Court for disturbing the verdict come 
to; having themselves investigated the facts, 
they are of opinion that the rule which 
applies—of attaching weight to the opinion 
of the Judge of first instance—cannot, with 
safety, be departed from in the present 
instance. 

~ The result of this portion of the case is 
fatal to the claim of defendant No. 2. He 
cannot be mahani, 
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He was the nephew of Anand Das, the 
reigning mahant, who was apparently de- 
termined to fayour him. Bya Will dated 
the 24th June 1890, he appointed this 
nephew to succeed him. By a deed dated 
the 14th May 1897, he resigned the office, 
and constituted the second respondent as his 
successor. And by an _ ekrarnama dated 
the 6th August 1904, it was agreed between 
the uncle and nephew that the third re- 
spondent, another nephew and brother of the 
second respondent, should succeed the latter 
in the office of mahant. All these deeds, for 
the reason stated, are unavailing, and must 
be set aside. 

The deeds were in themselves, it may be 
added, of a peculiar character. The Will 
stated that Ram Partab Das was senior 
chela and inter alia was competent to “per 
form the sheva of Takurjt.” The mahant 
seven years afterwards, namely, in 1897, 
transferred the absolute ownership of the 
asthal and all the properties and goods 
thereof to Ram Partab, the nephew, as 
mahant, but with the reservation to Anand 
Das, the grantor, of an annuity of 12,000 
rupees per annum, and with a declaration 
that Ram Partab should haye— 

“no right or power to do anything with- 
out my advice and consultation with me, 
and shall keep himself under my governance 
and power in respect to the management 
of every form relating to the asihal;” - 

while the closing paragraph declared— 

“that without my consent and sanction 
he shall not be competent to appoint any 
of his chelas as mahant.”’ 

The ekrarnama seven years later, namely 
in 1904, went a step further. The effect of 
this deed was that Ram Partab was to 
pay Anand Das— 

“any amount of money which at any time 
I, the first party, may require for personal 
expenses,” 

Then occursa clause to this effect— 

“As I, the second party, generally keep 
unwell, therefore, I, the first party, with 
consent of the second party, have permitted 
the third party (another nephew) to per. 
form the sradh ‘of me, the first party.” 

The meaning of this is that, whereas 
according to law and custom the successor 


in the mahantship performs the religious 


rites attending the obsequies of his pre- 
decessor, an arrangement was come to by 
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„which this was avoided, and that vital rite 
was, so to~speak, handed on past the second 
defendant, and confided to his brother, the 
. third defendant. _ Whether such a transaction 
with regard to a mahantship in India be 


competent and possible need not be deter- 


mined, as in their Lordships’ opinion- the 
whole deeds are void, in consequence of the 
disability’ by marriage of the second defend- 
ant, Ram Partab. It is not unworthy of 
remark, however; that the fact of the 
marriage of Ram Partab, and of this being 
known to Anand Das, mene afford the only 
reasonable explanation yet offered for passing 
over Ram Partab, seeing that the marriage 
of the latter would undoubtedly bave in- 
capacitated him from performing the obsequies 
of his uncle. There is no evidence that 
Ram Partab’s state of health was 
suzh asto create any incapacity. The in- 
ference, in short, is that the second defendant 
was married and the.. father of children, 
and that his uncle Anand Das knew it. It 
may be mentioned that the third defendant, 
it was admitted at the Bar, is dead. 

“ The second question in the case is, accord- 
' ingly, whether the plaintiff answers this 
description and is.a batragt chela. The 
deeds founded on by the defendants having 
been declared invalid, and the second defend- 
ant ‘being incompetent to hold office, there 
‘ig no dispute that the eldest or senior chela 
must succeed to the mahantship. 


The plaintiff narrates the material circum- 
stances of his life history in his own 
evidence. As the Subordinate Judge op: 
serves— 


“He has been cross-examined very severely 


for several: days, and he was asked questions 


relating to the minutest details of the asthal 
and its people and he has acquitted himself 
very creditably. He knows all the b2iragis 
and servants of the asthal; he knows every 
ereek and corner of the asthal building; he 
describes the room of the asthal in which 
he used to live. He names the mahants of 
other asthals, as well as their chelas. He 

mentions the bandarus he attended with the 
defendant No. 1.” 


Their Lordships agree with the Subordinate 
Judge that no explanation has been given 
of- the intimacy and unquestionable accuracy 
of the plaintiff with people, events, and 
“affairs of the asthal, except upon the footing 
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that he was | initiated as one of the chelas 
thereof. 
‘ The details are briefly ‘these. When he 
was apout 10 years of age, the plaintiff 
went to bathe in the Ganges with his aunt 
and some women of his caste. The Ganges 
was only a distance of 6 or & miles from his 
native village. The story is that Anand 
Das had pitched his tent close to thé river, 
and that the boy, after hearing the ringing 
of the bell, wentand saw the idol which 
Anand Das had taken with him, and was 
asked by Lachmi Das whether hs would 
become a bazragz, and that he agreed and 
stayed on. He was in’ poor circumstances, 
and if wasarich asthal into which he was 
to be initiated. His father a year afterwards 
came to the asthal and made enquiries, and 
consented to his continuing there. His 
initiation took place on the 4th Apri] 1884: 
He remained at the muth till 1889. Being 
then 15 years of age, he was sent to Ajodhya: 
In Ajodbya he received an education fitted 
to qualify him for his position as batrag? chela, 
including instruction in the Sanskrit language. 
He returned to the muth in 1897. In the 
meantime he had paid occasional visits to the 
mahani Anand Das, who had made payments 
of the ‘sums required ‘for his upbringing, 
all of which’ payments would, in the ordinary 
course, appear in the hooks of the: asthal: 
From 1897 he remained in the asthal until 
the year 1904. In that year he was asked 
to sign as. a witness \the ekrurnama, which 
was the last of the series of documenta above 
referred to, and under which defendant No. 
2 had the mahantship confirmed to him by 
Anand Das, his uncle, but under the peculiar 
reservations and conditions already referred 
to, and with, so to speak, a destination over 
in favour ‘of his brother, the late defendant 
No. 3. This was the first ‘deed, apparently, 
to which the plaintiffs signature had been 
required. 

[tis beyond question that after the ini- 
tiation of the plaintiff, and under what 
influences is not known, the defendant No. 


3, Anand Das, made the resolve to attempt 


to bring his nephew or nephews into the 
succession to the mahantship, and that he 
was not deterred from this scheme even 
after he was aware that the defendant No. 
2, Ram Partab, was married. The plaintiff, 
however, stood in the way of this scheme, 


and if his signature could be obtained as 
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witness to the ekrarnama, this might have 
gone some way to the defeat of the plaintiff's 
rights. 

Whether this story be on all points correct 
will never be ascertained; but this at least 
is true that in 1904, just about the time- 
when the ekrarnama founded on the present 
case was, in fact, executed, the plaintiff 
brought a criminal suit in respect of the 
assaults committed upon him on the occasion 
of his expulsion from the Patepur asthal, 
and the reason assigned by him for having 
_ been assaulted was 'the failure to sign an 
ekrarnamaas a witness. The plaintiff succeed- 
ed before the Magistrate, anda conviction 
followed which was quashed on appeal. 
Their Lordships do not think these proceed- 
ings to be relevant inthis case. The one 
important fact is- that they were taken on 
a ground which is referable to the execution 
of an ekrarnama, and they were taken by the 
plaintiff asa claimant to be aresident as 
of right in the asthal, from which he had 
been expelled. It should be added that the 
plaintiff’s account of his expulsion includes 
‘this—that he was deprived of the posses- 
sion of his books and papers, including all 
the letters received by him from Anand Das, 
the mahani, while he, the plaintiff, was 
absent receiving education at Ajodhya. 


By accident there have, however, been 
found two postcards, which are produced in 
this case. Ib is not seriously contended that 
these postcards are forgeries. In their 
Lordships’ opinion they are of importance. 
The first is dated the 6th August 1902, 
and is from Sukh Deo Das to the plaintiff, 
addressed thus: “To Ram Parkash Das 
self,’ and the address is given, “Asthan 
Patepur, Thana Patepur, District Mozuffer- 
pur.” The official post office stamps are: 
(a) “Rajnagar, 6th August, 1902”; (2) 
“Mahuwa, Sth August 1902”; and (3) “Pate- 
pur B., 9th August, 1902.” In this Sukh 
Das writes to the plaintiff:— 

“I had told you that I would write to you 
‘in case the ckandrika (a treatise on Sanskrit 
grammar) was being taught.” 

The second postcard is from Ambar Janar- 
dan Dasjito the plaintiff, Ram Parkash Das, 
and to Shyam Sundhar Dasji. It is dated 
the 14th October 1901. Theaddress of Ram 
Parkash Das is given an “The Asthan P. O. 
and Thana of Patepur.” There are several 
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postmarks, one of which is “Patepur.” The ° 


document asks:— 


“Are you prosecuting your studies or 
are you not? Is Shyam Sundhar Das 
prosecuting his studies or not?” 


This accordingly is evidence tending to 
show that the plaintiff had studied in 
Ajodhya; that he was known to have 
proceeded thence to ths Patepur asthal, 
and that it was in that asthal that he 
had his postal address. The whole of this 
is inconsistent with the case of the 
defendants, which is a complete denial of 
the entire story told by the plaintiff or 
of the fact that he at any time was a 
resident, either by right or otherwise, in 
the Patepur asthal. 


On this part of the case one thing is 
extremely suggestive,—namely, that the 
later postcard was addressed jointly to the 
plaintiff and Shyan Sundhar Dasji. This 
chela was in point of fact living at the asthal 
at the time the evidence in the present suit 
was being taken and “for the last ten or 
twelve years.” He was, therefore, completely 
at the call ofthe defendants, and although 
weeks elapsed between the time when the 
plaintiff gave his evidence and they were 
called upon to give theirs, Shyam Sundhar 


Dasji was not produced as a witness. It 
must, in their Lordships’ opinion,” be 
taken that, slender as this documentary 


evidence is, if and the circumstance of the 
not calling of Shyan Sundhar strongly 
support the case of the plaintiff and strongly 
rebut that of the defendants. 


But the failure in the matter of evidence 
on the part of the defendants does not 
rest there; as in the case of the marriage 
of the defendant No. 2, so in the case 
of the life history of the plaintiff, the 
fullest details are given, many of the 
points being elicited by the cross-examination 
on behalf of the defendants. In particular 
the plaintiff describes his own relations, 
stating that his father was alive and 
where le resides, and with regard to the 
varicus places visited season after season 
by the plaintiff, materials are piled up by 
which his story, if inaccurate, could have 
been confounded. It is, however, left 
without an attempt to do so having been 
made, 
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„On this branch of the case also the 
evidence of the plaintiff is believed by the 
Subordinate Judge. It is supported by 
the evidence of Sitabullah, a neighbouring 
mahant, who swears that Anand Das initiated 
the plaintiff in his presence; and by that 
of Balkrishna Das. Both of these witnesses 
are also believed by the Subordinate 
Judge. With regard to the former no 
motive whatever can be suggested for 
his having perjured himself; and the 
allegation as to his having asked a thousand 
rupees as a bribe from Raghunath Ja, 
the defendants’ manager, is rightly treated 
by the Subordinate Judge as false. It 
was said by Raghunath that the request 
was made in the presence of Gobind Das, 
and Gobind Das is not examined. 

As to Balkrishna, he isa hemp smoker, which 
is not uncommon, and he is a mendicant going 
from place to place according to the habits 
of chelas in that part of the world, The 


Subordinate Judge remarks on this topie 


that “the bairagis, it appears, are beggars no 
doubt, but those who are true to their 
“cult have a regard for truth, and they 


cannot be easily bribed to give false 
evidence.” 
Whether this be correct or not, their 


Lordships do not see any grounds in the 
evidence given for declining to accept, as 
the Subordinate Judge did, the credibility 
of the witness. 

In reviewing the evidence, the learned 
Judges of the High Court were greatly 
moved by the view which they took that 
the story of the circumstances under which 
the plaintiff was induced to attach himself 
to Anand Das in 1834 amounted to an 
allegation of kidnapping, and that the date 
stated for the initiation of the plaintiff 


would have clashed with a period of. 


mourning for a relative of Anand Das. The 
date—-it is many years ago—may have 
been erroneous by two days, and there is 
no reason why, if the case were false, a 
questionable date should have been named. 
The Board agrees with the conclusion of 
the Subordinate Judge on the point. 

The Subordinate Judge dealt lightly 
with the allegation of kidnapping, and in 
the course of his judgment made the 
observation that 
“people of other religious denominations 
are now and then heard of enticing away 
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minor children from oustody of their lawful 
guardians for making them converts of their 
own faith.” 

This observation was unnecessary. But 
their Lordships are surprised to find that 
the High Court deals with it as if it 
were an attack upon Christian Missionaries, 
and they go so far as to say that 
“supposing them to be directed against 
Christian Missionaries, they are not supported 
by a tittle of evidence, and, so far as 


our experience goes, they are absolutely 
false. In introducing them into his judg- 
ment, the Subordinate Judge does not 


appear to have exhibited an impartial 
frame of mind in treating the facts of 
this case.” 

Upon this their Lordships deem it right 
to observe that they think the supposition 
upon which this reflection proceeds to be 
strained, and the reflection to be uncalled 
for. 

They incline to the view that the error 
on these subjects may have moved the 
High Court to discount improperly the 
true weight of the evidence, and to 
overlook important elements im the case. 

As an instance of what their Lordships 
mean, it may be mentioned that the 
posteards are not alluded to in the judgment 
of the High Court, nor is the non-production 
of Gobind Das as a witness, nor even of 
Haman lal as a witness; while, with regard 
to the non-production of the books, there 
are speculations made as to whether they 
would or would not have assisted in 
arising in 
the case, but no due weight is attached to 
the serious fact that evidence, which might 
have concluded the case in one direction 
or another, and for the custody of which 
the defendants are responsible, has not been 
brought before the Court by them. 

But the case of the defendants, which 
otherwise would have rested on a denial 
by themselves and been supported by no- 
thing more substantial than negative evidence 
of mahants, many of whom lived a con- 
siderable distance from the Patepur asthal, 
to the effect that they did not know that 
the plaintiff was a bairagi chela, or in 
residence —that case is still more seriously 
weakened by the positive case which the 
defendants putforward. That positive case 
is ag follows, namely, that the plaintiff wag 
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a Gare agi dhali, but that nes did ah belong 
to Patepur asthal. He belonged, so it is 
said, to a sub-asthal or sub-muth, consisting 
of ‘a small house ona small plot of ground 
in the neighbourhood of Patepur, which was 
a separate asthal and had for its mahant 
‘one Baliram. This was an issue of fact, 
which fell to be proved by the defendants, 
and they had the materials for doing so, 
and at frst’ hand. Baliram had, so the 
argument went, two bair agi ; chelas——one was 
Das. Their Lordships must ‘decline tò 
‘accept any hearsay evidence upon this sub- 
ject, and itis sufficient to say that Baliram 
and Manmohan, both alive and available, 
are not prcduced as witnesses in support of 
the case alleged for the defendants, Tt is 
a somewhat striking fact that in the judg- 
‘ment of the High Court there is no reference 
‘made tó this important incident. 


Their Lordships think it unnecessary to 
‘investigate further the details of the evidence, 
-being satisfied that upon it the conclusion 
‘come to by the ‘Subordinate Judge cannot 
be successfully challenged, and that accord- 
ingly. the plaintiff has established his posi- 
tion to be -a batragt’ chela of Patepur 
asihah <. 2- 

Helis also by dasi, if this be so, 
the® senior chela, if not the only chela, who 
-is ' competent to All the office of mahani. 

Only one other question remains. 
this: Anand Das is still alive. 
which he granted, which purported to be 
a transfer during his life ofthe mahantship 
-to his nephews, defendants Nos. 2 and 3, 
are unavailing, defendant No.. 2 being 
disqualified for the office, and defendant 
No. 3 heing dead. In these circumstances, 
-does the mahantship not revert to Anand 
Das? Anand Das is a man now nearing 
80 years of age. He. has for years relin- 
quished the mahantship. Since atleast +897 
-he has retired from office, and has made over 
to defendant No. 2 all his duties together 
-with the properties of the asthal. He has 
had a mutation of. names effected in the 
Collector’s Register in respect of the villages 
belonging to the muth. He has thus 
abdicated all his functions, and, as he 
.admits, his position is no more than that 
.of any other worshipper. The mahané, in 
their Tordships’ opinion, -is not only a 
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spiritual preceptor, but also a trustee m 
respect of the asthal over which he presides. 
His installation of defendant No. 2 on the 
gaddi, and his own retirement from the 
mahantship, would thus appear to have 
ereated a vacancy in the office. i 

~ But a more serious difficulty also arises 
from the fact that their Lordships cannot 
acquit defendant No. 1 of baving been a 
partý to deeds, and especially to the 
ekramama of 1904, which were ofa nature 
inconsistent with his cuty and position as 
guardian of this religions institution. To 
confer the mahantship upon a relation who 
was a married man and the father of children 
was to consent to a violation in the person 
of the highest and most responsible officer, 
namely, the mahant, of those vows and 
practices of asceticism and celibacy which 
if was his duty asa trustee to maintain 
and protect. In these circumstances their 
Lordships must accept the abdication which 
occurred as a governing fact in the case. 
Further, it is not alleged that the senior 
chela, on whom even according to the 
defendants’ case the succession would devolve 
in the absenzé of an appointment, is disquali- 
fied by any just cause from holding: the 
office vacated by the old mahant. In these 
circumstances their Lordships think that 
the plaintiff is entitled to the declaration 
made in his favour by” the Subordinate 
Judge. 

Their Lordships will humbly advise His 
Majesty that the appeal ought to be al- 
lowed, the decree of the High Court set 
aside with costs, and the decree of the 
Subordinate Judge restored. 

The respordents will pay the costs of the 
appeal. 

Appeal allowed, ` 
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` CALCUTTA HIGH COURT. 
ÅPPEALS FROM APPELLATE DEGREES Nos. 1661, 
2065 to 2069 or 1913. 
March 15, 1916. 
| Present:—Mr. Justice Newbould. 
Rant DEBENDRABALA DASI, ENECUTRIN 
TO THE ESTATE OF Late Kumar SRISH | 
CHANDRA SINGHA BAHADUR AND 
ANOTHER— PRINCIPAL DEFENDANTS 
Nos. 1 AND 2—AppELLANTS 
CErsus 
LALIT MOHAN GHOSE AND OTHERS — 


RESPONDENTS, 

Bengal Village Chaukidari Act (VI of 1870 B. C.)— 
Patni lease, construction of —Resumption and settlement 
of chaukidari chakran lands included in a patni— 
Zemindar, right of, to settle land with tenants— Tenant 
setiled upon land by zemindar, if acquires status of 
ryot—Specific Relief Act (I of 1877, s, 27, ap- 
plicability of. 

Where a patni lease contained a specific clause to 


the effect that if any land or jama be excluded from -~ 


the patni taluk under any law or order of Court, the 
patnidar shall not be competent to raise auy objection 
to the payment of the stipulated jama on that 
account: 

Held, that the words of the special clause would 
not be held to be applicable to lands resumed by the 
Collector under the Chaukidari Act (VI of 1870 B. C.). 


ip. 598, col. 2, | 


The cause of action for a suit by a patnidar 
against the zemindan to recover lands comprised in 


- the patm taluk, which have been illegally settled by 


the Collector under Act VI B. C. of 1870 with the 
zemindar after resumption, does not arise from the 
date of resumption but can only arise on the zemin- 
dars showing by some act that he disputes the 
patnidar’s right to those lands. In.any case it can- 
not possibly arise before the re-settlement. [p. 593, 
col. 2; p. 594, col. 1.) 


- The zemindar by settling those lends with tenants. 


cannot give them the status of ryots as against the 
patnidar who has obtained a right to these lands. [p. 
594, col. 1.) 

- Upendra Narain Bhattachar ya v. Protab Chandra 
Pardhan, 8 C. W. N. 320; 81 C. 708; Shaik Jonab Ali 
v. Rakibuddin Mallik, 9 C. W. N, 5171; i ©. L. J, 803; 
Hazari Lal Sarkar v, Khaunish Chandra Roy, 31 
Ind, Cas. 249; 22 C. L. J. 290; Kazi Newaz Khoda v. 
Ram Jadu Dey, 84 C. 109; 5 C. L. J. 88; 11 CO. W.N. 
20], followed. 

. The provisions of section 27 of the Specife Relief 
Act have no application to such a case. [p. 594, 
col.. 2. 


Appeals against the decrees of the Sub- 
ordinate Judge, Birbhum, dated the 26th of 
February 1913, affirming that of the Munsif, 
2nd Court; Rampurhat, dated the 22nd of 
March 1912. 

" Sir 8. P. Sinha and Babu Girija Prasanna 
Roy Chowdhury, for the Appellants. 
Babus Karunamoy Bose and Panchanan 


. Ghose, for the Respondents. 


38 


INDIAN CASES. 


. tenant- defendants. 
“the construction of the patni lease, Exhibit 


593 


JUDGMENT.—In these six suits the 
plaintiffs claimed to recover possession of 
lands which were formerly chowkidarz 
chakran lands of the village but had been, 
resumed by, Government. The plaintiffs are 
the dar-patnidars having all the rights that 
were leased to the paintdars. The defendants 
are the zemindars and the tenants in occupa- 
tion of the lands. 


At the hearing of these appeals, three 
points only have been argued, having refer- 
ence to the rights of the dar-puinidars to 
these lands under their leases, the question 
of limitation and the right to eject the 
The first point turns on 


VII. I1t is conceded that it cannot be argued 
that chakran lands were excluded by the 
general terms in which the lands of the 


_mauza were described. Reliance i is placed on 
‘the following special clause: — That if any 


land or jama be excluded from this patni 
taluk under any law or order of Court you 
shall not be competent to raise any objec- 
tion to the payment of the aforesaid jama 
on that account.’? In my opinion, the lower 
Appellate Court was right in holding that 
these words could not be held to be appli- 
cable to the lands resumed by the Ool- 
lector under the Chowkidari Act VI (B. C.) 
of 1870. Lands so- resumed are not really 
excluded from the paing taluk. Under the 
Act, after resumption, the Collector is bound 
to re-settle them with the zemindar, subject 
to all contracts therebefore made; that is to 
say, subject to the patnddar’s rights. I do not 
think that it was the intention of the parties 
that these words in the lease should be made 
to refer to the mere temporary exclusion 
that occurs during the interval between the 
resumption by the Collector of the chakran 
lands and their re-settlement with the zemin- 
dar. 


As regards limitation, the only point ar- 
gued is that the cause of action must be 
held to bave arisen onthe date of the re- 
sumption. Admittedly, if it arose on the 
re-settlement or at any subsequent date, the 
suits were not barred. I cannot see how the 
resumption can be said to have given rise to 


the cause of action in these suits. By the 
resumption, the plaintiffs’ right to these 
lands was in no way assailed. As I have 


already stated, the Collector is bound by the 
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Statute to recognise the zemindar’s right and 
the zemindar is also bound by the Statute 
to recognise the patnidar’s right, if any, in the 
chakran lands. The cause of action could 
only arise on the zemindar showing by some 
act that he disputed the plaintiffs’ right. 
In any case it could not possibly arise 
before the re-settlement. 


The last point which was very strongly 
pressed is that the tenant defendants in these 
cases cannot be ejected. In support of this 
contention, reliance is first placed on the 
well-known Full Bench ruling ‘in Binad Lal 
Pakrasht v. Kalu Pramanik (1), the leading 
case on the subject. That case has been 
shown to be inapplicable to eases of this sort 
in the two decisions relied on inthe judg- 
ment of the lower Appellate Court, namely, 
in Upendra Nurain Bhattacharya v. Protab 
Chandra Pardhan (2) and Shaikh Jonab Alu 
y. Rakibuddin Mullik (8). For the appellants, 
reliance is also placed on the cases of 
Surendra Kumar Basu v. Kunja Behari Singh 
(4) and Bepin Behari Mitter v. Tinkowt 
Pathak (5). In my opinion, the two cases 
relied on by the learned Subordinate Judge 
are more applicable to the facts of the 
present case. In Upendra Nurain Bhatta- 
charya v. Protub Chandra Pardhan (2) the 
facts are the same on all the important points. 
In Shaikh Jonab Ali v. Rakibuddin Mullik (8) 
the facts are somewhat different; but the prin- 
ciples on which the decision is based are the 
same, namely, that the person whether the 
patnidar or the zemindar who obtained right 
to these lands has the right to decide whe- 
ther they should be treated as razyatee lands 
or not, and consequently the settlement by a 
person who has not this right cannot make 
the lands settled with tenants into razyutee 
lands and, therefore, cannot give the per- 
sons settled on thosé lands the status of 
gaiyats. Both these cases have been followed 
on this point, the former in a decision to 
which I was a party, namely, in Hazari Lal 
Sarkar v. Khauntsh Chandra Roy (6) and 
the latter in the case of Kazi Newaz Khoda 


' y. Ram Jadu Dey \7). Of the cases relied on 
(1) 20 C. 708. 

(2) 8 C. W. N. 320; 31 C. 703, 

(3) 9C. W. N. 571; 1 0. L. J. 303. 

(4) 4 C. W. N. 818; 27 O. 814. 

(5) 9 Ind. Cas. 374; 13 C. L. J. 273; 15 0. W. N. 646, 
6) 31 Ind. Cas 249; 22 C, L. J. 290. 

(7) 346. 109; 5 ©. L. J. 88; 11 C. W. N, 201, 
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by the appellants, the case of Hari Narain 
Mozumdar v. Mukund Lal Mundal (8), though 
it has been followed more than once as re- 
gards the decisions relating to the terms of 
settlement between the zemindar and the 
painidar, has never been followed as regards 
i s decision that the tenants are entitled to 
remain in actual possession of the lands. 
The facts on which this decision is based are 
not stated at length and the case has been 
distinguished in the case of Upendra Narain 
Bhattacharya v. Protab Chandra Pardhan (2) 
already referred to. The facts of the case of 
Bepin Behari Mitter v, Tinkowrt Pathak (5) 
are somewhat peculiar and were shown to be 
distinguishable from the cases of Upendra 
Narain Bhattacharya v. Protab Chandra Far- 
dhan (2) and Shaikh Jonab Ali v. Rakibuddin 
Mulitk (8). 

It is further contended that, under clause: 
(b) of section 27 of the Specific Relief Act, 
the tenants who have taken settlement of 
the land in good faith cannot be ejected by 
the plaintifis when claiming their rights 
against their lessors. This section can have 
no application to the present cases which 
are not suits for the enforcement of contracts. 
The view thata suit by a patnidar for pos- 
session of chowkidart chakran lands is a suit 
to enforce a contract was taken in the case 
of Ranjit Singh v. Radha Charan Chandra 
(9), but in the case of Banwart Mukunda 
Deb vy. Bidhu Sundar Thakur (10) this case 
was clearly dissented from and it was held 
that such an action was not one for speci- 
fic performance of contract but for posses- 
sion of chakran lands included in the paini. 
In fact, whenarguing the point of limitation, 
the learned Counsel for the appellants 
admitted that he could not support the 
view that had sometimes been taken that a 
suit of this nature isa suit on the contract 
and governed by the law of limitation relat- 
ing to suits on contracts. It ‘necessarily 
follows, therefore, that the provisions of 
section 27 of the Specific Relief Act can 
have no application to the present cases. It 
is further argued that though the section 
itself might not be applicable, the principles 
underlying that section are principles of 


(8) 4.0. W. N. 814. 
(9) 34 0. 564. 
(10) 85 C, 846; 70, L, J, 489); 12 0: W. N. 459; 
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equity of general application. 
hardship may arise in cases’ where tenants 
are settled on the lands by a person who 
Ras no title, specially if the person who has 
the title brings his suit just ` before 
expiration of the time allowed by the law’ of 
-limitation, but the law is perfectly clear 
that possession without title for less than 
the statutory period is no bar to the rightful 
owner recovering what he is éntitled to 
recover. The appeals, therefore, fail, and are 
accordingly - dismissed with costs. 
only two sets of costs; namely, four gold 
mohurs as hearing fee in all these six appeals. 
. Appeals dismissed. 
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UPPER BURMA JUDICIAL. COMMIS- 
SIONER’S COURT. i 
` CIVIL MISCELLANEOUS Appiication No. 50 oF 
~ 1915: 
November 4, 1915.. 
Present:—-Mr. McColl, J. C. 
- MI MI—-Derenpant—AppLicant 
versus 
SOHAN SINGH— PLAINTIFE— RESPONDENT, 

Stamp Act (H of 1899), ss. 35, 36, object of —“Ad- 
MESSOR”, meaning of-—Unstamped document. wrongly 
adinitted in evidence-—Suit, whether can be- deci ‘eed — 
Appellate Court, duty of. 

The provisions of section 36 of the Stamp Act are 
‘intended to prevent injustice and it would be obviously 
unjust for an -Appellate -Court to dismiss a suit 
on the ground that a document, which the first Court 


has admitted in evidence, was unstamped or insuffi- - 


ciently stamped, seeing that if the objection had been 
taken in the first Court the document could have been 
properly admitted in evidence on payment of stamp 
duty and penalty. [p. 596, col, 2. 

The word “admission” in section 36 includes suck 
action as follows upon admitting a document in 
- evidence and, therefore, the giving of a decree. Jt is 
a narrower term than ‘ ‘acting upon”. [p. 595, col. 2; 
p. 596, col. 1.] 


Where, therefore, a Court gave a decree upon an 


unstamped document that had been ack admitted 
in evidence: 

Held, that the decree could not be reversed and all 
the Appellate Court could do was toimpound the 
. document’ and send it to the Collector who could 
levy the duty and the penalty. [p. 595, col. 2.] 


JUDGMENT.—This is an application for 
review of judgment on the grounds (1) that 
I erred “in. holding that there had been 
no material alteration of the promissory 
, note sued on and (2) that the promissory note 
was a bond and” was insufficiently stamped 
and should not have been acted upon. 

On the first point I would say that it is 
clear from the evidence of the witness Mg. 
Maung that the words “ ‘received 800” were 
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written on the note at the time the note was 
written and that there was no material alter- 
If they had been entered later as an 
acknowledgment of the discharge of the 
debt, the pro-note wonld.have been returned. 
Moreover the defence was not payment but a 
denial of execution. 

As regards the second point I would say 
that though the contention that the promis- 
sory note is a bond is correct as it is attested 
by a witness, the provisions of section 36, 
Stamp Act, apply. It is contended, however, 
that though under section 36, Stamp Act, the 
lower Appellate Court could not question 
the admission of the document in evidence it 


“was debarred under section 35 from acting 
_ upon it by giving the plaintiff a decree. ` 


The latest ruling on the interpretation 
of section 36, Stamp Act, is Mz Ke v. Nga 
That was a suit on a 
promissory note the stamp on which 
had not been daly cancelled. It was clearly 
contemplated in the order of the Court that 
in the, event of the merits being decided 
in his. favour the plaintiff should get a 
decree, 

The provisions of section 36 are evidently 
intended to prevent injustice and it would be 
obviously unjust-.for an Appellate Court to 
dismiss a suit on the groundthat a document, 
which the ist Court had admitted in evidence, 
was unstamped or insufficiently stamped, 
seeing that if the objection had been taken 
in the first Court-the document could have 
been properly admitted in evidence on pay- 
ment of stamp duty-and penalty. If sections 
35 and 36, Stamp Act, were to be- read as the 
learned Counsel for defendant-applicant 
suggests that they should be read, we should 
expect to find some provision made for the 
Appellate Court to order the duty and penalty 
to be paid into Court in order to cure the 
defects that should have been cured in the 
first Court. But that is not the procedure 
laid down at all. Allthe Appellate Court can 
do is to impound the document and send it 


“to the Collector; who can then levy the duty 


and penalty. i think, therefore, that the 
reason why the word “admission” aloue is 
used in section 36, Stamp Act, is that though 
it is included in ite words “act upon” , as to 
admit a, document in evidence i is to act upon 
it, it is a narro wer term than “acting upon.” 


(1) 4 Ind. Cas, 1086; U. B. R. (1907—1909), II, 
Stamp 3, , 
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Thus it has been held that to give a decree 
upon an unstamped document that is not 
produced is to act upon it; the Legislative 
, forbade that, but did not forbid the giving of 
a decree upon an unstamped document which 
had wrongly been admitted in evidence, 
‘because the duty and penalty could be levied 
by the Collector. The word “admission” in 
section 36 includes, I think, such action as 
necessarily follows upon admitting a docu- 

ment in evidence and, therefore, the giving 
~ of a decree. 

“The application is dismissed. 

Application dismissed. 





PRIVY COUNCIL, 
Aprean FROM tue ALGAHABAD Hiun Court. 
Jane 8, 1915. 
Fresent:—Lord Shaw, Sir George Hanwell! 
Sir John Edge and Mr. Ameer Ali, 
BHAGWATI PRASAD SINGH AND 
ANOTHER—~ PLAINTIEFS—~APUELLANTS 
CEFSUS 
NAND PRASAD SINGH AND ANOTHER-—- 
DEFENDANTS — RESPONDENTS 

Hindu, Law-~Will-—Adoption — Widow — Unregis- 
fered Will ~ Mutation —Reversioner—Brother's son, if 
can be adopted by widow. 

A. Hindu madeau unregister a Willgiving his widow 
power to adopt a son to porpetuate “the name of his 
family. On his death his widow applied for muta- 
tion of her name mentioning the Will. No 


. objection was taken by the reversioners to the valid 


execution of the Will, In a suit to seb aside the 
adoption by the widow vf her brother's son on the 
strength of the Will, calling in question the 
genuineness of the Will: 

Held, that the Will was proved to have been 
validly executed, that in adopting to her 
husband she was acting contrary to her own interests 
inasmuch as the adoption deprived her of her own 
possession. of the property and that a widow could 
a as own brothers son. [p. 599, col. 2; p. 600, 
vol. I 
‘ Appeal from a judgment and decree of the 
High Court, dated March 1, 1911, reversing 
those of the Subordinate Judge of Mirzapore, 
dated June 19, 1909. 

FACTS and law appear from the fol- 
lowing judgment of the Allahabad High 
Court, dated the lst March 1911:— 

; “In the suit ont of which this appeal has 

arisen the plaintiffs prayed for a declaration 
that a Will, dated the 19th of February 
1897, purporting to have been executed by 
one Jagat Bahadur Singh, was not genuine 


‘of July 1907, 


and thata deed of adoption, dated the 19th 
executed by Musammat 
Anmol Kunwar, the widow of Jagat Bahadur 
Singh, is null and void as against the 
plaintiffs and that theadoption by Musammat 
Anmol Kunwar of the defendant Nand- 
Parshad Singh to Jagat Bahadur Singh 
may be declared to be void and be set 
aside. The plaintiffs claim as reversionary 
heirs of Jagat Bahadur Singh. 

The fact of the adoption of defendant 
No. Lis not disputed, but itis alleged that 
Musammat Anmol Kunwar had no authority 
from her husband to make the adoption and 
consequently his adoption was invalid. The 
Will set up by the defendants is dated the 
19th of February 1897. Inthat document 
there i3 a recital that the testator had been ` 
suffering from illness for seme months and 
that life was uncertain and that consequently 
he executed his Will. By it he declared © 
that he was to~ remain in possession of the 
property so long as he lived, and that after 
his death bis wife should -live with his° 
mother and remain in possession and enjoy- 
ment of all his moveable and immoveable 
properties during her life-time. Then he 
expressed a wish that if she desired to 
perpetuate the name of his family she 
should, as suggested by him, adopt one of 
the boys whom she knew, that is, presumably 
one of several boys who had been mentioned 
to her by the testator, and that the boy. 
so adopted should after Anmol Kunwar’s 
death be the owner of his entire property. 
There wasa further provision that if his 
widow did not wish to adopt any of the boys 
suggested by him, or if their parents declined .` 
to give them in adoption, she might adopt 
any other boy from amongst the members 
of the brotherhood. This Will purports to 
bear the signature in autograph of the 
testator and was witnessed by seven persons. 


The testator died on the 28th of February 
1897 angon the 20th of April 1897 an 
application for mutation of names in their 
favour was made by Anmol Kunwar and the 
mother of the deceased. On the 17th of 
June 1897 the Will, alleged to be that of 
Jagat Bahadur Singh, was deposited in 
Court, and onthe 21st of June 1907 thea 
defendint Nand Prashad Singh was adop5. 
ed. 

It appears that when the application fo, 


~ 
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mutation of names was filed an objection 
to the proceedings was taken by some or one 
of the reversionary heirs, but this objection 
is not on the file. We have, however, an 
application which was filed by -Anmol 


Kunwar on the 17th of June 1897, in which - 


she alleges that she was entitled to the 
property of her husband by right of inherit- 
ance and also by virtue of her husband’s 
Will, and in another paragraph the Will 
is referred toand the date ofits execution 
is stated. Itappears that the Will was 
subsequently withdrawn from Court by 
Anmol Kunwar after mutation had been 
effected inher favour. A receipt for the 
Will was given which bears the signature 
of the officer returning the document, and 
in that receipt the Will of Jagat Dahadur 
Singh is specified and the date thereof given. 
Notwithstanding that notice was given to the 
parties interested in the estate of Jagat 
Bahadur Singh of the existence of this 
document, no suit was bronght impeaching 
its genuineness until the 6th of February 
1909, that is, upwards of 10 years after 
the death of Jagat Bahadur Singh. 


Tn support of the Will several of the’ 


attesting witnesses asalso the seribe of the 
document were examined. Two of the 
attesting witnesses did notappear to have 
been summoned before the Courts below, 
and when the, case first came up for hearing 
before us, we thought it desirable to have 
the evidence of «these witnesses and 
accordingly passed an order directing their 
examination. Their evidence is now before 
us, < 
The, principal witness in support of the 
Will is Mahabir Parshad, the scribe of the 
document. He identified the Will as in his 
, handwriting and stated‘that he wrote it at 
the request of Jagat Bahadur Singh and 
that it was signed by Jagat Bahadur Singh 
in his presence. This witness resides in the 
village of Baraini in which the testator 
lived but was the patwari of a neighbouring 
village, Saraini, situate at a distance of 
about half a mile from Baraini. This 
witness testified to the circumstances under 
which he was invited by Jagat Bahadur 
to write ont the document, and he stated 
that he did so at the desire of Jagat Bahadur 
Singh. He further deposed that the witnesses 
whose names are attached to the document 


‘write the Will for him. 


signed their names in his presence, that 
first Jagat Bahadur affixed his signature and 
then the document was attested by the 
marginal wituesses. He further stated 
that Jagat Bahadur, who was able to rend 
the document, read ib before he signed. The 
learned Subordinate Judge comments on the 
fact that the Will was written out by a 
paiwart who did not belong to the village 
in which the testator lived. This is 
explained by the fact that the patwari of 
the village could not be found at the time 
the Will was being prepared and that as 
Mahabir Parshad lived in the village and 
was available, the testator invited him to 
This witness lived, 
as we have said,in thesame village; and 
the village of which he was patwarz was 
only. halfa mile distant from Saraini. It 
was, therefore, not unnatural that he should 
have been invited to engross the Will. 

The next witness is Ram Jas, one of the 
marginal witnesses. He stated that he was 
called to the house of the testator, that he 


- went there and took a seat near Jagat Bahadur 


in the dalan, that when he arrived the patwari 
Mahabir had already written ont the Will 
and that Jagat Bahadar Singh was then 
reading it, that after reading the Will 
the testator affixed his signature and tore 
up the draft from which the Will had 
been faired out. He further stated that 
Jagat Bahadur was in his proper senses at 
the time. 


Another witness Sham Narain also 
deposed that he affixed his signature as 
a witness at.the request of Jagat Bahadur. 
He says in his presence the Will was written 
out by Mahabir Parshad and that he was 
present when the draft was prepared, that 
Ram Nandan dictated the draft under the 
directions of Jagat Bahadur. Then he dis- 
sribes the directions given by Jagat Bahadur 
to Ram Nandan. 

Narain Parshad Singh, another witness 
to the execution of the Will, deposed to 
the same effect. He also stated that the 
Will was written in his presence by Mahabir 
Parshad and that he attested if as a 
witness with his own hand, that Jagat 
Bahadur Singh signed if in his presence 
and made it over to Mababir Parshad. He 
then stated that when he had attested the 
Will as a witness, Kamta Singh requested 
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him to write down hid name as a witness 
and he did so. He depesed in the course 
of his examination and cross-examination 
to -various matters in regard to the Will 
and that Jagat Bahadur read it over before 
he signed it. 

` We have thus of the witnesses io the Will 
three persons déposing to its due execution 
other than the scribe. ‘One of the attesting 
witnesses Bansidhar Pandey is admittedly 
dead. There remain three witnesses who have 
- given evidence in support of the plaintiffs’ 
ease, and to the evidence of these witnesses 
the Court below has attached much 
weight. 


The most important of these witnesses is 
Munni Lal, formerly patwart of the village 
of Saraini. 
~write a Will on behalf of Jagat Bahadur 
Singh at the request of Ram Ghulam Singh 


_ and that the reason for his refusal to write it 


was that Jagat Bahadur Singh was dead. 
He then stated that Ram Ghulam Singh 
caused the Will to be written by Mahabir 
Lal-after the: death of Jagat Bahadur 
Singh. Now if this witness be trustworthy, 
it is clear that the Will is a forgery. 
But the statement of the- witness ‘is ex- 
tremely bold. He does not explain’ the 
circumstances under which the application 


was made to him to write a document which` 


-was being fabricated. We find from his 
cross-examination that there were reasons 
why ‘he should not support the defendant's 
case, and these reasons are that he had been 
‘suspended as patwarc at the instance of 
‘Anmol Kunwar and that he had on a 
number of occasions given evidence against 
Anmol Kunwar. He admitted that although 
he was aware of the existence of the Will 
he never made a report at the Police station 
nor did he speak to any one of the fact 
that such a Will had been prepared: His 
> excuse for this was that everybody knew 
of its existence. It is noticeable that this 
witness made a statement in answer to 
certain charges made against him by Anmol 
Kunwar on the llth of October 1897, 
that. is, about eight months after the date 
of the Will. When asked to explain why 
it was that Ram Ghulam Singh was dissatis- 
' fied with him he stated that he was dis- 
pleased with him, inasmuch as he did not 


sign the Will which had been written on 


He stated that he refused to` 


-tions to do go. 


Bah Pr in, favour 


behalf of oe 

Musanmat Anmol Kunwar. Here he 
did- not suggest that the Will was 
a forgery. If > he had known it 


to be a forgery and could have given any 
evidence to establish this fact, it is obvious 
that this was his opportunity; and in view 
of the fact that the relations between him and 
Musammat ` Anmol Kunwar were strained, 


we should have expected that he here 
would -have stated that the Will was a 
forgery. 

The next witness is Ghamandi Singh, 


who is a cultivator. He admitted that the 
Will was attested by him, but he stated 
that his signature’ was affixed 20 days after 
the death of Jagat Bahadur Singh. It is 
to be noticed that neither this witness nor 
the witness Sham Narain Singh, to whom 
we shall presently refér, alleged that the 
Will was a forgery or that it was fabricated 
after the death of Jagat Bahadur. All that 
they: say is that their signatures were 
affixed some weeks after the death of Jagat 
Bahadur Singh. The relations between this 
witness and ‘Anmol Kunwar are shown’ by 
bis answer to questions put to him 
cross-examination. He admitted that Anmol 
Kunwar had distrained his crops eight or 


‘of 


i 


in | 


nine times, that she had brought a suit for | 


arrears of rent against his nephew and 


“that in the year in which he was examined 


she had brought a suit against him for 
ejectment. 


` Sham Narain Singh also admitted ‘that 
he attested the Will, but stated that he 
did so at the request of Ram Ghulam one 


anda half months after the death of Jagat ~ 


Bahadur. This witness also admits that 
Anmol Kunwar had ejected him from his 
holding. 

The only other witness is Kamta Singh, 
who was also an attesting witness to the 
document. He deposed that no Will was 
executed .by Jagat Bahadur Singh and that 
he never asked Narain Prasad Singh to 
sign his name on any. Will. 


the name of this witness as an attesting 
witness to the Will if he had not instruc- 
Narain Prasad positively 
swears that he wrote the signature of this 
witness by his direction. 

The learned Subordinate Judge in regard 


It is difficult. 
to believe that Narain Prasad Singh wrote . 


„~ 


~ 


- Sham Narain 


- of signatures. 
- could not write the 


“ signatures. 


* second. letter ba in babu. 


+ 


_ letters 
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to the two PE Ghamandi: Singh and 
Singh observes- that they 
specifically state that the Will was prepared 
after the demise of Jagat Bahadur Singh: 
These witnesses nowhere stated that the 
Will was prepared after the death of 
Jagat Bahadur Singh. What they state was 
that they attested the document as witnesses 
after his death. 

“The -only remaining witnesses to whose 


‘evidence the Court below attached weight, are ` 


two so-called experts in handwriting. One is 
Pandit Ganga Nath Jha, who isa well-known 
Sanskrit scholar. He admitted that he was 
notan expert in handwriting, and that he did 
not receive an education in the comparison 
He also admitted that he 
characters in, which 
the signatures of Jagat Bahadur are written 
and that. he was not accustomed to read 
Kaithi characters of this part of the country. 
In view of this we canndt attach great 
weight to the view which he formed of 
the signature of Jagat Bahadur on the 
Will as.compared with- admittedly genuine 
is 


The other so-called expert witness 


Sri Krishan Joshi, who was‘once a Record 
- Keeper in the- Office of the Commissioner of 


Kamaun and afterwards munsarim of the 
District Court at Garhwal. This witness 


`~ ‘also is not acquainted with’ the - Kaithi 
~ characters “and cannot be regarded ‘from any 
*. point of view as an expert in handwriting. 


We find that weight was attached by him 
to what he, described as an erasure in. the 
We have care- 
fully examined the signature on the Will 
and even with the aid of a magnifying glass 


have been unable to discover any erasure” 
The learned Advocate for the 


whatsoever. 
resporidents has been unable to point: out 
any erasure. This appears to us seriously 


_todetract from the value of the witness’s 
: We have examined the signature. 
„on the alleged Will and compared it with- 
““ other admittedly genuine signatures of the 


evidence. 


testator. and so far as our experience helps 
us to. judge, -we are wholly unable to come 
to the conclusion that the signature _on 
the document has any appearance of a for- 
gery.‘ Some of the letters, which according 
to the. experts are written differently from 
in admittedly genuine signatures, 
appear 


N 


_in view -of'all, the circumStances. 


~of the testator’s family.” 


- else. 


to us to` correspond yery closely. 


and from ‘our personal comparison of the 
signatures we are disposed to think that the 
signature upon the Will is the genuine sig- 
nature of Jagat -Bahadur Singh. 

“Ib is suggested that the Will was fabri- 
cated with a view to the adoption of a 
son. If it was fabricated for this purpose, 
it seems strange that no son was adopted 
until the lapse of some ten years from the 
date of the Will. It is also, we think, un- 
likely that the mother of Jagat Bahadur 
Singh would have assisted her daaghter- 
in-law in putting forward a forged document, 
as she undoubtedly did this Will at the 
time when applicaticn was made for mutation 
of names. 

- Upon the whole we » think that the evi- 
ie satisfactorily establishes that Jagat 
Bahadur did execute the document in ques- 
tion. It was a reasonable act on his part 
He was . 
anxious that his name should be perpetuated, 
and with this object he caused the Will in 
question to be prepared. It was not exe- 
cuted to benefit his wife “inasmuch as in 
the ordinary course she would have been 
entitled to a widow’ s estate, but as is stated 
in the document “to perpetuate the name 
Upon the whole 
we think that the learned Subordinate Jadge 
came to an erroneous conclusion upon the. 
evidence before -him and we must accord- ” 
ingly- allow the appeal. We set aside the 
decree of the Court below and dismiss the 
suit with costs in . both Courts including i in, 


_ this Court fees on the higher scale.” 


Mr. De Gurythe-, K. C., (with him Mr, 
Dube), for the Appellants, sontouded that the 
widow took a life-estate whether the adoption 
was made or not. The testator did not direct 
her to adopt a boy, but she was left to do 
what she liked, that is to say, she might 
adopt or not as she chose. The Will really 
was in favour of the widow, which need not 
have been as she took a life-estate, and 
there was no desire in favour of anybody 
The allegation as to the inspection of 
boys during the life-time of the testator as 
expressed in” the Will was not proved at all. 
There was no evidence on that point. 

(Mr. AMEER Att: “The Subordinate Judge 
says he is not satisfied and the High Court 
says it is satisfied. | 

The actual mutation took place in 1897. 
The suit was brought after the adoption had 
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taken place. The appellarts brought a suit to 
question the validity of the Will as sson as 
the widow acted upon it. Prior to that they 
need not have done so. There might have 
been any number of Wills, but that could not 
make any difference to tbe appellants as long 
as their rights were not interfered with. 
The widow being entitled to a life-estate, adop- 
tion alone could touch their estate in future. 

[ MR. Ameer Aut: The High Court says 
you kept quiet for ten years and then brought 
the suit. | 

The testator did not select a boy. The 
widow adopted her brother’s son and thereby 
the property passed out of her husband's 
family. 

[ MR. AMEER Att: It was natural on-her 
part if she was given the power by law. | 

Ram Das stated, “I attested it at the 
request of Jagat Bahadur.” 

[Lorp SHaw: It is correct advocacy. It 
leaves the rest to cross-examination. | 

The High Court acted wrongly in directing 
further evidence being taken. By this pro- 
cedure the High Court shut the appellants 


out from producing further evidence. This 
was done by the Court itself. 
[Sir George Farwent: I do not think that 


section 568, Civil Procedure Code of 1882, 
helps you. You went to establish that the 
Will was not genuine. | 

Everything was set out in the deed of 
adoption, bat there was no evidence to sup- 
port the same. 

Mr. Lowndes appeared for the Respondents 
‘but was not called upon. 

JUDGMENT. 

Lorp SHaw.—The question arising in this 
appeal is solely one of fact. 

Their Lordships,. having considered the 
ease and listened to the arguments pre- 
sented by the appellants, see no cause to 
differ from the conclusion arrived at by 
the High Court. They will humbly advise 
His Majesty that the appeal should be dis- 
missed with costs. ` 

Appial dismissed. 


Solicitors for the Appellants: Messrs. 
Barrow, Rogers § Nevill. 
Solicitors for the Respondents: Messrs. 


T. L, Wilson § Co. 
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UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 

Seconp Cmr Arrear No. 193 or 1915. 
December 13, 1915. 
Present:—~Mr, Saunders, A. J. C. 

MI KYAN ME AND Anoraur— DEFENDANTS — 
APPELLANTS 

VvETSUS . 
MI KIN CHON AND anotHer—PLAINTIFFS—~ 


RESPONDENTS. 

Evidence Act (I of 1872), s. 109—-Suit for possession 
—Defendants’ admission of previous tenaney—Plea of 
subsequent purchase ~Birden of proof—Presumption. 

Where in a suit for possession of certain lands the 
defendants admitted having worked the plaint lands 
as tenants, but claimed to have subsequently bought 
the lands from the deceased proprictor: 

Held, that the admission of tenancy had the effect 
of shifting the burden of proving the subsequent sale 
on the defendants to rebut the presumption that they: 
were still tenants. [p. 601, col. 1.] 


Mr, S. Mukerjee, for the Appellants. 
Mr, J. N. Basu, for the Respondents. 


JUDGMENT.—The plaintiffs, as adminis- 
tering the estate of one Ma Ein Ba deceased, 
sued to recover possession of certain land 
from the defendants. Their case was 
that the defendants had been tenants 
of Ma Hin Bu up to her death and that they 
wrongfully retained the land setting up a 
title by purchase. The defendants claimed 
to have bought the land from the deceased 
Ma Hin Bu. The Court of first instance found 
that the plaintiffs’ witnesses were more 
worthy of credit than the defendants and 
gave plaintiffs a decree. On appeal the 
lower Appellate Court held thatthe defend- 
ants had admitted the tenancy and that the 
burden was upon them to provethat the tenan- 
cy had ceased and that they had bought the 
land. This burden was not discharged and 
the appeal was dismissed. The defendants 
come to this Court on second appeal and 
urge that the tenancy was denied, that the 
burden was on the plaintiffs to prove it 
and also to prove a satisfactory title. 

The defendants in their written state- 
ment did not admit the tenancy alleged — 
in the plaint. Ma Gyan Me, the lst defend- 
ant, was examined before issues and said 
‘I worked the plaint land as tenant for 
about six years.” This was a clear admission 
of tenancy. The 2nd defendant was not 
examined and an issue was framed as to 
this tenancy. There should have been a 
definite finding on this issue. The evidence, 


` Vol. XXXIII) 
` GANGA BAKHSH SINGH V, AHBARAN SINGH. 


I think, proves conclusively that within a 
short time before Ma Hin Bu’s death the 
defendants were her tenants. It appears to 
me that ‘the effect of this was under section 
109, Evidence Act, to shift the burden of 


preof-on the defendants-appellants. The 
learned Advocate for the defendants- 
appellants contests this view and on 


the authority of Maung Min Din v. Maung 
On Gaing (1) and Maung Tun v. Maung 
Pa U (2) urges that the burden was on 
the. plaintiffs to prove their title. ‘Those 
cases appear to me to be ‘no authority for 
this contention: In each case the plaintiff 
who was out of possession pleaded that 


the defendant was in possession temporarily . 


with his consent. This was denied and it 
was clearly for the plaintiff to prove the 
permission alleged. 


The case of Nga Kyan Wavy. Nga Na Daing 
(3) appears to support the view that the 
burden was on the plaintiffs. There the 
defendants had been in possession previously 
as tenants but pleaded a sabseqnent gift. 
My learned predecessor held on the authority 
of the rulings cited that the burden was 
on the plaintiffs to prove that there had 
been no gift. No donbt in a country in 
which yearly tenancies are the rule, the 
amount of evidence required to discharge 
the burden would often be very slight 
where any considerable period had elapsed 
from the date of the tenancy which had’ 
-been proved to be the date at which it was 
desired -to contest ‘or establish it, but the 
provisions of section 109 of the Evidence 
Act cannot be overridden by the rulings of 
any Court. Here the evidence and the 
admission of the defendants clearly establish- 
ed that a tenancy ‘had existed within 
about two to four years of this snit at the 
outside, and I am of opinion that the burden 
was rightly placed on the defendants-appel- 
lants to rebut the-.presumption which arose 
that they were still tenants. 


The defence evidence was clearly insuffi- 
‘cient. It was not believed by either of 
` the Courts below. It appears probable that 
the transaction, whatever it was, was reduced 
to writing and the writing was not pro- 
duced cr. acecunted for, while the evidence 

(1) U. B. R. (1897—01), II, 421. 

129) U. B. R.(1902—08) II, Evidence 5. 

(3) Second Civil Appeal No. B08 of 1909, 
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“is most contradictory as to whether posses- 


sion was given at the time or was to be 
taken after Ma Ein Bu’s death or whether 
the transaction was a sale or a mortgage. 
The appeal must he dismissed with costs. 
Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT.’ 

Seconp Civin APPRBAL No. 245 or 1914. 
January 7, 1916. 
Present:—-Mr. Stuart, A. J. C. 
GANGA BAKHSH SINGH AND OTHERS— 
PLAINTIFFS—APPELLANTS 
Versus 


. AHBARAN SINGH AND oraers—Derenp- ` 


Ti 


ANTS— RESPONDENTS. 

Hindu Law—Mitakshara—Joint family of Thakuras 
in Oudh—Marriage of deceased members daughter 
—Family necessity. 

In a joint Hindu family of Thakurs of Oudh 
governed by the Mitakshara Law, money borrowed 
to meet the expenses of the marriage of a daughter 
of a deceased member, to whose property the 
remaining male members have succeeded by survivor- 
ship, is money borrowed for a family necessity. [p 
602, col. 1.] 

Sundari Ammal v. Subramania Ayyar, 26 M. 605, 
dissented from. 

Appeal from the decree of the Additional 
District. Judge, Iuucknow, dated the 23rd 
April 1914, upholding the order of the 
Subordinate Judge, Bara Banki, dated the 
16th March 1914. 

Babu Surendro Nath Roy holding brief of 
Babu Aditya Prasad, for the Appellants. 

-Pandit Gokaran Nath Misra, fcr the Re- 
spoudents. 

JUDGMENT.— The learned District Judge 
found that out of a consideration of Rs. 
3,000, Rs. 1,400 represented an amount due 


‘on an antecedent debt and Rs. 1,600 were 


borrowed for family necessity. The appellants 
seek to avoid the finding that the amount was 
due on an antecedent debt, which on the 
face of it is a finding of fact, by putting 
in an affidavit to the effect that one of 
the witnesses on whom the Courts relied 
had perjured himself as shownby certain 
assertions whick he had made in another 
suit. There is no reason to suppose that 
the- fact that he made those assertions 
necessarily contradicts his statements in the 
present case. It is impossible to discredit 


Tn 
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the witness for such a reason. Apart from Where in a suit coming under clause (iv) of section’ 


that fact the Courts based their decision not. 


on- the evidence of this witness only, no 
reasons have been made out for going behind 
the finding of fact. The appellants seek to 
‘avoid the finding on the second point by 
arguing that the purpose for which the Rs. 
1,600 were borrowed—the marriage of a 
dawa hika of a deceased brother (as found 


on the facts)—is not a legal necessity. In - 


support of this view their Counsel quotes the 


- . deeision in Sundari Ammal v. Subramania 


Ayyar (1). This decision’ lays down that 


under the Hindu Law a father is under no - 


legal obligation to get his daughter married. 
I do not desire to question the validity of 
this pronouncement with regard to Hindus 
in the Madras Presidency. I cannot, however, 
accept it as any authority in thiscase. Here 
in a joint Hindu family of Thakurs governed 
by the Mitakshara Law money was raised 
to meet the expenses of the marriage of a 
daughter of a deceased member to whose 
property - ‘the remaining male members had 
succeeded by survivorship. It is impossible 
for any one with the slightest acquaintance 
with the customs and ideas of any branch 
of. the Thakurs in Oudh to hold that 
money so borrowed was not borrowed for 
a family necessity. I dismiss the appeal. 
The appellants will pay their own costs and 
those of the respondents. ; 
Appeal dismissed. 
(1) 26 M. 505. 





MADRAS HIGH COURT. 
FULL BENCH. 
_ First Crvis Appeat No. 82 or 19138. 
August 3, 1915. 
Present:—Sir John Wallis, Krt., Chief Justice, 
“Mr. Justice Sadasiva Aiyar and Mr. 
Justice Srinivasa Aiyangar. - 
DHUPATI-SRINIVASACHARLU— ~ 
DEFENDANT No. 1-—APPELLANT 
VETSHS 
A. PE RIN DEVAMMA AND OTHERS— 
PLAINTIFF AND Derenpants Nos. 2 to 


5, 8 AND 9— RESPONDENTS. 

Court Fees Act (VII of 1870), s. 7, cl. (iv — Suit jor 
account—Preliminary decree—Appeal against whole 
decree—Appellant, whether bound by valuation in 
plaint, | 


~ 


7 of the Court Fees Act, the plaintiff has valued the 
relief prayed for at a certain figure and obtained a 
preliminary decree for an account and the defendant 
appeals against the whole decree, he is bound by the 
valuation in the plaint and cannot make a fresh 
valuation for the purposes of the appeal. 

Samiya, Mavali v. Minammal, 23 M. 490; 10 M. 
L. J. 240; Delroos Banoo Begum v. Nawab Syud Ashgur 
Ally Khan, 15 B. L. R. 167; 23 W. R. 458; Banwari 
Lal v. Sheo Sankar Misser, 1 Ind. Cas. 670; 13 C. 
W. N. 815, followed. 


Appeäl against the decree of the Court 
of the Temporary Subordinate Judge of 
Nellore, in Original Suit No. 4 of 1912. 

Mr. S. Srinivasa Atyangar (with him Mr. 
K. Bashyam Aztyangar), for the Appellant. 

Mr. T. V. Venkatarama Atyar, for the Re- 
spondents. 

This appeal coming on for isanne on the 
19th March 1915, the Court (Wallis, O. J., 
and Tyabji, J.) made the following 
ORDER OF REFERENCE TO A FULL 

BENCH... 

The questiomhas been raised in this appeal, : 
whether in asuit coming under clause (iv) 
of section 7 of. the Court Fees-Act, when 
the plaintiff has valued the relief prsyed 
for and obtained a decree, in this instance. 


.a preliminary decree for an -account, and 


the defendant appeals against the whole 
decree, he is bound- by the valuation in 
the plaint as held in Samiya Maval¢ vz. 
Minanvmal (1), or is at liberty to make a 
fresh valuation for the purposes of the 
appeal. As -we feel some donbt about the 
correctness of the decision and itis desir- 
able that there should be an -anthori- 
tative ruling on the point, we have de- 
cided to refer the above question to a Full 
Bench. 

‘This appeal coming on for hearing, the: 
Court expressed the following 
OPINION.—The decision in Samiya Mavali 
vy. Minammal (1) has been consistently 
acted on and is in accordance with the 
decision in Delroos Banoo Begum v. Nawab 
Syud Ashgur Ally Khan (2) and Banwari 
Lal v. Sheo Sankar Misser (3). 

We are not prepared to differ from it, 
and are of opinion accordingly that ihe 
aprcllant is bound by the- valuation in the- 
plaint. 

Reference answered in the afirmative. 

(1) 23 M. 490; 10 M L, 7. 240. 


(2) 15 B. L. B. 167; 23 W. R.4529, 
(3) 1 Ind. Cas. 670; 13 0. W, N. 815, 
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RAM SARAN V. GAPPU RAM. 
. PUNJAB CHIEF COURT. 


Civiu MISÇELLANEOUS First Appear No.. 2021 


or 1915. 
February 1, 1916. 
Present:—Mr. Justice Shadi Lal. 
RAM SARAN tHrovau JOWALA 
PARSHAD— APPELLANT 
UETSUS 


GAPPU RAM—- RESPONDENT. 

Succession Certificate Act (VII of 1889), ss. 1 (4), 5 
— Residential abadi and place of business of deceased 
within jurisliction-—Authority to hear application for 
grant of succession ceitificate—Dispute between ‘parties 
capable of being settled in administration proceedings 
— Application, whether barred—Grant of succession cer- 
tificate, effect of— Elaborate enquiry, whether necessary. 

‘The grant of succession certificate does not 
establish the title of the grantee asthe heir of the 
deceased, but only furnishes hira with an authority to 
collect the debts and allows the debtors to make 
payments to him without incurring any risk. [p. 604, 


-gol 1. 


kj 


Two rival claimants applied for the grant of 
@ succession certificate in order to collect debts due 
.to the deceased. Each one based his claim on an 
alleged adoption by the deceased. On appeal by the 
one, whose claim was negatived, the objection was 
taken as to the jurisdiction of the Trying Court: 

Held, (1) that inasmuch as the deceased at the 
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time of his death had his ordinary place of residence . 


within the jurisdiction of the Trial Court and did his 


' business there, the Court had sufficient authorit 


under section 5 of the Succession Certificate Act to 
dispose of the proceedings; [p. 608, col. 2.] 

(2) that the application could be entertained even 
though the dispute between the parties as to the 
entire estate could beeasily settled in proceedings 
taken under the Probate and Administration Act 
and that section 1 (4) did not offer any impediment 
to the grant of the certificate. [p. 603, col. 2.] 

No elaborate or lengthy enquiry is required for the 
grant of a succession certificate. The point should 
be determined in a summary manner. [p. 803, col. 2.] 


Miscellaneous first appeal from the order 
of the District Judge, Gujrat, dated the 19th 
May 1913, granting succession certificate to 


_ the respondent. 


Lala Balwant’ Rai, for .the Appellant. 
Bakshi Tek Ohand and Sardar Jhanda 
Singh, for the Respondent. 


JUDGMENT.—One Shib Charan Das, 


. who was a rich contractor af Mona, died on 


the L5th of July 1911, without leaving any 
issue, and the dispute in the present proceed- 
ing relates to the right to collect the debts 
due to him. Two persons, Gappu Ram and 
Ram Saran Das, put themselves forward, each 
as his adopted son, and the District Judge in 


‘a lengthy enquiry, which is wholly beyond’ 


the scope. of the Succession Certificate Act, 
has recorded a finding in fayour of the 
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former and negatived the claim of the latter. 
In my judgment in Jawala Parshad v. Gappu 
(1) I have decided that the adoption of 
Ram Saran Das has not been established, 
“and it is, therefore, unnecessary for me to 
go over the same ground again. Before 
dealing with the adoption of Gappu Ran, I 
may determine the preliminary points raised 
by the learned Pleader for Ram Saran Das. 
It is contended that the Gujrat Court had 
no jurisdiction to entertain and adjudicate 
upon the application for succession certificate; 
but this contention is altogether untenable. 
The evidence shows that the deceased at the 
time of his death had his ordinary place of 
residence at Mona, which was at the date of 
the presentation of the application in the 
Gujrat District, and that he had his business 
and owned a residential house there. In 
these circumstances section 5 of the Act is 


‘sufficient authority in favour of the jurisdic- 


tion of the Gujrat Court. 


The other objection is based upon section 
6, sub-section (1) (c), and it is urged 
that the application should not haye been 
entertained, when the dispute between the 
parties as to the entire estate could be 
easily settled in proceedings taken under the 
Probate and Administration Act. It will be 
observed that Ram Saran Das has failed to 
establish his title to the estate, and the mere 
circumstance that his next friend, thought 
fit to present an application for Letters 
of Administration to the Ambala Court 
after the making of the present application, 
does not constitute a legal justification 
for rejecting the application, which had 
already been made to a competent Court. 
It is clear that section 1, sub-section (4), is 
inapplicable to the case, oad does not offer 
any impediment to the grant of succession 
certificate. 

After the disposal of these two legal ques- 
tions, the only matter, which requires 
decision, is whether Gappu Ram has succeed- 
ed in making out a prima facie case 
for succession certificate. Ilt is beyond 
question that this point must be determined 
in a summary manner, and, in fact, the 
practice, which is so GELAH adopted by the 
Subordinate Courts, of making an elaborate 
and lengthy enquiry, has been strongly 
animadverted upon in more judgments than 


(1) 33 Ind. Cas. 601, 


= 


=- 
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one, vide Gulabchand Gammaji v. Moti 
Chatrajt (2). The District Judge in the 
present case has fallen into the usual error, 


and has made a lengthy investigation. which | 


is quite inappropriate in cases of this kind. 
Tt is manifest that any decision arrived at in 
this case is not conclusive and cannot operate 
as res judicata in a regular suit. 

Confining the case to its legitimate scope, 
I am of opinion that Gappu Ram has 
established his title to succession certificate. 

It appears that, in the absence of any 
adoption, the natural heirs of the de- 
ceased are Ghori and Surju, both of whom 
admit the right of Gappu Ram as the 
adopted son. Further, it is admitted even 
by Jawala Parshad that the deceased gave 
a feast in February 1911, and the evidence 
of several witnesses shows that it was 
for the purpose of announcing the adoption 
of Gappu Ram that the feast was held, 
and that the announcement was, as a 
matter of fact, made. This evidence, which 
has been accepted by the lower Court, 
makes out a sufficient title, so far as the 
present summary enquiry is concerned. 

The grant of succession certificate does 
not establish the title of the grantee as the 


heir of the deceased, but only furnishes him 


with an authority to collect the debts and 
allows the debtors to make payments to him 
without incurring any risk. The grant in 
the present case was made nearly three 


’ years ago, and it appears that the major por- 


tion, if not the whole, of the debts has 
already been realized. 

For these reasons I affirm the order of the 
District Judge and dismiss the appeal with 
costs. 

Appeal dismissed. 

(2) 25 B 523; 3 Bom. L. R. 795. 


‘and Co. 


MADRAS HIGH COURT. 
Appuats Nos. 82 anp 279 or 1913. 
February 18, 1916. 
Present:-Mr. Justice Coutts Trotter and 
Mr. Justice Srinivasa Aiyangar. 

In A: 5, No. 82 or 1913 
DHUPATI SRINIVASACHARLU— 
Derenpant No. J— APPELLANT 
Versus 
ANDOOR PERINDEVAMMA AND OTHERS 
— PLAINTIFE AND Derenpants Nos. 2 to 5, 8 
ae 9— RESPONDENTS. 

In A. S. No. 279 or 1918 
ANDOOR RANGASWAMI, MINOR, BY HIS 
GUARDIAN CHILAKAPATI RANGA. 
CHARLU—Dsrenpant No, 2— 
APPELLANT 


versus 
ANDOOR PERINDEVAMMA—Prarntire— 


RESPONDENT. 

Willi—Directions to executor to invest money belong- 
ing to testator in certain bank for three years~~ Executor, 
jvhether under obligation to change after three years— 
“Mon tgage loan out of testator sestate—Knowledge of mort- 
gagor’s embarrassed financial position—Failure to realise 
mortgage-nioney, whether amounts to breach of trust. 

A testator directed that the money due on a 
policy of insurance upon his life -should be collected . 
and invested in Messrs. Arbuthnot and Co., und the 
principal and interest thereof should be improved for 
three years and that in certain events the money that 
may accrue till then should be considered as belong- 
ing to his wife and daughter. the money was duly 
invested in accordance with the testator’s directions 
but was allowed toremain there even after the 
expiry of three years. Subsequently Messrs. Arbuthnot 
went bankrupt. The widow of the 
testator then brought an administration suit against 
the trustce under the Will and claimed the money 
that perishedin Arbuthnot and Co.'s bankruptey: 

Held, that the Will directed the defendunt to. 
remain trustee of the fund until he-transferred it 
according to law to the beneficiaries and that ho was’ 
accor dingly entitled to retain the money in Arbuthnot’s 
and there was no obligation upon him to change it. 
[p. 605, col. 2.1 

Where the executors under a Will lent a certain 
amount of money out of the estate of the deceased 
on the security of a mortgage, but did not take any 
steps to recover either the principal or interest 
for six or seven yearsin spite of the fact that they had 
had notice of the embarrassed financial condition of 
the mortgagor: 

Held, that since they did nothing to protect the 
interest of the cestui que trust, they were personally 
liable for the amount, [p. 606, col. 1.] 


Appeals against the decree of the Court 


~ of the Temporary Subordinate Judge of 


Nellore, in Original Suit No. 4 of 1912, 
(Original Suit No. 82 of 1909, on the file 
of the District Court of Nellore), dated the 
3lst January 1918. 
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, The Advocate-General and Mr. K. i 
Aiyangar, for the Appellant. 


_ Messrs. T. V. Venkatarama Aiyar, A. Vis- 
wanadha Atyar, T. V. Muthukrishna Adyar, 
A. Krishnaswamy Aiyar and K. Krishna- 
swami Atyangar, for the Respondent, 


These appeals coming on for hearing on 


the 9th and 10th November 1915, the Court 
‘delivered the following 


JUDGMENT. 


Appgat No. 82 or 1913. 


-This isan appeal by the lst defendant 
against certain specified findings of the lower 
. Court against him in an administration suit 

brought by the widow cf,a Brahmin Vakil 
~ named Venkatacharlu, who appointed him as 
trustee under his. Will. Four questions were 


Ma 


originally raised before us, but with regard 


to the last of them which raised the ques- 
tion of the validity of a certain gift under 
the Will toa charity, itis quite clear that 
this defendant as trustee or executor has 
no interest. The trustee of the charity in 
‘the Court below suffered judgment to go 
against him and he has not-appealed to this 
Court; and this defendant as executor or 
trustee can have no possible interest in the 
matter. 


“There are three other matters we have to 
consider. The first is the most important, 
regarding the sum of Rs. 2,009 which pe- 
rished in Arbuthnot and Co.’s bankruptcy. 
The case for .the plaintiff is that it 
was money which: was deposited there at the 
time of the insolvency by the doing of the 
lst defendant contrary both to his duties 
as trustee under the law and to the express 
terms of the instrument under which he pur- 
ported to act, namely; the Will of Venkata- 
charlu under which he was trustee. The 
material clause of the Willis clause 18. It 
_ begins by a direction to the trustee to col- 
Ject the money due on a policy of insurance 
upon the testator’s life and invest that sum 
in Messrs. 7 Arbuthnot and Co., and then ‘it 
goes on: and for three years they should 
improve the principal and interest thereof” 
and ‘in certain events “the money that may 
accrue till then {that is, till the end of the 
three years) should be considered as belong- 


ing to my wife and ` my daughter Raman-_ 


jamma. Even then my younger brother 


Venkataramanjacharyulu and Dhupati Sri- 


~ nivasacharyulu (the Ist defendant) should 


continue to have the authority of supervision , 
connected with that money as it was in the 
meantime.” The construction sought to be 
put upon that by the plaintiff 1s this: she 
says thatit means “put the money in Arbuth- 
pots and keep it there for three years; 
after the expiration of the three years my 
share of it” (which I suppose can be taken 
as one moiety) “becomes my absolute pro- 
perty and you retainit at your peril. If 
you do not hand it over, you area trustee 
of it not under the provisions of the docu- 
ment at all, but under the general law and if 
you retain it in an unauthorised security after 
that time you are breaking the law, and you 
are liable if anything goes wrong.” On 
the other side it is said’ that itis not the 
position at all, that the direction to the first 
defendant is to place the fund in Arbuthnot’s 
and to continue as trustee of it under the 
terms of the Will until the beneficiaries 
exercise, and are legally able to exercise, the 
power of calling for a transfer of the legal 
title. ‘They, therefore, contend that, in the 
absence of any direction to the trustee against 
the investment; heis perfectly authorized to 
retain the money inthe firmin which he 
was originally directed to invest it. I 
need not trouble myself with the condition 
that was sought to be imposed upon the 
interest of the plaintiff, because the Sub- 
ordinate Judge has held that bad and his 
decision on that point has not been questioned 
here. I have come to the conclusion upon 
this matter that the Will directed the in- 
vestment to be made in Arbuthnot’s, that it 
directed the defendant to remain trustee of 
that fund until he transferred it according 
to law to the bene‘iciaries and that he was 
accordingly entitled to retain the money in 
Arbuthnot’s if he liked. I am not sure 


.whether he could consistently with the terms 


of the Will have changed the investment; at 
any rate it is sufficient for me to say that 
there was no obligation npon him to change 
it. I think this is really consistent with the 
true construction of the Will, because if the 
plaintiff's construction were to prevail, it 
would follow that the trustee could not retain 
an investment which I understand everybody 


‘at the time regarded as absolutely safe and 


secure and fetched a high rate of interest. 
That disposes of that point, because in the 


t 
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view we take of the constraction of the Will, 
it is unnecessary to go into the question of 
fact as to whether there was sufficient 
material to hold that the plaintiff on attain- 
ing majority assented to the retention of the 
investment. 


The next matter is with regard to an in- 
vestment on a first mortgage of certain 
immoveable property. The facts are these. 
The Ist defendant and his co-exeeutor under 
the Will lent a sum of Rs. 1,800 to one 
Narayana Rao out of the estate of the deceas- 
ed. That was in 1902. Nota pie of interast 
was ever paid by the mortgagor, and yet 
it was not until 1907 that the defendant 
took any steps to recover the arrears of in- 
terest and the principal. By that time the 
total amount, according to the Judge, that 
was due, when the costs of the action had 
been counted in, was over a sum of 
Rs. 3,600. The property was put up for sale 
and the best that the defendant could do in 
the absence of any reasonable outside bid 
was to buy it himself on behalf of the estate 
for Rs. 38,000. A letter, Exhibit O, was 
read to us which was written by Narayana 
Rao in answer to some sort of pressure for 


. payment of interest from the 2nd defendant’s 


father, the co-executor of the lst defendant; 
and he says this: “The pressure of my 
debts at present appears to make if inevit- 
able to sell the mortgaged lands. You and 
Seeniah Garu will please consider and settle 
the sale of the lands without disadvantage 
to me or heavy loss to you. If time is 
allowed to pass away, the amount of interest 
will greatly incrcase and I shall bea great 
loser.” By that letter the executors had 
express notice that this man was in an em- 
barrassed state financially and that the only 
hope he entertained of salvation was to sell 
the properties ‘before they became saddled 
with large arrears of interest, which could 
only mean one thing that he knew quite 
well, and informed the creditors that if the 
arrears of interest were allowed to mount up, 
the property would not -be security enough. 
In spite of that letter these gentlemen do 
nothing for seven years to protect the interest 
of the cestur que trust. We quite agree with 
the learned Judge that the Ist defendant 
is clearly liable on this head of the claim. 
By agreement the amount has been settled at 
Rs. 3.000. On the Ist defendant paying 
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Rs. 3,000-with interest at 6 per cent. per’ 
annum from the date of the plaint, the pro- 
perties together with any income that may 
have been received from them from the date 
of plaint will go to him. 

The remaining point is a claim for interest 
ona sum of Rs. 800 which was payable to the 
rd defendant, Mr. Venkatarama Aiyar 
wisely concedes that it is not possible to 
make the lst defendant personally liable for 
it and that only the estate would be liable. 

That disposes of all the points that arise 
in this appeal. The parties will bear their 
own costs. 

APPEAL No.279 or 1913. .- 

Appeal No. 279 of 1913 is allowed and the 
2nd defendant, who is the appellant in that 
case, will be entitled to his costs from the 
plaintiff personally both here and in the 
lower Court. 

This case having been posted to this day 
for being spoken to, the Court made the 
following 

ORDER.—Three months’ time from this 
date is granted for the lst defendant paying 
Rs 3,000 with interest as aforesaid. In 
default, the decree of the lower Court 
in respect of this matter will stand con- 
firmed. 

á Appeal No. 82 partly allowed; 

Appeal No. 279 decreed, 


CALCUTTA HIGH COURT., 
ÅÀPPEAL FROM APPELLATH Decree No. 466 
or 1914. 

February 14, 1916. 
Present:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Richardson. 

REY AZADDIN—Derenpant No, 5—. 
APPELLANT 
VETSUS = 

ASHRAF ALI PAL ano OTHEES-- PLAINTIFFS 

AND REMAINING — DEFENDANTS-—RESPONDENTS. 

Instalinent mortgage-bond—Default of any two con- 
secutive instalments--Limitation—Limitation Act (IX 
of 1908}, Sch. I, Arts. 76, 182- Waiver, whether 
acceptance of part of overdue instalment is. 

Where an instalment mortgage-bond contains 
a stipulation that on default of payment of any 
two consecutive instalments, all the instalments would 
become duc, limitation of 12 years under Article 132 
of the Limitation Act would commence running in 
respect of the whole claim from the time when 


A 
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default is made in full payment of any two consecu- 
tive instalments, oven though the mortgagee has 
“ accepted a part of the ov erdue instalments. [p. 608, 
col. 1.) 
< Acceptance of a part of overdue instalments does 
not constitute waiver under Article 75 of the Limit- 
ation Act: [p. 608, col. 1.] 
Mohesh- Chandra Banerji vw. Prosanna Lal Singh, 31 
C. 83; 8 © W. N. 66, applied. . 
Quære. —Whether the principle indicated in the 
' third - column of Article 75 should be adopted in 
determining “when the money sued for becomes due” 
within the meaning of. Article 182. [p: 608, col. 2.] 
Appeal against the ‘decree of the District 
Judge, Noakhali, dated the 6th November 
- 1913, reversing that of the Munsif, 2nd 
Court, Uakhmipur, dated the 31st August 
1912. 


FACTS.—A mortgage-bond executed by 
the defendant on 3rd Asarh 1305 to secure 


payment of Rs. 160 contained a stipulation `- 


for payment of the money secured by instal- 


_ ments as follows :— Rs. 
Kst 1305 yee ere ee 8) 

3 of Falgoon re © 

» - „ 1306 Agrahayan a 15 
“ »  Falgocn “ae NG 

3 13807 Agrahayan ag? 210 
+ » Falgpon . .. 12. 

» 2808 Agrahayan san KO 

o» 56 Falgoon sa TENG 

» 1309 Agrahayan we «LD 

bs 3 Falgoon .. ... Ul 

» 1310 Agrahayan ne 19 

i is Falgoon wae. ae 


In case of default of two consecutive fests . 


the plaintiff could sue for the entire balance 
due and he would be entitled to interest at 
the rate of Rs. 3-2-0 per cent. per mensem 
for a kist that. would be overdae. 


At the back of the bond were the following 


entries of payments:— 

17 Falgoon 1305. 

Per Salimaddin through Amamuddin 
Bepari—out of the due an Agrahayan kist 
of the year 1305 ©... Rs. 14. 

“8 Asarh 1306. 

Per Salimaddin—balance’ of the due for 
“kist Agrahayan 1305 and out of the due for 
hist: Falgoon of 1805 . Rs. 11. 

12 Asarh 1307, ; 

Received payment for the kists of 1305. 

Suit was brought for the recovery of Rs, 230 
for the dues of the_kests of 1307 to 1310 
with interest, etc.,. on the llth July 1911, 
corresponding to 26th Asarh 1318. 


_ - INDIAN CASBS,. 


judgment 


~< 


607 


The first Court dismissed the suit as barred 
by limitation. Limitation, according to it, 
ran from Chazt-1305 when the instalments of 
1305 were overdue and acceptance by the 
‘plaintiff of a part of the overdue instalments 
‘did not amount to waiver. 

The Court of first appeal reversed the 
of “the Munsif and gave the 
. plaintiff a decree, holding that there was 
waiver and ‘the suit was within time. The 
defendant thereupon appealed to the High 
Court. 

Babu Bina Chandra Rai, for the Appel- 
lant.— The suit being one ona mortgage- 
bond is governed by Article 1323 of the 
Limitation’ Act—and this Article does not 
contain any provision for waiver as there is 
in Article 75. Intention of the Legislature was 
to make the rule of waiver applicable to 
Article 75 and not to Article 132. 


No “doubt in some suits on instalment 
morigage-bonds the rule of waiver has been 
applied, e.g., in Hurri Pershad Chowdhry v. 
Nasib Singh (1); Siltab Chand Nahar v. 
Hyder Malla (2); Balaji Ganesh v. Sakharam 
Parashram Angal (3); Mohesh Chandra Baner- 
ji v. Prosanna Lal Singh (4), but in no case 
was the present question, vizą whether waiver 
applies to a suit on any instalment mort- 
gage-bond, specifically raised. I raise the 
point for the first time and invite a deci- 
sion, ` 
- Even if tbe rule of waiver applies to 
this case, tbere was no waiver, the entries at 
the back of the bond indicate that the 
overdue instalments of 1305 and 1306 were 
never fully paid with the stipulated interest, 
and acceptance of part of an overdue instal- 
ment can not amount to a waiver, vide 
Mohesh Chandra Banerji vy. Prosanna Lal 
Singh (4). 


Babu Sarat Chandra Dutta, for the Re- 
spondents.—The Court is bound to accept 
the finding of the Court of Appeal below 
that all the instalments due up to the year 
1306 were fully paid'up, as it isa finding’ 
of fact. As it appears from the bond that 
the instalments due for the year 1306 wer 


310. 83; 8 0. W. N. 66, 
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fully paid, it ought to be inferred therefrom 
that all previous instalments were paid. 
The principle enunciated in Mohesh Chandra 
Banerji v. Prosanna Lal Singh’ (4) does not 
apply to the present case. 

Sabsequent acceptance of the instalments 
in arrear operates as a waiver and suspends 
‘the operation of the law of limitation: 
Ohent Bash Shaha v. Kadum Mundul (5); 
Mon Mohun Roy v. Durga Churn Gooee (6); 
Hurri Pershad Chowdhry v. Nasib Singh (1); 
Ram Chunder Banka v. Rawatmull (7). 

The principle of waiver as indicated in.the 
2nd column of Article 75 is applicable here: 
Naluck Chand Baboo v. Sowdaminee Dussee 
(8); Sitab Chand Nahar v. Hyder Mulla (2), 


He referred also to Girindra Mohun Roy - 


_ v. Bocha Das (9), where all the cases were 
discussed. 


` JUDGMENT. 


N. R. CHATITERJEA, J.—This appeal arises 
out ofa suit based on an instalment mortgage- 
bond. There was a stipulation in the 
bond that on default of two consecutive 
instalments the whole of the ins{alments 
would become due. The Court of the 
first instance found that the plaintiff 
accepted part. of the instalments due in 
1305 and 1806 and that the full instalment 
for those years was never paid. On appeal 
the learned District Judge held with 
reference to the endorsement of payment on 
the bond that the instalments due up to 
1307 had been fully paid. But the endorse- 
ment on the bond does not show that all 
the instalments for 1305 had been paid 
up. There was thus nota payment of the 
instalments up to 1306 in full in 1307, and 
the acceptance of a part- of overdue instal- 
ments does not constitute waiver [see the 
ease of Mohesh Chandra Banerji v. Prosanna 
Lal Singh -(4)}. That being so all the instal- 
ments became due more than twelve years 
before suit, so that even if the principle 
` indicated in the third column of Article. 75 
should be adopted in determining when the 
money sued for becomes due” within the 


(5) 5 ©. 97. 

(6) 15 ©. 502. 

(7) 31 Ind, Cas. 672; 19 C. W. N. 1172. 

(8) 25 W. R. 275. 

(9) 1 Ind. Cas. 49; 86 C. 394; 9 C. L. J. 226; 13 O0. 
W. N. 1004. 
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meaning of Article 132, as to which we do, 
not express any opinion, the claim is barred 
by limitation. SK 

The result is that this appeal is decreed 
and the suit dismissed with costs in all the 
Courts. _ 

RICHARDSON, J.--I agree. We must not 
be taken to have expressed any opinion 
whether the question of waiver which arises 
under Article 75 is relevant in a case 
falling under Article 132 of the Schedule to 
Limitation Act. 


Appeal decreed, 


MADRAS HIGH COURT. 
APPBALS AGAINST Orpers Nos, 205 AND 206 
or 1914. 
Civit Revision Petitions Nos. 587 AND 
588 or 1914. 
January 27, 1916. 
Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Jastice Moore. a 
V.: RAMABADRA NAIDU-—APPELLANT IN 
A. A. O. No. 205 or 1914 AND 
Petitioner IN O. R. P. No. 587 or 1914. 
AND 
A. L. A. R. ARUNACHALAM CHETTIAR 
— ReSPONDENT—-APPELLANT IN A, A. O. 
No. 206 or 1914 AND PETITIONER 1N C. R. P. 
No. 588 or 1914. 
VETSUS 
Sir S. SUBRAMANTA IYER anp 
OTHERS— PETITIONERS— RESPONDENTS IN 
C. M. A. Nos. 205 AND 206 or 1914 AND 

C. R. P. Nos. 587 AND 588 or 1914, 

Civil Procedure Code (Aet V of 1908), ss. 151, 
167, O. VI, r. (16—Obdjectionable passages in lower 
Courts judgment—Appeal—High Couwrt’s power to 
expunge passages, 

High Court has power to direct the expunging 
from tho records of the lower Courts observations 
which are pointedly seditious, blasphemous , or , 
irrelevantly scandalous or indecent, but such power 
should be exercised only in extraordinary cases. [p. 
610, col. 1.] 

Zaminder of Tuni v. Bernnayya, 22 M. 155; § M. L. 
J. 304; Emperor v. Thomas Pellako, 14 Ind. Cas. 643; ` 
6 Bur. L. T. 20; 13 Or. L. J. 259; Naba v. Emperor, , 
11 Ind. Cas. 577; 12 Cr, L. J. 898; 12 P. W, R. 1911 
Cr. 198 P. L. R. 1911; Lachehu v. Emperor, 24 Ind. © 
Cas. 156; 1 O. L. J. 141; 15 Cr. L. J, 420, followed, 
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‘"RAMABADRA NAIDU V. SUBRAMANIA IYER. 
Where, therefore, a Subordinate Judge, while having 
a petition to amend a scheme framed for a Devas- 
thanam, passed a remark against one of the trus- 
tees to the effect that “He did not care a brass far- 
thing for the interests of the Devasthanam”: 


Held, that though the Judge could have expressed 
himself in more sober and temperate language. yet 
that was not a case in which the power of expunging, 
the remarks should be exercised. o 610, cols. 1 & 2.] 


Appeals against- the orders under section 


47 of Act V of 1908 and petitions under - 


section 115 of Act V of 1908, ‘praying the 


High.Court to revise the order of the Court ' 
Judge of Ramnad at - 


of the Subordinate 
“Madura, in I. A. No. 176 of 1914, dated 
the 14th April 1914. 


The Advocate-General (with him Mr. 6, 
Destkachari), for the Appellants in C. M. A. 
Nos. 205,;.206 of 1914 and C..R. P. No. 588 
of 1914, - 


- Mr. T. Ranga Ramanuja Ohariar, for the 
Respondénts. -. ym > * 2. i 


JUDGMENT, 

Sapasiva Alvar, '.—These are appeals 
preferred against the order of the Tempo- 
‘rary Subordinate Judge of “Madura, who 
‘amended rule 24 of the scheme framed 
for the Rameswaram Devasthanam in Origi- 
nal Suit No. 23 of 1910 on the application of 
the Dharma Rakshana Sabha put in with the 
previous sanction of the Advocate-General, 
the application being I. A. No. 176 of 1914. 
In making the alteration the learned 
Subordinate Judge passed certain remarks 
against the three members of the 
Temple Committee in connection with their 


conduct in trying to purchase the Thevaram ` 


Zemindart from the Devasthanam funds, 
The appellant in one of these two appeals 
(Appeal against Order No. 205 of 1914) is 


one of the three Committee Members, Mr. 
The appellant 


nae ge Naidu, | 
‘Appeal against Order No. 206 of 1914 is 
“Mr. A. L. A. R. Arunachalam Chettiar, an- 
other member. Though some of the grounds 
‘in the appeal memoranda are directed 
against the alterations made in the scheme 
by the Subordinate Judge, those objections 
were not pressed. The real. object of these 
appeals is indicated by the following para- 
. graphs in the memorandum of appeal :—~ 
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“9. The lower Court ought to have held 
that the conduct of the Committee Members 
in negotiating for ‘the purchase of the 
Thevaram Zemindart -was perfectly bona 


fide.” 


“10. The Court below erred in thinking 
that the-members had not the interests of the 
Devasthanam at heart.” : 


“13. The observations of the lower Court 
being entirely “irrelevant and unfounded 
should be expunged from the record.” 

Those observations are found in the last 
two sentences of paragraph 9 of the lower 
Court’s order, in the last sentence of para- 


-graph 13, the last two sentences of para- 


graph 14 and the first two sentences of 
paragraph 1% (a). After hearing the 
learned Vakil who appeared for the Advocate- 
General, we are inclined to hold that, so 
far at least as Mr. Ramabhadra Naidu is 
concerned, the remarks of the Subordinate 
Judge are much stronger than is warranted 
on the facts. He might have been actuated 
by a: natural. desire, being himself a zemin- 
dar, to help the owner of an ancient zemin- 
dart from being put to loss through the 
estate being sold up for an inadequate 
price on the pressure of creditors exerted 
through the Court, but we do not think 
that he intended to do it to the detriment 
of.the Deyvasthanam interests, or that he did 
not honestly believe that it might be also 
for the “benefit of the Devasthanam to pur- 
chase the zemindarz. As regards even the 
other appellant Mr. A. L. A. R. Aruna- 
chalam Chettiar, though there is greater 
room for the suggestion that the interests 
of the Devasthanam did not form the para- 


-mount consideration with him in the matter - 


of the negotiations for the purchase of the 
zenvindart, the facts do not justify the 
very strong remark that he “did not care 
a brass farthing for the interests of the 
Devasthanam.”’ 


As regards expunging of remarks from 
the record, I think it is too strong an 
action to take. The Appellate Court’s 
powers are mentioned in section 107 of the 
Civil Procedure Code. {See also Woodroffe 
and Ameer Ali, pages 412 and 4138.) The 
power of expunging something from the 
records of the lower Court is not mentioned 
as one of the powers. Under Order VI | 
rule 16 of the Civil Procedure Code scandalou’-. 
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matters might be struck out of pleadings. 
ln Zamindar of Tuni v. Bennayya (1) 
what is a scandalous matter, in pleadings 
has been considered, and it is said that 
what is relevant cannot bs scandalous, Fur- 
ther, copies of the judgment must have 
already been given. No doubt, in certain 
cases, Appellate Courts seem to have direct- 
ed lower Conrts to expunge what they 
considered objectionable observations. | See 
Emperor v. Thomas Pellako (2),] I do not 
wish to restrict, the powers of this Court 
(which has general powers of superintend- 
ence under the Charter) and it may be that 
where observations are found in the judg- 
ment ofa lower Court which are pointedly 
seditious, blasphemous or irrelevantly scanda- 
lous or indecent, they may be ordered to be 
expunged, but such a power should be exer- 
eised only in extraordinary cases. I do 


not at all think that the present is such-a 
case. 


1- would, therefore, dismiss the appeals. 
There will be no order as to costs. The 
revision petitions follow. 

Moors, J.—I agree. We are asked in this 
ease tu direct that: certain observations of 
the learned Subordinate Judge, which are 
alleged to be “unfounded and’ irrelevant”, 
should be ordered to be expunged from the 
record. 


The learned Vakil for the appellant has re- 
ferred us to Naba v. Emperor (3), Lachchu'v. 
ad (4) and Emperor v. Thomas Pellako 

2). 


In Naba v. Emperor (3), a case in the 
Punjab Chief Court, it was held that the 
High Court can on the revision side 
expunge ‘damaging remarks made against 
the character of a witness without sufficient 
trustworthy proof on the record.” 


In Emperor v. Thomas Pellake (2) the 
Chief Judge of the Lower Burma Chief 
Court held that the High Court has the 
power to order that irrelevant matter in 
the judgment of a lower Court should be 
expunged. The facts of the case were, 
however, very exceptional, the judgment 


(1) 22 M. 155; B M. L. J. 204. 

(2) 14Ind Cas. 648; 13 Cr. L. J. 259; 5 Bur. L. T. 20. 

(3) 11 Ind. Cas. 577; 12 P. W. R. 1911 Cr; 193 P. 
L. R. 191l; 12 0. L. J. 393. 

(4) 24 Iud. Cas. 156; 16 Or L. J. 420; 1 O. L. d. 
lil. n ; , 
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which was 'an extraordinary one having: 
contained “irrelevant anecdotes and remarks 
and other irrelevancies.” 

I refrain from expressing a definite 
opinion on the question raised in these 
appeals, the case not having been very fully 
argued before us. Assuming that we have 
the power to order that the passages in 
the ‘lower Court’s judgment should be 
expunged, it should, as my learned colleague’ 
has pointed out, only be exercised in very 
exceptional. cases and I agree that the 
present isnot such a case. It cannot be 
said that the observations to which exception 
is taken are scandalous or ‘irrelevant in the 
ordinary sense of the words. The Subordi- 
nate Judge ought, I think, to have expressed 
himself in more sober and: temperate langu- 
age. The remark in paragraph 9 that the 
“Nattukottai Chetti member of the Com- 
mittee wanted to aid his Chetti brother 
and “see that his debt was paid in full” 
appears to be based on mere surmise, and 
the strong observations in the first two 
sentences of paragraph !dA do not appear 
to have been justified by the evidence on 
record. I agree that the appeals and the 
revision petitions should be dismissed but 
withcut costs. l 

Appeals and Petitions dismissed. 





LOWER BURMA CHIEF COURT. 
SrrCIaAL Sscoxp Crvis Appear No. 224 
or 1914. 
June 14, 1915. i 
Present:—Mr. Justice Young. 
MAUNG PE GYI AND ANOTHER—— DEFENDANTS 
— APPELLANTS | 
VETSUS 
P. N. VELLIAN CHETTY—Pvaintirr— 
RESPONDENT. 

Transfer of Property Act {IV of 1882), ss. 54, 55 
(6) b), 100—Sale of immoveable property of value of 
over Rs. 100 by unregistered deed— Possession, delivery 
of, effect of- Payment of purchase-money, effect of. 
Attachment ‘by other creditors—Vendee, right of— 
Charge. : 

A purchaser of immoveable property of value of 


+ 


_more than Rs 100, who has not obtained a registered 


deed but is in possession and has paid the purchase- 
money, acquires no interest in but only a charge over 
the property and has no right to set aside an attach- 


- ment of the property by the creditors of his vendor ' 


though he can claim that the property be sold subject 
to hia charge. [p. 611, col. 2.] ; 


- 


-property who 
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"Lalchand v, Lakshman, 28 B. 466, 6 Bom. L. R. 510, 
followed. 


Appeal seai the judgment and decree 
of the Divisional Court of Maubin Division, 
in Civil Appeal No. 65 of 1914, dated the 
Sth July 1914, reversing those of the Sub- 
_ Divisional Court of Kyaiklat. 


Mr. Palit, for the Appellant. 
Mr. Chart, for the Respondent. 


JUDGMENT.—The only question in this 
appeal is, Whether a purchaser of immoveable 
should have but did not 


obtain. a registered deed buf who was in 


possession and had paid the purchase-money, 
could- resist the attachment of the property 
on the ground that it was his and not his 
vendor, the judgment-debtor’s. Section 54 of 


“the Transfer of Property Act clearly provides 


that the transfer of ownership shall, when 
as here the property is of the value of 
Rs. 140 or more, only be transferred by a 
registered instrumént. It also provides that 


` a contract of sale of itself does not create 


either an interest or a charge on such 
property. Section 55 (6) (b) equally clearly 
provides that payment of purchase-money 
is an additional circumstance which gives 


the purchaser a charge upon such pro- 
perty. 
Now the question whether the vendor 


after the sale retained any attachable in- 
terest is equally well answered by deciding 


_ whether the purchaser by such purchase 


acquired any interest; if he did not, the 
vendor must still have not only an interest 
in but the ownership of the property. It 
is clear that by payment of the purchase- 


money he acquired a. charge over the pro- - 


perty. Is a charge the same as an interest ? 
Tf it is, the Jast clanse of section 54 is 
AN for. it states that a contract to 
purchase’ does not create any interest in or 
charge on the property. In section 100 a 
charge is detined as being a transaction not 
amounting to a mortgage whereby immove- 
able property is made security for the pay- 
ment of money. By section 58 a mortgage 
is defined as the transfer of an interest in 
specific immoveable property for the purpose 
of securing the payment of money. It 
would seem to follow from these two sections, 


ds pointed: out in Gobinda Chandra Pal v, 
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Dwarka Nath Pal (1), thata mortgage does 
and ‘a charge does not transfer any interest in 
the property. . It seems to me, therefore that 
the purchaser acquired no interest in the 
property either by the contract or by the 
payment of the purchase-money. 

That he did not and could not acquire 
an interest by mere possession short of the 
statutory period seems to me clear. It, 
therefore, follows that I consider that the 
purchaser acquired no interest in but only 
a charge over the property and had no right 
to set aside- the attachment, though he may 
be entitled to claim that it should be sold, 
if it is sold, subject to his charge. The 
case of Lalchand v. Lakshman (2) takes the 
same view, that a purchaser such as this 
‘acquires nothing more than the charge grant- 
ed him by section 56 (6) (b) of theg 
Transfer of Property Act. I, therefore, agree , 
with the Divisional Judge that the judgment-, 
debtor still retains an attachable interest and 
must dismiss the appeal with costs, three gold 


MORUTS. 


Appeal dismissed. 


(1) 35 0. 837; 12 C. W. N. 849; 7 O. L. J, 492. 
2, 28 B. 466; 6 Bom. L. R, 510. 


CALCUTTA HIGH COURT, 
ÅPPEAL FROM APPELLATE Decrees No. 1422 
oF 1914. 

February 11, 1916. 
Present:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Richardson. 

NABA KISHORE SAHA—Derenpant No. 1 

-APPELLANT 
versus 

DHANANJOY SAHA AND ANOrHER 

—— PLAINTIFFS — RESPONDENTS. 

Landlord and tenant Occupancy-holding, non- 

transferable—Transfer in ewveculion of money-decree 

—Transferee and raiyat dividing holding —Coliusive 

surrender by raiyatLandlord, right of, to khas posses- 
sion. 


Where the auction-purchaser of a non-transfer- 
able occupancy-holding sold in execution of a money- 
decree, failing to obtain possession from the raiyat, 
came to an arrangement with him under -which the 
holding was divided between them and a conveyance 
of the portion retained by the raiyat was executed 
by the auction-purchaser, and the rawat then entored 
into an arrangement with the Jandlord under which 
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the former oxecuted a collusive deed of surrender of 
the entire holding (without giving up possession of 
the portion that was in his occupation) in favour of 
the landlord who thereupon brought a suit for khas 
possession of the holding: 

Held, that the effect of the arraugement between 
the auction- -purchaser and the rat yat was that the 
auction-purchaser became a transferee of a portion 
of the occupancy-holding, and that, therefore, the 
landlord was not entitled to khas possession as there 
was no abandonment and that the surrender, not 
[p. 614, 


being real, did not terminate the tenancy. 
cols, 1 & 2! 

Appeal against the decree of the Addi- 
tional District Judge, Tipperah, dated the 
25th of February 1914, affirming that of the 
Munsif, 5th Court, Comilla, dated the 28th 
of January 1913. ; 

FACTS material to the report were as 

follows:— 
a The suit out of which this appeal arose 
was brought by the landlords for khas 
possession of an occupancy-holding. The 
entire holding was sold in execution of a 
money-decree by a creditor against defendant 
No. 6, the original tenant. Defendant No. 1 
purchased it and obtained formal possession, 
he could not get actual possession. The 
holding was not transferable without the 
landlords’ consent. 

After the purchase, as defendant No, 1 
fonnd it difficult to obtain actual posses- 
sion he entered into an arrangement with 
defendant No. 6, under which defendant 
No. 1 executed a kabala in favour of defend- 
ants Nos. 2 to 5, who are sons of defendant 
No. 6, for plots Nos. 4—7 and defendant 
No. 1 got plots Nos. 1—3. 

Subsequently, defendant No. 6 surrender- 
ed his right to the landlord by a registered. 
dstifanama saying® * * * * 

Even after this deed of surrender, defend- 
ant No. 6 continued to live with his sons 
who were in possession of a portion of the 
holding as before. The landlords’ conten- 
tion was that the holding being non- 
transferable, “Defendant No. 1 acquired no 
right by his purchase and so the convey- 
ance executed by him in favour cf the sons 
of the original tenant, defendant No. 6, was 
of no effect, 


Defendant No. 1 alone contested the suit, 
He pleaded recognition by the landlords and 
also challenged the deed of surrender as 
collusive. The Munsif held that the defend- 
ant had failed to prove recognition and 
that some of the plots were in possession 
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of the sons of the original tenant and the. 
remainder in defendant No. 1’s possession 
and that there was no evidence to show that 
the original tenant intended to pay rent. 
The suit was decreed. 

On appeal the Munsif’s decision was 
upheld on the ground that the original 
tenancy had terminated after the entire 
holding had been sold and the surrender 
further strengthened the right of the land- 
lords to re-enter. 

Hence this second appeal by defendant 
No. 1, the auction-purchaser, 

Babu Joges Chandra, Roy (with him Babu 
Gopal Chandra Das), for the Appellants. —(1) 
There is no authority for the proposition 
that compulsory sale of a non-transferable 
holding in the execution of a money-decree 
followed by formal delivery of possession 
mean termination of the tenancy. 

(2) An agreement to surrender and actual 
surrender are different things. A collusive 
Surrender is no surrender. As defendant 
No. 6 has all along been in possession of a 
portion of the land, the varions devices of 
transfer, re-transfer, and surrender cannot 
change the real nature of the thing. In 
substance, the tenancy has subsisted as the 
defendant No. 6 never quitted possession of 
the entire holding, he is still in possession 
of a portion, vide Durga Prosad Sen vy. Deula 
Gazee (1). 


UN. R. CHATTERJEA, J.—There is the deed of 
surrender. | 

The deed of surrender, if any effect is to 
be given to it, would mean that the tenancy 


“subsisted up to the time of surrender, and 


that would support my first contention, if it 
required any proof at all. The purchaser 
got nothing by the purchase of a non-trans- 
ferable holding in execution of a money- 
decree. Vide Asgar Ali v. Court Mohan Roy: 
Chowdury (2), As there has been no transfer 
of the entire holding, the tenancy still 
subsists. 


Babu (Gobinda Chandra Roy (with him Babus 
Dwarkanath Chakrabarty and Upendra Kumar 
Roy), for the Respondents.—(1) The tenancy 
has ceased to exist. There has been an 
abandonment as the tenant ceased to pay 


rs 10, W. N. 160. 
; 2) 21 Ind. Cas.58; 18 ©. L. J. 257; 18 0, W, N, 
1. 
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o See Rajani Kanta Biswas y, Ekkowri Das 
A transfer by a ratyat and then acceptance 
by him of a sub-lease from the transferee mean 
cessation of tenancy.. In the present case, 
we havea compovlsory sale plus delivery 
of possession and then reeonveyauce of a 
portion by the auction-purchaser defendant 
No. 1 The position of defendant No. 6 is 
certainly no better than that of the sub- 
lessee ia Rajani Kanta Biswas v. Ekkouwri 
Das (3). Both are on the land. Further, 
in the present case, defendant No. 6 has 
- surrendered ‘his rights in the holding to 
the landlord. 

[N. R. Cuatrersea, J.—He has, as a matter 


ot fact, been all along in possession, originally 


of the whole and then after the Court sale 
of a portion. | 

The original tenant says in the deed of 
surrender * * * *, Heisonly apro forma 
defendant. He does not appear and contest 
the suit. Hedoes not even file a written 
-statement and his possession of the portion 
of the holding which he got under a convey- 
ance from the defendant No.1 is not based 
upon or referable to his old rights of 
tenancy which terminated with the execu: 
tion sale. ; 

[N. R. Caarrersea, J.—There is no real 
intention to ah A | 

This surrender should be looked upon as 


an additional preeaation taken by the land- 


‘ lord. © He can succeed in this action without 
its aid. A surrender, even if collusive, cannot 
disentitle the landlord to re-enter. Vide 
Ramoni Mohan vy. Kalimudd? (4). 


LN. R. UHATTERIEA, J.—What is the effect of 
the transaction between defendant No. 1 and 
defendant No. . 6? Defendant No. Il 
purchases nothing against the landlord but 
by an arrangement with the tenant. defend- 
ant -No. 6, he is put in possessión, Cer- 
tainly defendant No. 1 executes a kabala 
in the name of the sons of defendant No. 6, 
but does that change the nature of the 
transaction? The nett result is that 
‘defendant No. 6 has parted with possession 
only of a part of the holding. | 


Defendant No. 6 here claima through 
- defendant “No. 1 who himself has acquired 


(3) 840. 689; 11 C. W. N. 811; 7 C. L. T. 48, 
(4) 17 Ind. Cas. 682; 17 C. W. N. 1101, 
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“" possess. 
defendant No. 1 from a portion, he can eviet 
` his transferees also. 


all appearances, as a 
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no right under his purchase, The case of 
defendants Nos. 4 and 5 (and hence of 
defendant No: 6) dgainst the landlord is that 
they have acquired a portion from defend- 
ant No. I. It would be an anomaly if the 
can confer a right upon 
his transferees which he himself does not 
If the landlord can evict the 


Referred to Dina Nath Roy v. Krishna Bejoy 
Saha (5). 


Babu Jogesh Chandra Roy, in reply. The 
conveyance, reconveyance, surrender are 
matter of fact 
defendant No. 6 bas all along been in 
possession. Inthe case of Dina Nuth Roy 
v. Krishna Bejoy Saha (5) there was 
a voluntary sale by the tenant which 
amounted to relinguishment of the tenancy, 
but here the transfer was made by a Court 
sale and the tenant never consented to the 
sale, soit cannot be suggested that the 


tenant abandoned the tenancy. 


. JUDGMENT.—This appeal arises out of 
a suit for recavery of khas possession of a 
holding which originally belonged to the 
defendant No. 6, the pro forma defendant. 


It appears that in execution of a decree 
for money the holding was sold and pur- 
chased by the defendant No. 1, who obtain- 
ed symbolical possessicn. He, however, 
failed to obtain actual possession as the 
defendant No. 6, the old tenant, did not 
give up aaa OH of the holding. Then 
the defendant No. 1 came toan arrange- 
ment with the defendant No. 6 by which 


‘the holding was practically divided between 


them. Defendant No. 1 obtained pessession 


- of a portion, the remaining portion being 


left in the possession of defendant No. 6, a 
eonveyance having been executed by defend: 
ant No. 1 in favour of defendant No. 6 in 
the name of his sons. Subsequently, it 
appears, the defendant No. 6 entered into 
an arrangement with the landlords (the 
plaintiffs) under which the former executed 
a deed of surrender of the entire holding in 
favour of the landlords, although he was 


(5) 9 C, W. N. 379, 
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in possession of only a portion of the hold- 
ing. But although he executed the istifa- 
namah he retained possession of the portion 
of which he was in possession, and the 
qnestion is whether under these circum- 
stances the plaintiffs are entitled to obtain 
khas possession of the holding. 

Looking at the substance of the transac- 
tion between the defendant No. Land de- 
fendant No. 6, it appears that defendant 
No. 1 became transferee of a portion of 
the holding: and although the defendant 
No. 1 could not by his purchase (of the 
entire holding) acquire any right as against 
the landlords, the effect of the arrangement 
as between the defendant No. l and defend- 
ant No. 6 was that defendant No. 6 con- 
tinned to remain in possession of a portion 
of the holding and allowed the defendant 
No. 1 to occupy the other portion. No 
ease of abandonment was, or could under 
the circumstances be, set up by the plaintiffs 
and the surrender by defendant No. 6 in 
favour of the landlords is found to be 
collusive. The surrender not being real, 
the tenancy of defendant No. 6 has not 
yet terminated and. the landlords (the 
plaintiffs), therefore, are not entitled to 
possession of the land. The surrender 
appears to have been made in pursuance of an 
arrangement with the landlords with the 
object of defeating the rights of defendant 
No. 1, the defendant No. 6 retaining pos- 
session of the portion of the holding which 
was in his possession. 


Under these circumstances, I think, 
the plaintiffs are not entitled to -recover 
khas possession. The resnlt is that this 
appeal must be allowed and the suit dis- 
missed with costs throughout. 


RICHARDSON, J.—I agree. The sale of the 
holding in execution of n money-decree 
obtained by a creditor not the landlord, was 
void as against the latter. That is the 
landlords’ case and the fact is so. Bat it 
follows that the reconveyance of a portion 
of the holding by the purchaser, defendant 
No. 1, to- the original tenant, the defend- 
ant No. 6, must also be void as against 
the landlords ‘The two transactions must 
stand or fall together. If they both fall, 
the original tenancy is a subsisting tenancy 
and will continue to be a subsisting tenancy 
until it is terminated in a manner re- 
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cognised by law. The landlords cannot 
re-enter till the tenancy is terminated. 

It was not the landlords’ case in the 
Courts below that the tenancy had been 
abandoned by the defendant No. 6, as is 
now suggested. If that question were 
open the facts do not appear to show 
abandonment. After the purchase by the 
defendant No 1, the defendant No. 6 resisted 
his entry and then followed the compromise 
or arrangement under which the defendant 
No. 1 reeconveyed a portion of the holding to 
the defendant No. 6 or his sons. 

As regards the landlords that arrange- 
mert amounted in substance to the transfer 
of a portion of the holding by the defend- 
ant No. 6 to the defendant No. l. It 
was an arrangement by which the defend- 
ant No. 1 with the consent of the defendant 
No. 6 came to occupy a portion of the hold- 
ing while the defendant No. 6 continued 
to occupy the remainder. 

The landlords or the plaintiffs, as I have 
said, did not make a case of abandonment. . 
They put forward an alleged express sur- 
render of the holding contained in a registered 
instrument. But after the surrender the 
defendant No. 6 is found to have 
continued in possession of a portion of 
the holding and both the Courts below 
seem to have been of opinion that the 
transaction was illusory. The surrender in 
other words was a pretended surrender of 
the whole holding, and not a true surrender, 
Such a surrender had not the effect in 
law of terminating the original tenancy of 
the defendant No. 9. 

The appeal, therefore, should be allowed 
and the suit dismissed with costs through- 
ont, 


Appeal allowed. 
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NIHAL SINGH V. DULAR SINGH. 


OWDH JUDICIAL COMMISSIONER'S 
COURT. 
First Civil Appeau No..6 or 1915, 

. December 1, 1915. 
Present:—-Mr. Lindsay, J.C. 
NIHAL SINGH—Puaintire —APPBLLANT 

versus i 
DULAR SINGH AND otraers—Derenpants 


— RESPONDENTS. 

Benamidar—Mortgage, suit on—-Benamidar, right 
of, to sue. 

A benamidar mortgagee can sue in his own name 
on the mortgage 

Parmeshwar Dat v. Anardan Dat, 26 Ind. 507; 13 A. 
L. J. 24; 37 A. 118; Yad Ram v. Umrao Singh, 2t A. 
3&0; Syed Asgar Hussain v. Sajjad Mirza, i O. C. 10, 
referred to, 


Appeal against the decree of the Subordi- 
nate Judge, Sitapur, dated the ĉ2lst No- 
vember 19:4, 

Mr. Nabi Ullah, for the Appellant, 

Pandit Gokaran Nath Misra and Babu 
Chhote Lal, for the Respondents. 

J UDGMENT.—This is an appeal against 
a decree of the Subordinate Judge of Sitapur 
dismissing the suit of the plaintiff-appel- 
lant Nihal Singh, on the ground that he had 
no locus stand: to maintain the suit. The 
facts of the case are very simple. The suit 
was based upoua deed of mortgage executed 
in favour of the plaintiff Nihal Singh and the 
prayer in the plaint was for recovery of the 
mortgage-debt by sale cf the mortgaged pro- 
perty. It appeared at the time of the trial 
that Nihal Singh wasa benamidar. It was 
proved that at the time when this mortgage 
was executed it was really executed for the 
benefit of Thakur Jawahir Singh now de- 
ceased. It is-admitted that Thakur Jawahir 
Singh since the time of his death has been 
represented by his son Thakur Suraj Baksh 
Singh. Nihal Singh, the plaintiff in the pre- 
sent case,is the brother-in-law of Thakur 
Suraj Baksh Singh. The Subordinate Judge 
held that as the plaintiff was not the bene- 
ficial owner of the mortgaged security he had 
no right to maintain the suit. This decision 
is wrong and must be reversed. I¢ is op- 
posed to a long series of authorities the 
latest of which is Parmeshwar Dat 
v. Anardan Dat (1). In this connection 
I would refer particularly to a Bench 
decision of the Allahabad High Court 
reported as Yad Ram v. Umrao Singh (2) 


' (1) 26 Ind. Cas. 507; 18 A. L, J. 24; 87 A. 113. 
(2) 21 A, 380, 
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where the whole law on the subjeot has 
been reviewed by two learned Judges. It 
also appears that the same view of the law 
has been taken in this Court. Vide the case 
reported as Syed Asgar Hussain v. Sajjad 
Mirza (3). The learned Counsel who appeared 
for the respondents has had to admit that he 
cannot support the order of the lower Court. 
It has been suggested for the respondents 
that Thakur Suraj Baksh Singh should be 
joined in the suit as a plaintif and that 
apparently is also the desire of the present 
plaintiff-appellant. Iallow the appeal, set 
aside the order of the Court below and 
direet that the case be sent back and be 
entertained according to law by the Sab- 
Judge. Ifthe plaintiff Nihal Singh applies 
to have Thakur Suraj Baksh Singh joined 
as plaintiff, the lower Court ought to allow 
thisto be done. The plaintiff appellant is 
entitled to his costs in this Court as against 
the respondents. 


(3) 10.06.10 Appeal allowed, 
3) 10. C. 10, 


SIND JUDICIAL COMMISSIONER’ S 
COURT. 
First Civics Appeat No. 8 or 1913, 
March 5, 1915. 
Present: — Mr. Pratt, J. C., and 
Mr. Crouch, A. J. O, 
PREMJI LADHA— APPELLANT 
TETEUS 

VISRAM AMUL — RESPONDENT. 

Easements Act {V of 1881), ss. 28, 33, 35, 51— 
Right of dominant owner to passage of light and air 
—Re-Luilding of dominant tenement, effect of -Sub- 
stantial damage to plaintiff, proof of. 

Under the Common law the dominant owner 
has the right that the servient owner shall not 
obstruct free access to the ancient window of 
those cones or pencils or rays that have hitherto 
found access toit. This right is not lost by shitting 
the window backwards or forwards, butit is subject 
to the proviso that if, in spite of an obstruction being 
erected by the servient owner, the same quantity of 
light still penetrates the ancient window the domi- 
nant owner has no remedy in equity. [p. 615, cola. 1 
& 2.] 

Colls v- Home and Colonial Stores Ltd , 73 L, J. Ch. 
484, 53 W. R. 30; 90 L. T. 687; 20 T. L. R. 475; (1904) 
A. C. 179; Davis v. Marrable, (1913) 2 Ch. D. 421; 82 
A. J. Ch. 610; 109 L. T. 33; 578 J. 702: 29 T.L R. 
617; Esa Abbas Sait v Jacob Harron Sait, 4 Ind, 
Cas. 4-5; ng M. 32; 7 M.L. T. 345; 20 M. L. J. 291; 
(1910) M, W. N. 246, reforred to, 
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Where the dominant tenement is re-built the 
relief to which the dominant owner is entitled is 
further limited by section 51 of tho Easements Act, 
there must be no greater burden imposed on the ser- 
vient tenement. The obstruction which is a nuisance 
under existing conditions must be such that it would 
have been a nuisance also under the conditions for- 
‘merly obtaining. The dominant owner cannot 
enlarge his remedy: by blocking up an old window 
„aand building another of the same dimensions in 
another place. [p. 618, col. 2.1] 

Andrews v. Waite, (1907) 2 Ch. D. 500; 76 L. J. Ch, 
676; 67 L. T. 428, referred to. 

Per Pratt, J. C.—Thore is ne actionable wrong 
unless there is a material interference with the 
physical comfort of the plaintiff or other substantial 
damage as defined in section 33, Easements Act. 
[p. 618, col. 2; p. 619, col, 1.] 


First appeal against the decree of the 
‘Additional Judicial Commissioner, Sind. 


Mr. Wadhumal Oodharam, for the Appel- 
lant. 
Mr. Hirdaram Mewaram, for the Re- 
spondent. 
JUDGMENT. 


Crouca, å. J. C.—In this case plaintiff 
sied for a declaration that ten windows 
and one big apperture with bars in the 
eastern wall of his building in Gul Ma- 
homed Street had been in existence for 
more than 20 years and for an injunction 
prohibiting defendant from interfering with 
the access of light and air thereto. 

The plot on which plaintiff’s building 
stands measures 51 feet 4 inches along its 
eastern boundary. On this plot there for- 
merly stood a building at the north end, 
occupying, according to the only plan put in 
(Exhibit 2), abont 27 feet 6 inches of the 
eastern boundary, the southern half of the 


plot being open land. On the first floor- 


were two rooms, one facing north and 
east, and the other north and west: the 
room facing east seemsto have been about 
"19 feet by 10, and to have had one win- 
dow about 6 feet from the north end. To 
the south of the rooms was a verandah, 
with a kitchen on its east side; the 
kitchen is said to have had one window and 
one opening for smoke; they were probably 
quite small openings, and according to 
Exhibit 2 must have been at places 14 feet 
and 28 or 24 feet from the northern boun- 
dary. On the 2nd floor were two rooms, 
one facing west, north aud east, covering 
the whole space occupied by the two rooms 
"on the first floor and having one window 
on the eastern side, and a second room 
over the verandah, haying two windows or 
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-whole plot including the piece of open land 
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openings on the eastern side and approxi- 
mately in the same position asthe kitchen 
window and opening. There is no evidence 
to show what was the height of the plinth 
of this original building or what was the 
height of the rooms on the ground floor, 
and of the room and verandah on the first 
floor. 


It is to be noted that, as the room facing 
east on the first floor had windows to the 
north and south, with a verandah on the 
south and as the kitchen could have ob- 
tained ample light and ventilation from the 
west and south, and as the northern room 
on the 2nd floor had windows to the north 
and west, and the southern room had two 
windows and open land to the west, itis 
very doubtful whether any erection on de- 
fendant’s land, which is to east of plaintiff’s, 
would have caused such substantial damage 
to plaintiffs heritage or have so materially 
interfered with plaintiff’s physical comfort 
as to give him a right to compensation 
under section 33, Easements Act, and it is 
morally certain that even if twenty years’ 
enjoyment could have been established no 
injunction could have been properly granted 
under section 35. Money compensation 
would have been adequate to the injury 
eaused to plaintiff. The evidenceas to the 
antiquity of the northern and eastern win- 
dows seems similar to that relating to the 
western windows; under any circumstances 
it has not been established that under the 
old conditions the blocking of the west 


“windows would have constituted a nuisance. 


Ten or twelve years before suit plaintiff 
pulled down the old building and erected 
This house covers the 


to the south. Four out of the ten win- 
dows and the big apperture with bars are 
over the portion of the plot which was 
formerly open land. On the first floor of the 
northern portion of the house are two 
rooms, one of which, measuring 11 feet 6 
inches by 9 feet, faces north and east; 
it bas a fanlight on the northern side, and 
a window 2 feet by three, about the centre 
of its eastern wall; to the south of this 
room is a ecckirg rccm with cLe window 
in its east wall ard in ike centie of it. 
The arrangement of the secord flcor is 
similar, 


+ 


= pew house. 
peared for appellant, ‘argues that the new 
windows -occupy the same or approximately 


‘of such easement. 


15, 45 and 51 


accepted as proof of a grant. 
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The lower Court held that it had not 
been proved that the windows of the new 
building corresponded with the windows and 
openings of the old building and dismissed the 
suit. 
Plaintiff now appeals, but limits his elaim 
to four windows only, those in the first and 


second floors of the northern portion of his 
Mr. Wadhumal, who has ap- 


the same positions as the former windows, 
and, under any circumstances, the easement 
as now claimed would not impose a greater 
burden on the several tenements than the 
easement which could have been enforced 
in respect of the old building, Mr. Hirda- 
ram, for respondent, contends that no 
compensation or injunction could have been 
obtained in respect of the old building, and 
that, therefore, none can be granted in res- 
pect of the existing building. He points out 
that there is no evidence that an indefeasible 


right of easement had been won by twenty 


‘years’ enjoyment in respect of the old 
building and argues that there was no 
easement which could be revived under sec- 
tion 51 of the Act. 

For the proper comprehension of'sections 
of the Easements Act itis 
necessary to refer to the history of the law 
of prescription. Under the Roman Law it 
was open to any one who had been in pos- 
session of land for a certain length of time 
to inscribe at the beginning of what corres- 
ponded to a plaint im a suit for possession 
of land a pre:criptio, which prayed that the 
question— which party had been in long 


“possession .?— should be tried as a preliminary 
issue. 
the suit. ` 


Proof of long possession concluded 


Under the English Common Law, evidence 


- of long enjoyment of an easement was, by a 


fiction, accepted as evidence ofa lost grant 
It must be carefully 
borne in mind that the long enjoyment was 
not a process by which.the easement was 
acquired, but was a fact which the Court 
Prescription 
was essentially a process in the litigation; 


Under section 15 of the Indian Easements 


‘Act, if-a party to 2 snil proves that he has 
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peaceably enjoyed the use of light or air to 
and for any bnilding as an easement, that 
is just as if he had had aright to do 


so, for a period of 20 years ending 
within two years next before the institution 
of the. suit wherein theclaim is contested, 
then the right to such access of light or 
air becomes absolute. Here we find the old 
theories underlying Roman and English 
Common Law reproduced. 


In applying section 45, if must be 
remembered . that if a party is found to 
possess an easement to-day he has, in theory, 
possessed it always. Hence section 45 

. 4 66 
applies not only toan absolute easement,” 
that is one which has been so held in a 
suit, but to what.is popularly regarded 
as an inchoate easement, one that is in 
process of ripening by lapse of time into 
a right which the dominant owner can in 


‘due course convert by process of litigation 


into an absolute right. Hence an easement 


“can be extinguished by complete destruction 


“preceding the 


of the dominant heritage, and revived by 
virtue of section 51, even though it is not 
an easement the title to which has been per- 
fected by the decision of a Court. An 
easement cannot become absolute unless 
and until it has been the subject of litigation; 
the period of twenty years is not a period 
“in gross,” but the twenty years immediately 
institution of the suit, or 
ending not more than 2 years before suit. 
Though it is usual to talk of an easement 
becoming indefeasible after twenty years’ 
enjoyment, such right is merely a poten- 
tially absolute -right contingent on its 
being established in a Court of law. 


The definition of the extent ofa right 
to the passage of light or air, as given in 


‘section 28 (c) of the Indian Easements Act 


N 


jt was the suit and decree which established | 
‘an absolute right. 


„T. 88; 87 S. J 


and the rules as to the vindication of the 


right as given in section 33 and 35 seem to 


be in complete harmony with the most resent 
English decisions: see Coils v, Home and Colonial 


Stores, Lid:(1), explained in Andrews v. Waite 
(2) and Davis v. Marrable (3). Sections 28 (e) 


(1) (1904) A.C. 179;78 L. J. Ch. 494 53 W. 


'R. 30; 90 L. T. 687; 20 T. L. R. 475. 


7 2, (1907) 2 Ch. D. 500; 76 L J. Ch. 676; 97 Ls, 


ary (1913) 2 Ch. D. 421; 82 L. J. Ch. 510; 109 L, 


. 702; 29 T. Ü; R, 617, 
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reproduces the old Common Law definition. 
In section 33 are stated the conditions 
under which an action for nuisance lies 
at Common Law, and section 35 briefly sums 
up the rules according to which an injunction 
is granted by the Court as a Court of 
Equity acting in its auxiliary jurisdic- 
tion. 

Section 35 states very clearly that an 
injunction can be granted only when the 
disturbance is such that compensation could 
be recovered under section 33, that is to 
say, when the disturbance amounts to a 
nuisance. Prior to Colls case there was 
divergence of view among English Judges 
as to whether an injunction should be 
granted wherever the quantity of light to 
which the dominant owner was entitled 
had been substantially diminished, cr only 
where this interference amounted to an 
actionable nuisance. In Colls case it was 
settled that in determining what relief 
should be given against the blocking of an 
ancient window, the light received from 
other quarters could not be disregarded, that 
disturbance must amount to an actionable 
nuisance. 

But that Coll’s decision did not touch the 
old Common Law definition of the extent 
of the right, viz., that quantity of light 
or air which has been accustomed to 
enter the opening during the whole pres- 
eribed period, is explained by the later 
cases. In Andrews v. Waite (2) the plaintiff 
had set forward his ancient window, but 
had so located it that the cones or 
pencils of rays which formerly penetrated 
his ancient window penetrated also the new 
window. It was beld that the real test was 
not the identity of apperture, but the identity 
of light, and protection was given to the new 
window. In Davis v. Marrable (3) the de- 
fendant had erected a new building which 
partially obstructed plaintiff's ancient window, 
but he had at the same time lowered a 
wall so that the quantity of light enjoyed 
by the plaintiff was the same as formerly. 
Plaintiff was held entitled to no relief, 
The law as laid down in these two cases 
seems to be that the dominant owner has, 
in Common law, the right that the servient 
owner shall not obstruct the free access 
to the ancient window of those cones or 
pencils of rays that have hitherto found 
access to it. This right is not lost by 
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shifting the window backwards or forwards, 
but it is subject to the proviso that if, in 
spite of an obstruction being erected by 
the servient owner, the same quantity of 
light still penetrates the ancient window 
the dominant owner has no remedy in 
equity. 

But where the dominant tenement has been 
re-built, the relief to which the dominant 
owner is entitled is further limited by the 
terms of section 51 of the Act; there must 
be no greater burden imposed on the servient 
tenement. Now this cannot possibly mean 
that if the dominant owner has a window 
3 feet by 2 inches in one place he can, at 
will, build another window of the same 
dimensions in another place, for this would 
mean that the servient owner must, at the 
bidding of his neighbour, clear fresh 
spaces in his heritage, but the right is, 
1 think, explained in Andrews v. Waite (2); 
the obstruction which isa nuisance under 
existing conditions must be such that it 
would have been a nuisance also under 
the conditions formerly obtaining. The 
dominant owner retains his Common Law 
right but cannot, by altering his tenement, 
enlarge the remedy to which he is entitl- 
ed. 

Appellant has altogether failed to convince 
us that the light for which he elaims 
uninterrupted passage has entered windows 
in his building for the prescribed period. In 
the complete absence of any evidence as to 
the height of the plinth, or cf the several 
storeys of the old building, the positions of 
the old window can only bea matter of 
conjecture. There is no warrant for making 
a presumption in favour of plaintiff. Plaint- 
iff has also failed to convince us that the 
destruction which he seeksto have prohibited 
would have constituted a nuisance under the 
old conditions. | 


I would dismiss the appeal with costs. 

PRATT, J.C.—I concur. It has been well 
pointed out in the case of Isa Abbas Sait 
v. Jacob Harron Sait (4) that the Indian 
Easements Act arrives at a result similar to 
that of Colls yv. Home and Colonial Stores Lid. 
(1), for there is no actionable wrong unless 
there is a material interference with the 
physical comfort of the plaintiff or other 


(4) 4 Ind, Cas. 425: 33 M. 827; 7 M. L. T. 345; 20 
M. Lu J. 291; (1910) M. W. N. 246, 
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substantial damage as defined in section 33. 
Here the plaintiff has failed to prove the 
exteni of the light he claims, for the evidence 


<a 
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does not show that the windows for which’ 


he claims an easement in his new building 
are inthe same place asthe windows. of 
the old building. But even assuming that 
some of the light which enters -these 
new windows is the same light that would 
have entered the old windows, then as to 
balance it 
his own light. Having blocked part of 
his own light, can he say thas the block- 


ing: of other parts by the defendant is. 


an actionable wrong? I think, not, for in 
the original condition of ‘the baildine this 
` partial interference -with his light would 
' not have caused substantial damage. In any 
case his conduct in blocking part of his own 
light disentitles him to equitable relief as to 


the blocking of theother portion by the . 


def end ant. 
Appeal dismissed. 


_ OUDH ‘JUDICIAL COMMISSIONER'S 
COURT. 


Civin Revision APPLICATION No. 132 oF 1915, l 


December 1, 1915. 
Present:—Mr. Lindsay, JOs ¢ 
Mir ETIZAD HUSAIN—Derenpant—} 
APPLICANT 
versus 


Munsht;BENI BAHADUR- Prante 


Opposite PARTY. 

Jurisdiction—Estimated value of suit admitted by 
defendant, effect uf—Consent of parties as to valuation 
of suit, effect of, on jurisdiction of Louri— Market value 
of property in suit. 

Although parties cannot by their consent invest a 
Court with a jurisdiction which has not been con- 
ferred upon it by Jaw, yet the consent which is to 
be deduced from an admission regarding tho 
valuation ofa suit is not a consent given to juris- 
diction where none exists but relates to the facts of 
the market value. [p. 620, col. 2.] 

After the defendant had admitted the valuation 
of the suit and the case had proceeded to trial and 
evidence had been recorded at considerable length 
and the stage of argument had been reached, i 
appeared necessary to the Munsif to have an inquiry 
made as to the value of the property in suit. On the 
value being ascertained through a commissioner, it 
was found to' exceed the pecuniary limits of the 
Munsif’s jurisdiction. ,Upon this he returned the 
plaint for presentation to a competent Court: 
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Held, that as the defendant had deliberately 
admitted the estimated value uf the suit and as there 
had been no reckless or dishonest valuation for the 
purpose of working a fraud upon the law, the defend- 
ant in view of his pleadings could not be heard to 
say that the Munsif had no authority to dispose of 
[p. 620, cols. 1 & 2.) 


Application against the order of the District 
Judge, Lucknow, dated the 27th Angust 
1915, reversing that of the Additional Mun- 
sif, Lucknow, dated the 19th July 1915. 

Mr. M. Wasim, for the Applicant. 

Mesars. Ram Chandra and Brij Bhan 
Chandra, for the Opposite Party. 

JUDGMENT.—The facts of this case, so 
far as it is necessary to state them for the 


‘purpose of disposing of this application, are 


as follows:— 

The plaintiff brought a suit to recover 
possession of a putra house situated in 
Lucknow and in paragraph 14 of the plaint 
he gave an estimate of the value of the house, 
namely, Rs. 1,440. There was also a claim 
for damages, the amount claimed being 
Rs. 180, a sum which was said to represent 
the rent of the house for a period of three 
years. The suit was laid in the Court of 
the Additional Munsif of Lucknow, the limit 
of whose pecuniary jurisdiction is Rs. 
2,000. 

The suit was contested by the first defend- 
ant Mir Etizad Husain, who is the applicant - 
in this Court. He filed a written statement 
in which it was stated (vide paragraph 14) 
that he had no objection to the valuation of 
the suit made by the plaintiff. 

The case proceeded to trial, evidence was 
recorded at considerable length and the 
stage of argument was reached when it 
appeared necessary to the Munsif to have 
an inquiry made as to the value of the 
property in suit, 

The need for this tnquiry did not arise 
ont of any objection made-in connection with 
ihe valuation of the suit, but because the 
Munsif thought’ that it might be necessary 
to direct the plaintiff to pay something to 
the defendant asa condition of his being 
allowed to recover possession of the premises, 
He appointed one commissioner who reported 
the value of the house to be Rs. 2,067. A 
second commissioner made an investigation 
and gave his opinion that the house was 
worth Rs. 2,800° odd. With these reports 
before him the Munsif came to the conclusion 
that the value of the subject-matter of 


~ 
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the suit was in any case: in excess of Rs. 
-2,000:and he consequently held that he had 
no jurisdiction. He returned the plaint 
accordingly for presentation in -a competent 
Court. 
appeal by the District Judge, who was of 
opinion that as the valuation of the suit 
had not been disputed. when the case went 
to trial the Munsif had jurisdiction to dispose 
of the suit. He has directed the Munsif, 
therefore, to proceed to judgment. 

The order ofthe Jndge is attacked here 
in revision, the argument being thatit having 
been ascertained that the “value of the 
property exceeds the limits of the Munsif’s 
pecuniary jurisdiction, the Munsif has no 
power to dispose of the case. 

. Í am unable to accept this contention. The 
order of the Munsif was, in my opinion, 
wrong. 

It is true that in a case of this kind 


the suit has to. be valued in accordance | 


with the “market value” of the property, 
that is to say, the ,estimated market value, 
for it is obvious that the actual market 
_ value of such property could only be ascer- 
tained by offering. ib for sale in the open 
market, and it is hardly to be supposed 
that an intending plaintiff is under an obliga- 
tion to proceed in this manner to ascertain 


the value of the property in fespect of which ' 4 


heis about to sue, in order to discover the 
proper forum for his suit. 

The law has been elearly laid down in 
a case. reported as Lakshman Bhatkar v. 
„Babaji Bhatkar (1) in which West, J., made 
the following observations:—- . 

“What prima facie determines the jurisdiction 
is the claim, or subject-matter of the claim, 
as estimated by the plaintiff, and this 
‘determination having given the jurisdiction, 
the jurisdiction itself continues whatever the 
event’of the suit, unless a different principle 
comes into operation to prevent such a 
result or to make the proceedings from the 
-first abortive.” 


In the case now before me there is the’ 


fact that the defendant deliberately admitted 
the estimated value of the suit as given by 
the plaintiff. There was no allegaticn of 
‘reckless or dishonest valnation for the 
purpose of working a fraud upon the law and 
. the defendant in view of his pleading cannot 


- 


: (1) 8 B81, 
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now be heard to say that the Munsif has no 
authority to dispose of this suit. 

No doubt parties cannot by their consent - 
invest with jurisdiction a Court upon which 
no jurisdiction has-been conferred by law, 
but as was poined out in the case reported as 
Jose Antonio Barreto v. Francisco Antonio 
Rodrigues (2), the consent which is to be 
deduced froman admission regarding the 
valuation of a suit is not a consent given to 
jurisdiction where none exists but relates to 
the fact of the market value. The judgment 
of the lower Appellate Court is clearly right. 

This application fails and is dismissed 
with costs.. 

Appeal dismissed. 


(2) 7 Ind. Cas. 950785 B. 24; 12 Bom. L. R. 712. 


CALCUTTA HIGH COURT. 
ÅPPEAL From ÅPPELLATE Decree No. 1288 
; or 1914. 
March 13,1916. 
- Present:— Mr. D. Chatterjee and 
Mr. Justice Beacheroft. 
Sheikh FAZTL—Derenpant— 
APPELLANT 
VET SUS 


HARI KISHORE CHAKRAVARTI anp 


--QTHERS— PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11— Res 
judicata — Decision on an issue not necessary to decide, 
if operates as res judicata. , 

-Where a. suit by.a landlord for the ejectment of 

the defendant on the allegation that he was an 
under-ratyal is dismissed on the ground that no notice 
under section 49 of the Bengal Tenancy Act hag 
. been served, the decision of the Court on the ques- 
tion of ‘the defendant's status, viz, that the defend- 
-ant is'an under-raiyat and has not made ont the 
. custom under which he claims to have acquired a 
cright of occupancy, cannot operate as res judicata 
-on the question of his status in a subsequent suit 
.by the same plaintiff against the same defendant 
„for the same relief. [p. 622, col. 1. d 

The finding upon a point which was not the basis 
of a Cecree and which was not entered in tho 

ee ce so asto admit of an appeal by the party 

aggrieved, cannot be considered to have been finally 
decided soas to operate as res judicata. [p. 621, col. 2.] 

Niamut Khan v. Phadu Buldia, 6 C. 319; 7 C. L. R. 
227, has been overruled by the Privy Council decision. 
in Run Bahadur Singh v. Lucho Koer, 11 ©, 80]; 12 I, 
A, 23; 4 Sar. P. O. J. 602; 9 Ind. Jur, 202 (P. C.). 

Nando Lall Bhuttacharj yee v. Bidhoo Mookhy Debee, 
130. 17 and Thakur Magundeo y. Thakur Mahadeo 
Singh, 18 C, 647, folluwed. 


-~ 
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‘Appeal against the ‘decree of the Subordi- 
nate Judge, Mymensingh,-dated the 26th 


February 1914, affirming that of the Munsif, 
ard Court, Kishorgunj, dated the Ist 


` February 1913. - 


Babu Gopal Chandra Das, for the Appel- 
lané. 


Babu Jotindra Mohan Chowdhury, for the 
Respondents. 


JUDGMENT.—This appeal arises out of > 


a suit for ejectment. 

The plaintiff brought a suit alleging that- 
he wasa raiyat and thatthe defendant was 
an under--razyaé upon whom he had served 
a notice under section 49 of the Bengal 
Tenancy Act. The defence was that the 
defendant was an occupancy razyat, that even 
if in fact he was an under-ratayt, he had 
by -custom acquired a right of occupancy 
and that the notice was not valid or suffici- 
ent. 


Before the present suit, there had been - 


another suit by the same plaintiff against 
the same defendant for the same relief. 
In that suit, the learned Munsif found that 


“no notice had been served. Issue No. 3 


in that suit was, “Have the plaintiffs 
occupancy right to the land in suit and 
is the defendant am under-razyat under the 
plaintiffs,” and issue No. 4 was, “Has the 
defendant any right of occupancy to the 
lands in dispute and is he liable to be 
ejected P” With regard to these issues, the 
learned Munsif said, “In view of, my 
above findings, it is not necessary” that 
these issues should be decided; but 
as the case was appealable, he expressed 
his opinion upon these points that the 
defendant. was an under-ratyat and had 
not made out the custom under which 
he claimed to have.acquired a right of 
occupancy. The Courts below relied upon 
this judgment as operating to exclude a 
decision in this case of the same 
question by the principles of res gudicata. 
The learned Munsif excluded evidence 
with regard to the status of the 
defendant and the learned Subordinate Judge 


’ affirmed the decision of the Munsif on that 


. point. 


The principal question in appeal before 


us is, whether the Courts below were right 


- in excluding evidence with regard to the 


status of. the defendant onthe ground of 
res judicata, 
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` Reliance was placed by the appellant on the 

cases of Run Bahadur Singh v. Lucho Koer 
(1); Nundo Lall Bhuttacharjee v. Bidhoo 
Mookhy Debee (2) and Thakur Magundeo 
v. Thakur Mahadeo Singh (3). These cases, 
we think, do support the contention of the 
appellant in this case. 


The decree in the previous suit was inspite 
of the finding in favour of the plaintiff as 
to the status of the defendant. As was 
held_in the case before their Lordships, 
of the Privy Council and in the other 
cases cited above, the finding upon a point, 
which was not the basis of the decree 
and which was not entered in the dezree 
soasto admit of an appeal by the party 
aggrieved, cannot be considered to have 
been finally decided so as to operate as 
res judicata, Infact upon the finding on 
the question of notice, it was not necessary 
to come toa finding on the status of the 
defendant; and in that view, it may ` 
be said that the question which was 
substantial at first was no longer sub- 
stantial, | 


The learned Vakil for the respondent 
has relied on the cases of Niamut Khan 
v. Phadu Buldia (4) and Peary Mohun 
Mukerjee Vi Ambica Churn Bandopadhya 

As regards the first case, it has. been 
held in Nundo Lall Bhuttacharjee vy. Bidhoo 
Mookhy Debee (2) and Thakur Magundeo v. 
Thakur Mahadeo Singh (8) that the Full 
Bench ruling in Niamut Khan v. Phadu 
Buldia (4) has been overruled by the Privy 
Council in the case of Run Bahudur Singh 
v. Lucho Koer (1). As regards the case of 
Peary Mohun Mukerjee vy. Ambica Ohura 
Bandopadhya, (5), that was a case in which 
the previous decision was based upon 
findings upon both the issue of notice and 
thé issue on title and the findings on both 
the issues supported the decree that was 
made. The learned Judges who decided 


-that case take it as settled by the cases 


of Nundo Lall Bhuttacharjee v. Bidhoo Mookhy 
Debee (2) and Thakur Magundeo v. Thakur 
Mahadeo Singh (3) that the Privy Council 
1) IIC. ; . å. 23; 4 Sar 2. 
a a E oS 12 I. A. 23; 4 Sar. P.C. J, 602; 9 Ind, 
(2) 13 C. 17. 
(3) 18 0. 647. 


(4) 6 0. 319; 7 C. D. R. 227, 
(5) 24 C, 900, 
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had overruled the case of Nramuéi Khan v. 
Phadu Buldia (4). That being so, we 
think that the Jower Courts are wrong in 
holding that the question of the status of the 
defendant was res judicata. 

The decree of the lower Appellate Court 
must, therefore, be set aside and the case 
sent back to the first Court so that it may be 
tried in accordance with law, after giving 
the parties’ an opportunity of adducing 
evidence on the question of status, that is, 
as to whether the defendantis an under- 
rajat and whether he has, by custom, 
acquired a right of occupancy. 

As regards the question of notice, we 
think that the lower Appellate Court is 
right in the view that it has taken, 

Costs will abide the result. 

Appeal allowed; Case remanded, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civiu Appeat No. 143 or 1914. 
December 8, 1915. 


Present:—Mr. Stuart, A. J.C. 7 
RAM PRASAD AND ANOTHER——PLAINTIFES— 
ÅPPELLANTS 
CETSUS ; 
RAHAT BIBI AND anotHer—Derenpants— 
RESPONDENTS, 


Pre-emption — Transfer of property to uife in lieu 
of dower—Sale or Hiba-bil-ewaz Muhammadan Law 
——~Hiba-bil-ewaz—Oudh Laws Act (X TIT of 1876), 
s. 9 Hiba-bil-ewaz, effect of, on right of pre-emp- 
tion 

A hiba-bii-cwaz is not œ sale within the meaning of 
section 9 of Act XVIII of 1876 and confers no right 
of pre-emption under Chapter IL of that Act. [p. 
623, col. 1.) 

A Muhammadan transferred certain property to his 
wife in lieu of her relinquishment of ‘her claim to 
dower of a specitied amount: 

Held, that the transaction was not ono of sale 
but of hiba-bil-ewaz. [p. 622, col, 2.) 

Appeal against the decree of the District 
Judge, Fyzabad, dated the 20th February 
1914, reversing that of the Munsif, Akbar- 
pur, dated the 30th August 1913. 

Babu Hari Kishen Dhaon, for Pandit Gokaran 
Nath Misra, for the Appellants. 

Mr. M. Wasim, for the Respondents. 


JUODGMENT.—Jahangir Bakhsh executed 
on 23rd March 1912 a deed by which he 
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transferred a share in Mahal Muhammad 
Bakhsh anda dwelling house to his wife 
Rahat Bibi. I have examined this deed 
which is described as a Azba-lil-ewaz. Jahan- 
gir Bakhsh asa Muhammadan was entitled 
to execute a Adba-bil-ewaz with regard 
to his property. The deed transferred the 
property in lien of Musammat Rahat Bibi 
agreeing to forego all claims for dower as 
against her husband. Those claims are 
valued inthe deed asa claim for Rs. 500. 
But the deed does not transfer the landed 
property in lieu of Rs. 500, but in lieu of 
the lady foregoing her legal right to dower 
on which a valuation was placed. Certain 
sharers in the mahal sued to exercise a right 
of pre-emption under the provisions of Chapter 
II, Act XVIII of 1376, alleging that the deed 
was a deed of sale. The Munsif of Akbarpur 
decreed their suit. The District Judge 
dismissed it on appeal on a point, into which 
it is not necessary for me to enter. While 
dismissing the suit upon this point he found 
thata right of pre-emption would arise in 
ordinary circumstances upon the deed in 
question inasmuch as he considered that this 
deed was in effect a deed of sale. I cannot 
accept the view taken by the learned District 
Judge. I have examined this deed and con- 
sider that it is not a deed of sale buta deed 
of hAzba-bil-ewaz. There was an exchange 
of gifts. The husband gave certain property 
and the wife gave the relinquishment of her 
claim to dower. I do not consider that 
this document was a deed of sale misdes- 
cribed as a deed of hiba bil-ewaz. As was 
pointed out by a Bench of this Court of 
which I was a member in Lachhman Prasad 
y. Mir Fida Husaan (1), the fact that a 
thing has an estimable value does not 
cause an exchange of that thing for 
another thing to imply the acceptance of 
a price. In the ordinary transactions of 
business articles exchanged would have 
an estimable value. As I find that this 
deed was a deed of hiba-bil-ewaz and not 
a deed of sale, the point is concluded by 
the decisions in Abid Ali v. Musummat Arab- 
un-nissa (2) and Raj Kishore v. Raghu Nath 
Prashad (8). In both of these decisions it 


(1) 30 Ind. Cas. 232; 18 O. C. 109 at p. 112; 20,14, 
20 


(2) 10.0. 75. 
(3) 40. C. 169. 
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‘was held that a Azdba-bil-ewaz is not asale 
within the meaning of section 9, Act 
XVIII of 1876, and that it confers no 
right of pre-emption urder Chapter IJ of 
that Act, In these circumstances the 
plaintiffs-appellants’ 
missed by the District Judge, although 
he was in error in his view as to the 
existence of a right of pre-emption upon 
the deed in suit. J dismiss this appeal 
accordingly without going into the other 
points raised. The appellants will pay their 
own costs and those of the respondents. 
Appeal dismissed. 


MADRAS HIGH COURT. 

Civit Revision Petition No, 746 or 1915. 

February 15, 1916. 
Present: —Mr. Justice Srinivasa Aiyangar. 
SREEKAKULAM RAMIAH SETTI— 
Derenpant No. 1— PETITIONER 

as CTersus h 

KAPULOORU CHINNIAH AND ANOTHER— 
PLAINTIFH AND DEFENDANT NO, 2— 

: RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Suzt 
for price of jewels sold—Part payment to vendors agent 
not pleaded—Decree—Subsequent suit for recovery of 
amount paid, whether barred—Inability of agent— 
High Court, whether can interfere suo motu. 

In & previous suit by defendant for the price of 
jewels sold to the plaintiff tho latter omitted to 

‘ plead part payment of the price made to defendant 
No. 2, who was agent of defendant No, 1. Subse- 
quently the plaintiff sued the defendants No. I and 2 
(principal and agent) for recovery of the amount 
paid by him previous to the decree: 

Held, that the suit against the principal was 
barred by the rale of res judicata but that as the agent 
was also a party to the proceedings before the High 
Court, the latter could pass a decree 
although the plaintiff did not ask for a revision of the 
order of the lower Court dismissing the suit against 
the agent. . . : 

Akilandam Pillai v. Chinnaswanmi Moopan, 13 tnd. 

- Cas. 649; (19.2) M. W. N. 172; 11 M., L. T. 201, dis- 
tinguished. 

Petition under section 25 of Act IX of 

- 1887, praying the High Court to revise the 
Decree of the Ccurt of the District Munsif of 
Kavali, in Small Cause Suit No. 171 of 

“1915. < 

Mr. G. Venkataramiah, for the Petitioner. 

Mr. P. Nagabhushanum, for the Respond- 


ons, . 
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JUDGMENT.—The plaintif sues to 
recover a sum of money which he paid to 
the 2nd defendant as part payment of the 
price of jewels sold by the lst defendant to 
him. The 2nd defendant is the agent of 
the Ist defendant. Previous to this suit the 
lst defendant had filed a suit against the 
plaintiff for the price of the very same 
jewels, and in that suit a decree was passed 
for the whole value of the jewels without 
giving credit to the plaintiff for the sum 
which is now found to have been paid by 
him in part payment of the price of those 
jewels. Ido not think that the plaintiff is 
entitled to claim in a separate suit the 


amount which he paid and I hold that the 


previous decision bars the present suit. The 
case of Akzlandam Pillai v. Chinnaswami 
Moopan (1) is different on its facts from 
the present: case. I, therefore, think that 


the claim as against the lst defendant 


fails. 

itis also found that the 2nd defendant, 
to whom the plaintiff paid the money for 
payment to the Ist defendant, did not so 
pay to the lst defendant. On that finding 
the plainiff is entitled to a decree against 
the 2nd defendant for the money paid to 
him. Although the plaintiff has not put 
ina petition to revise the decree of the 
lower Court dismissing the suit against the 
2nd defendant, inasmuch as all.of them are 
parties to the petition of the Ist defendant 
I am entitled to pass the proper decree 
in this case. There will, therefore, be a 
decree for the plaintiff against the 2nd 
defendant with costs here and in the Court 
below and the suit will be dismissed as 
against the Ist defendant with costs here and 
in the lower Court. 

| Petition allowed ; Decree modified. 

(1) 18 Ind. Cas 649; (1912) M. W. N. 172; 11 M. 
L. T. 201. 


ty 
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UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 

First Cryin Appeat No. 240 oF 1913. 
December 13, 1915. 
Present:_—Mr. Saunders, A. J. C. 
NGA CHIT WET—Ptaintirr—APPrELLANT 
VETSUS 
KWANAN AND ANOTHER—~DEFENDANTS— 


RESPONDENTS. 

Court Fees Act (PII of 1870), s. 7 fix) (e), Sch. IL, 
Art. 17 (iti) —Suit for cancellation of document—Ad 
yalorem fee. 

The plaintiff stated in his plaint that he signed a 
conveyance inthe belio? that he was doing so as 
a witness, but subsequently he found that he was 
represented in the document as the vendor and his 
signature was that of the sole vendor and not that 
of a witness. He prayed for cancellation of the 
document on a Court-fee stamp of Rs. 10: 

Held, (4) that the plaint must be stamped ad 
valorem according to the value of the subject-matter; 

(2) that the plaintiff having valued the suit for the 
purposes of jurisdiction at the consideration amount 
stated in the document, the suit must be valued 
accordingly, 

Mr. S. Mukerjer, for the Appellant. 

Messrs. Pillay and Swinhoe, for the Re- 


spondents. 
JUDGMENT.—The plaintiff sued the 
defendants in the District Court upon a 


plaint which contained a prayer that the 
deed of sale referred to therein be delivered 
up and cancelled, that all necessary orders 
for the purpose be passed and that such 
further or other relief be granted. The 
last prayer is not clear; possibly “such 
further relief as he may be found entitled 
to” was intended to be the meaning of the 
words. The suit was dismissed and plaintiff 
now appeals. 

The plaint and the petition of appeal 
has each been stamped with a Court-fee 
stamp of Rs. 10. The defendants raised a 
preliminary objection that this stamp was 
insufficient, and time has been given to the 
parties to argue this point. 

The learned Advocate for the plaintiff- 
appellant contends that he is not desirous 
that the instrument in question be cancelled 
if he can be afforded relief in any other 
way. The plaintifi-appellant has been uu- 
wittingly party to a fraud, he has now 
discovered this,and his only object is to 
have bis position made clear and to be 
saved from criminal proceedings or other 
consequences with which he conceives 
himself to be threatened. He has no 
interest in the property in question. The 
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case of Hakim v. Musammat Mahtab Kour ‘ 
(1) is relied on. In that case the plaintiffs 
prayed thatthe Court should issue a declara- 
tory decree that a certain Will should, after 
the death of the widows, have -no effect 
on the reyersionary right of the plaintiffs. ` 
It was held that the plaint which was filed 
upon a stamp of Rs. 10 was properly stamp- 
ed under Article 17 (ii) of the Second 
Schedule of the Court Fees Act. 

It was there pointed out that if the 
plaintiffs prayed to have the Will delivered 
up and cancelled in whole or in part and 
to set aside the document, the prayer would 
be for consequential relief, and upon the 
authority of the rulings quoted the plaint 
in that case would require an ad valorem 
stamp according to the value of the subject- 
matter, But there was no allegation . that 
the Will was not genuine nor even that it 
was wholly inoperative. It was by implica- 
tion admitted that the Wi)l was operative 
during the life-time of the widows | Hakim 
y. Musammat Mahtab Kour (1)], and the only 
relief that could be granted was a declaration 
that the Will shall not affect the plaintiffs’ 
reversionary interests. ; 

Iam ata loss to understand how it can 
be argued that the facts of: the present 
case bear any resemblance to those of this 
Punjab case. Here the plaintiff-appellant 
states in his plaint that he believed that 
he was signing a conveyance of certain 
property asa witness, that he now finds 
that he was represented in the document as 
the vendor and his signature is that of the 
sole vendor and not that of a witness. The 
only relief which can be of any use to him 
is the cancellation of the document and for 
that he prays. The case of Maung Kyrn v. 


Po Thin (2) relied on by the defend- 
ants-respondents is clearly in point. The 
authorities are there set out. The objec- 


tion must be allowed. 

The plaintiff-appellant states that he is 
not prepared to value the relief sought. But 
the plaint states distinctly that the plaintiff 
values the suit for the purposes of jurisdic- 
tion at Rs. 20,000. This was the considera- 
tion stated in the document and it must 
be accepted. The appeal must be valued 
accordingly and a Court-fee must be paid- 
accordingly within six weeks. 

Order accordingly. 


(1) 109 P. B. 1893. (2) 2 L. B. R. 266, 


an 


~ attention was never 
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' SHEORANI V. BALJ NATH, 
| - . 


ALLAHABAD HIGH. COURT. 
CORIMINAL Rererence No. 920 or 1915. 
January 12, 1916. - 
Present:—Justice Sir George Knox, Kr.. - 
SHEORANI AND ANOTHER —PLAINTIFFS— l 
APPLICANTS ` ` 
TErSUS 
- BAIJ NATH—Derenpant” Opposite PARTY. 
Criminal Procedure Code (Act V of 1898), Chap.’ 
~ XH, ss. 145, 147, Atts—Juriediction~-Bevsions Judge 


sending jor proceedings before an inferior Couwrt— 
Discretion. 


A Magistrate, after first taking proceedings 
under Chapter XII of the Code of Criminal Pro- 
cedure, passed an order directing either under section 
145 or 147 an order to be seni to tho Police to 
deliver possession of a house to the complainant and 
to instract the accused not to interfere with his 
possession till they got wdecrec from a Coart in 
their favour. The Sessions Judge sent for the proceed- 
ings: 


Held, that the Sessions Judge was not required by 
law to call for or examine the record of any pro- 
ceeding before auy inferior Criminal Court and that 
it was “purely optional with him to do so or nob, and 
that under the circumstances the cast was not n 
fit one for exercising the discretion to call for the 
records. [p. 625, col. PA s 


Held, also, that the order of. the Magistrate was 
without jurisdiction, [p. 626, col. 1.] 

Criminal reference’ made by the Sessions” ` 
Judge, Cawnpore.. 


Mr. A. P. Dube, for the Applicants. 
Mr. Q. Dillon, for the-Opposite Party. 


JUDGMENT.—The proceedings in this 
case were sent for by the learned Sessions 
Judge of Cawnpore. It is not very easy to 
` understand how the learned Sessions Judge 
sent for these proceedings. Possibly his 
called tò Maharaj 


Tewari v. Har Charan Rat (1). Anyhow 


Jhe did send for them, and several hours ` 


have been spent in this Court in tryiog 
to show that the Magistrate’s order 
was an order passed without jurisdiction. 
No attempt has been made to challenge 
case as being without jurisdiction up 


the 30th of September and recorded by 
the learned Magistrate in English. The 
learned Counsel who appeared in support 
of the learned Judge’s order had to admit, 
and rightly to admit, that up to that 


(1) 26 A. 144; 1 Gr, L. J. 339. 
40 
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Code of Criminal Procedure. 


‘LT would call his vernacular order, 
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point at any rate the proceedings were 
proceedings under Chapter XII of the 
The Magistrate 
proceeded up to that point with very 
great care and deliberation, After he had 
passed his English order, he then passed: 
an order in the vernacular in’ which he 
directed either under section 145 or section 
147 of the Code of Criminal Procedure 
that an order be embodied in the form 
under section 147 of the Code of Criminal 


- Procedure and sent to the Police directing 


them to deliver possession of the house 
to the complainant and to instruct the 
accused not -.to interfere with the 
complainant’s possession till such time as 
they obtained a decree from a Court in 
their favour.- The learned Magistrate 
justifies his order, which for brevity’s sake 
as 
being an order rightly passed under clause 
(ó), section 145, Criminal Procedure Code. 
I am unable to agree with the learned 
Magistrate in the interpretation which he 
puts upon clause (6), section 145; but L am 
reduced to this difficulty that I have to 
exercise & jurisdiction which is not vested 
in this Court, in order to find out whether 
the Magistrate. has exercised jurisdiction 
which, ib is said, is not vested in him. All 
‘this points to the great danger of interfer- 
ing with the clear provisions contained in 
section 435, Criminal Procedure Code, and I 
think the learned Sessions Judge would 
have in this case exercised a sounder dis 
cretion if he had refused to act in this 
matter at all and had left the parties to 


take such proceedings as seemed to them 


desirable. A Sessions Judge is not required 
by law to call for or examine the record of 
any proceeding before any inferior Criminal 
Court. It is purely optional with him to 
do so or not, and in acase like the present 
guarded by section 435, Criminal Procedure 


~ Code, he would have exercised a wiser dis- 


cretion, as L have said before, in not calling 
for the easeas hedid. However, the case 
is before me notas acase sent for by this 
Court, but as a case sent up to this Court, and 


‘the proceedings have been looked into and 


the order of the learned Magistrate has been 
challenged. I took up the matter as it 
stands from the time when the learned Magis- 
trate of the second class passed his verna- 
cular order, and I take that order as the 
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Magistrate himself has put it; as an order 
under section 147, Uriminal Procedure Code. 
The procéedings upto that order are final 
and cannot in any. way be interfered with. 
There was apparently no attempt made to 
secure a proper foundation for the order 
„under section 147 of the Code of Criminal 
Procedure. I hold that the order so passed 
was an order without jurisdiction and ] set 
it aside. So much, therefore, of the verna- 
cluar order as directs that an order be 
embodied in the form under section 147 of 
the Criminal Procedure Code and sent to the 
Police directing them to deliver - possession 
of the house to the complainant is set: aside. 
lt will be for the learned Magistrate to con- 
sider, whether when this order has been set 
aside, any other order should or should not 
be passed by him under section 145 of the 
Criminal Procedure Code. This is the order 
p ssed on the reference made by the learned 
Sessions Judge. 


Order set aside. 


CALCUTTA HIGH COURT. 
CRIMINAL Revision Permon No. 877 
or 1915. 

August 17, 1915. 

Present: —~Mr. Justice Chapman and 

; Mr. Justice Walmsley. 
GANGADHAR PRADHAN— Accussenp— 
PETITIONER 
versus 


HMPEROR—Obprostive Parry, 

‘Criminal Procedure Code (Act V of 1898), s. 476, 
proceeding wntler-—-Jurisdiction—Complaint— Petition 
by informant impugnrng Police report and asking for 
trial of persons accused by him, if complaint—Procedure 
—Cemplaint referred to another Magistrate for enquiry 
> and report, legality of—Penal Code (Act XLV of 1860), 
s, 211, conviction under, 

A petition to œ Magistrate by the informant 
impugning the Police report on his information and 
asking that the persons whom he accused should be 
put on their trial, should always be treated as a 
complaiut and should not be referred to another 
Magistrate for inquiry and report. Jf sent to another 
Magistrate it must be for disposal. [p. 627, col. 1.] 
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that the petitioner 


[1916 
t > 
An order under section 476, Criminal Procedure 
Code, by a Magistrate to whom a complaint has been 


referred by another Magistrate for enquiry and 
report is without jurisdiction. [p. 627, col. 1 al 


On the Police reporting that the charge in. 


the information laid by an informant was false, he 
made a petition to the Sub-Divisional Magistrate 
impugning the Police report and asking for the trial 
of the persons accused by him. That Magistrate 
referred tho petition for enquiry and report to 
another -Magistrate, who after holding a local in- 
vestigation and examining the informant and his wit- 
nesses and the Police Officer, reported thatthe charge 
was false and submitted a proceeding under section 476, 
Criminal Procedure Code, for the informant’s prosc- 
cution under sections 182 and 211, Indian Penal Code. 
The Sub-Mivisional Magistrate tried and convicted him 
under section 21J, Indian Penal Code: 

-Held, that although the proceeding under section 
476, Criminal Procedure Code, was without jurisdiction, 
yet the Sub-Divisional Magistrate derived his 
jurisdiction to try the charge under section 211, 
Indian Penal Code, from the Police report and there- 
fore the trial was with jurisdiction. [p. 627, col. 2 } 


There is no statutory provision that such a petition . 


shall be finally disposed of as a complaint before the 
prosecution under section 211 commences. [p 627, 
col. 2.) 

After a conviction a breach even of a statutory 
provision can be remedied by the application of sec- 


tion 587, Criminal Procedure Code, where no failure - 


of justice has in fast been occasioned. [p. 627, col. 2.] 

Rule against an order of the Sub-Divi- 
sional Magistrate, Kendrapara, dated the 
10th May 1915. . 

Babus Biswanath Bose and Dhirentra Nath 
Dutt, for the Petitioner. 

Mr. Sultan Ahmed, for the Crown, 


JUDGMENT.—The petitioner laid an 
information at a Police Station to the effect 
that his house had been broken into at 
night. The Police investigated and reported 
that the charge was false. They reyuestd 
be prosecuted under 
section 192, Indian Penal Code. The report 
was received by the Sub-Divisional Magis- 
trate. Upon the same date the Sub- 
Divisional Magistrate received a petition 
from the petitiuner impugning the Police 
report and asking that the persons whom 
he accused should be put on their trial. The 
Sub-Divisional Magistrate referred this 
petition to a Sub-Deputy, Magistrate for 
enquiry and report, intimating that, if the 
Sub-Deputy Magistrate agreed with the view 
taken of the case by the Police, he might 
submit a proceeding under section 476, 
Code of Criminal Procedure, to the Sub- 
Divisional Magistrate for prosecution of the 


` petitioner under section 211, Indian Pena] 


£ 


‘ complaint. 
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Code. The Sub-Deputy Magistrate examined 
the petitioner and his witnesses and held a 
local investigation. He also examined the 
Police Officer. He reported that the 
charge was false, and submitted a 
proceeding under section 476 for the prose- 
cution of, the petitioner under section 17% 


and section 211, -Indian Penal Code, 
to the Snub-Divisional Magistrate. The 
Sub-Divisional Magistrate directed that 
the case should be entered as false. The 


Sub-Divisional Magistrate thereupon tried 


the petitioner upon charges under sections 


182 and 211, Indian Penal Code. 
ended in conviction. 

It has been held by this Court. that a 
petition such as that presented by the peti- 
tioner to the Sub-Divisional Magistrate is a 
The latter should, therefore, 
either have made over the complaint to 
the Sub-Deputy Magistrate - (not for enquiry 
and report bnt for disposal), or he shonld 


The trial 


have examined the complainant himself, - 


_recorded reasons for distrasting the truth 


i 


. because 


of the complaint, held the enquiry himself 
and then himself passed a formal order dis- 
missing the. complaint. The important 
points to notice are, first, that such a peti- 
tion should always. be treated as a com- 
plaint, and, secondly, that the: petition should 
not be referred to another Magistrate for 
enquiry and report. Tf sent to another 
Magistrate, it must be sent for disposal. 
The other Magistrate can then, after en- 
quiry and making a proper order dismiss- 
ing the complaint, pass anorder under section 
476. The Code does not permit a Magis- 
trate to refera complaint to another Magis- 
trate for enquiry and report. An order 
under section 476 made by the other Magis- 
trate in sush a case would be without juris- 
diction. We have been somewhat par- 
ticular in setting. out the above details 
the law on the subject is very 
imperfectly understood. In most Sub- 
Divisions the Magisterial staff consists of a 
Sub-Divisional Magistrate and a Sab- 
Deputy Magistrate and it is not unnatural 


that the Sub-Divisional Magistrate, knowing | 


that he will have to try the charges under 
sections 182 and 211 himself, should send the 
case in the first instance to the Suo-Deputy 
Magistrate for enquiry and report. The 
motive is not improper but the procedure 
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does not have the sanction of the Code, and 
it freqnently gives rise to legal difficulties. 

It has been held, however, bya Full Bench 
of this Court in the caseof Queen-Hmpress 
v. Sham Lall (1), that in such a case the 
Sub-Divisional Magistrate derives his juris- 
diction to try the charge under section 211 
not only from the order, if any, under section 
476 but also fromthe Police report. There 
can be no doubt, therefore, that the trial 
was with jurisdiction. f 

The Sub-Divisional Magistrate would 
have exercised a better discretion if he had 
acted in the manner which we have indicat- 
ed above. But it is a matter of discre- 
tion, not of statutory provision. There is 
no statutory provision requiring that such 
a petition shall be finally disposed of as a 
complaint before the prosecution under section 
211 commences. Now after conviction a 
breach even of a statutory provision can 
be remedied by the application of section 537 
of the Code of Criminal Procedure, which 
says that, subject to the provisions of the 
Code. no sentence shall be reversed on revi- 
sion on account of any error, omission or 
irregularity in the proceedings before trial, 
unless a failure of justice has in fact been 
occasioned. The words “in facs’ have 
at the last amendment been added to the 
section to emphasiz2 the reality of this 
requirement. We are quite unible tè siy 
that any failure of justice has in fact been 
occasioned in the present case. : 

The Rule is discharged. 

Rule discharged, 


(1) 14 C. 707. ` 


PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No. 967 or 1915. 
February 11, 1915. 

Present:— Sir Donald Johnstone, KT., 
Chief Judge. 

JAHANGIR AND aNnotazR—Convicrs— 
i APPELLANTS 

VErvrSUS 


EMPEROR -Reseoxpent. 
Penal Code (Act XLV of 1860), s 304 -~ Opium 
found in stomach of deceased—Mention in first 
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e port of deceased taking opium—Proof.of culpable 
h omicide—Acquittal, | 

Whero the accused were convicted under sectioun 
304 part 2, Indian Penal Code, for causing the death 
of the deceased. by violence, and the medical 
evidence showed that the cause of death was either 
‘concussion of brain due to head injuries or possibly 
opium. poisoning, and the body bore no signs of 
“Injuries except four slight superficial lacerations 
but no fracture of any bone, while ons the other 
hand opium: was found in the stomach and the 
first, report did make mention of the fact that 
the deceased hud admitted having taken opium: 

Held, thatthe prosecution had failed to provo 
that the death was caused by any act of the 
accused and that they were, therefore, entitled to 
an acquittal. [p. 629, col. 1.] 


_ Appeal from an order of the District Ma- 
gistrate, Ferozepore District, dated the lth 
September 1914, convicting the appellants. 


Mr. Nand Lal, for the Appellants. 
Mr, Jaz Gopal Sethi (for the Additional 

Government Advocate), for the Respondent. 
`` JOUDGMEN'T.—In this case the District 
Magistrate, Ferozepore, has convicted two 
persons, Jahangir and Mohindar, brothers, 
for causing the death of one Gurmukh Singh, 
a Chukra, and under section 304, part II, of 
the Indian Penal Code, has sentenced them 
to seven years’ transportation each, 

I have examined the record and-have heard 
arguments, and, in my opinion, it is not 
proved that the accused persons Caused the 
death of the deceased Gurmukh atall. The 
Civil Surgeon was examined as to cause of 
death. Hesays: In my opinion, the cause 
of. death was either concussion of brain due 
to head injuries or possibly opium poison- 
ing,’ and I think that his own evidence 
shows that this opinion was not uncalled for. 
There were on the body of the deceased no 
` -signs of injuries, except four slight super- 
ficial lacerations lz to 1 inch in length on top 
of scalp. There was no fracture of any 
bone and on incision there was found “a 
little quantity of bloody fluid between scalp 
and skull bone.” The doctor expressly stated, 

No other injuries could be detected.” In 
these circumstances, the deceased being pre 
sumably an ordinary hardy and healthy 
young man, it is not right to assume that 
these very slight head injuries caused his 
death. On the other hand, opium was found 
in the stomach. No attempt is made by the 
Chemical Examiner to state the amount of 
opium found, and in any case no statement of 
pis on this point would by any means show 
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” statement and tell his story. 
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how much opium had been administered’ or 
had been swallowed, for opium is, | anderstand, 
absorbed with fair rapidity in the 
body and of course, may. be got rid of by ` 
vomiting or otherwise. The conduct of the 
accused too is against the idea that they 
caused such injuries to the deceased as were 
likely to cause death. I cannot understand 
why Jahangir, accused No. 1, if he had in- 
flicted deadly injuries upon Gurmukh, should 
have at once gone offand called Gurmukh’s 
father ata time when Gurmukh, according 
to the prosecution, was well able to make a 
Then the direct 
evidence for the prosecution is to my mind 
most unsatisfactory. The old woman Jiwni 
is the only witness who pretends to have 
been near when blows were struck. She is 
of sixty years of age and the night would 
be dark. It is really impossible safuly to 
convict these two men on her evidence. She 
does not say that she actually saw Gurmukh . 
Singh being beaten. She says she heard 
a quarrel going on about plough and about 
pay and then heard a cry of “hae” from 
the accused’s wara, and finally says she saw 
the two accused lifting the body of the de- 
ceased and throwing it over the wall into 
Budha’s field. Upon the two- witnesses 
Jhanda Singh and Toti, who also.say that 
they saw the accused lift the body of Gur- 
mukh Singh, -I am not inclined to place any 
reliance whatever. But, even if their story 
is true, it is quite in accordance with the de- 


‘fence as put forward, namely, that Gurmukh 


Singh was intoxicated and that he was go-- 
ing to be taken back to his own honse, 
Then we have the attempt of the prosecution 
to prove that the takwa with which the in- 
juries to the head are supposed to have been 
administered was found by Natha Singh, 
lambardar, lying beside the deceased’s body. 
This seems to me to be an unfortunate inven- 
tion by the ‘prosecution, if it is not true: 
and if it is true it seems to me to prove that 
the takwa belonged to Gurmukh Singh him- 
self or anyhow was in his custody and was 
not used by the accused, for why should the 
two accused, having severely injured Qar- 
mukh Singh with that takwa inside their own 
compound, have taken the body and thrown it 
outside their compound and put their own takwa 
beside ham. On the other hand if the takwa was 
not found beside Gurmukh Singh, itis pretty 


4 


the Act, 
` of, the Criminal Tribes Act, JIE of 1911, 
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obvions that the prosecution has concocted 
false evidence. My own opinion is that 
Gurmukh Singh was a very unsatisfactory 
servant to the two accused persons who had 
frequently complained about him te hisfather, 
that most likely Gurmukh Singh was an 
opium eater; that he probably arrived that 
night at his employers’ wara in a condition 
which rendered him unfit to do his work, 


“and that a quarrel arose in consequence. It 


is possible that he may have beer knocked 
about and that the accused may have expel- 
led him from their: compound. But I do 
not believe that they administered a poison- 


-ous dose of opium to him-or that anything 


they did caused his death. In my epinion 
-Nidhan Singh was speaking the truth when 
‘he said in the first report that his son Gur- 
mukh Singh told him that .he had taken, 
opium. He now pretends that he was made 
to say this by Natha Singh, lambardar, but 


I entirely reject the suggestion. 


For these reasons I accept this appeal and 
acquit the appellants. 
Appeal accepted, 


MADRAS HIGH COURT. 
. URIMINAL Appear No, 21 or 1916, 
March 15, 1916. 
Present:—Justice Sir William Ayling, Kr., 
and Mr. Justice Napier. 
In re SELLAMANI—Paisoxner— 


, APPELLANT. 
Criminal- Tribes Act (III of 19114, s. 23 (1)— 
“Second conviction,’ meaning of = Accused, whether 


liable to enhanced punishment on first conviction after 


in section 23 (1) 
signify a 
first conviction for a scheduled offence after the 
coming into force of the Act following upon one 
or many convictions of scheduled offences prior to 
the Act and a third -conviction in clause (b) 
signifies a, second conviction so following. [p. 629, 


The words “second conviction” 


i col. 2.4 


Where, therefore, an accused was first convicted 
in 1907, and was subsequently convicted of the 
same offence atter the Criminal Tribes Act came 
into force: 

Held, that this was a “second conviction” within- 
the meaning of section 23 (1) of tho Criminal 
Tribes Act “and the accused was liable to the 
severer punishment under clause (a). [p. 630, col. 


~ 
* 


CASES. 


` provision. 


Appeal against the order of the Conrt 
of Session of the South Arcot Division, 
in Case No, 52 of the Calendar for 1915. 

The Public Prosecutor, for the Govern- 
ment, 


JUDGMENT.—The conviction is by a 
Jury and there is no misdirection. 

As regards sentence, we observe that the 
case appears to fall under clause (a) and 
not under clause (b) of section 23 (1) of 
the Criminal Tribes Act, 1911. Acensed’s 
last conviction was in 1907: so- that his 
present -conviction is his first after the 
enactment of Act III of 1911 and the 
notification of the tribe as a Criminal tribe. 
Section 23 (1) is not altogether easy of 
interpretation: but we think that the phrase 
“second conviction” has reference to the 
words in the sentence “is hereafter convict- 
ed” and not tothe earlier words “having 
been convicted”, as the Sessions Judge has 
read them. The section will thus read, 
“whoever... vs eee. Daving been convicted...... 
a... 18 hereafter convicted....,.......shall on 
a second conviction be punished with 
imprisonment fora term of not loss than 
seven years”; and we must take the words 
“second conviction” to signify a first convic- 
tion for a scheduled offence after the 
coming into force of the Act following upon 
either one or many convictions of sche- 
duled offences prior to the Act: and a third 
conviction in clause (b) to signify a second 
conviction so following. 

The construction put on the words by the 
Sessions Judge would entail a sentences of 
transportation for life on a member who 
had, prior to the notification, been twice 
convicted, for the first offence committed 
by him after the Act. We cannot think 
that the Legislature intended such a drastic 
We notice | 2 third alternative 
reading, namely, that. “on a second convic- 
tion” means second after the notification, but 

we think that this cannot be accepted. The 
Legislature could not have intended to omit 
reference to the casé of a first conviction 
after the notification. [fit had wished that 
no special punishment should be attached 
to such aconviction if would have used 
‘some such words as ‘shall, on such convic- 
tion, be punished with the punishment 
provided by the Penal Code bat on the next 
conviction,” ete, 
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Tt isalso extremely improbable that the 
Legislature would have intended to omit 
such fresh convictions from the mischief of 
the Act. q 

On the view we have taken, the . Sessions 
Judge was not beund as regards sentence 
by the limitations imposed by ‘clause (b) 
_and sbould have dealt with it under 
clause (a), and on the merits of the case we 
think the ends of justice will be met by a 
sentence of 10 years’ rigorous imprisonment 
to which the sentence is hereby commuted, 
the conviction being affirmed. 

appeal accepted; Sentence reduced. 


' PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No, 864 or 1915. 
February 12, 1916. 
Present:— Mr. Justice Shadi Lal. 
ABDUL RAHMAN—Cosvicr APPELLANT 
LETSUS 
EMPEROR— Resronpent, 

Penal Code (Act XLV of of 1860), s. 376—Sharge of 
rape Delay in first information report—-Doubt as 
to guilt of accused Benefit of doubt. 

Where in a charge of rape it appeared that there 
was no direct reliable evidence as to the com- 
mission of the offence and no semen or blood was 
found on the person of the prosecatrix and further 
that there had been great delay in making the 
first information report which had not been satis- 
factorily explained and that the family of the 
necused and the prosecutrix were at enmity with 
each other: 

Held, that all these circumstances combined to 
raise .a doubt in favour of the accused and that 
he was entitled to the benefit of the doubt. [p. 631, 
col, 2) 

Appeal from the order of the District 
Magistrate, Hoshiarpur, empowered under 
section 30 of the Code of the Criminal Pro- 
cedure, convicting the appellant. 

Dr. Muhammad Iqbal, forthe Appellant. 

Mr. Jai Gopal Sethi (for the Additional 
Government Advocate), for the Respondent. 

JUDGMENT.—The appellant Abdul 
Rahman, a lad of 15 years, has been found 
guilty of having, on the afternoon of the 12th 
May 1915, committed rape upon the person 
of Musanvmat Muhammad Bibi, a girl about 
11 years old, and has been sentenced under 
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section 276, Indian Penal Code, -to ‘five 
years’ rigorous imprisonment. The case for 
the prosecution rests mainly upon the evidence 
of-the girl and three other witnesses, namely, 
her mother Musammat Fazal Bibi, Rahman 
and Alamgir, who state that they saw the 
accused in the act of committing sexual 
intercourse with the girl. 

I have carefully examined the statements. 
of these witnesses and also the conflicting 
evidence. given by two medical witnesses, 
and find that there are some features of the 
case which throw considerable doubt upon 
the veracity of the story for the prosecution. 
In the first place, it is to be observed that 
not one of the alleged eye-wifnesses can be 
regarded as a disinterested person. The 
girl’s father Muhammad Ali admits that 
he had litigation with the accused’s 
family about the boundaries of some 
fields which resulted in a decree 
in his favour, that there were criminal cases 
between his family and the accused’s 
family, and that there were cross-complaints 
between-Rahmat Khan, the husband of the 
prosecutrix, and the accused’s father. The 
witness KRahman’s father was defendant in 
a pre-emption suit. instituted against him 
by the aceused’s father, who obtained a 
decree on the 27th of April 1915, only a 
fortnight before the: alleged occurrence. 
As regards Alamgir, the , learned District 
Magistrate observes that nothing has been 
shown tending to “discredit Alamgir’s evi- 
dence,” but this remark is not quite cor. 
rect.- The evidence of the witness’s son, 
shows beyond a shadow 
of doubt that the accased’s father gave 
evidence against Mir Muhammad in a civil 
suit brought against him by one Barkat 
Ali. Ib is true ‘that this Hhtigation took 
place about 10 years ago, but the matter 
cannot be ignored. A perusal of the state- 
ment made by the mother Musammat 
Fazal Bibi, when recalled for further ex- 


-~ amination, and a comparison thereof with 


her earlier statement, convince me that 
she is a very untrustworthy witness and 
that no reliance can be placed upon her 
words. P 


We have; then, the fact that, though the 
offence was committed on the J2th May, no 
report was made at the Police Station until 
6 p.m. on the succeeding day. It appears ' 


wa 
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that Muhammad Ali was absent from the 
village on the 12th of May, but the mcther 
and-other persons could have easily reported 
the occurrence. Muhammad Ali himself re- 
turned on the morning .of the 13th, and 
in view of the fact that he is a Police 
constable. arid is presumably acquainted 
with the procedure observed in the-investi- 
gation of criminal cases, the delay after 
his arrival in the village arouses suspicion. 
His explanation that he felt disgraced and 
was not inclined to report the matter does 
not appear to me convincing, when we re- 
member that some of his and his wife’s 
female relations appear to be women of 
loose morals, and that, at any rate, two of 
them, namely, Musammat Maryam and 
Musammat Barkate, are admittedly pro- 
stitutes. It is to be.observed that no blood 
was discovered upon the girl’s trousers, and 
that the Chemical Examiner did not detect 
any .mark of semen thereon.. The mother 
of the girl attempts to get over it by 
stating’ that she washed the suthan on the 
morning of the 13th May, but the girl 
contradicts her on this point. As regards 
the injuries on the person of Mausammat Mu- 
hammad Bibi, it must be remembered that 
she was married abont two years ago to 


one Rahmat Khan, who is a young man’ 
in the_ 


of 21 years and resides with her 
same house. It cannot, therefore, be said 
that he could not have any access to her, 
‘and that the injuries on her private parts 
necessarily point to a forcible intercourse 
by an outsider. Unfortunately there isa 
_ diversity of. medical opinion as to the cause 
of these injuries. Doctor Maya Das consi- 
ders that she was ravished, but his successor 
Doctor. Abdul Aziz, basing his opinion upon 
the notes of the .examination conducted by 


Doctor Maya Das, thinks that if penetration . 


‘was forcible enough to cause laceration of 
labia majora (which exists in the present 
case), there should have been laceration on 
the labia minora as well (which laceration 
is not. to be found). Itis true that Doctor 
Abaul Aziz had not the advantage of 
examining the girl, but the -point of differ- 
ence is one on which an examination would 
have been of no material assistance. It is, 
however, unnecessary for me to decide 
whether the opinion of the one or the other 
should be accepted, because in view of the 
other circumstances 


~ 


INDIAN CASES. 


Magistrate, | I 


‘mentioned above, L - 
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consider that the guilt of the appellant has 
not been established. 

To sum up, the direct evidence azto the 
commission of the crime is untrastworthy, 
and the- absence of semen and blood, the 
existence of which is always a material 
piece of evidence in cases of this kind, has 
not been satisfactorily explained, nor is. the 
delay in making the first information 
report. - There is undoubtedly enmity 
between the _ accused’s family and the 


prosecutrix’s family, and the antecedents of 
- the latter family do not 


-warrant the 
presumption that any delicaey of feelings 
would prevent the father or the mother 
from making a false report or from exagger- 
ating the affair. It may be that the boy 
took liberties with the girl and his action 
has been greatly magnified. Be that as 
if may, I am unable to find affirmatively 
that he raped the girl. There is a reason- 
able doubt as to his guilt, and heis entitled 
to the benefit thereof, 

Accordingly 1 accept the appeal, and 
setting aside the order of the District 
acquit the appellant and 
direct that he be.released forthwith. 

Appeal accepted; Accused released. 


PUNJAB CHIEF COURT. 
Criminal Revision Petition No..1605 ox 1915. 
February 12, 1916. 
Present:—Mr. Justice Rattigan. 
HARNAM SINGH —Cosvicr— 
PETITIONER 
VErSUS 


EMPEROR—Rasponpenr. : 

Punjab Excise Act (I of 1914), es. 61, 75 (L)—- 
Magistrate, whether can act without any ‘complaint by 
Excise Officer - Jurisdiction. 

A Magistrate has no jurisdiction to take action 
under section 61 of the Punjab Excise Act read with 
section 75 (1), where there is on the record no com- 
plaint or report by an Excise Officer. [p. 632, col. 1.] 

Petition, under section 439, Criminal Pro- 
cedure Code, for revision of the order of 
the Sessions Judge, Rawalpindi, dated the 
4th October 1915, affirming that of the 
Magistrate, first class, Rawalpindi, dated the 
23rd August 1915, convicting the petitioner, 

Mr. Nand Lal, for the Petitioner. 
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In the matter of A PLEADER. 


JUDGMENT.—As pointed out in my 
order of the 23rd October last, J am unable 
to find on the record any complaint or 
report of an Excise Officer which would 
have given jurisdiction to the Magistrate to 
take action under section 61 of the Punjab 
Excise Act of 1914, read with section 75 
(1). In the circumstances I must hold that 
the Magistrate had no jurisdiction to take 
cognizance of the case, and accepting 
the petition for revision I must acquit 
the accused. His bail bond is hereby dis- 
charged. 

Revision allowed. 


ER 


ALLAHABAD HIGH COURT. 
FULL BE Na H. 
Civin MISCELLANEOUS APPLICATION No. 554 
or 1915. 
January 4, 1916. 
Present:— Sir Henry Richards, KT., Chief 
Justice, Mr. Justice Tudball and 
Mr. Justice Rafique. 
In the matter of A PLEADER—Appricanr. 


Pleader, criminal proceeding against—Renewal of 
certificate—Legal Practitioners Act (XVII of 1879), s. 
14, 

Where a District Judge, exercising his powers under 
section 476 of the Criminal Procedure Code, directs 
the prosecution of a Pleader under section 209 of the 
Penal Code, he should not refuse the renewal of the 
certificate to practise pending the decision of the 
criminal prosecution. [p. 632, col. 2.] 


Application under the Legal Practitioners 
Act by a Pleader of Meerut. 

The Hon’ble Dr. Tey Bahadur Sapru, for 
the Applicant. 

Mr. L. M. Banerjee (for Mr. R. Malcomson), 
for the Crown. 

JUDGMENT.—This is an application by a 
Pleader whose certificate the learned District 
Judge of Meerut refused to renew in Decem- 
ber last. It appears that the gentleman in 
question instituted two suits for pre-emption 
based on Muhammadan Law. The Court of 
first instance decided in his favour and granted 
him a decree. On appeal before the learn- 
ed District Judge the decision of the Munsif 
was reversed after the plaintiff (who is the 
present applicant) had been recalled as a 
witness and examined. The right of the 
plaintiff to pre-empt the property, provided 
he observed the requirements of the Muham- 
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madan Law, does not seem to have been 
disputed. The learned District Judge having 
dismissed the suit took action under section 


476 of the Code of Criminal Procedure, with , 


the result .that proceedings have been in- 
stituted against the applicant under section 
209 of the Indian Penal Code, a section 
which makes it a criminal offence for a 
person to make in a Court of Justice a claim 


which he knows td be false with intent 
to injure or annoy another person, All 
this happened in February 1915. Two 


appeals against the decision of the learned 
District Judge in the pre-emption suits are 
now pending in this High Court. Appa- 
rently the prosecution under section 209 has 
been suspended pending the decision of these 
appeals. Upon the usual application being 
made by the Pleader for the renewal of his 
certificate the learned District Judge passed 
an order in these words “renewal refused.” 
The present application is made to us in 
consequence. ‘ 


On the 28rd of December 1915 the 
learned District Judge reported to this Court 
that he had refused to renew the certificate, 
thinking that the Pleader was not a proper 
person to whom a renewal should be grant- 
ed. It seems to us that the action of the 
learned District Judge has been: somewhat 
inconsistent. All the information as to the 
character of the Pleader which the learned 
District Judge had before him in December, 
when he refused to renew his certificate, 
was before him in February 1915. Two 
courses were then open to him; either he 
might (as he did) direct a prosecution, 
or he might have proceeded under section 
14 of the Legal Practitioners Act. Having 
directed a prosecution it .seems to us 
clear that he ought to have waited until 
the determination of the criminal prosecu- 
tion before he took any other step which 
would have the effect of suspending or 
dismissing the Pleader from practice. By 
his order refusing to renew the certificate 
the learned District Judge has in effect 
found the Pleader guilty before he has been 
tried. Notwithstanding the alleged mis- 
conduct by the Pleader he had been prac- 
tising from February 1915 to the end of 
the year. We think that the Pleader 
should not be suspended under the circum- 
stances of the present case until the result 
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of the -criminal prosecution is made known. 


We accordingly direct the learned District 


\ 


‘Judge to the certificate of- the 
Pleader’ in question: After the criminal 
trial, if necessary, and in the event of a 
conviction, the matter can be reported to the 


High Court for orders. 


renew 


Petition accepted, 


- BOMBAY. HIGH COURT. 
CRIMINAL Reviston’ APPLICATION No, 358 
or 1914, : 
`. April 1, 1914, 
Present:—Mr. Justice Heaton and 
Mr. Justiee Shah. 
Inve N. F. MARKUR— APPLICANT. 


Evidence-—Criminal. breach of trust with reference to 
certain itens—Civil liability determined by Civil Court 
—Judgment of Civil Court, whether relevant—Com- 
plaint, whether to be proceeded with during pendency of 
appeal in civil case. 

Where the accused is charged with criminal breach 
of trust with reference tocertain items and the 
question of civil liability with respect to those items 


- has been determined by a competent Court, the 


judgment of that Court would be the bést ev idence of 


the civil rights of the partios, and hence a relevant - 


fact and admissible in evidence. [p. 683, col. 2.] 

The complaint under the circumstances ought not 
to be proceeded with during the pendency ‘of the 
civil proceedings by way of appeal. [p. 633, col. 2.) — 

Application for revision against an order 
passed by the first class Magistrate at 
Igatpuri. 

~- Mr. Inverarity (with him Mr, R R. Des sat), 
for, the Applicant. 


Mr. S. S. Patkar (Government Pleader), for 


‘the Crown. 


. Mr.-K. N. Koyajee, for the Complainants. 
JUDGMENT. 
SHAH, J.— The learned Magistrate has based 
his order on the ground that the judgment 
of the Civil Court is irrelevant. It also 


„appears from his order that he was under the 


impression that the decision of the Civil Court’ 
was in favour of the accused only partially, 
that is, with respect to certain items only. 
But it is admitted before us thatall the items 
in dispute between the parties have been dealt 
with by the Civil Court and that the conten- 
tions of the accused with reference to all 


INDIAN CASES, 


. judgment of the Civil Court is admissible 
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of them have been found to be correct. Under 
the circumstances it appears to me that the 
in 
evidence. The accused is charged with 
criminal breach of trust with reference to 
certain items. Ib would be certainly relevant 
and important to know what the rights of the 
parties (that is, the complainant and the ac- 
cused) are with respect to those items. Where 
the civil liability isdetermined by a competent 
Court, the judgment of that Court would be 
the best evidence of the civil rights of the 
parties, and, in my opinion, it is relevant 
and ought to have been admitted in evidence. 
In this case the existence of the judgment 
in question is clearly a relevant fact. 


It is next urged that the accused should 
be discharged on the strength of this judg- 
ment. It is not a matter, however, which 
we can properly deal with on this applica- 
tion. It willbe for the Magistrate to 
consider the effect of the judgment on 
the case, and to deal with the aceused’s 
application to discharge him. We 


are 
informed, however, that -the complainant 
has preferred an appeal to this Court 
“against the decree of the first class 
Subordinate Judge of Nasik, and it is 
suggested on behalf of the prosecution 


that ‘the further proceedings on the pending 
complaint be stayed during the pendency of 
the civil appeal. The learned Counsel for 
the accused accepts this suggestion. Under 
the circumstances it is quite clear that the 
complaint ought not to be proceeded with 
during the pendency of the civil proceedings 
by way of appeal. I, therefore, set aside 
the order of the lower Court, and direct 
that the proceedings be stayed during the 
pendency of the appeal filed by the 
complainant. 


Heaton, J.—I concur in the order proposed, 
I would just like to add a word or two 
on the very important matter of ihe 
admissibility of the judgment of the Civil 
Court. I hold undoubtedly that it was 
admissible, and for this reason. If we 
are to administer justice as a civilized 
country, if we are to avoid those conflicts 
between Civil and Criminal Courts which 
ordinarily must.be franght with eyil and 
can produce no good, if,in short, we are 


to make the actual administration of justice 


in this country bear a proper relation to 
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that which we profess it to be, then we 
cannot have Criminal Courts trying over 
again matters which have been thoroughly 
dealt with and finally decided by a Civil 
Court of competent jurisdiction, It may 
be that to this principle there would be 
rare exceptions founded on, possibly, the 
discovery of new, cogent and important 
evidence. But ordinarily that principle 
must prevail, and if that principle 
must prevail, then it is a matter of the 
first importance, of the very highest re- 
levancy to show toa Criminal Court that 
the matter which the Criminal Court is 
asked to adjudicate on has already been 
fully dealt with by a Civil Court. That 
is all it was proposed to do in this case 
by the production of the judgment of 
the Civil Court, and, I think, it was 
undoubtedly relevant and of the very 
highest importance. It was so, however, 
not for the purpose of proving or disproving 
facts in dispute in the case but for the 
purpose of enabling the Magistrate to decide 
whether he should or should not exercise the 
discretion given him by clause (2) of section 
953 cf the Criminal Procedure Code, 
Order set aside, 


LOWER BURMA CHIEF COURT, 
CRIMINAL APPEAL No, 524 or 191z. 
August 12, 1913, 

Present:—Sir Henry Hartnoll, Kr., Officiating 
Chief Judge, and Mr. Justice Twomey. 
KYA NYUN— APPELLANT 

versus ; 
EMPEROR— RESPONDENT. 

Penal Code {Act XLV of 1860), ss. 302, 804, 326~ 
Trial by Jury Charge to Jury— Defective charge— Con- 
siderations in deciding question of intention. 

Ina trial under sections 302, 304 and 826 of the 
Indian Penal Code the charge to the Jury is 
defective inlaw where it does not sufficiently ask 
the Jury to consider the intention of the accnsed. 
[p. 63', col. 1.] 

The considerations that should guide the Jury in 
arriving at it are the accused’s frame of mind, ihe 
nature of the weapon used and also the number 
and nature ofthe wounds, For the ascertsinment of 
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intention the eye-witnesscs should be examined at 
length as to how the accused at the time of int 
flicting the injury exactly acted. [p. 636, cols. 1 & 2.] 


Mr. May Oung, for the Appellant. 
Mr. Maung Kin (Assistant Government 
Advocate), for the Crown. 


JUDGMENT. 

HARTNOLL, Orre. O. J.—The appellant was 
charged under two heads : 

(1) with the murder of Ma Shan Ma 
under section 802, Indian Penal Code, 
and 

(2) with voluntarily causing grievous hurt 
to Ma Yin Kywe under section 326, Indian 
Penal Code. 

He has been convicted of the murder of 
Ma Shan, Ma and sentenced to death and 
with voluntarily causing hurt to Ma Yin 
Kywe, no sentence being passed for this 
crime in view of the sentence of death. 

He was tried by the learned Sessions 
Judge and a Jury, and on appeal it ig 
urged thatthe Jury was not folly directed 
in law and also that no sufficient answer was 
recorded to a question asked them. The 
heads of charge show that sections 299, 
300, clauses 1, 2, 3, 4, of that section, 
and 304, Indian Penal Code, were read, 
and it was explained to the Jury that the 
clauses of section 300 which should be 
applied to the case were 1 and 3 and 
also section 304. The illustrations (a) and 

c) to section 300 were read to the Jury, 
Sections 39, 322, 324 and 326 were also 
read to the Jury. These were apparently 
read In connection with the charge under 
section 326. Other sections were algo read, 
but these seem to have been read with 
reference to two men jointly tried with 
appellant for abetment. These men have 
been acquitted. : 

The case alleged against Maung Kya Nyun 
is that he had a quarrel with one brothel- 


‘keeper named Po Shein in the afternoon 


of the lst January 1913, and in the evening 
about 6P. m. he went to the brothel to 
cause him injury with a knife. Po Shein 
was rot at home, but the women Ma Shan 
Ma, Ma Yin Kywe, Ma Thein and Ma N gwe 
Thin were in bis room. Not finding Po Shein 
he stabbed Ma Shan Ma and Ma Yin Kywe. 
Ma Shan Ma died almost at once. She had 
a wound penetrating her chest to a depth of 
3% inches and two serious stabs on 
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“her right arm. Ma Yin Kywe had one 
wound 1$ inches deep nearly penetrating the 
chest cavity and four wounds on her left 
thigh, two of them being . serious. Inthe 
charge the Sessicns Judge drew attention 
to the injuries inflicted. ‘In concluding his 
charge he said: “If yon consider that the 
man who stabbed deceased with the inten- 


tion defined in clause l or 3 of section 3C0, 


Indian Penal Code, then the offence commit- 
ted is murder. If on the contrary you con- 
sider that the man stabbed deceased with the 
knowledge that he was likely to cause death 


but without any intention to cause 
death or to cause such bodily injury 
as was likely to cause death, then the 


- offence committed would be culpable homicide 
not amounting to -murder as defined in the 
second portion of section 304, Indian Penal 
Code.” 
said: “We find the Ist accused guilty of 
having stabbed Ma Shan Ma with intent to 
cause serious injury but whether with intent 
to cause death we cannot say. We do not 
know what offence he should beheld to 
have committed.” A question was then pat 
to them under section 303, Criminal Proce- 
dure Code, namely: “Do you consider that 
the Ist accused -stabbed deceased with the 
intention of causing bodily injury and the 
bodily injury intended to be inflicted was 


sufficient in the ordinary course of nature. 


to cause death? Illustration (c), 4 intention- 
ally gives Za sword or club wound ‘suffi- 
cient to cause the death of a man in 
the ordinary course of nature. Z dies in 
consequence, Here Ais guilty of murder 
although he may ‘not have intended to cause 
„Z's death. I want you to consider whether 
Kya Nyun’s conduct in stabbing Ma Shan Ma 
amounted to this.” 
The answer is recorded: ‘The Jury return 
a unanimous verdict that lst accused is 
guilty of murderin causing the death of 
Ma Shan Ma.” 


It is contended that the Jury were not 
asked to consider the alternative finding 
that appellant stabbed Ma Shan Ma with 
the intention of causing such bodily injury 
as was likely to cause her death. This 
contention appears to be correct. If the Jury 
had come to such a finding, it would have 
amounted to one of culpable homicide not 
amounting to murder punishable under the 
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“ death, 


The Jury in returning their verdict. 
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first part of secticn 304, Indian Penal Code. 
The learned Judge seems to have. considered 
that the case might be one in which the 
Jury were at liberty to return a verdict o 

culpable homicide not amounting to murder, 
for hesaid: “If you consider that the man 
stabbed deceased with the knowledge that 
he was likely to cause death, but without 
any intention to cause death or to cause 
such bodily injury as was likely to cause 
then the offence committed would 
be ruloable homicide not amounting to murder 
as defined in the second portion of 
section 304, Indian Penal Code.” This 
was a misdirection, as this case is not one 
to which the second part of section 304, 
Indian Penal Code, is applicable. I would 
especially invite the attention of the learned 
Sessions Judge to the passage in Shwe 
Hin v. Emperor (1) -dealing with the 
cases stated in sections 299 and 300, 
Indian Penal Code, in which “knowledge” 

is made the determining constituent of the 
offence. This case ‘is one in which an 
intentional act to cause bodily injury to 
another is alleged. 


I have read the proceedings of the trial 
and have come to the following conclusion. 
The Jury were not charged in law as they 
should have been. They should, in my opinion, 
have been directed as follows: The first two 
alternatives of section 299 and the first and 
third clauses of section 800 should have 
been read to them. Hurt, grievous hart 
and the offence of Voluntarily causing grievous 
kurt with a dangerous weapon should have 
been explained to them. The meaning of 
“intention” should then have been explained 
and they should have been told that a man 
is assumed to intend the natural or necessary 
consequences of his own act, a simple illustra- 
tion being given. It does not appear that the 
meaning,of “intention” was ever explained. 

They should then have been asked, in the 
event of their finding that appellant stabbed 
Ma Shan Ma and caused her death, to also 
find his intention— 

(1) Did he stab with the intention of 
causing death? If so, their verdict would 
be murder under section 302, Indian Penal 
Code. 

(2) Did he stab with the intention of 
causing bodily injury sufficient in the 


(1) 3 L. B. R, 122 at p. 123: 3 Cr. L. 4. 355, 
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- ordinary course of nature to cause death? 


— 
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If so, their verdict would be murder. 

(3) Did he stab with the intention of 
causing only such bodily injury as was likely 
to cause death ? If so, their verdict would 


section 304, Indian Penal Code, or 
l (4) Is he guilty of voluntarily causing 
grievous hurt by means of a dangerous 
weapon? If so; their verdict would find 
so under section 326, Indian Penal Code. 


Where I think the charge is defective 
in law is that it does not sufficiently ask 
the Jury to consider appellant’s intention. 
Did he deliberately aim a blow at Ma 
Shan Ma’s chest or at any vital part of 
her trunk? If so, ‘he aimed at a vital part 
with a deadly weapon and they would be 
justified in finding that he intended to 
cause death or bodily. injury sufficient in 
the ordinary course of nature to cause 
death. Or did he stab Ma Shan Ma 
without deliberately aiming at vital parts? 
If so, what was his intention and what 
considerations should guide the Jury in 
arriving at it? There is his frame of 
mind as shown by his not only stabbing 
Ma Shan Ma but also Ma Yin Kywe, if 
they believe he did do so. There is the 
nature of the -weapon used, also the 
number and nature of the wounds. Besides 
the chest wound Ma Shan Ma had two 
wounds 2 inches deep on her arm, which 
would be on a level with her trunk if 
her arms were bent up to protect herself 
-when stabbed.’ Ma Yin Kywe was stabbed 


‘on the breast and two of the wounds on 


her thigh were linch and 132 inches deep 
respectively. The stab in her breast was 
13 inches deep and.if it had gone a little 
" deeper. might have been fatal. What was 
the frame of mind of the mån who 


` inflicted such injuries and in such numbers, 


and what must be presumed to be his 
intention? Was it to cause death or bodily 
injury sufficient in the ordinary course of 
nature to cause death? If so, the Jury 
would be justified in returning a’ verdict 
of murder. Or if so grave an intention 
was not to their minds to be inferred, 
was not there at least an intention to 
canse such bodily injury as was likely to 
‘cause death? If so, they would be justified 
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. murder punishable under the first part of 
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in returning a verdict of culpable homicide 
not amounting to murder. If they do 
not find that he even had this intention, 
was his offence one of voluntarily causing 
grievous hurt by means of a knife? When 
he stabbad, did he intend or know himself 
to be likely to cause grievous hurt? If 
the Jury found so, they would be justified 
in finding him guilty under section 326, 
Indian Penal Code. 

I also think that the eye-witnesses should 
have been examined more at length so as 
to ascertain what his intention was. They 
should have been asked how he stabbed? 
Did he deliberately aim at Ma Shan Ma's 
and Ma Yin Kywe's chests? How did 
he exactly act? 

In view of the fact that I think the 
enquiry should have been fuller in this 
respect and the magnitude of the issue . 
involved, whether we have the power or 
not to go into the case on its meri I 
do not think we should. 

I would reverse the finding and Etre 
under section 802, Indian Penal Code, and 
order that Maung Kya Nyun be retried 
by the learned Sessions Judge on a charge 
of murdering Ma Shan Ma punishable 
under section 302, Indian Penal Code. 


Twomey, J.—I concur. | 
Re-trial ordered. 


PUNJAB CHIEF COURT. 
CRIMINAL Apparat No. 1137 or 1915: 
5 March 13, 1916. 
Present:—Sie Donald.Johnstone, Kr., 
Chief Judge, and Mr. Justice Scott-Smith. 
NIKKA AND oTHERS-—APPELLANTS 
VETSUS 


EMPRROR-—Respon pent. 

Evidence Act (I of 1872), ss. 30, 114, illus (b), 133-— 
Accomplice, evidence of—Cor robor ation—Identi fication 
by strangers, value of. 

The evidence of an accomplice is unworthy of 
credit unless it is corroborated in material particulars. ` 
Where there are more than one accused persons there 
must bo corroboration against each of the accused 
showing his connection with the offence alleged 
against Shim. [p. 687, col. 1.] 

“The identification of the particular accused by 
witnesses to whom they were strangers is not 
valueless. [p. 687, col. 1.] 


‘Vol. XXXII] ~ 
EMPEROR Vi SUKHDEO. 


Appeal from the orderof the Sessions 


Judes, Ludhiana, . dated the 26th October 
YLo 

Mr. Nand Lal, for the Appellants. - 

Mr. H. B. Broadway, (Additional Govern- 
ment Advocate) for the Respondent. 

JUDGMENT,.—Nikka, Bhana, Fatta, 
Telu and Kishen Narain have been con- 
victed by the Sessions Judge of Ludhiana 
cf the. offence of dacoity under section 395, 
Indian Penal Code, and have been sentenced 
to transportation for ten years each. The 
first four have filed a joint appeal to this 
. Court through Mr. Nand Lal, Advocate; and 
Kishen Narain has separately appealed 
through Mr. Asquith, Pleader; and the ap- 
peals have been heard together and are dis- 
posed of by this one judgment. One Sun- 
dar Shah was also tried. along with the 
appellants and convicted but has apparently 
not appealed. < 


The main evidence in the case is that of 
Sate Parkash (P. W. No. 1z) who has been 
examined as an approver. 

‘been recorded at length and contains a full 
account: of the dacoity, and of the move- 
ments of the members of. the gang- -before 
and after it. We sball follow in this case 
the principle laid down in many rulings of 
this Court that the evidence of an accom- 


- " plice is’ unworthy of credit unless it is cor- 


roborated in material particulars. We-also 
- admit that- there must be corroboration 
against each of the accused persons showing 
his connection with the offence alleged 
-against him. In the first place, we note 
that we have read the statement of Sate 
Parkash very carefully and we see nothing 
- prima facie improbable in the story told by 
him. In addition to the evidence relied upon 
by the Sessions Judge, there was evidence 
“of ‘identification of certain of the appel- 
lants given by some of the witnesses. The 
learned Sessions Judge has brushed aside 
this evidence of identification ina rather 
summary manner, :saying that the ideutifi- 
cation ‘of the particular accused by persons 
to whom they were strangers is valueless. 
The Sessions Judge has given no detailed 
reasons for this view, aud we do not think 
the evidence can be brushed aside in this 
way. We have heard many appeals in da- 
coity cases and our experience is that such 
eyidonecoe is usually given in them and is 


His evidence has ' 
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frequently believed. We pass on to consider 
the evidence against each of the aceused. 

[After discussing the evidence their Lord- 
ships concluded as follows:— | 

We, therefore, accept the appeals of Bhana 
and Kishen Narain and setting aside their 
convictions and sentences acquit them. 

Fatta and Nikka are previous convicts and 
we, therefore, see no reason to interfere with 
their sentences. Telu, however, has not been 
previously convicted. The dacoity was not 
of a serious character. If any of the dacoits 
were armed with dangerous weapons they 
did not use them and only trivial injuries 
were inilicted by them. We, therefore, 
think that the sentence of ten years’ trans- 
portation. is too severe in the case of Telu. 
We accept his appeal and reduce the sen- 
tence in hiscase to one of five years’ rigorous 
imprisonment including three months’ solitary 
confinement. The appeals of Fatta and Nikka 
are dismissed. 


Appeals of same accused accepted, 


ALLAHABAD HIGH COURT. 
Criminal Rersrence No. 999 or 1915. 
January 28, 1916. 
Present:—Mr. Justice Piggott. 
EMPEROR— APPLICANT 
CETSUS 
SUKHDIO—OPPOSITE Parry. 

Criminal Procedure Code (Act V of 1898), ss, 112, 
439 (5)—Order requiring security for good behaviour 
not appealed against—Application against order 
rejecting sureties—Procedure contrary to law— Reference 
by Sessions Judge- High Court, jurisdiction of, 

A person being ordered, under section 112 of tho 
Criminal Procedure Code, to furnish security to 
be of good behaviour offered sureties who wore 
rejected. Ho applied to the Sessions Judge asking 
him to invoke tle interference of the High Court 
with a view to setting aside the order “rejecting 
the ‘sureties. On examining the record, the 
Sessions Judge found that the proceedings Nan 
the Magistrate had been altogether’ irregular and 
that the upplicant had beon “pound ov er without 
any enquiry or evidence required hy law. He referred 
the matter to the High Court with a recommendation 
that the proceedings should be quashed: 


Held, that although’ the accused, not having 
appealed against the order iequiring him to 
furnish - security, could not ask the High Court to 
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take up in revision the -question of the propriety of 
the order, yet the High Court had, on reference by 
the Sessions Judge, jurisdiction to deal with the entire 
question and to set aside the proceedings of the 
Magistrate as being in contravontion of the provisions 
of the law. 


Criminal reference made by the District _ 


Judge of Meernt. 

Mr. R. Maleomson (Assistant Government 
Advocate), for the Crown: 

Mr. E. A. Howard, for the Opposite Party. 

JUDGMENT,.—In this case one Sukhdeo 
‘was ordered by. aduly qualified Magistrate, 
under section 112 of the Code of Criminal 
Procedure, tofurnish security to be of good 
behaviour. This was an appealable order; 
but Sukhdeo acquiesced 
appeal in the Court of the District Magis- 
trate. He offered a security bond, duly 
executed by two persons who were willing 
to stand surety for him; but these sureties 
the Magistrate refused to accept. Sukhdeo 
then went to the Sessions Judge, asking 
him to examine the record and, if necessary, 
to invoke the interference of the Court, with 
a view to setting aside the order rejecting 
the sureties. The learned Sessions Judge, 
on examining‘ the record, found that the 
proceedings before the Magistrate had been 
altogether irregular and that Sukhdeo had 
been bound over withontany such enquiry 
or record of evidence as is required by law. 
He has referred the matter to this Court, 
with a recommendation that the Magistrate’s 
proceedings should be quashed. Under 
section 439, clause(5), of the Code of Criminal 
. Procedure, Sukhdeo. would have been debar- 
red from asking this Court to’ take up in 
revision the question of the propriety of 
the order requiring him to furnish security, 
because he could have appealed against that 
order butdid not do so. The matter comes 
before me, not at the instance of Sukhdeo, 
but on a reference from the learned Sessions 
Judge, based upon an examination of the 
record which the learned Sessions Judge 
made in the. course of dealing with an 
application which Sukhdeo was entitled to 
make. Ithink, therefore, that the learned 
Sessions Judge was rightin referring the 
matter to this Court and that I have jurisdic- 
tion todeal with the entire question. The 
procedure by the Magistrate in the present 
case was in contravention of-the provisions 
‘of the law, and it isone which, if generally 
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adopted, might Jead~to serious abuses. I 
set aside the order requiring Sukhdeo to 
furnish security. I need scarcely say that 
this order will be no bar to the institution 
of fresh proceedings, if the Magistrate 
responsible for the peace and order of the 
district should consider suck proceedings 
against Sukhdeo still necessary. 
Order set aside. 


“MADRAS HIGH COURT. 
CrintnaL Revision Case No. 647 or 1915. 
REFERKED Case No. 72 or 1915. 

December 1, 1918. 
Present:—Mr Justice Abdur Rahim and 
Justice Sir William Ayling, Kr. 
EMPEROR ~ APPLICANT 
VETSUS 
P. R. S. MUTHIA CHETTI—Accuszp— 


RESPONDENT. 

Penal Code (Act XLV of 1880), s. 211— Offence by 
wealthy man aged 65 years—Punishment—aAge, how far 
to be taken into account in passing sentence. 

Where the accused, a wealthy man, was convicted 
of an offence under section 211, Indian Penal Code, 
of having brought a maliciously false charge of 
riot and the Magistrate, taking into consideration 
the age of tho accused who was said to be about 65 
years, imposed a fine of Rs 1,000: 

Held, in revision, that although a somewhat 
severer punishment should have been imposed, the 
discretion of the Magistrate ought not to be 
interfered with so as to enhance the sentence. [p. 
639, cols. : & 2.] 


Per Ayling, J.—The offence under section 
211, Indian Penal Code, is one which should 
ordinarily be punished’ with a substantive sentence 
of imprisonment. The age of the accused is a factor 
to be taken into consideration in deciding the 
nature of the sentence. Butif for that reason the 
Magistrate deems fit only to impose a fine instead 
of imprisonment, the amount of the fine should be 
so determined as to‘inflict on the accused a punish- 
ment comparable with what he would suffer had he 
been a younger man. [p. 639, col. t.] 

Case referred for the orders of the High 
Court under section 438 of the Criminal 
Procedure Code, by the Sessions Judge -of 
Ramnad at Madura, in his letter, dated 28th 
September 1915, No. 6455. 

Mr. P. R. Grant, for the Crown. 

Mr. R. Shadagopala Chariar, for the Accus- 
ed. 

ORDER. 

ABDUR RAHIM, J.— [he accused in this case 

is a Nattukottai Chetty; and as stated by 
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himself, he isa fairly well-to-do man. He has 
been sentenced to pay a fine of Rs. 1,000 
for an offence under section 211 of the 
Indian Penal Code. The finding is that he 
brought a false charge against some per- 
sons and those persons have been acquitted. 
The Magistrate, taking into consideration the 
age of the accused who is said to be about 
65 years and, I take it, also the circumstances 
of the case, held that the fine imposed 
would be sufficient punishment. It may be 
that I might have thought that the accused 
deserved a somewhat severer punishment, 
if [ had: tried the case originally. But 
_ | am not inclined in revision to interfere 
with the discretion of the Magistrate and 
to enhance the sentence. _ 

AYLING, J.—The accused in this - case, a 
wealthy Nattukottai Chetti, brought a 
maliciously fulse charge of rioting against 


a man, who is proved to have been 
in Burma at the time of the alleged 
offence. He has been convicted of an 


offence under section 211, 
Code, and fined Rs. 1,000. The offence is 
one of those offences which have been, 
and, should in my opinion ordinarily be, 
punished with a substantive sentence of im- 
prisonment. In tbis case, the Magistrate 
has recorded, as his reason for refraining 
from doing so, the fact that the accused 
was an old man of 65 and presumably 
for that reason unfit ‘to undergo imprison- 
ment even of the simple description. That 
no doubt is a factor to be taken into consider- 
ation in deciding the nature of the sentence. 
But if for that reason the Magistrate 
deams it fit to impose a sentence of fine 
instead of imprisonment, then, I think, the 
amount of the fine should be so determined as 
to inflict on the accused a punishment 
comparable with what he would suffer had 
he been a younger man. In the present 
case the accused gives his own means at a 
lakh of rupees; and I doubt exceedingly whe- 
ther to such a man a fine of even Rs. 1,000 
for an offence of this kind would be 
likely to exercise much deterrent influence. I 
agree with the learned Sessions Judge that 
the sentence imposed is quite inadequate. 
But I should hesitate, in the face of what 
is on record from the Joint Magistrate 
regarding the man’s age, to press for. a 
substantive sentence of imprisonment; and 
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having recorded my ‘opinion on the matter, I 
da not think the case is one in which it is 
my duty to necessitate a reference to 
a third Judge, namely, regarding the amount 
of fine. I, therefore, agree that no action 
should be taken in the matter. 

Order accordingly. 


+ 


ALLAHABAD HIGH COURT. 
CRIMINAL Rererence No, 92 or 1916. 
| February 21, 1916. 
| Present:—Justice Sir George Knox, Kt. 
' EMPEROR -— APPELLANT 
versus 


= BHIMA AND ANOTHER—ÅCCUSED. 

Criminal Procedure Code (Act F of 1898), s. 239— 
Penal Code (Act XLV of 1860), s. 411—Theft—Dis. 
covery of stolen property—Jotnt trial, legality of— 
Practice. 

Where practical, the thief and the person who 
receives stolen property should be tried together 
and such trial is not in contravention of the pro- 
visions of section 289 of the Code of Criminal 
Procedure.” [b 641, col. 1.] 

If the evidence shows tliat the act of guilty receipt 
is ‘separated by a clean cut from the act of theft, 
exception as to the legality of a joint trial may be 
taken with success. ‘But where a thief has taken the 


‘property stolen to a receiver, the difference is not a 


transaction, but affects only the mode of proof and 
the act of receipt has, unless shown otherwise, a 
necessary connection with the theft. [p. 641, col. 1.1 


Criminal reference by the Sessions Judge, 
Cawnpore, 
JUDGMENT.—Bhima and Dwarka have 


been convicted under section 411 of the 
Indian Penal Code. They were tried to- 
gether. They applied in revision to the 


Court of Session at Cawnpore and took 
sundry objections to the conviction. These 
objections have been found to have no 
weight by the learned Sessions Judge, but 
he says that at the very last the learned 
Pleader who appeared in-support of the 
application raised the objection that the 
two convicts should not have been tried 
together, This objection was based on 
section 239 of the Criminal Procedure 
Code.. The learned Sessions Judge consider- 
ing: this objection a good objection has 
referred the case to this Court. It would 
appear that on the 26th of September,the 
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house of one Nazir Jan was broken into 
and property stolen’ therefrom. The Police 
failed to trace the thieves but later on, 
somewhere in the month of October, a Sub- 
Inspector who was inquiring into another 
case in which Bhima was suspected found 
on the premises occupied by Bhima, who 
tried to hustle him away, property which 
was stolen from Musammat Nazir Jan. 
Bhima on being further pressed dug out a 
steel trunk and handed it over to the Sub- 
Inspector. In consequence of - something 
which the Sub-Inspector learnt from Bhima 
he went on to search the houses oceupied by 
Dwarka and Rukna. In Dwarka’s house 
other property was found and another steel 
trunk. The property thus found and the 
steel trunk has been identified by Nazir Jan 
as property either of her own or of her 
sister since deceased, Nawab Jan. Both were 
identified as property stolen from the house 
broken into inthe month of September. Both 
Bhima and Dwarka deny that this property 
was found in the houses respectively occupied 
by them. ‘The case then against the two ac- 
cused amounts to this. Musanmat Nazir Jan’s 
house was broken into at the end of Septem- 
ber, the stolen property is found in October 
partly in the house of Bhima and partly in 
the house of Dwarka. Can the reception 
of the property with guilty knowledge of 
Bhima and Dwarka be considered to be 
part of the same transaction, viz., burglary 
in the house in September? The Calcutta 
High Court appear to hold in a somewhat 
similar case that the theft and the reception 
of the stolen property with guilty knowledge 
could not be regarded as forming part of the 
same transaction. This was held in Abdul 
Majid v. Emperor (1). The case was heard 
by three Judges. One of the Indges, Mr. 
Justice Brett, dissented and held that there 
was no reason why the theft of the pro- 
perty and receipt uf the stolen property in 
that case should not be consideredto form 
part of the same transaction. On the 
other hand he held there were good 
reasons to consider that thefts are generally 
committed not so much for the property 
as for what the property can be sold for, 
aud persons concerned in the theft as well 
as those engaged in the purchase or dis- 


(1) 33 ©. 1256; 10 C. W. N. 912; 3 Cr. L. J. 391; 8 
Q. L. J. 412. 
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honest receipt of the property are all en- 
gaged at different stages in what amounts 
to the same transaction. In that case as in 
this no evidence was offered to prove that 
the dishonest receipt-of the different articles 
found in the possession of the different 
accused had been taken at different times. 
Mr. Justice Brett referred to a case in 
which the Calcutta High Court had it 
in 1880 held that the thief and the receiver 
of property stolen at that theft might be 
tried together under the -provisions of sec- 
tion 239 of the Criminal Procedure Code. 
This, he added, had been the common practice 
in the Courts in the Presidency of Bengal 
both before and after the decision in In th3 
matter of A. David (2). 

This question has been considered by the 
Bombay High Court in Emperor y. Balabhav 
Hargovind (3). Two learned Judges of the 
Bombay High Court held that the gnilty 
receipt of the property stolen was a con- 
tinuation of the Act of theft or criminal 
breach of trust. They also pointed out that 
the practice generally speaking in the Bombay 
Presidency had been to try the person 
committing the theft or criminal breach of 
trust and the receiver of stolen property 
jointly where it was practical and that 
practice had never been questioned until 
the present case in 1904. In 1905 the 
same question came again before the Bombay 
High Uourt. It was argued before two 
learned Judges who differed and the case 
then went to a third Judge. Russell and 
Betty, JJ., held that the trial of the 
three accused in that case together was 
in contravention of the provisions of section 
239 of the Criminal Procedure Code and, 
therefore, illegal. Mr. Justice Aston held 
that the charges coald be tried together 
and cited another case of the Bombay 
High Court, Emperor v. Keshav Krishna (4). 
That case, however, differs from the case 
before me; there were several receiver3 of 
the stolen property and Mr. Justice Betty 
evidently leans to the view that the 
dishonest receipt had been on totally different 
occasions; he cited Emperor v. Baluhbhat 
Hargovind (8) without any disapproval and 
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distinguished it from Jetha Lal. So far 
as I know the question has not been raised 
in this Court up to the present, but so 
far as my experience goes the practice in 
this. Province has been thé same as prevails 
in Bombay, viz., that where practical, the 
thief and the person who receives stolen 
property are tried together and such trial 
has not been held to be in contravention of 
the provisions’ of section 239. I need not 
add that if the evidence showed that the 
act of guilty receipt was separated by a 
clean cut, so to speak, from the act-of theft, 
such an exception might be taken with 
success. Bat where-a thief has taken the 
- property stolen to a receiver or receivers, I 
agree with Mr. -Justice Chandavarkar 
that the difference affects only the mode 
of proof, and the act of receipt -has, unless 
shown otherwise, a necessary ionnection with 
the theft. For these reasons I find no force 
in the objection taken by the learned Sessions 


Judge of Cawnpore and I direct that the 


“record be returned. 


Record returned. 


” 


“PUNJAB CHIEF COURT. 
Criminat- Revision Petition No. 1076 
or 1915. 

February 18, 1916. 

_ Present:—Mr. Justice Scott-Smith. 
NASIR- UD-DIN AND`OTHERS — Accussp— 
PETITIONERS 

versus 
ABDUL AZIZ—Courrainant— 


RESPONDENT. 
Criminal Procedure Code (Act V of 1898’, 6. 437— 


Discharge on full consideration of evidence— Further: 


enquiry, if proper—Complainant’s remedy — Resort to 
civil suit, . 

Where a Magistrate discharges an accused after 
due consideration of the evidence on record, and 
where his order is not manifestly perverse or foolish 
or based on an incomplete record of the evidence, 
it is not open to the District Magistrate to set 
aside the order of discharge merely because. he 
himself is of a contrary opinion. [p. 642, col. 1] 

Emperor v, Kivu, 11 Ind. Cas 182; 10P. R. 1911 
Cr; 24 P. W. R. 1911 Cr: 205 P. L. R. 1914; 12 Or. 
L. J. 364 (F. B.); Achhru v. Emperor, 17 Tnd. Cas. 
796; 163 P. L. R. 1913; 91 P. R. 1913 Cr; 8 P. W. R, 
1913 Cr; 18 Cr. L, J. 560, followed. : 
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It is competent to the complainant under such cir- 
cumstances to maintain a. civil suib for injunction, 
but heis not entitled to have further enquiry made 
into his complaint. [p. 642, col. 2.] 

Rasoolkhan Saheb v. Himpe ‘or, 13 Ind. Cas. 927; 
(1912) M. W. N. 85; 13 Or. L. J. 175, followed. 


Petition, under section 439, Criminal 
Procedure Code, for revision of the order 
of the District Magistrate, Delhi, dated the 
18th June 1915, reversing that of the 
Magistrate, first class, Delhi, dated the Sth 
May 1915, and directing further enquiry 
in the case of persons discharged by the 
Magistrate. 


Dr. Muhammad Iqbal, for the Peti- 
tioners. 
Rai Sahib Lala Mote Sagar, for the 


Respondent. 

JUDGMENT.—This is an application 
for revision of the order of the District 
Magistrate of Delhi directing under section 
Criminal Procedure Code, further 
enquiry in the case of some persons dis- 
charged by a Magistrate of the first class. 

The complaint was brought by Abdul 
Aziz against Sheikh Nasir-ud-Din and others 
charging them under section 482 of the 
Indian Penal Code with using a false 
trade-mark, and under section 486 of the 
Code with selling goods marked with a 
counterfeit trade-mark. The complainant’s 
trade-mark is called the “phul” mark and 
represents a flower, while the mark used 
by the accused petitioners resembles a peach 
and is called the aru” mark. 


The Magistrate, after taking all the 
evidence produced in support of the com- 
plaint, held that the accused’s mark was 
not a false trade-mark as defined in section 


_ 481 of the Indian Penal Code and accord- 


ingly discharged them. The District 
Magistrate, applying the ruling of this 
Court reported as Abdul Salam v. Hamid 
Ullah (1), came to an independent finding 
that the “aru” mark so resembled the 
complainant’s mark that there was reason- 
able probability of the ordinary purchaser 


‘being deceived. He, therefore, held that it 


was a false trade-mark and expressed his 
opinion that the accused persons were guilty 
under section 482 ant section 486 of the 
Indian Penal Code. 


(1) 15 Ind. Cas. 118; 97 P. R. 1918; 166 P. W. R, 
1912; 5 P, L. R. 1912 Sup. 
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Before me it is urged that having 
regard to the Full Bench ruling, Emperor 
v. Kiru (2), the District Magistrate’s order 
should not be maintained. In the Faull 
Bench case it was held that generally 
speaking further enquiry after discharge is 
improper unless the order of discharge was 
manifestly perverse or foolish or was based 
upon a record of evidence which was 
obviously incomplete. The same view 
was taken in dAchhru v. Emperor (8), 
in which it was held that the ‘order of 
further enquiry was liable to be set aside 
on revision if the whole evidence on the 
record had been duly considered and the 
order of discharge was not perverse or 
foolish. 

Now, in the present case it cannot be said 
that the order of the Magistrate is mani- 
festly perverse or foolish or was based upon 
an incomplete record of evidence. Rai Moti 
Sagar, however, who is allowed to. oppose 
the application for revision on behalf of 
the complainant, urges that the Magistrate 
has not in clear words found that the “aru” 
mark is not a counterfeit of the complain- 
ant’s trade-mark. The Magistrate in 
coming to his decision has referred to a 
judgment of Mr. Dundas, Divisional Judge, 
Delhi, dated 4th May 1912, in acivil suit, 
wherein it was held ‘that another mark 
called the “sharifa” mark was not a coun- 
terfeit of the complainant's “phul” mark. 
The Magistrate says if the “sharifa” mark 
cannot be held to be a counterfeit of the 
phub’ mark it is quite evident that the 
aru” mark is not such a counterfeit. In 
my opinion, however, the Magistrate has 
not based his finding entirely upon the 
decision of Mr. Dundas. He had the 
various marks before him and I do not 
see any reason to suppose that he did not 
form an independent opinion of his own. 
The District Magistrate himself admits that 
the ‘Magistrate formed the opinion that the 
“aru”? mark was not a false trade-mark as 
defined in section 481. The Magistrate 
` having come to this conclusion: upon the 
evidence before him, I do not think it was 
open to the District Magistrate, merely 


(2) 11 Ind. Cas. 132; 10 P. R. 1911 Cr; 24 P. W.R. 


~~ 4931 Cry 205 P. L. R. 1911 (F. B.); 12 Cr. L. J. 364, 


(3) 17 Ind. Cas. 796; 163 P. L.R. 1913; 9 P.R. 
1918 Cr; S P. W.R. -918 Cry 18 Cr. L. J, 860. 
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because he was himself of the contrary 
opinion, to set aside the order of discharge. 
In the case reported as Rasoolkhan Stheb 
v. Emperor (4) it was remarked that though 
the accused in the case could not be con- 
victed of using a false trade-mark, the 
complainant might have a good cause of 
action for an injunction against them ina 
Civil Court. Similarly in the present case 
the complainant may be able to maintain 
a civil suit for an injunetion, but Ido not 
think he is entitled to have further enquiry 
made into his criminal complaint. 

I must also remark that if the case were 
to be retried’ by another Magistrate, the 
accused persons would be very materially 
prejudiced by the remarks of the District 
Magistrate that they are guilty under sections 
482 and 486 of the Indian Penal Code. 

I allow the revision and setting aside 
the -order of the District Magistrate, restore 
the order’ of ‘the Magistrate, first ‘class, dis- 
charging the petitioners. 

Revision allowed; Order set aside. 

(4) a Ind. Cas. 927; (1912) M. W. N. 85; 13 Cr. 
L. J. 175. 


BOMBAY HIGH COURT. 
CRISINAL Revision Appiication No. 376 
or 1915. 

February 21, 1916. 

Present: —Mr. Justice Batchelor and 
Mr. Justice Shah. 

ABA WAKU GONDHALI—<Accosrp— 

APPLICANT 
CETSUS 
EMPEROR— Prosecutor 
RESPONDENT. 

Bombay District Police Act (IV of 1890), s. 394, 
Rule 88 — License, if required by person who does not 
take actual part in performance. 

The accused paid a certain sum of money toa 
party of strolling actors in consideration of a per- 
formance to be given by them, the accused having 
the privilege of selling all the tickets and making 
such profit as he could out of the transaction. He 
obtained no license from the Police, and was 
prosecuted and convicted for a breach of the 
rules framed under section 39A of the Bombay District 
Police Act (IV of 1890): a hahaa cae 

Held, that in rule 33 the words ‘assisting in- refer 
only to persons taking an actual part in the acting or 
performing which is prohibited and hence, as the 
accused had taken no such partin the performance, 
the conviction must be set aside. [p. 643, col. 1.] 
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Criminal application for revision from 
conviction and sentence passed by the 
first class Magistrate of Bhimthadi. 

Mr. D. C. Virkar, for the Applicant. 

Mr. S. S. Patkar, Government Pleader, for 
the Crown. l 

JUDGMENT. 

BATCHELOR, J.—The applicant has been 
convicted under section 65 of the Bombay 
District Police Act IV of 1890 and the 
offence imputed to him was a breach of 
rule No. 85 framed under section 39A of 
the Act of 1890. That rule provides in 
substance that subject to the provisions 
of Rule 33 no person shall without a 
license hold any public performance of a 
stage play. Whatthe accused is found to 
have done is this. He paid a sum of 
Rs. 10 to certain strolling actors in considera- 
tion of a performance to be given by them, 
the accused having the privilege of selling 
all the tickets and making such profit as 
he could ont of the transaction. It is not 
alleged that the aceused took any personal 
part in the performance itself. The question 
is, whether his acts fall under the prohibition 
of section 65. The learned first class 
Magistrate held in the affirmative, because 
he says that the penultimate clanse of 
rule 33 clearly shows that persons assisting 
in the performance are equally responsible, 
that is, equally with those -who give the 
performance. This interpretation, however, 
is, we think, a misreading of the words 
of Rule 33, which are these: “any persons 
holding or assisting in a performance so 
prohibited shall be punishable.” As we 
read the words ‘assisting in,’ they refer 
only to persons taking an actual part in 
the acting or performing which is prohibited. 

That being so and there being nothing 
to show that this petitioner took such 
part in this performance, the Rule must 
be made absolute, the conviction and sentence 
being set aside and the fine, if paid by 
the applicant, being refunded to him. 

Rule made absolute. 
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ALLAHABAD HIGH COURT. 
CRIMINAL Revision Petition No, 958 
or 1915. 

January 28, 1916. 
Present:—Mr. Justice Piggott. 
MURLI DHAR AND ANOTHER—APPLICANTS 
VETSUS 
EMPEROR——PETITIONER. 

Penal Code (Act XLV of 1860), s. 228—Petition 
for transfer not happily worded—Intention to insult, 
avhether can be presumed. 

The mere fact that a petition for adjournment of 
a case onthe ground that the accused intended to 
apply for transfer of the proceedings to another 
Court is not happily worded, does not raise a presump- 
tion that the intention of the petitioner was to offer 
insult to the presiding officer of the Court. [p. 644, 


col. 1,] 
Queen-Empress v, Abdullah Khan, A. W. N. (1898) 


145, referred to. 

Criminal revision from an order of the 
Sessions Judge, Meerut. 

Mr. J. M. Banerji, for the Applicants. 

Mr, R. Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—Mourli Dhar and Ganga 
Saran have been convicted of an offence under 
section 228 of the Indian Penal Code in 
consequence of certain expressions used by 
them, while occupying the position of 
accused persons, in the course of a petition 
presented to a Court. The immediate 
object of this petition was to obtain an 
adjournment of the case on the ground 
that the persons accused were intending 
to apply for transfer of the proceedings 
to another Court. The petition was not 
happily worded, and as a matter of fact 
there was no obligation on the petitioners 
to explain to the Court at all the grounds 
on which they intended to apply for the 
transfer. The question, therefore, is whether 
it follows as a fair presumption from the 
wording of the petition that the intention 
of the persons presenting the same was 
to offer insult to the presiding officer of 
the Court. The learned Sessions Judge 
in affirming the conviction admits that his 
attention was called to the case of 
Queen-Empress v. Abdullah Khan (1), and 
has taken it upon himself to hold that 
that case is not of general application 
and that, if the same point were again 
raised before this Court, it would be 


(1) A. W. N. (1898) 145, 
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differently decided. The learned Sessions 
Judge was not entitled to deal with a 
decision of -this Court in this fashion. The 
present case is a much weaker one against 
the applicants than was the case of 
Abdullah Khan (1). I cannot say that, if I 
. had been sitting as a Magistrate to try 
a gentleman known to be a: personal friend 
of mine on a criminal charge, I should 
have considered myself insulted-by the 
presentation of a petition in the language 
of that which has formed the basis of 
the present prosecution, though I might 
possibly have pointed out to the person 
responsible for the drafting that his object 
could be attained by a petition more 
courteously worded. I do not think this 
conviction can be sustained. I set it aside 
accordingly, acquit Murli Dhar and Ganga 
Saran of the offence charged and direct 
that the fine, if paid by them, should be 
refunded. 

Petition accepted. 


CALCUTTA HIGH: COURT. 
ORIMINAL Revision Petition No. 1122 
or 1915. 
October 5, 1915. 
Present:-—Mr. Justice Greaves and 
Mr. Justice Walmsley. 
- DIRAJADDI AND ANOTHER— PETITIONERS 
tersis 
BHMPEROR— Opposite Parry. 

Penal Code (Act XLV of 1860), s. 225—Thief, cus- 
tody of, by chowkidar— Rescue —Offence--Chowkidar, 
uf Police Officer—Village Chowkidari Act (V1 of 1870, 
B. O.), ss. 29, 40. 

A person rescuing a thief, kept in custody by a 
chowkidar in Bengal, does not commit an offence 
under section 225, Indian Penal Code. 

Bolai Dey v. Emperor, R5 O. 861; 120. W. N. 867; 
7 Cr, L. J. 188, Purna Chandra Kundu v. Emperor, 
20 Ind. Cas. 760; 17 OC. W. N. 978; 14 Cr. L. J. 494, 
41 O. 17; Kalai v. Kalu Chowkidar, 27 ©, 366; 4 O. 
W., N. 252, followed. 


FACTS material to the report are as fol- 
lows :— 
One Fatik committed theft at night in 


the house of one Kalim, who arrested the 


thief red-handed, and made him over to 
the complainant chowkidar that night. The 
chowkidar kept him tied that night in the 
house of Kalim, and next morning at.about 
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breakfast time the accused petitioners resched 
the thief Fatik from the custody of the 
chowkidar. Batik was convicted in the 
original case for theft. ~- 

On these facts the petitioners were tried 
on the charge of rescuing the thief from 
the lawful custody of ‘the chokwidar by 
the Sub-Deputy Magistrate of Madaripur, 
who convicted them under section 225 of 
the Indian Penal Code and sentenced each 
of them to undergo rigorous imprisonment 
for 3 months by his order dated the 23rd’ 
June 1915, The aforesaid order was con- 
firmed on appeal by the Joint Magistrate 
of Faridpur, who upheld the conviction and 
sentence of the petitioners by his order dated 
the 26th July 19135. 

Against this order the petitioners moved’ 
the High Court, and a Rule was issued 
upon the District Magistrate of Faridpur 
to show cause why the conviction of and | 
sentence passed upon the petitioners should 
not be set aside on the two following 
grounds :— 

(i) For that on the facts found, the 
lower Courts ought to have held 
that no offence under section 225, 
Indian Penal Code, was committed , 
by the petitioners. 

(ii) For that as the chowkidar was not 
a Police Officer, his custody was not 
lawful, and, therefore, the petitioners 
did not commit any offence by the 
alleged rescue. 

The arguments put forward by .Babu 
Asita Ranjan Ghose for Babu Brojendra 
Nath Chatterjee, for the Petitioners ' were 
that under sections 29 and 40 of the 
Village Chowkidari Act (Bengal Act VI 
of 1870), the chowkidar was not autho- 
rised to detain the thief in his custody 
and that he was not a Police Officer 
within the meaning of the Act and, 
therefore, his custody of the thief at the 
time was not lawful; hence the petitioners 
committed no offence in rescuing the thief 
from the custody of the chowkidar, 

In support of the argument the cases of 
Bolai Dey v. Emperor (1), Purna Chandra 
Kundu v. Emperor (2), Kalai v. Kalu 
Chowkidar (3) were cited. 

(1) 35 C. 861; 12 0. W. N. 367; 7 Or. L. J. 188. 

(2) 20 Ind. Cas. 750; 170. W.N. 978; re L, d. 


494; 41 C. 17. 
(3) 27 C. 366; 4C. W. N. 252, 
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“ JUDGMENT.—We make this Rule ab- 
solute on the authorities to which. we are 
referred, namely, Bolat Dey v. Emperor (1), 
Purna Chandra Kundu vy. Emperor (2) 
and Kalat v. Kalu Chowkidar (8). 

We set aside -tbe convictions and 
-sentences and direct that the bail bonds be 
discharged, | 

Rule made absolute, 


ALLAHABAD HIGH COURT. 
CRIMINAL Rererence No. 22 or 1916. 
February 10, 1916. l 
Present:—Mr.. Justice Tudball. 
HAR DUTT PANDA AND orners--~ 
AOCUSED——PETITIONERS 
VErEus 


EHMPEROR—Opposire Parry, 

Criminal Procedure Code (Act V of 1898), ss 107, 
117, 406—Joint trial of two factions—Illegality— 
Reference to High Court —Appeal., 

Where a Magistrate, acting under section 107 of the 
Gode of Criminal Procedure, held a joint trial of two 
contending factions, received evidence for and 
against both and bound them over to keep the peace: 

“Held, that the joint trial of two hostile parties 
was not justified by section 117 (4) of the Code of 
Criminal Procedure: [p. 645, col. 2.] 

Heid, also, that section 406 of the Code does not 
give a right of appeal in proceedings under section 
107 read with section 118. [p. 645, col. 2.7 


Criminal reference made by the Sessions. 


Judge of Kumanun. 
| JUDGMENT.—This is a reference by 


the learned Sessions Judge. of -Kumaun. : 


The facts are simple. There were two 
contending parties or factions, between whom 
over a certain matter there was considerable 
ill-feeling. Certain events happened and 
finally action was taken by the Magistrate 
under section 107 of the Code of Criminal 
Procedure, binding over both parties to keep 
the peace. The Magistrate put the two 
contending parties together in one ease 
as accused persons, taking the 
against them and -for them, and finally 
binding over all of them to keep the peace 
for a certain period. The learned Sessions 
Judge has referrel the case to this Court 
on the ground that the procedure of the 
Magistrate in trying the ‘two contending 
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parties together was either an irregularity 


or illegality which must have prejudiced 
each of them in their defence. In his 
explanation the Magistrate, and also the 
District Magistrate in his forwarding letter, 
are of the opinion that no revision can 
lie in the present matter as an appeal 
lies from the order of the Magistrate to 
the District Magistrate under section 406. 
They also contend that the joint trial of 
the two parties was neither an irregularity 
nor an illegality, reliance being placed upon 
clause (4) of section 117 of the Code. 

It is obvious that it is no more open in a 
proceeding of this description to put the 
two contending parties together as accused 
persons in one trial than it is to put the 
two contending parties in a riot case 
together at one trial ona charge of rioting. 
Clause (4) of section 117 lays it down that 
where two or more persons have been 
associated together in the matter under 
enquiry, they may be dealt with in the 
same or separate enquiries as the Magistrate 
shall think just. It is impossible to say 


that the two contending parties have as- 


sociated together. The members of one 
party no doubt may have associated together 
in the matter and so may the members- 
of- the other party, but the two parties are 
hostile parties and in no manner can be 
said to have associated together in the 
matter. It is obviously right and proper 
that each separate party should be separately 
called upon to show cause and should be 
treated separately. It is conceivable that 
if this were not so, either party might be 
considerably- prejudiced in its defence. In 
so far as the right of appealis concerned 
if the learned Magistrates turn to section 
406, they will see that it gives no right 
whatsoever to an appeal in proceedings ander 
section 107, read with section 118. [t js 
only in cases where a person has been 
ordered by a Magistrate to give security 
for good behaviour under sections 110 and 
115 that appeals lie to the District Magis- 
trate. In my opinion the learned Sessions 
Judge has rightly made this reference. ; 

I set aside the order of the Magistrate.2n 
toto, If the Magistrate deems it necessary 
to take proceedings against these persons 
and bind them over to keep the peace, it 
will be open to him to institute: fresh 
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proceedings and to hear and decide the 
case according tolaw. The security bonds, 
if given, will all be set aside. 

Order set aside. 


MADRAS HIGH COURT. 
CURIMINAL Revision Case No. 160 or 1916. 
Oase Rersrrep No. 19 or 1916. 

April 5, 1916. 
Present:—Justice Sir William Ayling, Kr., 

A and Mr, Justice Napier. 
In re SAVARIMUTHU PILLAI AND OTHERS 
— ACCUSED. 

Criminal Procedure Code (Act V of 1898), ss. 350, 
366, 367-—Judgment, when complete—Judgment written 
and signed by one Magistrate, whether can be pronounced 
by his successor-in-office—De novo trial—Discretion. 

A judgment is not delivered under sections 366 
and 367 of the Criminal Procedure Code until (1) 
it is written, (2) signed, (3) dated and (4) pronounced 
in open Court. The last three must take place on the 
same occasion. [p. 646, col. 2 ] 

Tt is in the discretion of a Magistrate to date 
and deliver a judgment written and signed by his 
predecessor-in-office or to grant a de noto trial. A 
Magistrate pronouncing a judgment of his pre- 
decessor is not the mouthpiece of the latter and 
must be taken to adopt the judgment as his own. 


[p. 647, col. 1.] 
In re Sankara Pillai, 18 M. L. J. 197; 7 Or. L. J. 459, 


followed. 

Quare:—Whether it is legal fora Magistrate to 
pronounce his predecessors judgment when the 
‘aconsed demands a de novo trial? [p. 647, col. 1.] 


Case referred for the orders of the High 
Court, under section 438 of the Criminal] 
"Procedure Code, by the - District Magistrate 
of Madura, in his letter R. O.C. No. 53 
Mp. Mel. of 1916, dated the 10th February 
1916. 

Mr, A. Venkatarayaliah, for the Accused. 

The Public Prosecutor, for the Government. 


ORDER. 


Ayune J.—This case (Calendar Case No. 
716 of 1915) on the file of the 2nd class 
Magistrate ‘of Dindigul was tried by Mr. 
D. K. Venkateswara Aiyar who heard all the 
evidence and adjourned it to 30th Novem- 
ber 1915 for judgment. He also wrote and 
signed a judgment adding the date (30th 
November 1915), but did not pronounce it 
as, when the case was called on 30th Novem- 
ber 1915, one of the three accused was ab- 
sent, The case was, therefore, adjourned to 
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secure the attendance of this man. On.8th 
December 1915, all the accused appeared; 
but by that time Mr. Venkateswara Aiyar 
had been succeeded by Mr. N. Subramania 
Aiyar. The accused then demanded a de 
novo enquiry under section 350 of the 
Criminal Procedure Code: and Mr. Subra- 
mania Aiyar, apparently feeling doubts as to 
whether he: would in such circumstances 
be justified in pronouncing his predecessor's 
judgment, acceded to their demand. 


The District Magistrate refers the case 
under section 438 of the Criminal Proce- 
dure Code on the ground that Mr. Subra- 
mania Aiyar was bound to pronounce his 
predecessor’s judgment and recommends that 
he should be ordered to do so, and that his 
order for a de noro trial should be set 
aside. 


It seems to me that the District Magis- 
trate has taken a wrong view of the law and 
that the Sub-Magistrate was acting legally 
in deciding to hold a de novo trial. It was 
held by a Bench of this Court in Sankara 
Pillai, In re (1), construing section 367 of 
the Criminal Procedure Code, that a Magis- 
trate did not act illegally in dating, signing 
and pronouncing in open Court a judgment 
which had been written by his predecessor 
who had heard all the evidence. But there 
is nothing to indicate that the learned 
Judges held it to be obligatory on him to 
do so; the question of how far his discretion 
would be fettered by the provisions of sec- 
tion 350 of the Criminal Procedure Code was 
not considered ab all. 


Sections 366 and 367 of the Criminal 
Procedure Code read together require that a 
judgment shall be (1) written, (2) signed, 
(3) dated and (4) pronounced in open Court— 
the latter three must take place on the same 
occasion. Till all these formalities have 
been gone through the judgment isnot de- 
livered; and there is nothing to prevent the 
officer who wrote it from tearing it up and 
writing another. In this sense, it is in- 
complete. 

The fact that the first Magistrate went so 
to sign and date the judgment: he 
had written, is immaterial, seeing that he 
did not pronounce it. Section 367 requires 


(1) 18 M. L. J. 197; 7 Cr. L. J. 459. 
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the dating and signing to be in open Court 
at, the time of pronouncement. The -second 
Magistrate was, therefore, in exactly the 
same position on Sth December 1915 as if 
he held in his hands a judgment which 
. had been simply written and left behind by 
-his predecessor. In the absence of any de- 
mand for a de novo trial it would have been 
in his discretion to date, sign and pronounce 
- this judgment. Whether it would have been 
legal for him to do so in the face ofa de- 
mand for a de novo- trial seems to me very 
doubtful: but that question need not be 
decided. That he was not bound to deli- 
ver his’ predecessor’s judgment I am quite 
clear whether the accused demanded a de novo 
trial or not: 

Whatever action he takes must be under 
section 350 (1), which leaves it to his dis- 
cretion. There is no specific provision in 
the Criminal Procedure Code corresponding 
to Order XX, rule 2 of the Code of Civil Pro- 
cedure, under which it might be argued that 
the second Judge was merely a mouthpiece 
of the first. A Magistrate who pronounces 
a judgment of his predecessor must, in my 
opinion, be taken to adopt itas his own. 
“He cannot be compelled to do this. 

In my opinion there is“ no ground for 
interference and the records should be re- 
turned to the District Magistrate. 

Napier, J.—I agree. 

Reference returned, 


ALLAHABAD HIGH COURT. 
Criamnat Revisron Petition No. 1106 
or 1915. 

February 4, 1916. - 
Present:—-Mr. Justice Tudball. 
SARWAN —APPLICANT 
VETSUS 

EMPEROR— Opposite Party. — 
Criminal Procedure Code (Act V of 1898), s. 110— 
Appeal to District Magistrate~Judgment—Duty of 

District Magistrate. i 
Where in an appeal in a case under section 110 
of the Code of Criminal Procedure, the District 

Magistrate wrote the following judgment :— : 

- “Tt has been shown to be necessary to bind these 
men over under section 110, Criminal Procedure Code, 
and after hearing arguments on their behalf I can 
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find no reason whatsoever to interfere with the 


order:” 

Held, that the appeal had not been properly tried 
inasmuch as the accused was in simple justice 
entitled to have the evidence in the case against him 
duly weighed and examined, and it was the duty of 
the District Magistrate to show by his judgment that 
he had done so, had appreciated the points both for 
aud against the appellant and had brought a 
judicial mind to bear upon the case. (p. 647, col. 2.] 


Criminal revision from an order of 
the District Magistrate of Agra. 


Mr. A. H. C. Hamilton, for the Applicant. 


Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 


JUDGMENT.—The present is an ap- 
plication ‘in revision against an order of 
the District Magistrate of Agra, dated 
the 2nd of November 1915, passed upon 
an appeal from an order of a Magistrate 
of the first class, dated the 25th of Sep- 
tember 1915, under which the applicant 
is directed to furnish security to’ be of 
good behaviour under section 110 of the 
Code of Criminal Procedure. The judg- 
ment of the Court of first instance can 
hardly be described as a satisfactory judg- 


. meat. That of the Appellate Court can 
safely be described as no judgment at 
all. It covers four lines:— It has been 


shown to be necessary to bind these men 
over under section 110, Criminal Procedure 
Code, and after hearing arguments on 
their behalf I can find no reason whatsoever 
to interfere with the order.” The judg- 
ment does not even disclose whether 
or not the Magistrate even looked at the 
evidence. The law gives a person in the posi- 
tion of the present applicant a right of appeal 
to the District Magistrate. He is in simple 


justice entitled to have the evidence 
in the case against him duly weighed 
and examined, and it is the duty of 


the District Magistrate to show by his 
judgment that he has done so, has ap- 
preciated the points both for and against 
the appellant and has brought a judical mind 
to bear upon the case. “A judgment of 
the description of the one whieh is now 
before the Court, tends to show that 
the appeal received scant attention at the 
hands.of the District Magistrate, whose 
Court is presumably a Court of Justice. 
The appeal has not been properly tried, 
It must be re-tried according to law. On 


1 


-some other 
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behalf of the applicant the natural request 
is made that the case should go before 
District Magistrate who will 
bring an impartial mind to bear upon 
the facts. J, therefore, set aside the order of 
the District Magistrate. I direct that the 
appeal be re-heard and tried according to 
law. -In the interests of the applicant I 
transfer the hearing of this appeal to the 
Court of the District Magistrate of Muttra. 


Re-trial ordered, 


St ete 


MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 455 or 1915. 
CriminaL Revision Petiticen No. 368 
or 1915. 

- February 4, 1916. 
Fresent:-~Mr. Justice Coutts Trotter. 
Inve Sheik ABDUL KHADIR SAHEB x 


Å CCUSED-— PETITIONER. 
~ Criminal Procedure Code (Act F of 1898), s. 197 
-— Sanction to prosecute public servant “not removeable 


from office without the sanction of Local Government” 


—“Empowered in this behalf” meaning of—Delega- 
tion of authority by Local Government—Sanc- 
tioning „oficer, . duty of —Offence committed by public 
servant “as such”—Criminal breach of trust by Chair. 
man of Union Panchayat— Sanction by President, Talu 
Board, validity of—Penal Code Act (XLV of 1860), 
s. 4C9—Madras Local Boar ds (Act V of 1884), ss, 143, 
160. 

“The authority which gives sanction to prosecute 
a public servant should specify the offence for 
which sanction is accorded, and not leave that res- 
ponsibility to any authority subordinate to it. [p. 652, 
col. 1. 

Queen-Empvess v. Samavier, 
927, 2 Weir 220, referred to. - 

The words ‘empowered in this bebalf’ in section 
197, Criminal Procedure Code, mean only empowered 
‘to give sanction for prosecution and not to remove 
the officer. [p. 652, col. 2.] 

A Chairman of a, Union Panchayat formed under 
the Local Boards Act is a publie servant. He 
does not cease to be a public servant ‘not remove- 
able from office without the sanction of the 
Local Government’ within the meaning of section 
197 of the Criminal Procedure Code by the mere 
fact that the Government delegated their powers 
of appointment to Presidents of Taluk Boards under 
section 160 of the Local Boards Act. The delegation 
merely means that the Local Government performs 
that act through the medium of 9 particular officer 
as the channel through which itis done, and it is 
an ordinary case of qui facet per alium facit per se. Tp. 
649, cols. 1 452.) 

Where sanction was accorded by the President 
of a Taluk Board for prosecution of the Chairman. 
of a Union Panchayat for. criminal breach of trust 
under section 409, Indian Penal Code: 


16 M. 468; 3 M. L. J. 


- 
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Held, (dubitante) that the capacity of the . public 


servant was only material to the preliminaries of | 


the crime, that the offence of criminal breach of 
trust was not an offence committed by him in his 
capacity of public servant as such, his capacity of 
public servant being only that which put him in a 
position in which such an offence could be oom- 
it and that no sanction was necessary. [p. 651, 
col, |, 

In re Ghulam Muhammad Shamf-ud-daulah, 9 M. 
439; 2 Weir 218; Nando Lal Basak v. N. N. Mitter, 26 
C. 852; 30. W. N. 539 and Municipal Commissioners 
for the City of Madras v, Major Bell, 25 M. 15; 2 Weir 
223, referred to. 

Where the order sanctioning tha-prosecution of 
the Chairman of a Union Panchayat was signed by 
the President of the Talug Board and ran in the fol- 
lowing terms:— 

“Ag there is room for suspicion that the Chairman: 
of the Pallapatti Union has embezzled Union 
collections amounting to about Rs. 3,000 and odd, C. 
Subramania Pillai, acting 2nd clerk, Taluq Board 
Office, Karur, is directed to proceed at once to Palla- 
patti, take oharge of all the Union accounts and 
records pertaining to the collections, find out the 
actual amount collected but not remitted into the 
Treasury and prepare a complaint to the Police: 

Held, that as onthe facts set out in th8 order the 
accused could be complained against only for the 
offence of criminal breach of trust for which alone 
the complaint was lodged, the order clearly specified 
the offence for which the accused should be charged. 
[p. 652, cols. 1642.) -~ 

Heid, also, that as section 148 of the ‘Act 
(V of 1884) subordinates the Chairman of the Union 
Panchayat to the President, Yaluq Board, he is a 
person fully subordinate to the President within the 
meaning of section 197 of the Code of Criminal 
Procedure and as such the latter’s sanction was qnité 
sufficient for institution of & prosecution against the 
Chairman. [p. 683, col. 1.] 


Petition wider sections 435 and 439 of 
the Code of Criminal Procedure, 1298, pray- 
ing the High Court to revise the order of 
the Court of the Sub-Divisional Ist class 
Magistrate of Karur, in Criminal Case No. 58 
of 1915. 

Dr. 5. Swaminadhan, for the Petitioner. 

The Public Prosecutor, for the Govern- 
ment. 

ORDER.—This is a case which raises 
points of some difficulty and .considerable 
interest.. The facts are these. The accused 
Shaik Abdul Kadir was the Chairman of the 
Pallapatti Union Panchayat in the Trich- 
nopoly District. He was proseeuted for an 
offence under section 4C9 of the Indian 
Penal Code. Section 409 is. this: (I am 
reading the material portions): “ Whoever, 
being in any manner entrusted with pro- 
perty, or with any dominion over property, 


in his capacity of a public servant or in the, 


way of his business as a banker, merchant 


~ 
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factor” . (certain other persons 
are enumerated) omaks criminal breach of 
trust in respect `of that property shall be 
punished with . transportation for life. 

>> While I am on that section 1 may 
just as well mention other sections in that 
chapter dealing with criminal breach of 
trust. Section 405 defines criminal breach 
of trust; and it contains illustrations of 
which I need only say this: that illustra- 
tion (c) refers to the case ofan agent who 
is one of the persons enumerated in section 
409 and illustration (¢) is the case of a 
Revenne Officer entrusted with public money, 
which is exactly the case of the accused 
in the present case. Section 406 is to this 
effect : “Whoever commits criminal breach 
of trust shall be ‘punished with imprison- 
ment of either description for a term which 
may extend to three years, or with fine or 
with both.”. It is admitted that the accrsed 
is a public servant, and thereupon it be- 
comes necessary to look at section 197 of 
the Criminal Procedure Code to see whether 
or no his case falls within that section. 
Section 197 is as follows: 
or any public servant not removeable from 
his office without the sanction of the Gov- 
ernment of India or the Local Government, 
ig accused as such Judge or public servant 
‘of any offence, no Court shall take cogni- 
_zance of such offence, except with the previ- 
` ous sanction of the Government having 
power to order his removal, or of some 
officer empowered in this behalf by ‘such 
.Government, or of some Court or other 
authority to which sush Judge or public 
servant is subordinate, and whose power 
. to give such sanction has not been limited 
by such Government.” It is conceded, as 
I say, that the accused is a public servant, 
and the next question is whether he is a 
public servant whois not removeable from 
his office without the sanction of the 
Government. The power of removal is 
vested in the Local Government by section 
126 of the Madras Local Boards Act (V 
of 1884). By section 160 of the same 
Act the Local Government have the power 
to authorize any person to exercise any of 
the powers vested in the Government by 
‘the Act, to. delegate, for instance, the power 
to remove the chairman of a panchayat to 
any officer they may select by notification 
so todo. In fact by a notification of the 
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17th May 1894 the power of removal of a 
chairman of a panchayat has been delegated 
by the Madras’ Government to the Pre- 
sident of the District Board in the district 
in which the panchayat is situated. Now it 
is argued in the first place that, by that act 
of delegation on the part of the Govern- 
ment, the accused became zpso facto removed 
from the category of persons who are not 
removeable from office without the sanc- 
tion of the Government of India or the 
because it is argned 
that by the act of delegation he becomes 
removeable by a third authority, namely, 
the President of the District Board. To my 
mind that argument is unsound; and, in my 
opinion, the delegation by the Local Govern- 
ment of its power to a special officer only 
means that the Local Government performs 
that act itself through the medium of a 
particular officer as the channel throngh 
which it is done; and it is an ordinary case 
of qui facit per alium facit per se. It is no 
doubt done in accordance with that delega- 
tion, but nevertheless it remains the act 
of the Local Government. I am, therefore, 
of opinion that the accused has established 
that he is within the meaning of this 
section a public servant not removeable from 
his office without the sanction of the Local 
Government. 

To follow up the section, the next point 
is that he must be accused as such public 
On that it was 
strenoously argued by Mr. Nugent Grant 
that in this case this was not an accusation 
against this accused of an offence committed 
gua publie servant. The way that matter 
stands is this. -The requirement of section 
409 of the Indian Penal Code is that the 
accused being in any manner entrusted 
with “property in his capacity ofa public 
servant,” should commit criminal breach of 
trust in respect of that property. It is 
quite obvious that he cannot be amen- 
able to the punitive provisions of section 
409 unless he commits criminal breach of 
trust in respect of property with which he 
has been entrusted in his capacity of public 
servant. But it is said that the offence 
committed is criminal breach of trust aud 
nothing else, that criminal breach of trust 
as defined by the Act can be committed 
by“ anybody and that the fact that when 
the money comes into the accused’s hands 
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by reason of his position as a public servant, 
the crime entails a heavier penalty, does 
not make the offence different from the 
offence when committed by anybody else. 
It is maintained that he could perfectly 
well be charged under section 406 withont 
the aggravating circumstances, that the 
public position which he occupies and by 
virtue of which he gets funds into his 
hands- does not alter the quality of the 
eriminal offence, which is and always 
has been criminal breach of trust and no- 
thing else, but only enhanc-s the punishment 
and that itis not an offence committed by 
himas a public servant within the mean- 
ing of section 197 of the Criminal Procedure 
Code. On that question certain authorities 
were referred to and the first was In re 
Qulam Muhammad Sharif-ud-daulah (1), 
a decision of a learned Judge of this 
Court. That was a case where a Judge of 
the Small Cause Court was alleged to have 
used defamatory language towards some 
other person while he was sitting as Judge 
upon the Bench. Parker, J., before whom 
it came held that that was an offence 
which could not be complained of withont 
sanction under section 197. The learned 
Publie Prosecutor while drawing my atten- 
tion to that case stated very frankly that he 
did not place much reliance upon it; and 
1 think it is quite obvious that it is impossible 
to hold, putting aside questions of criminal 
breach of trust—it ig impossible to hold 
that where a Judge commits an ordinary 
offence from the Bench which could be com- 
mitted by anybody and which entails con- 
sequences neither in the way of penalty nor 
anything else is the least different, because a 
Judge committed it, from what it would 
entail if committed by any body else, 
sanction is required for his prosecution. To 
hold so is wholly incongruous and opposed 
to the true construction of section 197. 
Later, the matter came up before a Bench in 
Caleutta in Nando Lal Basak v. N. N. Milter 
(2). That again was a case where a 
Magistrate was alleged to have used defama- 
tory and insulting language to a Pleader. 
The learned Judges held without difficulty 
that no sanction was required and differed 


9 M. 439; 2 Weir 213. 
26 C. 852; 3 C. W. N, 539. 
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from the view taken by Parker, J., in In re 
Qulam Muhammad Sharif-ud-daulah (1) 
and they proceeded to lay down certain 
standards as to when sanction was required 
in such cases and they quote with approval 
an expression of opinion by Field, J., in an 
earlier unreported Calentta case in which he 
says this: “The first paragraph of section 
466” (of the Code of 1872 which corresponds 
to the present section 197) “was intended to 
apply to those cases in which the offence 
charged is an offence which can be committed 
by a public servant only, cases, that is, in 
which the beinga publie servantis a necessary 
element inthe offence.’* I accept that as a 
perfectly accurate statement of the law; but 
it does not solve the difficulty here. There 
are a large number of offences, some of which 
are contained in Chapter IX of the Indian 
Penal Code, which can be committed 
bys public servants and by public 
seryants only. There are a large number 
of other cases which are not grouped under 
that heading as being offences by public 
servants but which are grouped together 
under section 217 of the Indian Penal Code 
and the following sections where being a 
public servant is a necessary ingredient 
of the offence. Section 217 is as follows: 
Whoever, being a public servant, knowingly 
disobeys any direction of the law as to the 
way in which he is to conduct himself as 
such public servant, intending thereby to 
save, or knowing it to be likely that he 
will thereby save, any person from legal 
punishment, ete.” Itis contended that sec- 
tion 197 of the Criminal Procedure Code 
only applies to cases where the offence can 
only be committed by a public servant, and 
it is argued that section 409 of the Indian 
Penal Code is of an entirely different 
character, because the offence is the offence 
of criminal breach of trust and the ‘only 
reason for which the averment that the 
accused is a public servant is necessary 
is inorder to enable the Court to pass 
upon him, if convicted, the greatly 
enhanced sentence under section 409 as 
against the comparatively mild punishment 
of three years under section 406. I think 
it is an extremely difficult question to 
decide. In my view the authorities really do 
not decide the point. Assuming Nando Lal 
Basak y. N. N. Mitter (2) to be good Jaw and 
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cipal Commissioners for the City of Madras v. 


Major Pell (8), to be good law also, 
as I read them they really do not 
throw any light on the precise ques- 
tion I have to consider, namely, whether an 
offence is committed by a person as a public 
servant when the Statute says that he com- 
mits the same offence as any other person 
but the property in respect of which he 
commits criminal breach of trust comes 
into his hands as a public servant. As I 
say, ibiga matter of first impression. My 
own opinion on the whole inclines to the 
view put forward by the learned Public 
Prosecutor in this case, and I think the word- 
ing of the section lends colour to that view. 


capacity of a public 
criminal breach of trust.” That wordirg 
seems to me to show that the capacity of 
public servant is only material in what I may 
call the preliminaries of the crime: you only 
want to use his capacity as a public servant 


to put him in possession of the moneys. — 


And he is classed inthe same category as a 
banker, a merchant, a factor or broker or 
attorney or agent. ‘The section then goes on 
to say: Whosoever being entrusted with 
money” in this way “commits criminal 
breach of trust...... shall be punished with 
transportation for life.” I think on the 
whole that even if it is a necessary averment 
to say that he was a public servant and not 
a mere matter of proof, nevertheless the 
offence is the offence of criminal breach 
of trust, and thatit is not an offence which is 
committed by him in his capacity of public 
servant as such, his capacity of publie 
servant being only that which puts him, 
so-to speak, in a position in which such an 
offence can be committed. Thatis the best 
opinion I cau form on it, and I do not put 
it forward with any great confidence because 
it is a question of considerable difficulty and 
very near the line, 

But other questions under the section 
still remain to be considered. The next 
point is, assuming that I am wrong in think- 
ing that sanction is not required for 
the prosecution of this offence, was a 


(3) 25 M, 15; 2 Weir. 223, 
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sanction given in this case which complies 
with the requirements of the section? 
What happened was this. A document was 
signed and sent by the President’of the Taluq 
Board to his subordinate clerk in the YTalug 
Board office directing him to prefer a 
complaint against the accused, and as the 
question turns on what exactly the docu- 
ment said and effected, I will read it, It 
says: “As there is room for suspicion that 
the Chairman of the Pallapatti Union has 
embezzled Union collections amounting to 
about Rs. 3,000 and odd, Č. Subramania 
Pillai, Acting 2nd Clerk, Talug Board 
Office, Karur, is directed to proceed at once 
to Pallapatti, take charge of all the Union 
accounts and records pertaining to the 
collections, find out the actual amount 
collected but not remitted into the Treasury 
and preparea complaint to the Police;” 
and it is initialled by the President of the 
Talug Board. Itis not disputed that that 
document emanated from the proper 
President of the Taluqg Board. One matter 
I may deal with at once. It is said that 
apart from any other question, that is not 
a sanction, which by its terms and its 
nature fulfils the requirements of the section, 
even assuming that the person who gave it, 
was in fact the proper person designated 
by the Statute to do so. With regard to 
that, reference was made to the case of 
Queen-Empress v. Samavier (4). There 
the Board of Revenne had passed a 
resolution authorizing the Collector ofa 
particular District to prosecute a Deputy 
Tahsildar “for bribery or saeh of the charges 
set forth in the Deputy Collector’s report 
as he thinks likely to stand investigation 
by a Criminal Court”. It is not difficult 
to say that sanction in that form must 
be invalid and was rightly held to be invalid, 
because so far from the Board of Revenue 
themselves taking responsibility of ordering 
the prosecution in this matter, they left it 
entirely to the discretion “of a subordinate 
officer, who possessed no such power of 
sanction, to pick out such charges or offences 
as he liked and proceed on what in his 
discretion and not the SBoard’s discretion 
were the charges tobe preferred.” But 
though that is the actual decision, the 


(4) 16 M, 468; 3 M. L, J. 227; 2 Weir 220. 
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learned Judges in that case did undoubtedly 
use expressions which give colour to the 
contention that the sanctioning officer must 
in terms specify the exact charges to be 
brought and not leave it in general language 
to be inferred what the charge should be. 
What the learned Judges say is this:i— The 
‘sanction required under section 197, 
Criminal Procedure Code, must be granted 
with reference to some specific offence with 
which the accused is charged in his 
capacity as a public servant, and the 
intention of the Legislature clearly was 
that the authority empowered to grant the 
sanction should take the responsibility of 
deciding there were reasonable grounds for 
prosecuting such public servant for such 
offence.” That part of the judgment I am 
not concerned with, and I need say nothing 
about it. Then they say that the words of 
the section “point to a deliberate intention 
on the part of the Legislature to throw 
upon the authority empowered to grant the 
sanction the duty of designating the offence 
for which leave to prosecute is given, and 
this duty cannot be delegated.” It is said 
that in this particular case this document, 
which is relied upon as the sanction, dia not 
designate the offence with which the accused 
was to be charged. I must say that I think 
it is a great pity that the officers who issue 
documents of this kind do not take the 
precaution to specify in the language of the 
Code,. with which they must be a great 
deal more familiar than I am, the offence 
for which they wish and direct the prosecnu- 
tion to take place. Butin fact Ido not 
think this can be regarded as ambiguons, 
because it begins with the statement that 
“there is room for suspicion that the 
chairman of the Pallapatti Union has 
embezzled Union collections amounting to 
. Rs. 3,000 and odd”, and then there is a 
direction to the clerk to prefer a complaint. 
As far as I can see there is no other section 
to which my attention has been drawn by 
Dr. Swaminadhan. This act, namely, 
embezzlement by the Union Chairman of 
the Union Collections in his hands can 
only indicate an offence under, and, there- 
fore, a prosecution under section 409; and so 
far as I can see, there is no possible section 
of the Code under which the clerk could 
have taken this asa direction to prosecute 
other than section 409. On this ground I 
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am prepared to hold that the sanction, so. 
far as that alleged flaw in it is concerned, 
is a good direction to the clerk to prose- 
cute under the section under which the 
complaint has been actually launched. 

The next point taken is this. It is .said 
that assuming that to be a good sanction 
so farasthe form of if is concerned, it 
cannot stand because it is signed by the 
wrong person. The facts relating to that 
question are as follows:—The words of the 
section are that there must be “the previous 
sanction either of the Government having 
power toorder his remoyal or of some 
officer empowered in this behalf by such 
Government.” That is the first part. It 
is argued by the learned Public Prosecutor 
that the words empowered in this behalf” 
do not mean empowered to give a sanction, 
but mean empowered to order his removal. 
We have already seen that under the 
Madras Local Boards Act the power to 
remove this officer has been delegated to the 
President of the District Board. It is not 
disputed if that is the true construction of 
the Statute, that the person who has to 
give the sanction is the officer who is 
empowered to remove him by the Govern- 
ment. Then there is another document be- 
sides the one I have referred to, a confirming 
document by the President of the ‘aluq 
Board giving sanction to prosecute this 
accused. Buf, in my opinion, no question 
turns upon that, because I am not prepared 
to adopt the construction of the Statute 
suggested by the learned Public Prosecutor, 
and I think “empowered in this behalf” in 
section 197 means empowered to give sanc- 
tion for prosecution. The difficulty in the 
way of the prosecution as far as these words 
are concerned is this. No Officer has been 
empowered by the Government to grant 
sanction. All that has been delegated by 
the Government is the power not to mstitute 
proceedings but to dismiss the officer, and, 
therefore, if the sanction was supposed to 
rest upon the power of the President of the 
District Board to remove under his part 
of the section, in my opinion it would fail. 
But the section goes on: “Or of some other 
authority to which such public servant is 
subordinate and whose power to give such 
sanction has not been limited by such 
On these words the case is 


shortly this, This chairman of the Union 
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‘is, within the meaning of this section, & 
public servant subordinate to another 
authority, namely, the President of the 
Talug Board. It is very difficult. Iam not 
familiar enough with this legislation to follow 


the exact scheme of a complicated Act like ~~ 


the Madras Local Boards Act with its 
different classes of Boards, District Boards, 
Talugq Boards and Union panchayats; but one 
section 143 seems to be almost conclusive 
_ by itself on this subject, because what it 
says is this: “The panchayat and its 
chairman”, that i is, a person in the position 
of the accused “shall, subject to the control 
of the Talug Board and of its President, 
respectively, have and exercise in the tot 
all the powers -conferred on the Talug Board 
and its President, respectively, by sections 
99, 100, 101” and so forth. That 
section seems to me to use language which 
is quite inconsistent with any other position 


than this, that the chairman of a panchayat | 


is in the fullest sense subordinate to the 
authority of the President of the Talug 
Board. It seems to me that the words 
that he shall exercise his functions subject 
to the control of the Talug President are quite 
inconsistent with any other view. That being 
my opinion, it follows that the President 
of the Talug Board has given sanction for 
this prosecution and that sanction is adequate 
and he is a proper person to give the sanction 
under the section; and I so hold. The result 
is that the petition fails and is dismissed and 
the case must take its course. 
Petition ated: 
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PUNJAB CHIEF COURT. 
CRIMINAL Revision Case No. 1084 or 1915. 
URIMINAL APPEAL No, 172 or 1916. 
February 26, 1916. 

Present:— Mr. Justice Shadi Lal and 
Mr. Justice Leslie Jones. 
EMPEROR — APPELLANT 
TOTSUS 

J AISUKH-—~Accusen. 

Criminal Procedure Code (Act V of 1898), ss. 408, 
413—Several accused tried jointly—One accused awarded 
appealable sentence—Appeal by others, right of. 

Where at the joint trial of two or more persons by 
a first class Magistrate, an appealable sentence is 
passed upon any one of them, all the convicted 
persons have the same right of’appeal, even though 
their sentences may be of the kind against which 
appeal would have been barred by section 413, 
Criminal Procedure Code, if they had been tried 
singly. [p. 656, col. 2.1 

Ba Thaw v. Emperor, 9 Cr. L.J. 256 (F. B.); 41. 
B. R. 354 and Palani Koravan v. Emperor, 5 Cr. L. J. 
496; 17 M, L. J. 248, followed. 


Reg. v, Muliya Nana, 5 Bom. H. C. R. Cr. Cas. 24; 
Reg. v. Kalubhait Meghabhai, 7 Bom. H.C. R. Cr, 
Cas. 35, dissented fr om. 

The word “cases” in section 418, Criminal Procedure 
Code, 1898, explained. [p. 656, cols, 1 & 2. ] 


Case reported’ by the Sessions Judge, 
Delhi, with his No. 620 of 30th June 1915, 


FACTS of this case are as follows:— 
Jaisukh Teli of Teliwara, Delhi, and his three 
sons have been convicted of assaulting the 
Police in the execution of their duty on the 
morning of March 28th, 1915. 


The prosecution story is thal Budhu Con- 


‘stable was sent to summon the appellants 


under section 160, Criminal Procedure Code, 


_on the early morning of the 28th March. 


Appellants refused to sign the notices or 
to attend. Moreover they set upon Budhu, 


- knocked him down in the Teliwara Bazar 


and beat him, 

This story ig supported by a number of 
witnesses but their story is not very convine- 
ing, 


The alternative tale is that two Constables 
came to appellants’ house at an early hour 
asking for Mansukha Ladha and beat 
Chuttan appellant for refusal to answer to 
this description or to attend. Chuttan has 
this advantage over the Constable that he 
promptly had recourse to the Deputy Super. 
intendent of Police, alleging his injuries and 
seeking redress. 
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He was sent on to Mr. Morris, Inspector, 
who actually started enquiries on Chuttan’s 
complaint. 

Nothing further happened for over a 
fortnight when, as is perhaps not altogether 
an unknown occurrence in similar circum- 
stances, Chuttan’s complaint recoiled 
on to his own head and that of his family. 

The- accused on conviction by Hakim 
Razi-ud-Din Ahmad Khan, exercising the 
powers of an Honorary Magistrate of the 
first class in the Delhi District, was directed 
by orders dated 26th May 1915, under 
section 353 of the Indian Penal Code, to 
pay a fine of Rs. 40 or to undergo one 
month's simple imprisonment in default. 


GROUNDS.—The prosecution has not at- 
tempted to find any reason for the gratuitous 
assault alleged to have been made on Budhu 
Constable. 


Budhu says that he got Ampo to come with 
him. Ampo whose story is somewhat dis- 
crepant from Badhu’s is a previous convict. 
So is another prosecution witness Idu. 


Abdul Wahab is the pound muharrir 
and has apparently had a difference with 
Chuttan. 


Muhammad Yakub seems to have been 
considerably ont of his way. 


The assault is located about a hundred 
yards from Jaisukh’s house, possibly be- 
cause no witnesses could reasonably have 
been expected to be at the house at an early 
hour of the morning. 


Whatever be the actual facts it seems to 
be probable that some assault was made 
on one or more of the appellants and 
that they defended themselves, though they 
did not in fact do Budhu Constable any 
harm. 


Ido not think the prosecution evidence, 
however, entitled to much credit and regard 
it as probably fabricated. 


Chuttan raised the trouble by his com- 
plaints to superior officers. 

I would further remark that the story 
that the whole family was sent for be- 
fore sunrise seems to be unlikely: and I 
do not guite understand the Honorary 
Magistrate’s conclusions as to the marks on 
Chuttan. 
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When examined by the Assistant Civil 
Surgeon on April 18th, it was not likely 
that bruises three weeks old would be 
new, if discernible at all, and the fact that 
the Assistant Civil Surgeon found no recent 
injury is hardly surprising. 

As regards Chuttan, Umrao and Mathra 
appellants I accept the appeal and -acquit 
them. 


Their father Jaisukh, an old man in 
spectacles, has been fined Rs. 40 only 
and his appeal must be treated as an 


application for revision and forwarded to 
the Chief Court. 

The fine had been paid. 

ORDER.—On trial by a first class Magis- 
trate, Jaisukh and his three sons were 
sonvicted of an offence under section 353, 
Indian Penal Code. Hach of the sons re- 
ceived a sentence of two months’ rigorous 
imprisonment, but that of their father, 
Jaisukh, was one of a fine of Rs. 40 only. 
All four preferred an appeal to the Court 
of the Sessions Judge, Delhi, who accepted 
the appeal of the sons, but, holding that 
the appeal of Jaisukh could not be treated 
otherwise than an application for revision, 
has forwarded it to this Court with a re- 
commendation that the conviction be set aside. 

The case has been referred to a Division 
Bénch for decision of the question whether 
if, at the joint trial of two or more persons 
by a first class Magistrate, an appealable sen- 
tence is passed upon any one of then, all 
those convicted have the same right of 
appeal, even though their sentences may be 
of the kind against which appeal would have 
been barred by section 4138 of the Code of 
Criminal Procedure, if they had been tried 
singly. 


There is a recent unpublished judg- 
ment of a Single Bench of this Court 
in case No. 2005 of 1915 in which this 
question has been answered in the affirm- 
ative, though without detailed discussion. 

Sohoni’s Code of Criminal Procedure 
in the commentary under section 413 
contains a reference to three old cases 
as authority for the contrary proposition. 
One of these we have been unable to 
find; of the others, Reg. v. Muiiya 
yana (1) was a case in which a Sessions 


(1) 5 Bom. H. ©. R. Cr, Cas, 24, 
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Judge had entertained an appeal from the 
order of an Assistant Sessions Judge awd it 
contains no discussion on the point immedi- 
ately before us. 


The third ruling Reg. v. Kalubhat Meghabhaz 
(2) is one which has been discussed and ceriti- 
cised in the Full Bench ruling of the Chief 
Court of Burma in Ba Thaw v. Emperor (3), 
in which the whole question is exhaustively. 
discussed. Irwin, ©. J., found himself 
unable to attach much weight to this 
ruling of the Bombay High Court and in 


that view we respectfully concur. 


As has been pointed out by Irwin, C. J., 
the true solution of the, question depends 
upon the meaning of the word “cases” in 
“section 413, and where the word “case” is 
used in the definitions of “ cognizable case, 

“summons case,’ and “warrant case” it is 
so used to denote a proceeding relating to 
an offence in which any number of persons 
may be dealt with. 


The argument of the Chief Judge of the 
Burma Fall. Bench continues as follows:— 
“Tf ‘ease’ includes a trial at which. two 
or more persons are . convicted, the gram- 
matical meaning of the section, to my mind, 
is that there shall be no appeal in a case 
in which no sentence exceeding any of 
‘those described in the section is passed on 
any of the persons convicted. This is con- 
sonant with common senge, When the whole 
case is trivial, finality is of more import- 
ance than the correction of possible mis- 
takes; but if a substantial sentence is passed. 
on one person the case is not trivial, and 
it is obviously expedient that the Appellate 
Court should have jurisdiction to deal with 
the whole case if all the persons convicted 
choose to.appeal. If the contrary had been 
the intention of the Legislature, the obvious 
way to express it beyond the possibility of 
a doubt would have been to substitute for 
‘in eases in which’ the words ‘on whom,’ ” 
In this reasoning we entirely agree and 
we have repeated the passage at length 
because we do not think that the matter 
can be better put. 


We -may here perhaps refer by way of 


Pi Gr. Car. 35. 
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analogy to Palani Koravan v. Emperor (4), a 
case in which the High Court of Madras 
held that when an Assistant Sessions Judge 
passes a sentence of imprisonment of four 
years or upwards on any one of the accused, 
whether he be the appellant or any othar 
person tried with him in the case, the 
appeal shall only lie to the High Court, the 
word “case” in section 408 (b) of the 
Criminal Procedure Code being thus treated 


‘as bearing the same interpretation as that 


which, we think, should be put upon the 
shane used in section 413. 


We hold, ‘therefore, that when more 
persons than one are convicted at one trial 
and an appealable sentence be passed upon 
any one of them, section 413 does not take 
away from the other convicts the right 
conferred by section 408. 


In exercise of the powers conferred by 
section 526 of the Criminal Procedure Code, 
and for the convenience of the appellant, 
we transfer his appeal to this Court. We 
have considered the record and as we agree 
in the opinion of the learned Sessions 
Judge that the conviction of the appellant 
under section 353, Indian Penal Code, has 
not been substantiated, we accept the appeal, 
acquit the appellant and direct that the 
imposed fine be refunded. 


Appeal accepted, 


(4) 5 Cr. L. J. 496; 17 M. L. J. 248. 


MADRAS HIGH COURT. 
CRIMINAL AppeaL No. 62 or 1916. 
March 10, 1916. 
Present:—Justice Sir William Ayling, Kr., 
and Mr. Justice Napier. 

In re NENNUR RAMI REDDI-—PRISONER 

— Å PPELLANT. 

Penal Code (Act XLF of 1860), s. 107, cls. (24, (3) 
—Abetment of murder—Knowledge of intention to 
murder, proof of, necessity of— Presence near scene of 
murder, whether suficient by itself for conviction, 


-æ 


“brother, 


‘the Sessions 
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In order to secure a conviction for abetment of 
murder under section 107, Indian Penal Code, it is 


essential for the prosecution to prove that the accused 
knew that the actual murderer did intend to commit 


. the murder. 


Where, therefore, the only evidence against the 
accused was that he was found within a few yards 
of the scene of the murder but no weapon was found 
on him and no overt act was alleged tending even 
remotely to facilitate the commission of the crime: 


Held, that he could not be convicted of abet. 


ment of murder. 


Appeal against the order 
of Session of the North Arcot Division, in 
Case No. 10 of the Calendar for 1916 
so far as it relates to the 2nd prisoner. 


Mr. N. Ohandrasekhara. Atyar, for the Ap” 
pellant. 


The Publie Prosecutor, for the Crown. 


JUDGMENT.—In this judgment we are 
dealing with the case of the 2nd appellant 
Nennur Sami Reddi who has been 
convicted of abetting the murder by his 
lst appellant, of the deceased 
Cheni Reddi. 


The case against this appellant is dealt 
with in paragraph 17 of the judgment of 
Judge, who has convicted 
him of abstment, both by conspiracy and 
aiding (clanses 2and 3 of section 107 of the 
Indian Penal Code). A knowledge on the 
part of the appellant that his ~ brother 
intended to commit the murder is, of 
course, essential to both: and after a careful 
consideration of the evidence, we doubt 
if this can be said to be established. The 
relationship of the two accused, the present 
appellant’s own grievance against Rayal- 
cheruyu Venkat Reddi and the fact that he 
(appellant) was sitting withina few yards 
of the spot where the murder was committed 
undoubtedly rouse suspicion of his complicity: 
but no weapon was found on him, and 
no overt act is alleged tending even remotely 
to facilitate the commission of the crime. 
Much has been made of the words attri- 
buted to him by P. W. No. 8 (“this isnot the 
man, thisis a different man”), as indicating 
knowledge of an intention to murder some 
one other than the individual found lying 
onthe ground. But if the circumstances 
are considered it appears extremely doubtful 
if any such significance can be attached 
to them, It is clear from the prosecution 
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evidence that the first arrivals on the- 
scene recognised the murderer as Ist 
accused and guessed the victim to be 
Rayalchernvu Venkat Reddi from the 
enmity known to exist between them. While 
they were saying so, 2nd accused bent 
down, pulled away the deceased’s cloth so 
as to see his face, and said “This is not 
the man (7. e., Rayalcheruvu- Venkat Reddi), 
this is a different man.” When a 
light was brought it was found that he 
was right and that it was not Rayal- 
cheruvu Venkat Reddi, but one Cheni 
Reddi who closely resembled him i in appear- 
ance. 


In such circumstances it is difficult 
to say that either 2nd accused's anxiety 
to see who the fallen man was, or his 
remark after doing so indicates any guilty 
knowledge. 


We do not think the facts in 
dence are sufficient to 
inference that 2nd accused must have 
known of his brother’s intention to 
murder. We, therefore, do not think it 
necessary to express any opinion on the point 
argued before us, namely, whether if he 
had such knowledge and did not commu- 
nicate if to the authorities as he was bound 
by law to do under section 44 of the Code 
of Criminal Procedure, he could be con- 
victed of intentionally aiding under sec- 
tion 108 of the Indian Penal Code as the! 
Sessions Judge has assumed, or only of 
offence under section 118. The conviction 
cannot stand. 


evi- 
justify the 


We set aside the conviction and sentence 
and direct the release of the 2nd accused. 


Appeal accepted. 
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, OUDH JUDICIAL COMMISSIONER’ S 
COURT. 

Seconnp Civic Appsat No. 304 or 1914. 
December 14, 1915. 
Present:—Pandit Kanhaiya Lal, A. J. C. 
MAHESH BAKHSH SINGH— DEFENDANT 

i No. L—APPELLANT 
VETSus 
MANOHAR LAL—PLAINTIIF, AND 
SALYED HUSAIN AND ANOTHER— DEFEND- 


ants Nos. 2 AND 3— RESPONDENTS. 

Adverse possession, plea of-—Purchaser of part of 
mortgaged property, competency of, to raise plea of 
adverse possession — Limitation, 

The defendant purchased a part of a mortgaged 
property from the mortgagor during the pendency 
of a suit filed by the mortgagee to enforce his 
mortgage. Th? mortgage was a simple one. The mort- 
gagee got a decree forsale and in execution of ib 
himself purchased the property and instituted- the 
present suit for possession against the defendant: 

Heid, (1) that the defendant, being a representative 
of the mortgagor, was not as such competent to set up 
adverse possessionagainst the plaintiff; [p. 658, col. 1.] 

(2) that the suit, being brought within 12 years of 
the purchase by the plaintiff, was within time. [p. 
655, col 1.] 

Appeal against the decree of the first 
Subordinate Judge, Bahraich, dated the 26th 
March 1914, reversing that of the Munsif, 
Kaisarganj, dated the 5th September 1913 

Babu Ramapat Ram, for the Appellant. 


"Mr, Nabiullah, for Respondent No. 1. 


JUDGMENT.—The village of Parsohar 
belonged to three brothers, Sakhawat Ali, 
Niamat Ali and Amanat Ali. It is stated 
that they lived jointly, and that Sakhawat’ 
Ali, the eldest member of the family, 
mortgaged different plots, situated in the 
said village, by three different mortgages 
made between 1873 and 1577. A partition 
subsequently tonk place between the three 
brothers, whereby a 5 annas 4-pies share 
of the village was allotted to each. On 
the Sth June 18388, Niamat Ali mortgaged 
his ö-annas 4-pies- share with Manohar 
Lal. Manohar Lal sued for the recovery 
of money due on his mortgage on the 2nd 
January 1896,. While that suit was pending, 
Niamat Ali sold certain plots, measuring 
43 bighas 14 biswas, to pay the prior 
inorigage-deb& incurred by Sakhawat Ali 
on behalf of thefamily, to Mahesh Bakhsh 
on the oth February 1396. Manohar Lal 
obtained a decree for sale on the 30th 
March 18993, and in execution of that 
decree he paorchased a 5 annas 4-pies share 


4< 
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by auction on the 22nd September 1903. 
He obtained formal possession on the 2lst 
October 1906. Meanwhile, Mahesh Bakhsh 
brought a suit against Manohar Lal and 
others for a declaration of his proprietary 
right’ in regard to the 43 bighas 14 
biswas purchased by him, alleging that 
the said property was not liable to sale in 
execution of thedecree obtained by Manohar 
Lal against Saiyad Husain and Yawar 
Husain, the heirs of Niamat Ah. He 
got a declaration to the effect -desired in 
respect of certain plots measuring 22 bighas 6 
biswasonthe 29th August 1902. The ground 
upon which that decree proceeded was that 
Mahesh Bakhsh purchased the said 22 bighas 
6 biswas in lieu of the prior mortgages 
made by: Sakhawat Ali, which Niamat 
Ali, for some reason or another, had un- 
dertaken to re-pay, and that he was 
entitled to priority against Manohar Lal 
in respect of the 22 bighas 6 biswas which 
were included in the prior mortgages 
aforesaid. Manobar Lal then brought the 
present suit for possession of the remaining 
21 bighas 9 biswas (sic) with mesne-profits. 
The defence of Mahesh Bakhsh was that 
be was in adverse possession of the said 
property from more than 12 years. The 


Court of first instance dismissed the suit, 


holding that it was barred by limitation, but 
the lower Appellate Court found to the con- 


trary. 


In second appeal, it is contended that the 
possession of Mahesh Bakhsh had become 
adverse from the date of his purchase. 
Mahesh Bakhsh was a purchaser from the 
mortgagor. He had purchased the property 
during the pendency of the suit filed by 
Manohar Lal tn enforce his mortgage, and as 
held in Satyad Zahid Aliv. Rudra Singh (1), he 
was bound by the result of the suit, whether 
he was made a party to that suit or not, qua 
any rights derived by him from a person 
who was so madeaparty. Whether he was 
so bound in regard to a right which he 
derived by virtue of his payment of the 
prior mortgages isa matter with which this 
case has no concern. That question was 
decided in his favour in the previous suit. So 
far asthe remaining property is concerned, 
in regard to which his claim was then dis- 


(1) 5 Ind. Cas. 8C0; 13 O. C. 59, 
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missed, Mahesh Bakhsh is not entitled to any 
priority and his rights were no better than 
those of Niamat Ali. .The mortgage of 
Manohar Lal was simple. If Niamat Ali 
could not set up adverse possession as 
against Manohar Lal, Mahesh Bakhsh, who is 
his representutive-in-interest, was still less 
competent to do so. The right of Manohar 
Lal to possession acerned on the 22nd 
September 1903, 
share mortgaged with bim. The suit has 
been brought within twelve years from that 
date and is within time. 

The learned Counsel for the defendant- 
appellant has relied on the decisions in 
Nardin Das v. Lalta Prasad (2) and Pratap 
Bahadur Singh v. Maheshwar Baksh Singh 
(3). Inthe former case the purchaser sued 
for possession after the expiry of 12 years 
from the date of his. purchase, and the only 
question for consideration was whether the 


recovery of formal possession as against the 


mortgagor was sufficient to give him a fresh 
starting point of limitation. The finding of 
the Court in that case waz in the negative. 
In the latter case it was held that if a morb- 
gagee, who wasentitled to possession, was kept 
out of possession for 12 years by a trespasser, 
the interest of the trespasser would not be 
affected by a subsequent purchase ata sale 
inexecution of a decree on the mortgage. 


In the present case the right to possession 
accrued after the sale and within 12 years 
prior to the suit. Prior to the sale, the 


mortgagee had no right to possession. No - 


other pleas are pressed. 
The appeal, therefore, fails and is dismissed 
with costs. 
Appeul dismissed. 


(2) 21 A. 269; A. W. N. (1899) 56. 
(3) 2 Ind, Cas. 57; 12 O, C. 45. 


INDIAN CASES. 


when he purchased the ` 


[1916 


MADRAS HIGH COURT. ° 
Civin Revision Petitions Nos. Yd anp 925 
or 19138. 

February 10 1916. 
Present:—Mr. Justice Seshagiri Aiyar. 
KANDUKURI KOTIAH—~Pratntirr— 
PETITIO -ER IN BOTH 
VErSUs 
DEVINENI REDDAMMA AND Gang — 
Derenpants RESPUNDENTS In C. R. P. 
No. 924 or 1913 
CHELASANI BHADRAYYA AND OTHERS— 
DEFENDANTS— RESPONDENTS In C. R. P. 
No. 925 or 1913. 


Jurisdiction, how determined—Suit by carpenter 
service inam-holder to recover possession with mesne 
profits, nature of —Suit, whether cognizable by Civil 
Court ~ Madras Uereditary Village Ogices act LUI of 
1895), ss. 3, 13. 

ln disposing of the question of jurisdiction a 
Court is confined to the allegations contained in the 
plaint. [p. 659, col, 1] 

A. suit by a carpenter service inam-holder to recover 
possession of the property with mesne profits from a 
trespasser is not a suit for emolument or for the 
recov ry of a village office within ‘the meaning of 
section 3 of Act III of 1495, nor is ib covere L by” 
section 13 as it is not necesse y for the plaintif to 
prove that he holds any office or that the property is 
attached to the office and, therefore, it is cognizable 
by a Civil Court and not by a Revenue Court, [p. 
449, col. Lj 

Mavoula Seetharam Naidu v. Doddi Rami Naidu, 


5 Ind. Cas. 137; TM. L. T. 181; 20 M. L. J. 91; 33 
M., 208, followed. l 
Kesiram Narasimhulu v. Nearasiniiula Painaidu 


15 M. L.J. 514 i M. L. 1.381 30 M. 126, ex. 
plained, 


Petitions, under section ll5of Act V of 
1903, praying the High Court to revise the 
judgment of the District Court of Kistna at 
Masulipatam, in Miscellaneous Appeals 
Nos. 28 and 29 of 1912, respectively, preferred 
against the ‘orders of the Court of the 
District Munsif of Bezwada, in Original Suits 
Nos. 388 and 392 of 1911, respectively. 


Mr. V. Ramadass, for the Petitioner. 
Mr. J. Janaktramayya for Mr. V. Ramesam, 
for the Respondents. 


JUDGMENT.— The suit (in Civil Revi- 
sion Petition No. £24 of 1913) was brought 
on the allegation that the defendants are in 
unlawful possession of the property which 
the plaintiff is entitled to as carpenter. He. 
sues to recover possession with mesne profits 
from the trespassers, The snit has been dis- 
missed on the ground that only the Revenue 
Courts have jurisdiction to entertain it. 


Vol. KAKI) 
NGA BA-SIN V. NGA PO HAN, 


"In disposing of the question of jurisdiction 
the Court is confined to the allegations 
contained in the plaint, and reading the 
plaint, I find this to be distinctly a suit by 
the plaintiff against persons whom he calls 
trespassers and from whom he seeks to 
recover possession and also mesne profits. 
Ido not think that this is covered by 
section 13 of Act IIT of 1895; Thisis nota 
suit for emolument .or for the recovery of 
a village office specified in section 3. As 
pointed out by the learned Judges in Mavoule 
Seetharam Naidu v.: Doddi Rami Naidu (1), 
if a snit is brought to eject a trespasser, 
Civil Courts have jurisdiction to try it. L 
entirely agree, if I may say so with respect, 
with the observations of Mr. Justice Sub- 
ramania Atyar quoted in that judgment, to 
the effect that the Act is not intended to 
take away the jurisdiction of Civil Courts 
where trespass is alleged against the defend- 
ant. Mr. Janakiramayya, the learned 
Pleader for the respondents, relies upon the 
decision in Kestrum Narasimhulu v. Nara- 
stmhulu Patnaidu (2). Mr. Justice Sub- 
ramania Aiyar with the approval of the 
Chief Justice distinctly points ont in that 
case it was not necessary for succeeding in 
that litigation that the plaintiff should 
prove that he held the office or that the 
property was attached ‘to the office. As I 
said before, we are bound by the allegations 
in the plaint in disposing of the question of 
jurisdiction. J am, therefore, of opinion that 
the Courts below are wrong in refusing to 
enquire into the case on the ground of want 
of jurisdiction. The decrees of the lower 
Courts are reversed and the case will be 
sent back to the first Court for disposal on 
the merits. Costs to abide the result. 
Judgment in the other ease (Civil Revision 
Petiticn No. 925 of 1913) follows. 

Petttions allowed; Sutts remanded, 


(1) 5 Ind. Cas. 137; 33 M. 208; 7 M.L. T. 181; 20 
M.L. J 91. 

(2) 39M. 126; 16 M. L. J. 614, 1 M. L. T. 881 
(1 B.). i 
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UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURD. 

UIVIL Apeeat No. 8) or 1915. 
October 7, LOLS. 
Present:--Mr,. McColl, J. C. 

NGA BA SIN—Caveator —ÅPPELLANT 
UEVSUS 

NGA PO HAV —Apenicayt Reaspeovowve, 

Probate anlAilministration Act Vaf R3, g 23— 
Letters of Administration —Objection by aloptet son = 
Exclusion of applicant —Qezstion of aloption, if to be 
gone into, 

In a case for the grant of Letters of Administration, 
where the caveator, if he establishes his adoption, . 
totally excludes the applicant from inheriting, the 
qnestion of adoption must be gons intn, unless 
the Court thinks unnecessary to grant Letters of 
Administration to any one. [p 5F9, col. 2.) 


Ma Tot v Ma Th, 8 Iud. Cas. 719;5 L., B. R. 78, 
distinguished, 


Mr. S. Mukeriee, for the Appellant. 

Mr. 0. G. 8S. Pillay, for the Respondent. 

JUDGMENT.—The respondent applied for 
Letters of Administration to the estate of his 
aunt, Ma Pa U. The application was oppos- 
ed by the appellant on behalf of the minor 
Po Thit. on the ground that Po Thit was 
Ma Pa U’s adopted son and that, therefore, 
the respondent was not entitled to any share 
of the estate, and also by one Ma Saw Il 
who claimed to be Ma U’s adopted danghter. 

The learned Additional Judge held on the 
authority of Ma Toky. Ma Thi 11) that it 
was unnecessary to go into the question, of 
these adoptions and granted Letters to the 
respondent. The abcve ruling has been 
misunderstood more than once. 

When the applicant is entitled toa share 
of the estate, whether the caveator establishes 
his adoption or not, then it is not usually 
necessary to go info the qnestion of adoption, 
because the applicant has established his 
right under section 23, Probate and 
Administration Act, and that is what was 
held in Ma Tok v. Ma Thi (1). But where the 
caveator, if he establishes his adoption, totally 
excludes the applicant from inheriting, that 
ruling does not apply, and the question of 
the adoption must be gone into, unless the 
Court thinks it unnecessary to grant Letters 
of Administration to any one. 

I explained this in Mi E Mya v. Nga Se 


(2) and Mi E Mya v. Nga Hmon (3). 


(1) 3 Ind. Cas. 719; 5 L. B. R. 78. 
(2) C. A. No 26 of 190. 
(8)'C. A. No, 270 of 1910. 
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In the present case the respondent is a 
‘ nephew of the deceased. Before Letters of 
Administration could be granted to him he 
had to prove under section 23, Probate and 
Administration Act, that he was entitled to 
some share of the estate. The appellant 
by alleging that Ma Pa U had left an adopt- 
ed son denied that the respondent was an 
heir. It was, therefore, necessary to go into 
the question of the adoption in order to 
decide whether Letters of Administration 
could lawfully be granted to the respondent. 

The order of the District Court is set 
aside and the application is remanded to 
that Court in order that if may be disposed 
of according to law. 

The costs of this appeal (Advocate’s fee 
one gold mohur) will be paid out of the 
estate. 


_ Order set aside; Case remanded, 





MADRAS HIGH COURT. 

Civin Revision Perrtion No, 702 or 1914. 
February 21, 1916. 
Present:—Mr. Justice Sadasiva Aiyar 
and Mr. Justice Moore 
GUNDAN alias CHENROYAN— 
PETITIONER 

VETSUS ~ 
KAMAKHA RAMA CHETTI AND ANOTHER 
RESPONDENTS, 

Civil Procedure Code Act V of 19° 8, O XVII, +. 3 
~~Decree wrongly passed on merits, if ex parte— 
Appeal Procedure. 

Where a Court wrongly passes a decree on the 
merits purporting to act under Order XVII, rule 3, 
of the Civil Procedure Code, the party against 
whom the decree is passed cannot treat it as an 
ex parte decree and then appeal against the order 
refusing to sot it aside, but should appeal against 
the decree itself. 

Chandramathi Ammal v. Narayanasume Iyer, 5 
Ind. Cas. 23; 7 M'L. T, 869; 33 M. 241; 19 M. L, J. 
760, followed. 

Petition,.under section 115 of Act V of 
1908, praying the High Court to revise the 
order and judgment of the District Court 
of Salem, in Civil Miscellaneous Appeal 
No. 4 of 1913, preferred against that 
of the Court af the District Munsif of 
Dharmapuri, in I. A. No. 209 of 1913 in 
Original Suit No. 899 of 1912. 
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Mr. V. C. Seshachartar, for the Peti- 
tioner. 

Mr. V. Purushothama Atyar, for the Re- 
spondents. 


JUDGMENT.—The petitioner ought to 
have followed the course which the plaintiffs 
in the case reported as Chandramathi Amma! 
v. Narayanasamt Iyer (1) followed under 
similar circumstances. 

In that case, when the District Munsif 
dealt with the suit under section 158, old 
Civil Procedure Code (corresponding to 
Order XVII, rule 3, of the new Code), 
instead of under section 157, the plaintiffs 
appealed against the decree "passed by the 
Munsif and preferred a second appeal to 
the High Court and then the High Court 
set aside the decree which the Munsif, 
applying section 158, Civil Procedure Code, 
had passed and themeelves passed the order- 
which the District Munsif ought to have 
passed, namely, the dismissal of the suit for 
default under. section 157 of the Civil 
Procedure Code, and then set aside that 
dismissal on the materials before them. 

The petitioner ought, therefore, to have 
appealed against the Munsif’s wrong decree 
purporting to have been passed on the merits 
under Order XVII, rule 3, of the Civil 
Procedure Code, instead of treating the 
decree as an ex parte decree and appealing 
against the order refusing. to set aside the 
ex parte decree, 

This revision petition against the order 
of the District Court dismissing that appeal 
must be and is dismissed. There will be no 
order as to costs. ~ 


Petition rejected. 


(1) 5 Ind. Cas. 23; 19 M. L.J. 760; 7 M.L. T. 369; 
33 M. 241. 


~ 


Vol. XXX1ÍL) 
HABIB-UN-NISSA V. MUSHARRAF ALI, 


OUDH JUDICIAL COMMISSIONER’S 
i COURT. 
Civir, Revision APPLIGATION No. 160 or 1915. 
December 15, 1915, 
Present: ~Mr. Kanhaiya Lal, A. J. C. 
Musammat HABIB-UN-NISSA—-PLAINTIEF 
—~APPLICANT 
VETSUS 
Sayed MUSHARRAF ALI—Derenpant — 


RESPONDENP.  - 
Evidence Act (Iof 1872), s. &5—Registration Act 
(XVI of 1908), s. 60 (2)—Power-of-attorney, admis- 


sibility of, in evidence—Civil Procedure Code (Act F of 


1908), O. IU, r. 2. r 

A registered power-of-attorney is admissible in 
evidence to prove agency under section 85, Indian 
Evidence Act, and unless its genuineness is suspected, 
in which case proof of its execution can be called 
for, the agent should be allowed to appear and act 
within the meaning of Order III, rule 2, of the Code 
of Civil Procedure. 


Application for revision from an order of 
the District Judge, Lucknow, dated the 11th 
October 1915, declining to accept the appeal 
against the order of the Subordinate Judge, 
Lucknow, dated the 6th August 1915. 

Mr. Akbar Alt, General Agent, for the Àp- 
plicant. 

Babu 
party. 


JUDGMENT.— Musammat Habib-un-nissa 
presented an application for leave to appeal 


Gopal Sahai, for the Opposite 


in ferma pauperis through her general agent, 


_ Akbar Ali. The learned District Judge re- 
fused to recognize Akbar Ali as a lawful 
agent of. the lady for the- purpose, taking 
him to be an-irregular legal practitioner. 


Akbar Ali produced a régistered power-of-: 


attorney in proof of the agency. It is 
stated that Akbar Ali presented the case 
for the lady in the Court of first instance 


too. The power-of-attorney is dated the 
95th August 1913, and was registered on 
the 5th September 1913 Under section 


£5 of the Indian Evidence Act read with 
section 60, clause (2) of the Indian Registra- 
tion Act,the power-of.attorney was admissible 
in evidence to prove the agency, and unless 
the District Judge had reason to suspect 
that the power. of-attorney was not genuine, 
in which case he could have summoned 
the principal to appear and verify it or 
called for proof of its execution, the agent 
should have been allowed to appear and 
act within the meaning of Order IIT, rule 
2, of the Code of Civil Procedure, 
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The application is, therefore, allowed and 
the case sent back to the lower Appellate 
Court with a direction to re-admit itunder 
its original number and to dispose of the 
application in the manner required by law. 
No order is made as to the costs. 

Application allowed, Suit remanded. ‘ 


MADRAS HIGH COURT. 
Seconp Cryin Aeprats Nos. 1453 anp 1607 
oF 1914, 

January 26, 1916. 
Present:—Mr, Justice Coutts Trotter and 
Mr. Justice Seshagiri Aiyar. 

In S., A. No. 1453 of 19:4 
THEETHAN KANDI’S son CHAMI— 
PLAINTIFF —APPBLLANT 
Versus 
ANA PATTAR’S son ANA PATTAR AND 
OTHERS —DEFENDANTS — RESPONDENTS. 

~ In 8S. A. No. 1607 or 1914. 

ANA PATTAR’S son ANA PATTAR AND 
ANOTBER— DEFENDANTS Nos, 1 AND 2—- 
APPELLANTS 
VEVSUS 
THEETHAN KANDUS son CHAMI anp 
ANOTAER—PLAINTIFF AND Desenpant No. 8 


— RESPONDENTS. 

Evidence, secondary—Unstamped. agreement, terms of, 
sale of goods under, proof of —Suit for goods delivered 
or utlue—Detinue—Conversion—Limitation Act (IX of 
1908), Seh. I, Arts. 48, 49, 62. s 

A claim for the yalue or return of goods delivered 
to defendant cannot be proved by an unstamped 
agreement between the parties, but the plaintiff can 
prove the fact of delivery and state that ho got 
nothing in return and the onus is then shifted on to 
the defendant for showing: his right to detain the 
goods. [p. 662, col. 1.] 


Such an action is one in detinue or conversion to 
which either Article 48 or Article 49 of the Limi- 
tation Act applies, and not Article 62. [p. 662, col. 2.] 

Receipt of grain is not receipt of money within the 
oe of Article 62 of the Limitation Act. [p. 662, 
col. 2. 


Second appeals against the decree of the 
Court of the Subordinate Judge of South 


Malabar at Palghat, in Appeal Suit No, 
S37 of 1913, preferred against that of the 
District Munsif of Palghat, in Original] 


Snit No, 422 of 1912, 
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Mr. T. K. Govinda Aivar, for the Appel- 
JJant in S. A. No. 1453 of 1914 and for the 
Respondents in S. A. No. 1607 of 1914, 

Mr. C. V. Ananthoakivshna Aiyar, for the 
Respondents in S. A. No. 1453 of 1914 and 
for the Appellants in S. A No. 1607 of i914. 


JUDGMENT. 


In S.-A. No. 1607 or 1914. 

In this case the plaintiff sned for the 
payment of the value of certain paddy which, 
he said, he advanced to the defendants for a 
consideration which had failed. Abt the trial 
he sought to prove what that consideration 
was by giving secondary evidence of an 
unstamped document, which is not allowed 
by law. The plaintiff was, therefore, in this 
position: he proved that he handed the paddy 
to the defendants, but he conld not prove the 
terms on which he handed it. Mr. Anantha- 
krishna Aiyar says, that heing so, his position 
is hopeless; and he cannot give any evidence 
of the circumstances in which he gave the 
paddy because the moment he attempts to do 
it, he would offend against the rule of 
evidence which prohibits oral evidence of an 
unstamped document. But it is competent to 
the plaintiff to go thus far; he can prove the 
handing over of the paddy and state that he 
got nothing in return. I think -that is 
enough to throw upon the ‘defendants the 
burden, which they have not discharged, 
showing thatit was either given as a gift 
or that in-fact some consideration passed 
for it. On this point, therefore, the appeal 
fails. 

It also fails on the other point which was 
taken, namely, that the matter was res 
judicata by reason of the judgment in a 
prior suit ona promissory note, because in 
that suit the same issne was raised. No 
doubt it was raised; but when the trial 
came on, the Court so far from deciding it 
declined to go into the question and held that 
it was not necessary. to go intoit. That 
decision cannot, therefore, operate as res 
gudieata, < 

On both grounds therefore, the appeal fails 
and is dismissed with costs, 


In'S. A. No..1453 or 1914. 


Coutts TROTTER, J.— This appeal raises 
the question of limitation which is 
not easy; and it is not easy because 


the action was, so to speak, a sham ` 
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fight as none of the parties were really fight- 

ing on the true facts. The difficulty arises 
from the fact that the agreement which 
was come to by the parties is inadmissible 
in evidence as we have held in the other 
second appeal (No. 1607 of 1914), and 
no evidence can be given ahunde of its 
contents and, therefore, there is no evidence 
of the contract at all. Accordingly the plaint- 
iff, who snes for the return of the paddy 
which he handed over to the defendants 
really in accordance wih the inadmissible 
contract, eculd not launch his action in that 
way. He had to launch his action in some. 
other way. How exactly he has launched it, 
it is diffcalt to make out. But we think that 
on the facts proved his action is in detinue 
or in conversion. The defendants having 
entered into an agreement unenforceable 
and void had really no right to take the 
paddy atall or if they took it, they had no 
In these circnmstances 
I think that either Article 48 or 49 -of the 
Limitation Act applies and that the Judge 
rightly decided that the plaintiff’s snit was . 
barred by limitation. ` 


I do not wish to express any final -opinion 
about it, but as at present advised [ am not 
inclined to hold that the payment in kind ean 
be accurately described as payment of money 
for the parposes of the Limitation Act. 

The appea] must be dismissed with costs. 

SESHAGIRI Atyar, J.— I am also of the same 
opinion. I think Article 62 has no applica- 
tion because the receipt of paddy cannot be 
said to bə receipt of money. The observa- 


tion of Stuart, O. J., in Reference by the Board 


of Revenue, North Western Provinces (1)- 
supports this position and, therefore, the 
action must be regarded as one for goods or 
their value, which will come under Article 49; 
and if it does not come under Article 49, it 
would come under Article 48.. The decision 
is right and the appeal must be dismissed 
with costs. 
Appeals dismissed. . 


(1: 3 A. 788 at p. 793; A. W. N. (1381 ) 74. | 
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GAURI SHANKAR v. LACHHMIN KUNWAR, 


: OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Execution OF Decree Avpran No. 20 or 19:5. 
December 16, 1915. 

Present:— Mr. Stuart, A. J. C. 
GAURI SHANKAR AND anoruer—DEcREE- 
HOLDERS— APPELLANTS 
Versus 
Musammat LACHHMIN KUNWAR AND 
ANOTHER—d CLGMENT-DEBTOR3— 

" RESPONDENTS. 
Res judicata~ Hrecution of decree—Time-barred 


decree, execution of—Requisites for execution of time- 
barred decree. 

Tn order to enable a decree to be executed in 
spite of the fact that execution is time-barred, it 
is necessary to establish that noticc requiring the 
judgment-debtor to show cause why the decree 
should not be executed against him has been 
served on bim and that he has thus beenin a 
position to raise the plea of limitation, that a Court 
hus expressly or impliedly decided by a final order 
the question of limitation in favour of the decree- 
holder and that there has been an cffective order 
of adjudication. [p. 664, cols, 1 & 2.3 


Appeal against the order of the District 
Judge, Lucknow, dated the 12th March 1915, 
upholding that of the Subordinate Judge, 
Barabanki, dated the llth December 1Y14. 


Mr. A. P. Sen, for the Appellants. 


Messrs. Mohammed Wasim and Samiullah 
Beg, for the Respondents. 


JUDGMENT.—The appellants are the 
holders of a mortgage decree under the 
terms of which the mortgaged property was 
to be brought to sale. The decree was 
made absolate on 25th Mareh 1911. They 
applied for execution of thedecree on Sth 
April 1914. On that date the application 
for execution was time-barred It was 
suggested in the Court below that the 
application was not time-barred on that 
date, as it had been kept alive by the 
payment of cerfain amounts out of Court 


by the judgment-debtors in satisfaction of — 


the decree. But that plea is abandoned in 
this Court, the learned Counsel for the 
appellants expressly withdrawing it. Thus 
it is agreed in this Ceurt that on 8th April 
1914 the execution of the decree in question 
was time-barred. The Court of execution 
fixed the 27th of April 1914 as the date 
for passing orders on the application and 
did not at first issue notice to the ,judg- 
ment-debtors, The application came on for 
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hearing on 27th April 1914, and the 
presiding Judge ordered that notice should 
issue to the judgment-debtors under the 
provisions of Order XXI, rule 22, that 
is to say, to show cause on a date fixed 
(the date fixed being thel4th May 19i4) 
why the decree should not be executed 
against them. This order was -passed but 
if was never carried out. The notice issued 
to the judgment-debtors, who are the widows 
of the deceased judgment-debtor, was to 
appear on 14th May 1914, if they desired 
to show cause against their names being 
entered in the place of the name of their 
deceased hnsband. The application came on 
for hearing on 14th May 1914 and on 
that date the decree-holders were present 
but the judgment-debtors were absent. 
There was no reason why they should 
appear and show cause as they were the 
representatives of Thakur Bakhsh their 
deceased husband and had no objection to 
the entry of their names in the place of 
his. They had not, it is to be noted, 
been asked to show cause why the decree 
should not be executed against them. On 
14th May 1914 the presiding Judge 
adjourned the hearing of the application 
to the 4th June 1914, in order that the 
decree-holders might adduce evidence on 
that date to show whether the property 
was or was not ancestral. On 4th June 
1914 the decree-holders were absent, the 
judgment-debtors were also absent, and the 
application was dismissed. On Ist Septem- 
ber 1914 a fresh application was made 
for sale of the property. No notice was 
issued to the judgment-debtors. The Court 
under a misapprehension asto the necessity 
of issuing that notice passed an order for 
sale at once. The judgment-debtors, com- 
ing to hear of the passing of this order, 
objected successfully on the ground that 
the application of Eth April 1914 was 
time-barred. The learned District Judge 
upheld that objection on appeal. 


The learned Counsel for the appellants 
relies on the decision of their Lordships 
of the Privy Council in Maungul Pershad 
Dichit v. Qrija Kant Lahiri (1) as explained 
and followed by a Bench of the Allahabad 


- (1) 8 ©. 51, (P. C.); 1} 0, L. R, 113; 81, A..128; 4 
Sar. P. ©. J. 249. 
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High Court in Sheoraj Singh v. Kameshar 
Nath (2). But there-is nothing in the 
decision of their Lordships of the Privy 
Council which supports his plea. Their 
‘Lordships decided that, when an order for 
attachment had been made after notice 
served on the judgment-debtor to show 
cause why the decree should not be executed 
against him, by a competent Court having 
jurisdiction to try and determine whether 
the decree was barred by limitation, the order 
became final and unless set aside was valid, 
and that it was not open to the judgment- 
debtor in subsequent proceedings to object 
that execution was barred by limitation at 
the time that the order was passed. Where 
the Court of execution had jurisdiction to 
determine that a decree was barred by 
jimitation and nevertheless has ordered 
attachment, the order whether right or 
wrong is a final order. The case is, however, 
altered when the judgment-debtor has 
` received notice but no effective order has 
been made by the Court of execution. 
Such a case will be ‘found in Buaseshur 
Mullick y. Maharaja Mahatab Chunder Bahadoor 
(3) which was decided by a Bench of the 
High Court of Calcutta. The decision is 
referred to at page 55 of the Privy Council 
decision already quoted, and their Lordships 
take no exception to the accuracy of the law 
expounded therein. In this case the appel- 
lants are even in a worse position, for here 
the judgment- debtors never received any 
notice to contest the validity of the appli- 
cation for execution of the Cecrec, were 
not at first given an opportunity of setting 
up a plea of limitation and took the plea 
of ‘limitation at the earliest possible oppor- 
tunity after they had discovered that an 
order for sale had been issued against 
them: A case similar -to this will be found 
an Kaniz Fatima v. Muhammad Jafar Ali 
Khan (4). In order to enable n decree 
to be executed inspite of the fact that 
execution is time-barred, it is necessary 
to establish that notice requiring the 
_ ‘judgment-debtor to show cause why 

the decree should not be executed 
against him has been served on him and 


(2) 24 A. 282: A. W. N. (1202) 63. 
(3) 10 W.R. (F. B) 8; B. L. R. Sup; Yol. 967. 
(4) 6 Ind. Cas. 746; 18 0. ©. 90. 
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that he has thus been in a position to raisé 
the plea of limitation, that a Court has 
expressly or impliedly decided by a final 
order the question of limitation in favour 
of the decree-holder and that there has 
been an effective order of adjudication. 
All these three elements are absent in 
the present case. In these circumstances 
the lower Courts have rightly refused to 
permit execution of the decree as ro 
application was made for its execution 
within the period of limitation allowed by 
the law. 

I dismiss this 
will pay their 
the respondents. 


The appellants 
and those of 


anah 
own costs 


Appeal dismissed.. 


LOWER BURMA CHIEF COURT. 
First Civi APPRAL No, 108 or 1911. 
June 2, 1915. 

Present:—Mr. Justice Ormond and 
Mr. Justice Twomey. 

MA GUN alias FULJAN BIBI AND OTHERS 
— DEFENDANTS——A PPELLANTS 
versus 
R. MONIANDY SURVEY PLAINTIFF — ` 


RESPONDENT., 

Civil Procedure Code (Act V of 1908), s. 2 (2)— 
Decree— Order overruling preliminary objection as to 
maintainability of suit, whether decree—Aprpeal. 

An order overruling a plea against the maintain- 
ability of a suit is not a decree within the meaning of 
section 2 (2) of the Code of Civil Provedure and, 
therefore, no appeal lies from it. [p. 665, col, 1.] 


Mr. Fagan, for the Appellants, 
Mr. Doctor, for the Respondent. 


JUDGMENT.—The plaintiff sued for 
possession of land and for mesne profits. The 
defendant raised a plea in bar, viz., that the 
suit was not maintainable inasmuch as the 
plaintiff at the time, of the institution of 
the snit was not registered as the owner 
of the land in accordance with rule 14 
of the Pegga Waste Land Grant Rules 
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of 1863. The District Judge held that the 
rule in question is not in force or at least 
that 16 does not affect the jurisdiction of 
the Courts, and. he ordered the case to 
proceed. Against that order the defendant 
now appeals, The question is whether an 
appeal lies. Itis notan order from which 
an appeal lies under the Code of Civil 
Procedure and it is clearly not a final decree. 
Is it then a preliminary decree within the 
meaning of section 2 (2) of the Code? 
In section 2 (2) a decree is defined as being 


“the formal expression of an adjudication ` 


which, so far as regards the Conrt ex- 
pressing it, conclusively determines the 
rights of the parties with regard to all or 
any of the matters in controversy in the 
suit, and may be either preliminary or final.” 
“The above order was an adjudication 
upon an issue which, if it had been decided 
against the plaintiff, wonld have resulted 
in a final decree dismissing the suit. 


There would then have been a conclusive | 


determination that the plaintif was not 


entitled in that suit to any of the reliefs 


claimed by him. But the issue was decided 
in favour of the plaintiff and so the decision 
only: meant that he was entitled to have 
his claims „heard and determined in the suit. 
There was nodetermination of the rights 
of the parties with regard to any of the 
matters in controversy in the suit, 
which’ means a determination of the 
rights- of the parties with regard to 
any of the reliefs claimed jn the suit, eg., 
when a plaintiff obtains’a preliminary: decree, 
his right to part of the relief claimed by 
him is determined. 

Moreover, the adjudication was not conclusive, 
for the Judge could at any time before 
finally disposing of the suit have changed 
his opinion and dismissed the suit on this 
issue. l 

Mr. Fagan, for the appellant, cited the 
case of Sidhanath Dhonddev Garud v. Ganesh 
~ Govind Garud (1), but that case has been over- 
ruled by a Full Bench decision in Chanmal- 
swami Rudraswamt v. Gangadharappa Bas- 
lingappa (2) and has`been dissented from in 
Kumini Debi v. Promotho Nath Mukerjee (8). 


. This ‘appeal is dismissèd with costs. 
(1) 17 Ind. Cas. (37; 37 R. €0; 14 Bom. L. R. 916. 
(2) 26 Ind. Cas. 885; 16 Bom. L. R. 954; 39 B. 839. 
7 (3) 27 Ind. Cas. 317; 20 C. L. J. 476; 19 0. W.N. 
756. < 


INDIAN CASES. , 


KOLLA GANGAMA NAIDU V, SECRETARY OF STATE. 


_ applies, 


665 


Mr. Doctor, for respondent, asks for costs 
as upon the valnation of the suit. This 
appeal was from an order in the suit which 
order had not the force of a decree. Article 
11 of Second Schedule of the Court Fees Act 
and the proper stamp on this” 
appeal was astamp of Rs. 2. Advocate’s 


_fee is fixed at three gold mohurs. 


Appeal dismissed, 


MADRAS HIGH COURT. 
Seconp Civin Appeat No 323 or 1914, 
February 17, 1916. 

Present: —Mr. Justice Coutts Trotter and 
Mr. Justice Seshagiri Aiyar. 
KOLLA GANGAMA NAIDU AND ANOTHER 
— PLAINTIFFS—APPELLANTS 
VETSUS 


Tun SECRETARY or STATE ror INDIA 


In COUNCIL, REPRESENTED BY 
Tage COLLECTOR or CHITTOOR— 


DEFENDANT— RESPONDENT. 

Madras Land Encroachment Act (III of 1905), ss. 
6, 14, scope of—Occupant of land evicted by Collector 
— Suit to recover land—Limitation. 

The language of section 14 of the Madras Land 
Encroachment Act makes it clear that it was intend- 
ed to give a party all rights of action against 
any proceeding taken under the Act: that is, not only 
can an aggrieved party sue for damages in respect 
of unlawful proceedings under the Act, but also for 
a declaration of his right to property or for the 
recovery thereof. [p. 666, cols. 1 & 2.] 

Where, therefore, an occupant of land was evicted 
therefrom by order of a Collector under section 
6 of the Act and he sued to recover the land 
alleging that the eviction was unlawful: 

Held, that this was a proceeding under the Act 
and the period of limitation applicable was the 
shorter period provided by the Act itself, and not 
the period of limitation underthe general law. [p. 
€66, col. 1.] SaaS 

Appeal against the decree of the District 


Court of North Arcot, in Appeal Suit No. 536 
of 1913, preferred against that of the 
Court of the District Munsif of Chittoor, 
in Original Suit No. 644 of 1911. 


Mr. G. S. Ramachandra Atyar, for the 
Appellant. 


Mr. K. S. Krishnaswamt Azyangar (for the 
Government Pleader), for the Respondent. 
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JUDGMENT. 

Coutts TROTTER, J.—In this case the pcint 
was argued at length that the eviction was 
bad and, therefore, was not a proceeding 
under the Act, because if was carried ont by 
the Tahsildar instead of the Collector. Mr. 
Krishnaswami Aiyangar at the end of the 
case pointed ont that, when the facts were 
looked into, the eviction was clearly carried 
out under the written order of the Collector 
and the whole substructure on whieh this 
argument was founded fell to the ground. 


A further point was taken that as the 
suit was for the recovery of real property, it 
was not a proceeding under the Act but was 
a proceeding under the general law, and 
reliance was placed upon two decisions of 
this Court on a section of another Act, which 
was said to be so analogous in its language 
as to give guidance in determining the mean- 
ing of this section in this Act. The section 
in question was the old section 156 of the 
Madras Local Boards Act of 1884. One of the 
cases is President of the Taluq Board, Sivaganga 
y. Narayanan (1) and the otheris Syed Ameer 
Sahib v. Venkatarama (2). To my mind the 
learned Judges in the latter case, Muthnu- 
swami Aiyar and Wilkinson, JJ., pointed ont 
the true distinction between these sections 
when they said that the old section 156 was 
only applicable to suits for compensation 
elaimed for wrongful acts committed under 
the colour of the Act; in other words, it was 
a section giving the person affected remedies 
against the officers who misused their powers 
under the Act to the detriment of individuals, 
I do not think that reasoning can apply to 
this section, which is in the very widest 
terms and gives a remedy toany person who 
deems himself aggrieved by any proceeding 
under the Act. I, therefore, think this is a 
proceeding under the Act and thatthe period 
of limitation applicable is the shorter period 
provided by the Act itself and not the period 
of limitation under the general law. 


SESHAGIKI Atyar, J.- Lagree. The langu- 
age of section 14 of Madras Act Lil of 1908 
makes it clear that it was intended to give 
the party all rights of action against any 
proceeding taken underthe Act; that is, not 
only can the aggrieved party sue for damages 


(1), 16 M. 317. 
(2) 16 M. 296, ` 
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in respect of unlawful proceedings under the 
Act, but also fora declaration of bis right to 
property or for the recovery of property. 
The language of the sections to which Mr. 
Ramachandra Aiyar has drawn our attention 
shows that they were all intended to give the 
party a personal remedy in tort for damages 
against persuns who unlawfully used the 
powers given under the Acts. The cases on 
the language of those sections have vo bearing 
on the language of the present section. |, 
therefore, agree that the second appeal should 
be dismissed with costs. 
Appeal dismissed, 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’sS COURT. 
Crvin APPEAL No. 381 or 1915. 
November 4, 1915. 
Present; Mr, McColl, J. C. 
NGA SAN BAW AND OTHEKS— 
DEPENDANTS—- APPELLANTS 
VETSUS 
NGA LU E AND ANOTHER— Praintirrs— 
RE PONDEN'IS. 

Civil Procedure Code (Act V of 108), O. XLI 
gt. 11, &1—Judgment— Reasons, uhen to be given— 
Discretion — Error of procedure. 

The provisions of Order XLI, rule 31, of the 
Civil Procedure Code are not applicable in their 
entirety to the dismissal of an appeal under Order 
XLI, rule 11. Every case must stand on its own 
merits. ‘Ihe discretion, ‘however, given by rule 11 
is not an arbitrary discretion but a judicial 
discretion. [p. 667, col- 1 & 2.] 

In a case where questions of fact are involved, the 
Appellate Court onght to give its reasons for dis- 
missing an appeal and its judgment should at Jeast 
show that the Court understood the case and 
did consider the grounds of appeal. [p. 667, col. 2; 
p. 668, col. 1.1 : 


Mr, J. C. Chatterjee, for the Appellants. 

Mr, D. Dutt, for the Respondents. 

JUDGMENT.—The plaintiffs-respondents 
sued for Rs. 148 compensation for damage 
caused to their plantain trees by a dam raised 
by il.c defendants-applicants. 

The ‘Township Judge granted plaintiffs- 
respondenta a decree for Rs. 111 and costs. 

The defendants-applicants appealed and 
the learned District Judge after hearing 
defendants-applicants’ Advocate dismissed 
the appeal withont giving notice to the 
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plaintiffs-respondents or sending for the 
record. : 

The  defendants-applicants have now 
applied for revision. The application will 
be taken asa memorandum of appeal ynder 
section 100, Civil Procedure Code, because 
an appeal lay as the suit was not cognizable 
by a Court of Small Causes, as it fell under 
section 35 (¢), Provincial Small Cause Courts 
Act.. 

The District Judge’s judgment consisted 
of the four words, “I decline to interfere.”, 

The question : whether a Judge, who 
dismisses an apneal under the Civil Procedure 
Code summarily,is bound to write a judg- 
ment or not has been considered several 
times by the High Courts of India and the 
decisions on the point are not unanimous. 

It was held in Rami Deka v. Brojo Nuth 
Saikia (1) thatan Appellate Court which 
dismissed an appeal. under section 551 of 
the Civil Procedure Code of 182, which 
corresponded with Order XLI, rule 11, of the 
present Code, was bound to writea judg- 
ment that conformed to section 574 (Order 


XLI, rule 31). 


provisions of section 574 of the Code of 1882 
were not applicable in their entirety to the 
case of an appeal dismissed -under section 551 


_of that Code. ‘In Pachi Dasi v. Bala Das 


# 


(3) the learned Judges who heard the 
appeal differed as to whether section 574 


of thé Code of 1882 applied to an appeal. 


dismissed under section 551 or not. In 
Tanaji Dagle v. Shankar Sakharam (4), 
which is apparently the latest published 
decision on the.. point, it was held that in 
dismissing an appeal under Order XLI, 
rule 1], it was not obligatory on the 
Appellate Court to write a judgment. 

1 think the best.opinion is that expressed 
by the Allahabad High Court, viz„ that 
the provisions of section £74, Civil Pro- 
cedure Code of 1812 (Order XLI, rule 
31, of the present Cede) are not applicable 
in their entirety to the dismissal of an 
appeal under section 45! (Order KALI, rule 
ll, of the present Code) and that every 


(1) 250.97; 10. W. N. 692. 

(2) 30 A. 3.9; A. W.N. (1908) 115: 5 A. L. J. 309. 
(3) 2 Ind. Cas. 405; 13 C. W. N. 1081. 

(4) 12 Ind. Cas. 564; 36 B. 116; 13 Bom, Ia R. 


1008. 
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In Samin Hasan v. Piran (2). 
the Allahabad High Court held that the 
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its own merits. I 
rule 
11, provides for a special case in which 
an appeal may be dismissed analogons to 
a dismissal for default and that rule 11 
stands by itself and is not governed by 
any other rule; but, on the other hand, I 
am strongly of opinion that the discretion 
given by rule 11 is not an arbitrary 


case must stand on 


discretion but a judicial discretion. If 
the words I decline to interfere’ were 
held to be a sufficient judgment in all 


cases, and it could not be urged as a 
ground of second appeal that they were 
not, there would be a danger that lower 
Appellate Courts might shirk their duties 
and that the High Court would be practically 
turned into a Court of First Appeal from 
Township and Sub-Divisional Courts, with 
the result that the work of that Court 
would be greatly increased and litigants 
would be deprived of the right given to 
them by the Civil Procedure Code and 
would have to pay Court-fees twice over. 
The whole scheme of appeals would be 
altered and it would be better to eliminate 
the Court of First Appeal altogether. I 
can imagine a case in which the jadgment 
of the Court of first instance was all that 
a judgment should be and in which the 
grounds of appeal were obviously untenable. 
In such a case it would . be unnecessary 
for the Appellate Court to write a judgment. 
Many jail appeals in criminal cases are of 
this nature. But the present rase was quite 
different. Suits for compensation for 
damage caused by obstructions of water- 
courses are by no means always simple 
eases. I think the District Judge was 
bonnd to give reasons for dismissing the 
appeal, because the reasons were not obvious. 
He should have at least shown .that he 
understood the case and that he had 
considered the grounds of appeal. One of 
the grounds of appeal was that the damage 
was caused not by the deferdants- applicants’ 
dam but by vs major. lf the District 
Judge had sent for the record, be would 
have seen that this defence was raised 
in the written statement, where it was 
alleged that “the plaintiffs’ land was always 
inundated when there was heavy rain, dam 
or no dam, and that no issue had been 
framed on the point. The defendants- 
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. applicants might have had no right to 
obstruct the waterccurse, but their inter- 
ference with a public right would not give 
the plaintiffs-respondents a right of suit. 
They had to prove special damage or 
trespass. The suit was not properly tried 
and the words “I decline to interfere’ do 
not meet the case at all. 

When the points urged on appeal are 
points of Jaw. only and they have all been 
considered by the first Court, then if an 
. Appellate Court dismissed an appeal in 

the words used by the District Judge, the 
inference would be -that he took the same 
view of ‘the law as the Judge of the Court 
of first instance and adopted his reasons. 
But when a question of fact is involved 
the matter is different. In an appeal 
under section 100, Civil Procedure Code, 
-_eoneurrent findings of facts by the Courts 
below if based on proper evidence are 
binding on the second Appellate Court, but 
of what value cana finding of fact by a 
Judge of a lower Appellate Court be 
when he has not read the evidence? I 
have disposed : of a very large number of 
criminal appeals and I have dismissed a 
great many of them summarily, but I 
have dismissed very: few indeed without 
reading the record. In civil appeals in 
which findings of fact are challenged, the 
danger of accepting the findings of the 
Court of first instance is much -greater 
than in criminal cases. Itis rare for even 
an inexperienced Magistrate to convict 
without any evidence, but cases constantly 
come before this Court in which a Township 
Judge has deprived a defendant of land of 
which he may have been in possession for 50 
years, without a particle of evidence of the 
plaintiff’s title. I believeit is the practice 
of this Court to admit an appeal if one 
of the grounds is that the decision is against 
the weight of evidence. 


I am of opinion that the District Judge 
committed an error of procedure in omit- 
ting to give reasons for his decision and 
that error may possibly have affected the 
decision on the merits. 


The decree of the lower Appellate 
Court is reversed and the case is remanded 
to that Court in order that the appeal may 
be disposed of according to law. 
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The cost of this appeal (the application. 
is turned into a memorandum of appeal) 
will follow the final result. 

The defendants-appellants will be given 
a certificate under section 13, Court Fees 
Act. 

Case remanded. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
ORIGINAL Civit Sort No. 43 oF 1915, 
July 1, 1915. 

Present: —Mr. Crouch, A. J.C. 
DOULATRAM VALABDAS AND OTHERS — 
PLAINTIFES 
CETSUS 
ALIBHAI IBRAHIMJI AND. OTHERS— 
DEFENDANTS. 

Vendor and purchuser—Contract of sale of immove- 
able property-—Time, whether of essence of cont:act 
~- Failure to complete contract «within specified time, 
effect of—Right to damages—Payment of deposit 
at auction sale, nature of-—Vendor, when can forfeit 
such depostt~Contract Act (IX of 1872 ), s. 55. 

Tu cases of the sale of immoveable property time is 
not of the essence of the contract, unless it be 
quite clear that the parties specially agreed that 
it should be so. [p. 669, col. ).] 

Burjorji Dhunjibhoy v, Jamshed Khodaram Irani, ` 
20 Ind. Cas. 469; 15 Bom. L, R. 405 at p. 412; 38 B. 
77, distinguished, 

Where time is really of the essence of the contract, 
fnilure to complete by specified time gives. right 
to the promisee to immediately rescind. “But where 
it is not of the essence of the contract, he has a 
right to damages only. Bunt in any case the contract 
must be performed within a reasonable time. [p. 
669, col. 2.] 

A. deposit is paid as a guarantee for the per- 
formance of the contract and, where tho contract 
goes off hy default of the purchaser, the vendor. 
is entitled toretain the deposit. But in order to 
enable the vendor so to act, there must be acts 
on the part of the purchaser which not only amount 
to delay sufficient to deprive him of the equitable 
remedy of specific performance, bnt which would 
make his conduct amount to a repudiation on his 
partof the contract. [p. 669, col. 2] 


Howe v, Smith, (1884) 27 Ch. D, 89; 53 L.J. Ch. 
1055; 59 L. T, 573; 22 W. R. 802;48J. P. 773, followed. 


Where it ig alleged that time is of the esserce of 
the contract, itis meant that the particular time 
mentioned for completion is the predominant 
coustiiuent element of the contract without which 
it wopld not be what it is, and such that if the time 
be allowed to pass without the contract being 
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MAUNG GYI Vv. MAUNG SEIN NYUN 
completed, it ie fair and reasonable to consider that 
the promisor has definitely and finally refused or 
rendered it impossible to carry ont the contract. 
fp. 669, col 1.) 
: Mr. Lalchand Hasomal, for the Plaintiffs. 

Mr. Hirdaram Mewaram, for the Defend- 
ants. ; 

JUDGMENT.—As to the 4th issue, as 
defendants .absolutely refused to complete 
the sale after the 16th, notwithstanding 
that they were urgently requested so to do 
by tbe purchasers and received on the 1&th 
a lawyer’s -notice, they must ‘return the 
deposit. Even if we assume that the pur- 
chasers were wholly to blame for the sale 
not being completed on the 16th, defendants 
had no right to appropriate the deposit on 
the evening of that day, unless they can 
show that time was of the essence of the con- 
tract. When it is alleged that time is of the 
essence of the contract, it is meant that’ the 
particular time mentioned for completion is 
the predominant constituent element of the 
contract without which it would not be what 
it is, and such that if the time be: allowed 
io pass without the contract being completed, 
it is fair and reasonable to consider that the 
promisor has definitely and finally refused or 
_ rendered it impossible to carry out the con- 
tract. Now, it-is one of the very well-known 
principles of equity that in cases of the sale 
of. immoveable property time is net of the 
essence of the contract, unless it be quite 
clear that the parties specially agreed that 
it should be so. Mr. Hirdaram relies on the 
conditions of sale, and on the fact that they 
were read out at the auction. But the con- 
ditions are the ordinary conditions of sale; 
there is nothing in them to suggest that if 
through some misunderstanding the sale was 
not completed by the loth September, the 
purchasers, though quite willing to pay their 
purchare-money, should forthwith be fined 
Rs. 10,000. ‘The contention is altogether 
prepcsterous. 

Mr. Hirdaram has relied on passages in 
the judgment of the Chief Justice in 
Burjorjt Dhunjibhoy v. Jamshed Khodram 
Irani (1), where time is said to be of 


the essence of the contract in an agreement. 


to sell immoveable property. But in that 
case it was found that there had been un- 


. reasonable delay on the part of the vendees, - 


(1) 20 Ind. Cas. 469; 15 Bom. L. R. 405 at p. 412, 
a8 B- 77. 
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that is to say, that the vendees had failed to 
earry out their contract within a reasonable 
time. The deposit amounted to only about 
15 per cent. of the purchase-money and the 
vendors did not finally rescind the contract 
until they had given two definite extensions 
of time, and then waited another nine days. 

It must be borne in mind that where time 
is really of the essence of the coniract, 
failure to complete by specified time gives 
right to the promisee to immediately rescind. 
But where it is not of the essence of the 
contract, he has a right to damages only 
Bué in any case the contract must be per- 
formed within a reasonable time. 

As to the right of the vendor to retain 
the deposit Mr. Hirdaram has cited the lead. 
ing case of Howe v. Smith (2) and other 
authorities. The law as laid down in Howe 
v. Smith (2) is still generally accepted as 
correct, and may be thus stated, A deposit 
is paid as a guarantee for the performance 
of the contract and where the contract goes 
off by default of the purchaser, the vendor 
is entitled to retain the deposit. But in 
order to enable the vendor so to act, there 
must be acts on the part of.the purchaser 
which not only amount to delay sufficient to 
deprive him of the equitable remedy of 
specific performance, but which would make 
his conduct amount to r repudiation on his 
See judgmen 
Cotton, L. J. at page 95 and of Doser 7 J i 
at page 99.) ae 

I hold that plaintiffs are entitled to return 
of the earnest money. 

Suit decreed, 


(2) (1884) 27 Ch D. 89; 53 Ta. J, Ch. 1052; 50 L. P 
573; 32 W.R, 802; 48 J. P. 773. 





LOWER BURMA CHIEF COURT. 
Crvit MISCELLANEOUS APPLICATION No. 32 
oF 1915. 

May 16, 1915, 

Present: Sir Henry Hartnoll, Kr., 
Offic. Chief Judge. 

MAUNG MAUNG GY I~ 
PLAINTIFF - ÅPPLICANT 

7 VETEUS 
MAUNG SEIN NYUN—DEFENDANT— 
RESPONDENT. 
Legal Practitioners Act (XVII of 1879), ss. 10, 32 
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—Appearance in Courts vila eldre Pleader’s 
license—Proper procedure—Civil Procedure Code (Act 
F of 1908), O. HL #1. 

Where a Barrister complained to the Deputy Com- 
missioner that a certain person was appearing in 
Courts without holding a Pleader’s license but asked 
for no specific relief and the Deputy (ommissiorer, 
in his capacity as District Judge, presuming that the 
itigants allowed that person to appear in those 
cases only in which they did not think it necessary to 
obtain professional advice, refused to interfere: 

Held, that the proper course for the Barrister to 
pursue would be to petition the District Court 
asking that the man be punished under section 
82 of the Legal Practitioners Act and that the 
District Judge should then proceed to adjudicate on 
the matter, notwithstanding the order already passed 
and should decide whether he was usurping 
the functions of a Pleader and practising as such 
in contravention of section 10 of the Act or whe- 
ther his appearances were covered by the provisions 
of Order 111, rule 1, of the Civil Proc: dure Code. 

Tussudug Hosain v. Girhar Narain, 14 0, 556, 
referred to. 

Application praying for an order barring 
Maung Sein Nyun (not a Pleader) from 
appearing in any case. civil or criminal, in 
any Courts except in cases in which he 
himself is the actual party. 

ORDER.—On the 1 th February last 
Maung Maung Gyi, a Barrister, complained 
to the Deputy Commissioner, Tavoy, that 
one Maung. Sein Nyun had been appearing 
before the Courts at Tavoy without hold- 
ing a Pleader’s license. The petition set 


out Maung Sein Nyun’s alleged practice. 


No specific relief was asked for but the | 


Daputy Commissioner in his .capacity as 
District Judge passed the following order: — 
-~ “I presume that litigants allow Maung 
Sein Nyun to conduct only those cases which, 
they 
of a professional Pleader or Advocate and 
I am not prepared to interfere with the 
diseretion of the Judges under the proviso 
- to rule 1, Order II], First Schedule, Civil 
Procedure Code.” 

Maung Maung Gyi has now applied for a 
revision of this order and asks that Maung 
Sein Nyun be barred from appearing inany 
case, civil or criminal,..in any Courts except 
in cases in which. ha himself is the actual 
party. It does not-appearthat Maung Maung 
Gyi ever drew.’ the attention of the District 
Judge to the provisions of sections 10 and 
32 of the Legal Practitioners Act 
(XVIII of 1879), nor did he ask that action 
‘be taken under section 32 of the Act. His 
petition was. one to‘the Deputy Commissioner 
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and did notstate what action was reqnired. 
He has filed before this Court a Jist of 
cases in which Maung Sein Nyun is alleged 
to have appeared in the Additional District 
Court and Township Ccurt, Tavoy. J think 
that the proper course for him to pursue 
will be to file a proper petition before the 
District Judge, Tavoy, asking that Mang 
Sein Nyun be punished under section 82 of 
the Legal Practitioners Act, and then not- 
withstanding the order already passed by 
him, the District: Judge should proceed to 
adjudicate on the matter. The point seems 
to be whether Maung Sein Nyun is not 
usurping the functions of a Pleader and 
practising as one in contravention of the 
provisions of section 10. of the Act, in which 
case he is liable under section 32; or whether 
his appearances are covered by the provisions 
of Order lII, rule 1, First Sehedule of the 
Civil Procedure Code. It should be noticed 
that Order III, rule 1, says: “Except where 
otherwise expressly provided by any law for 
the time being in force’. The judgment in 
the case of Tussud q Hosain v, Girhar Narain 
(1) can be usefully read in connection with 
any petition that may be filed against Maung 
Sein Nyun. : 

Application dismissid, 
(1) 14.0. 556. : 
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CALCUTTA HIGH COURT. 
APPEAL FRON APPELLATE Decres No, 1354 
oF 1913. 
March 37, 1916, 

Present:— Sir Lancelot Sanderson, Kr., 
Chief Justice, and Mr. Justica Newbould. 
KALI FRASANNA SIL— Prarntirr— 

APPELLANT 
“ VETSUS ° 


PANCHANAN NANDLCHOWDHOURY ano 


OTHERS — [)EFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXII, r: 
1 (2): (a), (b)—Civil Procedure Code (Act XIV of 
1882), s. 378— Withdrawal of suit with liberty to bring 
fresh suit—Appellate Court, power, of, to permit— 
Jurisdiction- Subsequent suit— Res jndicata. 

An order of an Appellate Court permitting a 
plaintiff-appellant to withdraw his suit, which was - 
dismissed by the Court of first instance, with liberty 
to bring a fresh. suit on the ground that the- 
plaintiff-appellant had not been able to adduce all 
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the evidence which he would have liked to adduce 
at the first hearing, is without jurisdiction, and a 
fresh suit instituted under such an order is barred 
as res judicata by reason of the decision which was 
given by the Court of first instance in the previous 
suit. [p. 672, col, 2.) 

Clauses (a) and (b) of sub-rule (2) of Order XXTII, 
rule |, are to be read together and a ground included 
in clause (b) must be ‘of the same nature as the 
ground specified in clause (a), that is to say, it 
must be something of the same nature as formal 
defect. [p. 672, col, 2] 


Appeal against the decree of the Subordi- 
nate Judge, Burdwan, dated the 12th 
September 1912, confirming that of the 
Munsif, Kalna, dated the 16th January 1912. 

FACTS material to the report appear 
from the judgment. 

Babu Mohentra Nath Roy, for the Appel- 
lant.—The Appeal Court on the previous 
occasion considered the application for with- 
drawal and granted permission to the plaint- 
iff to institute a fresh suit on the same 
cause of action. The defendant did not 
take any steps to set aside that order. It 
is now final and conclusive between the 
parties, and the defendant cannot question 
the validity of the order. 

[Sanpersox, O. J.- But if the order was 
without jurisdiction, was it necessary to have 
it set aside? 

Babu Baranasibast Mukerji, for the Réespon- 
dents.—No, my Lord. Section 4b of ‘the 
Indian Evidence Act is clear upon the 


point, 
Babu Mohendranath Roy. I contend that 
the order was not withcut jurisdiction, 


although it may be improper, or at the most 
irregular. 

Babu Baranasibast Mukerit.—The decision 
of their Lordships of the Judicial Committee 
in Robert Watson § Co. vy. Collector of Zillah 
Rajshahye (1) has pronounced such an order 
to be absolutely without jurisdiction. 

Babu Mohendranath Roy.—That decision 
was given before the passing of the Civil 
Procedure Code of 1859, when there was no 
power in the Indian Courts to give such 
permission. 

[Saxperson, C. J. —Ts there no procedure 
here for non-suiting?] 

Babu Mohendranath Roy. siidi odpe 
in Robert Watson § Co., v. Collector of Zilah 
Rajshahye (4) say there is none. 

(1) 13 M. L A, 160; 12 W. R. 43: (P. C. 3 B. L. H. 


48 (P. C.); 2 Suth, P. G. J; 269; 2*Sar. P. O. 3. 500; 
20 E. R., 511, 
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The case of Kharda Company Tnmited v. 
Durga Charan Chandra (2. merely decides that 
the words “sufficient grounds” in clause (b) 
of section 373 0f the Code of 1882 (and 
there is no material difference between the 
provisions of that section and those of 
Order XXIII, rale 1, of the present Code) 
must be taken ale generts with the 
grounds mentionel in clause (a) and that an 
order made in the absence of the grounds 
is merely irregu- 
In the later case of Mabulla Sardar v. 
T wun gini Debt (8) the learned Judges 
do say that “it is not within the jarisdiction 
of a Court of Appeal to grant such permis- 
sion”, but these words must be taken as 
qualitied by the particular facts of that case, 
which arose out of an application under sec- 
tion 115 of the Civil Procedure Code for 
setting aside the order granting such permis- 
gion. 

Babu Baranastbast Mukerjee for the Re. 
spondents, was not called upon to reply. 

JUDGMENT. 

SANDERLON, C. J.—This is an appeal from 
the judgment of the learned Subordinate 
Judge of Burdwan made on tthe 12th of 
September 1913,in which he dismissed the 
suit of tbe plaintiff on the ground that 
the matter was res judicata. It appears that 
the plaintiff brought a suit inthe year 1905 
in respect of the same property which was 
the subject-matter of this suit, asking 
for the same relief which he asked 
for in the present suit. That suit was 
contested, evidence being called on both 
sides, and the Court of first instance which 
heard that evidence dismissed the plaintift’s 


lar. 


suit, Then on appeal to the lower 
Appellate Court, and at some stage of 
that hearing, he applied under section 


373 of the old Civil Procedure Code for 
leave to withdraw from the- suit alleging 
first of all a formal defect, and: secondly, 
his -inability to produce the necessary 
evidence in time. It was admitted by the 
learned -Vakil who argued-- this 


Appellate Court, and that the only 
ground which could be relied upon by 


o 5 Ind. Gas- 187; 11 C. L 
8) 6 Ind. Cas. 629; 11 C, L. J, 512, 


-case for’ 
the appellant- that, as far- as -be knew, 
there- was -no formal--defect.proved befère 
- the 


. d. 46. E 
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the petitioner inthat case was the second 
one, namely, that he had not been able to 
produce the necessary evidence in time at 
the trial before the Court of first instance. 
Thereupon, the Appellate Court made an 
order to this effect: “The appeal is 
dismissed with costs and the plaintiff’s 
suit allowed to be withdrawn with leave for 
fresh action for the same subject-matter, if 
not barred.” Thereupon, this suit was 
brought, and the point was taken by the 
defendant that the order of the Appellate 
Court of the 18th of May 1906 had been 
made without jurisdiction and that 
consequently the subject-matter of the 
present suit was res judicata by reason of 
the decision which was given by the 
Court of first instance in the previous 
suit in 1905. The learned Subordinate 
Judge has upheld that view, and has 
consequently dismissed the plaintiff’s suit, 
and this appeal has been Icdged against 
the judgment of the Subordinate Judge. 
In my judgment the Subordinate Judge was 
right. 


The whole question depends upon whether 
the order of the 18th of May 1906 was 
made without jurisdiction. If if was 
within the learned Judge’s jurisdiction to 
make it but it was a wrong order, then 
I can quite understand that the learned 
Vakil for the appellant had something 
to say, inasmuch as the order had been 
allowed to stand and the defendant against 
whom the order was made had taken 
no steps to attack that order. Rut if 
it was made without jurisdiction and 
it is brought to our notice now that it 
was made withont jurisdiction and if we 
are satished that it was made without 
jurisdiction, then we are bound to say so and 
also to say that as a matter of conse- 
quence all proceedings taken in consequence of 
that order failed on that ground. Therefore, 
the only question is whether the order was 
made without jarisdiction. I think it was. I 
need not read the section in full. The section 
says '’......1£ the Court is satisfied on the 
application of the plaintiff (a) that the suit 
must fail by reason of some formal defect or 
(b) that there are sufficient greunds for per- 
mitting him to withdraw from the suit or to 
abandon part of his claim with liberty to 
bring a fresh suit for the subject-matter of 
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the suit or in respect of the part so abandan- 
ed, the Court may grant such permission on 
such terms as to costs or otherwise as it 
thinks fAib......... sae. ” Now, the words, as 
they stand in the section, are, of course, of 
general application, namely, “that there are 
sufficient grounds for permitting him to with- 
draw from the snit:’ but there are deci- 
sions of this Court which, in my opinion, are 
binding upon us. Itis quite true they are 
not upon the same section, but they are upon 
Order XXIII, rule 1, of the Civil Procedure 
Code which is now in operation, but the 
learned Vakil who argued the case for the 
appellant admits that there is no substantial 
difference between this rule and section 373 
of the old Code. In the first case, Kharda 
Company Limited v. Durga Charan Chandra 
(2), it was held by my learned brother Mr, 
Justice Mookerjee that clauses (a) and (b) of 
sub-rule (2) have to be read together and 
that the intention is that a ground included 
in clause (6) must be of the same nature 
as the ground specified in clause (a), 
that is to say, if must be something of the 
same nature as formal defect, and inasmuch 
as in that case the ground for allowing the 
suit to be started afresh was that the plaintiff 
should be allowed to bring a fresh suit not 
because there was a formal defect but 
for some other reason, the order was illegal. 
Then again the learned Chief Justice Sir Law- 
rence Jenkins in Mabulla Sardar v. Hemangini 
Debi (3) says: “The decision in Kharda 
Company Limited v. Durga Charan Chandra (2) 
shows that clause (b) of sub-rule (2) must be 
read in connection with clause (a) and with the 
limitations clause (a) suggests and so reading 
it, it is clear that it is not within the jurisdic. 
tion of a Court of Appeal to grant the permis- 
sion on the terms which have been approved 
by the Court in the case. In my opinion, 
this Rule should be made absolute.” There- 
forein the present case, inasmuch as the 
only ground that can be suggested for the 
order of the Isth of May 1906 was that the 
plaintiff had not been able toadduce all the 
evidence which he would have liked to adduce 
atthe first hearing, I am of opinion that 
that was not a ground which is contemplated 
by section 372 of the old Civil Procedure 
Code and, therefore, the order which was 
made by the Appellate Court was made 
without jnrisdiction. Consequently that orde 


nn 
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having been made without jurisdiction, a 
fresh suit should never have been brought 
and the defendant was perfectly competent 
and was within his right when he raised the 
point that the matter was res judicata. I am 
of opinion that the lower Appellate Court 
was right in coming to the conclusion 


that it did and this appeal must be dismissed . 


with costs, 
NEWBOULD, J.—I agree. 
Appeal dismissed. 


Pod 


UPPER BURMA JUDICIAL COMMIS- 

SIONER’S COURT. 

Seconp Crvin APPrAL No. 25 or 1915. 
October £, 1915. 
Present:—_Mr. Saunders, A. J. C. 
NGA NYO—DEFENDANT—ÅPPELLANT 
f VerTSUS 
MI TE—Puarntivy- RESPONDENT. 
<. Defumation--Slander—Words imputing unchastity 
to a wonlan—Suit for damages—Special damage, if to 
be proved. - 

A suit to recover damages for slanderous words 
imputing unchastity to a woman is maintainable 
without proof of any special damage. The Common 
Law rule on the subject is not consonant with the 
demands of justice, equity, and good conscience. [p, 


675, col, 1.] 


Mr. S. Mukerjee, for the Appellant. 

Mr. 0. G. 8. Pillay, for the Respondent, 

JUDGMENT.-— There are” concurrent 
findings of fact on the two issues that the 
parties had been divorced and that ‘the 
words attributed to the defendant were not 
true. There appears to be no reason to 
interfere with either of these findings. It 
matters little whether the parties had been 
divorced or not, since upon the finding 
that the story repeated by the defendant 
was not true it was obviously malicious, 
and not privileged. No husband ig 
entitled to spread an untrue story that 
he has seen his wife sleeping with another 
man, and if the parties were no longer 
husband and wife his intention in spreading 
this story was still more clearly to do her 
an injury. 

The appellant urges that the plaintiff- 
respondent was not entitled to recover 


damages, except upon proof of special 
damage. This point was referred to in 


43 
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Mi Nowe Hmon v. Mi Pwa Su (1). It was 
there stated that “according to the Common 
Law of Hngland slanderous words imputing 
unchastity to a woman are not actionable 
without proving special damage. This rule, 
however, has not been imported into the 
law in India.” This statement does not 
appear to be quite accurate. There is a 
conflict of authority, but the view that an 


‘action for slander will not lie, except in 


certain specified cases, without proof of 
special damage has been taken in a number 
of cases, of which: the latest appears to 
be that of Bhoont Money Dossee v. Natobar 
Biswas (2). In that case a very large 
number of decisions were referred to and 
examined [Mz Ngwe Hmon v. Mi Pwa 
Su (1)], and the view was taken that 
the English Common Law should be 
followed. The material portion of the 
judgment was as follows:— Where it ie 
proposed to depart from the rules of 
English Law, which have been introduced 
into this country, it must be shown that 
those rules, if adhered to in this country, 
will work an injustice or a hardship. Here 


-no injustice is worked by an adherence 


to those rules, because in cases where the 
person aggrieved is unable to prove that 
he has suffered actual damage, he can 
call in the Criminal Law to punish the 
wrongdoer. Prima facie there is nothing 
repugnant to justice, equity and good con- 
science in calling on a person, who is 
claiming pecuniary compensation for damage 
caused bya wrongful act, to prove that some 
damage has been caused to him by theact of 
which he complains.” 

“The most important case upon the other 
side seemsto be the case of Parvathi v, 
Mannar (8). It was there held that “beyond 
the difficulty of estimating mental pain, 
there is no greater reason for refusing 
a man compensation for a wrong result- 
ing in such pain than for refusing 
compensation for a wrong resulting in 
other physical suffering or in pecuniary 
loss, and that the trnetest ofthe right 
to maintain the suit should be whether the 
defamatory expressions were used ata time, 


(1) 27 Ind. Cas. 979; 7 Bur. L. T, 253, 
(2) 28 0. 452; 50, W. N. 659. 
(8) 8 M. 175 
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and under such circumstances, as to induce in 
the person defamed reasonable apprehension 
that his reputation bad been injured, and 
to inflict on him the pain consequent on such 
a behef;” and it was laid down there that 
where no pecuniary injury was shown while 
the principle of vindictive damages could 
not be admitted, a distinction should be 
drawn between cases where the slander- 
er acts from mere carelessness or in an 
honest but mistaken belief as to his duty, 
and cases where the slanderer is insolent 
without any proyocation or influenced by a 
desire to gratify his enmity. The person 
defamed may be content to accept a sum 
sufficient to establish his innocence of the 
charges made inthe former case, in the 
latter he is entitled to full compensation 
for the pain inflicted on him. 

The difference between the two Courts 
appears to be attributable to the fact that in 
the Calcutta case already quoted it was held 
by Harington, J.,that the Common Law of 
England introduced into Calcutta by the 
Charter of 1726 was applicable unless it 
could be shown to be obviously unsuitable 
and likely to work an injustice or a bardship; 
while in the Madras case it was held that 
the Common Law of England was merely a 
guide, that though it was the practice of 
Judges in British India to regard the deci- 
‘sions of the English Courts with the highest 
respect, they were not hound to adopt the 
rules regulating compensation for injuries 
‘which are recognized by the English Courts. 

There is no suggesticn that ihe Common 
Law of England has been introdueed into 
Upper Burma, and tbe latter view would 
appear to be the view which has been 
adopted here. It appears that the English 
Law in the matter is extremely artificial. Tt 
has been examined in Parvathi v. Mannur (3) 
quoted above, and at greater length 
in a dissenting judgment by Ghose, J, in 
Girish Chunder Mitter yv. Jatadhari Sadu 
Khan (4). The distinction between written 
and spoken slanders appears to have had 
its origin in part at least in the practice of 
the Ecclesiastical Courts in England, and it 
‘dates also from a time when the influence 
and permanence of the written word were 
probably greater beyond all comparison than 


(4) 260. 633; 3 C. W. N. 551 (F. B.). 
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in these days of a cheap and ephemeral press . 
and widespread education. But even to the 
distinction between written and spoken 
slanders, there were certain well-recognized 
exceptions in which an action was main- 
tainable without proof of special damage, 
though the slander was not in writing 
cr printed. These exceptions, which ap- 
ply to cases where the slander imputed 
that the slandered was guilty of a 
crime, or that he was suffering from certain 
diseases, or was guilty of misconduct or 
incompetence in the way of his business, 
were apparently supported on the ground 
that in such cases it was possible to 
place a money 


value upon the injury 
caused by the slanderer. In other cases 
it was held that the law could not 
value mental pain or anxiety. But it is 


pointed out in Pollock’s Law of Torts that 
the view taken by the Courts in this parti- 
cular was not merely narrow and calculated 
to cause injustice, but was inconsistent with 
the view taken of the power of Courts in 
other circumstances. The following passage 
occurs at page 239 of the 7th Edition: “The 
Courts might without violence have presum- 
ed that a man’s reputation for courage, 
honour and truthfulness, a woman’s for chas- 
tity and modest conduct, was something of 
which the loss would naturally lead to 
damage in any lawful walk of life.” 
And at page 240: “Thelaw went wrong 
from the beginning in making the damage 
and not «the insult the cause of action; 
and this seems the stranger when we have 
seen that with regard to assault a sounder 
principle is wellestablished.” It certainly 
appears difficult to understand why a person 
should be entitled to recover damages 
against a defendant who has thrown water 
at him even if the water did not touch him, 
or has spat in his face causing him no 
material injury, while a woman may not re- 
cover damages though she is charged with 
unchastity, unless she can prove actual 
materialdamage. TheSlanderof Women’s Act, 
1891, appears to have been passed with the 
deliberate intention of rectifying an injustice 
sanctioned by the Common Law, and the 
effect of denying a plaintiff’s right to sue for 
damages where she has been falsely charged 
with unchastity would appear to be to place 
her im the position which she would have 
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occupied in England before the passing of the 
Act, and to deny her the remedy which the 
passage of that Act would appear to show 
was demarided by justice, equity and good 

< censcience, 

I am of opinion, therefore, that the effect of 
following the old Common Law rule would not 
be consonant with the demands of justice, 
equity and good conscience, and. that the pre-- 
sent suit was maintainable. 

Objection is taken to the amount of damages, 
but of this the Judge of fact is the arbiter. 


it has not been shown that the amount - 
allowed was improper or unreasonable, and. 


itis clear thatthe Judge considered the 


nature'of the slander and the position of the 


parties. 

; I see no reason to interfere and the appeal 
, 18 dismissed with costs, 
j Appeal dismissed. 


4 
` 





SIND JUDICIAL COMMISSIONER'S 
COURT. 
Appuat No, 19 or 1913. 
May 6, 1915. 
Present:—Mr. Pratt, J. C., and Mr. Boyd, 
A. J.C. 
Tue MUNICIPALITY or KARACHI~ 
_ DEFENDANTS— APPELLANTS 
| versus 


MAHOMED ALLI ESSAJI— 


PLAINT(F¥— RESPONDENT. 

Bombay District Municipal Act (III of 1901), s. 96 
(2), scope of—Powers of Municipalities to regulate 
buildings- Order prohibiting doors to project into 
street, whether legal—-Municipality, when liable to pay 
compensation for set. back-—Interpretation~ of Statutes 
— Natural and ordinary meaning to be given. 

The words of section 96 (2) of the Bombay District 
Municipal Act give a Municipality a very wide 
power of regulating buildings, subject to only two 
restrictions on it, (1) the general limitation as to all 
statutory powers of publie functionaries tsas the 
orders issued under it are reasonable und (2) the 
particular limitation expresséd in the section that 


Frrst Civit 


the orders are not inconsistent with the Act. [p. 676, 


col. 2; p. 677, cok. 1.] , 

The particular instances specified in the lattor 
part of section 96 (2) were addedabundanti cautela 
when the Amending and Consolidating Act of 1901 
was Introduced, and do. not curtail the general 
power, [p. 676, col. 2.] 

Nagar Valab Narsi v, Municipality of Dhandhuka, 

12 B. 490 and Tribhovan Chunilal v. Ahmedabad 
Municipality, 27 B. 221; 5 Bom. L. R. 48, followed. 

Both under the govorel as well as Lhe particular 


what the Legislature had in view. 


powers conferred by section 96 of the Bombay 
District Municipal Act a Municipality is perfectly 


, competent to pass an order calling upon the owner 


of a house to construct the doors of his house in 
such cae, as not to project into the street. [p. 677, 
col. 1. 

“A Municipality is not liable to pay compensation 
in all cases where it orders a householder to leave 
vacant a strip of land on his own plot between the 
front of his house and the street, but only when 
the land left vacant is included in a public street. [p. 
677, cols. 1 & 2.) 

Municipality of Thana v. Fazal Kurim, 3 Bom. L, 
R 842, followed. 

Bai Fatma v. Rander Municipality, 25 Ind. Cas. 411; 
16 Bom. L., R. 529; 38 B £97, distinguished. 

lf, by giving to the words of an Act the meaning 
which they naturally and ordinarily import and bear, 
we obtain a resulé which is consistent with the 

Act, it matters not that it may be in excess of 
[p. 677, col. 2.] 

Collector of Broach v, Venilal Keshavbhai, 21 B. 588, 
followed, 


Kirst appeal against the judgment of 
Mr. Crouch, Additional Judicial Commis- 
sioner, Sind dated the 26th May 918, re- 
ported as 20 Ind. Cas. 572; 7 S. L. R. 31. i 

Mr. Rupchand Bilaram, for the Appellants. 

Mr. Dipchand T. Ojha, for the Respond- 


ent. l 
JUDGMENT.—The appeal raises an 
important point of Municipal Law. The 


plaintiff, being desirous of building a house 
on his plot on the Bunder Road, gave the 
Municipality notice of his intention under 
section 96 of Bombay Act III of 1401. To 
that notice he attached a plan of the propos- 
ed: building asrequired by section 96 (1) 
(b). In the plan the doors seemed to 
open inwards. The Municipality under sec- 
tion 96 (2) approved the plan and gave 
permission to build, but in order to remove 
any doubt as tothe doors they attached 
to their permission a condition which ran 
as follows:— 

“Windows and doors of the building will 
not be permitted to project on or overhang 
any public street or Municipal land.” 

The plaintiff completed his building but 
the doors were of a different construction to 
those’sShéwn in the plan. Each leaf, of the 
door, was in two folding sections and the 
door opened outwards. Each leaf, if opened 
with the sections folded, would not project 
into the street but if opened with the 
sections extended would project beyond the 
line of the street. < 

The Municipality considered that the doors 
had been made in contravention of theip 


” 
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permission and directed their removal under 
section 96 (5). 

The plaintiff then sued for an injunction 
restraining the Municipality from enforcing 
the removal of the doors. 

The lower Court decreed the suit, holding 
that the doors were notin contravention of 
the condition imposed by the Municipality 
and that the Municipality had no power to 

make such a condition. 

These arethe two points for consideration 
in this appeal. 

The lower Court was of opinion that the 
condition was not-infringed, as it was possible 
to openthe doors without projecting them 
over ‘the street and the condition did not 
require “the plaintiff to so make his doors 
that they could never project over the 
street’? But the condition was a condition 
in a licénce to build and it must be construed 
as such. It was a condition regulating the 
construction of the door and ‘not the user of 
it. Nodoor opening outward could project 
into the street until it was opened. If the 
owner of the house made’ his door so that 
when opened it practically blocked the 
street, it would be no defence for him to 
say “I mean to keep the door shut”, or “I 


- shall never open it at an angle greater than 


10 degrees”: forthe Municipality can regulate 
the construction of the door and not the 
use of it. If the condition imposed by the 
Municipality is interpreted with reference 
to the context as a` clause in a license 
to build, then we think it clear that it means 
“you shall not build your door in such a 
way that it can project into the street.” We 
think the words used in the condition do 
convey this meaning and that this represents 
what the Municipality intended and what 
the plaintiff understood. 

The plaintiff’s door when opened with the 
sections extended projects into the street 
and it, therefore, infringes the direction given 
by the Muuicipality. g 


The neat question that arises is whether 
the Municipality had power to make the 
order. 

The powers of the Municipality are declar- 
ed in section 96 (2) of the Act. That sub- 
section is as follows: 

“he Municipality may issue such orders 
not inconsistent with this Act as they think 


proper with reference tothe work proposed 
in such notice and may either give permis- 
sion to erect or alter or add to the building 
according to the plan and information 
furnished, or may impose in writing such 
condition as to level, drainage, sanitation, 
materials, or to the dimensions and cubical 
contents of rooms, doors, windows and 
apertures for ventilation, or with .reference 
to the location of the building in relation 
to any street existing or projected as they 
think proper, or may direct that the work 
shall not be proceeded with unless and 
until all questions connected with the res- — 
pective location of the building and any 
such street have been decided to their sa- 
tisfaction.” 


Now omitting the last clause which gives 
a power of suspending building- work, the 
powers are 

A. General—to issue such ordera not 
inconsistent with the Actas they may think 
proper with reference to the work proposed 
and 

B. Particular 
power, viz., 

(1) to grant permission: 

(2) to impose conditions which may be 

(a) -as to sanitation, ventilation or 
materials, 

(b) as to the location of the building 
in relation to any street existing or 
proposed. 

The lowér Court has considered the ques- » 
tion under the particular power B (2) (a), 
but not under the general power A or the 
particular power B (2) (b). 


instances of this general 


The general power A isthe power that 
was enacted in identical words in section 33 
of the old Act, Bombay Act VI of 1878. 
That these words give the Municipality a 
very wide power of regulating buildings was 
recognized in Nagar Valab Narsi v. Muni- - 
cipality of Dhandhuka (1) and in Tribhovan 
Chunilal v. Ahmedabad Municipality (2). The 
particular instances B of this power were 
added abundanti cautela when the Amending 
and Consolidating Act of 1901 was introduc- 
ed. But the general power is to pass such 
orders with reference to the building as the 
Municipality thinks proper. The power is 


one within the discretion of the Municipality . 
(1) 12 B. 490. 
(2) 27 B. 221; 6 Bom. L. R. 48: 
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“and “there are, as pointed out in the cases 
‘gited above, only two restrictions on it, (1) 
the general limitation as to all statutory 
powers of publie functionaries that the 
orders issued underit are reasonable and 
(2) the particular limitation expressed in the 
section that the orders are not inconsistent 
_ with the Act. Neither of these two restrictions 
apply here, for the object of the order was 
to preserve the line of the street. The order 
had reference .to the building and 'it seems to 
us to be one which the Municipality could 
make under this general power. 

| Further itseems to us that the order was 
also justified under the particular power B 
(2) (b), which enables the Municipality to 
impose conditions with reference to the loca- 
tion of the building in relation to any street, 
existing or projected. The word building” 
is defined in section .3 (7) as “inclu ‘ing 
all walls, ‘verandahs, fixed platforms, plinths, 
-doors-teps and the like”. The word “building,” 
therefore, includes doors and apart from the 
definition, this must be so for the door is part 
of the building. The Municipality may, 
therefore, impose a condition , as to the 
location of doors in reference to a street and 


similarly a condition that a door shall be so- 


made that it cannot swing over the street 1s 
sucha condition for a door that swings out- 
-wards has a different location to a door that 
swings inwards. 


Mr. Dipchand .contends that the words 
“location of the building in relation to -any 
street”? ‘have reference to eases of set-back 
and that in all such cases the Municipality 
is liable to pay compensation: But compen- 
sation is not payable unless the Jand left 
vacant is included ina public street. This 
was made clear in the case of the Munici- 


pality of Thana v. Fazal Karim (3). The 
.recent case of Baz Fatma v. Rander Munici- 


pality (4) is distinguishable; for the Munici- 
pality in that case were 
exercised the power uwuureasonably and ina 
manner inconsistent with the Act. 


Fazal Karims case (8) shows that in 
certain circumstances the Municipality could 
have ordered the plaintiff to set” back his 
house and leave vacant a strip on his own 


(a) 8 Bom. L. R. 842. 
(4) +5 Ind. Cas. 41'; 38 B. 597; 16 Bom. L. R, 
529. 
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plot between the front of his house and 
the street. This is also apparent from 
the specification required as to limits of 
the proposed building in section 96 (1) (b). 

Now if the Municipality could set back 
the whole house, a fortiori they could 
set back the door which was part of the 
house. 

Or the question may be considered from 
another point of view. Even admitting tbat 
the purpose of the Legislature in enacting 
the condition as to the location of the 
building with reference to the street was 
to provide for a set-back of the whole 
house is that any reason for refusing to 
apply the condition to a door? We think 
not. If, by,giving to the words of an Act 
the meaning which they naturally and 
ordinarily import and bear, you obtain a 
result which is consistent with the Act, it 
matiers not that it may be in excess of what 
the Legislature had in view. A very clear 
instance of this rule is the case of the 
Collector of Broach v. Venilal Keshavbha7 (5). 

We think the action. of the Municipality 
was lawful and authorized by section 96, 
sub-sections (2) and 5 (b). Thereis, there- 
fore, no occasion to discuss the other sections 
of the Act which have been referred to in 
argument. 

We reverse the decree of the lower Court, 
allow this appeal and dismiss the plaintiff’s 
suits with costs throughout. . 

; Appeal accepted. 

(5) 21 B. 588. 


MADRAS HIGH COURT. 
AppraL No. 273 or 1913. 
February 15, 1916. 
Present: —Mr. Justice Abdur Rahim and 
“Mr, Justice Phillips, 
Siz S. SUBRAMANTA AILYAR AND ANOTHER 
— PLAINTIFFS —APPELLANTS 
versus 
Sri Mahant PRAYAG DOSSJEE VARU 


— DRFENDANT— RRSPONDENT, 

Trust ~ Charitable trust—Investment of trust MONEY 
—Renewal of deposits in Bank-—Breach of trust-- 
Trusts Act (II of 1882), ss. 15, 20~ Civil Procedure 
Code (Act V of 1908), s. 92—Duty of Court to give 
proper directions, l 


678 
SUBRAMANIA AIYAR 7. PRAYAG DOSSI EE VARU, 


Though there are no Statutes governing charitable 
trusts in India, the rule of conduct laid down by 
section 15 of the Indian Trusts Act applies also to 
-a trustee of a charitable institution’or endowment. 
[p. 678, col. 25 


The forms of investment mentioned in section 20 h 


of the Indian ‘lrusts Act are, however, restricted 
only to cases of private trusts and do not necessarily 
exhaust the modes of investment pormissible in 
the case of charitable trusts. [p. 678, col 2.] 

A trustee of a religious or charitable institution 
is authorised to invest the proveeds in a Bank 
possessing » good reputation and to renew the 
deposits from year to year,'so that they may be avail. 
able for the probable expenditure, [p. 679, col. 2.] 

Where a decree of a High Court directed a 
trustee of a temple to invest whatever money was 
not required for immediate expenditure in Govern- 
ment securities, and the trustee, anticipating that 


all available money would be needed for the expenses . 


of the temple, put it in fixed deposit in a Bank, 
renewing the deposit from year to year, so as to be 
available to him even before the year on his 
foregoing interest: 

Held, that the trustee did not disobey any direction 
of the High Court and did not commit a breach 
of trust. a 680, col. 1.] < 

16 is within the competence of a Court dealing 
with a case under section 92, Civil Procedure Code, 
to give any directions that may be necessary and 
_ proper with reference to thè property and income 
of the trust, even though the parties Wi ane ket are 
not actually before it. Lp. 680, col, 2.] 


Appeal igainst the decree of the District 
Court of North Arcot, in Original Suit No. 6 
of 1912 (Original Suit No. 10 of 1912 on the 
Sle of the Court of the Subordinate Judge of 
North Arcot). 

Mr. R. Shadagopachariar, for the Appel- 
lants. 

Mr. 9. Srinivasa Atyangar (Advocate- 
General) and Mr. S. Gopalaswami Aiyangar, 
“for the Respondent. 


JUDGMENT.—The suit was instituted 
by the appellants before us, two Hindu 
gentlemen interested in the temple of 
Tirupatti, under section 92 of the Civil 
Procedure Code, for the removal of the de- 
fendant from the office of vicharanakartha of 
the temple, for the appointment of a new 
trustee, for accounts, and for certain other 
reliefs. 

The learned Judge who tried the suit dis- 
missed it finding on the main points against 
the plaintiffs. In the appeal three points 
were taken before us, of which the most 
important relates to the action of the defend- 
ant in leaving a certain sum, over two 
lakhs of rupees, in deposit with Messrs. 
Arbuthnot & Co.,.a banking firm of Madras, 
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with the consequence that all but a “very 


small amount was lost. Itis claimed by the 
appellants that in leaving this amount in 
fixed deposit with Messrs. Arbuthnot & Co. 
the defendant acted contrary to the direction 
of the High Court contained in paragraphs 
Nos. 6 and 7 of the decree passed by this Court 
on 10th February 1905. Itis also contended 
that this was an improper investment 
which he, as the trustee of the charity, 
was prohibited from making under the 


“general law. 


There is no Statute governing charitable 
trusts in this country, and we are asked on 
behalf of the appellants to act upon section 


“20 of the Trusts Act, II of 1882, though - 


in terms it does not apply to a charitable 
trust but is limited to private trusts. The — 
contention is that this Act really lays down 
what is under the general law the rule for 
gfaidance of all trustees and not merely of 
trustees of private trusts. There is another 
section of the same Act which enunciates the 
general principle as regards the way in 
which a trustee ought to deal with the trust 
property in his hands. That is section 15. 
That section says that “A trustee is bound to, 
deal with the trust property as carefully . 
as aman of ordinary prudence would deal 
with such property if it were bis own; and, 
in the absence of a contract to the- contrary, 
a trustee so dealing is not responsible for the 
loss, destruction or deterioration of the trust 
property’. There can be no doubt that the 
rule of conduct laid down by this section 
would be applicable to the defendant. But 
as regards section 20, that only enumerates 
certain specific investments which are 
anthorized for the purposes cf that Act and 
prohibits investments in any other form 
of security. All that can be said is that 
the Legislature, in dealing in section 20 
with the question of investments of proceeds 
according to the principle laid down in 
section 15 of the Trusts Act, thought that in 
India the securites mentioned in the former 
section were the proper forms of investment 
and that no other form of investment 
should be authorised in the case of private 
trusts. 

Now, the first question that arises is, did 
the act of the defendant, in renewing the 
Yeposits with Messrs. Arbuthnot & Co., on 
the various dates seb out in the judgment 
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“of the learned District Judge, amount to 
investing of the money within the meaning of 
thelaw? The learned District Judge ona care- 
‘ful consideration of the evidence on the point 
has found that in the beginning of 1906 the 
trustee would have to incur an expenditure 
at about 4. lakhs of rupees or more. All 
the money that he had in hand was 
Rs. 40,000, except Rs. 2,54,000 and odd, the 
Amount in question which was in fixed 
deposit with Messrs. Arbuthnot & Co., and 
another sum of Rs. 77,CO0 and odd in deposit 
with the Bank of Madras. The income of 
the temple consists mainly, if not solely, of 
the offerings which are received every year. 
Those offerings amount toa very large sum 
_ and the evidence shows that the current 
expenditure each month is abont Rs. 15,000 
z. e. Rs. 1,80,000 a year. But.it appears that 
a large sum of money amounting to several 
lakhs of rupees belonging to the temple had 
been invested ina mortgage of Tirnttani Talug 
belonging to the Karvetnagar Zemindari; and 
the circumstances in connection with that 
mortgage were such that, as found by the 
learned District Judge, the defendant would 
have been well advised to pay off the prior 
encumbrances which amounted to about 
Rupees two lakhs.. Then there was a demand 
from the Court of Wards, which had taken 
possession of the Karvetnagar Zemindari, for 
Rs. 40,000 and odd on aecount of the. excess 
expenditure incurred during the period 
of management. Further, the neishcush 
amounting to over one lakh of rupees bad to 
be provided for, and Rs. §0,C00 would be 
wanted in ordér to start certain schemes 
directed by the High. Court. All these 
amounted to over 4 lakhs of rupees. . The 
evidence, which is practically unrebutted, on 
the point is that of the defendant who SAIS 
that in view of the probable expenditure he 
thought it best to renew the deposit with 
Messrs. Arbuthnot and Co. for another year 
and also to transfer the amount of Rs. 77,000 
and odd from the Bark of Madras to 
Messrs. Arbuthnot & Co. to be placed in 
deposit with them, as he would thereby 
receive a higher rate of interest. Now, 
ordinarily no doubt this being a case of a 
fixed deposit the money would not be avail- 
able except at the end of the year, but the 
evidence -shows—and that evidence? has 
been accepted by the District Judge, 
there being nothing to rebut it—that 
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it would be open to the defendant to with- 
draw such deposits or any portion thereof on 
foregoing the interest that would be other- 
wise due either wholly or in part. Proceeding 
on that basis what was done by the defen- 
dant was that he kept the money in a condi- 
tion in which it would beeasily available to him 
whenever it might be wanted and at the same 


“time he would be receiving interest on what 


was not withdrawn. That was prima facie 
a prudent course to adopt, and it is difficult 
to understand why we shonld say that there 
was anything wrong in what the defendant 
did. No improper motive, so far as this 


“point is concerned, is imputed to the defend- 


ant. ‘All that may be said is that in what 
he did he was guilty of a mistake of judg- 
ment. It is, however, contended that he 
failed to carry out the injunction of the High 
Court ‘as he ought to have done and must, 
therefore, be held liable for the consequence. 
What the decree of this Court enjoined was 
that whatever money was not required for 
immediate expenditure was to be invested 
in a particular way, that is to say, in 
Government securities. But as is found 
by the lower Court—and correctly so 
found the defendant had good reasons 
to believe that all this amount might 
be required to meet what would be the pro- 
bable expenditure in the year 1906. That 
being so,-thére would be no question of in- 
vestment in the proper sense of the word. 
It should also be pointed out that the 


- Rs. 2,834,000 and odd which was deposited 


with Messrs. Arbuthnot and Co., was not all 
available in the beginning of 1906. They 
were available in different sums throughout 
the year; for instance on the 25th January 
a sum of Rs. 7,000 and odd only was avail- 
able; on the 3rd February, a sum of 
Rs. 25,000 and so on. It was not possible 
for the defendant to be certain what the 
income of the temple would be during the 
course of the year, as the income mainly 
consisted of offerings, and that is not 
capable of an exact estimate. As it so 
happened there was an unexpectedly large 
income that. year. But the defendant 
cannot be blamed or in any way made 
liable for not having anticipated it. The 
facts being as I have stated, there is no 
ground for saying that the defendant 
was guilty of breach of trust with respect 
to the moneys left in deposit with Messrs, 


680. 


SUBRAMANIA AIYAR V. PRAYAG DOSSJEE VARU, 


Arbuthnot & Co. As is well known, that firm 
enjoyed a high reputation, and its ultimate 
collapse was not expected by any one. It is 
a misfortune no doubt that such a large sum 
of money has been lost to the temple; but 
that loss can in no way be attributed to 
any negligence onthe part of the defend- 
ant and was not due, as argued by the 
learned Vakil for the defendant, to any dis- 
obedience on his part of the decree of this 
Court. 


The next question argued refers to certain 
offerings in the nature of prasadams. The case 
of the plaintiff is that these prasadams, 
which are in the shape of food offered to the 
temple, by right belong to the servants of 
the temple, otherwise called mras¢dars, and 
that the defendant has no right to appro- 
priate them as he admittedly has done. In 
justification of his action itis argued by the 
learned Advocate-General who appeared for 
him that he has been taking the prasadams 
since 1884, and the mirasidars or the seryants 
of the temple have lost whatever right they 
had to these prasadams. We do not think 
there is really any case of prescription. The 
defendant receives the prasadams in his 
capacity as trustee of the temple, and he is 
not entitled to plead that the right of the 
servants to these presadams has been lost 
because since 1884 he has been appropriating 
them to himself. That the defendant has no 
right to the prasadams is, I think, clear upon 
the evidence. The learned District Judge in 
deciding against tbe trustee’s claim has 
proceeded on the basis that the question was 
concluded by certain previous judgments 
which operated as res judicata, so far as this 
matter was concerned. It is contended on 
‘behalf of the respondent that the judgments 
in the suits of 1867 and 1907 would not be 
res judicata, Inasmuch as the present suit is 
one under section 92 of the Civil Procedure 
Code and that the procedure prescribed 
therein was not in force in 1867. But the 
relief prayed for in the previous suit was 
substantially what is claimed in the present 
suit. Apart from the question of res judicata 
whatever evidence there is on the subject is 
against the defencant’s claim. The learned 
Judge, however, refused to give any relief to 
the plaintiffs on this point, holding that no 
loss was caused to the temple inasmuch as 
the temple would not deriye any benefit from 
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these prasadams and if there was any loss 
suffered by the mzrastdars they did not come 
forward to complain. But that is rot the 
correct view. The Court dealing with the 
case under section 92 is entitled to give any 
directions that may be necessary and proper 
with reference to the property and income of 
the temple. It was within the competence 
of the District Court, apart from any suit 
which might or might not be instituted by 
the mrasidars, to lay down that the prasadams 
should not be appropriated by the defendant 
trustee and that he should administer them 
for the benefit of the mdrasidars i.e., the 
servants of the temple. The plaintiffs are 
entitled to a declaration to the effect, and in 
view of the. fact that the defendant has dis- 
obeyed previous decrees with reference to this 
matter it is necessary that he should be 
made to pay damages. The learned Vakil 
for the appellants would, however, be satisfied 
with nominal damages as that would suffice 
to mark the fact that the defendant’s con- 
duct was not justifiable. We fix the dama- 
ges at Re. 1, to be credited, when paid, to the 
Devastanam. 


The third question which has _ been 
argued relates to the site of certain stables, 
which were situated opposite to the Devas- 
tanam called “Gurralapaga” and which the 
respondent, who is also the head of a neigh- 
bouring mutt called Hathiranjee Mutt claimed 
as belonging to the mult and not to the 
Devastanam. The District Judge says that 
the materials placed before him with regard 
to this matter are not sufficient to enable 
him to come to a satisfactory conclusion. 
It seems to us that he is right. On behalf 
of the appellants it is stated that the entries 
in the Municipal Register show that for a 
long time this land was treated as the pro- 
perty of the temple. But as found by the 
learned District Judge these entries do not 
disclose any such thing. The learned Ad- 
vocate-General stated that his elient would 
be quite willing to abide by any decision of 
this Court on the question of title to this 
lands We agree, however, with the District 
Judge that the materials fora proper ad- 
judication are not available in this case, 


The result will be the decree of the lower 
Court will be modified so far as the question 
of prasadams is concerned in the way indi- 
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cated. Otherwise the appeal is dismissed 
with costs. 

The memorandum of objections is also dis- 
missed. 


Appeal partly allowed; Decree modified. 


PRIVY COUNCIL., 
APPEAL FROM OUDH JUDICIAL COMMISSIONER’S 
Court. |, 

i March 14, 1916. 
Present: — Lord Shaw, Sir John Edge and 
Sir Lawrence Jenkins. 

Raja DEBI BAKHSH SINGH— 
DEFENDANT— APPELLANT 
VErsus 


SHADI LAL AND otHers—PLAINTIFFS— 


RESPONDENTS. 

‘Oudh Land Revenue Act (XVII of 1876), ss. 174, 
173, 162 (g)—Debts incurred by proprietor while his 
estate under superintendence of Court of Wards —Decree 
obtained after release of estate—Kuecution—Estate, 
whether liable—Object of ss. 173 and 174—S. 174, con- 
struction of. 

A debt was incurred by a proprietor while his 
estate was under the superintendence of the Court 
of Wards, but a decree against him was obtained 
and sought to be executed after the estate was 
released from such superintendence: 

Held, that the decree could not be executed against 
the estate. [p. 683, col. 1.] 

In section 174 of the Oudh Land Revenue Act 
the phrase “while his property is under such 
superintendence” is annexed to and elucidative of 
the verbal expression “contract entered into by 
any such person’, and the section is meant to 
protect property against the execution of a decree 
made in respect of “any contract entered into” 
during the period while the property is under such 
superintendence. [p 683, col. 1.] 


The object of sections 173 and 174, Oudh Land 
Revenue Act, was the protection of the property 
against either transactions entered into by the 
person under tutelage by way of direct transactions 
of sale or of mortgage, and also the protection of 
the property against the consequences of any 
execution in respect of contracts entered into by a 
person under such tutelage. [p. 682, col. 2.] 


Appeal from a judgment and decree of the 
Court of the Oudh Judicial Commissioner, 
dated November 12, 19138, affirming a judg- 
ment and decree of the Subordinate Judge of 
Bahraich, dated June 4, 1913. 


_FACTS.—Raja Muneshwar Bakhsh Singh 
of Mallanpur’s Estate was under the managé- 
ment of the Court of Wards. During the 
management the Raja horrowed certain sums 
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of money from the respondents. After con- 
siderable litigation a decree was obtained 
and it was settled by an order of the Court 
of the Judicial Commissioner that certain 
sums were due to them. In execution of the’ 
decree a part of the estate was attached with 
a view to sale. The successor of the Raja 
made an objection to the attachment on 
the ground that borrowing by a person during 
the period his estate was managed by the 
Court of Wards could not affect the estate 
under section 174 of Act XVII of 1876. The 
Court of the Subordinate Judge overruled 
the objection and on appeal the Court of the 
Judicial Commissioner, relying upon Rameshar 
Bakhsh: Singh v. Dhanpal Das (1), affirmed 
the decision of the lower Court, although 
Ram Parshad v. Muna Kuar (2); Himanchal 
Singh v. Jhamman Lal (3) and Jhamman Lal 
Himanchal Singh- (4) laid down a different 
proposition. An appeal was in due course 
preferred before His Majesty in Council. 
Messrs. DeGruyther, K. O., and Kyfin, 
for the Appellants—The Judicial Com- 
missioner’s Court have held themselves 
bound by their own judgment in Ra- 
meshar Bakhsh Singh v. Dhanpal Das (1). 
The protection given to the estate against 


-debts contracted by a disqualified pro- 


prietor by section 174 would be wholly 
lost if the estate could be attached after the 
superintendence had ceased. Before the U. P. 
Court of Wards Act, III of 1899, there was 
nothing preventing a disqualified proprietor 
from contracting debts for which his property 
other than under superintendence was 
liable, and the decision appealed against was 
that the property under superintendence was 
liable after its release. The incompetency 
created by section 173 ecntinued even after 
its release. The question was whether an 
estate was protected only when: it was under 
the superintendence but not after. In the 
North-Western Provinces Revenue Act, 1873, 
there was a corresponding section 205 (B) 
which was inserted by section 23 of Act XITI 
of 1873. The only difference was that sec- 
tion 205 (B) comprised both sections 173 and 
174 of the Oudh Act and hence the word 
“and” was inserted. The section in the North- 


(1) 9 Ind. Cas. 335; 14 O. C. 6. 

(2) 4 O. ©. 28. 

3) 22 A. 364; A. W. N. (1900) 119. 
(4) 24 A. 136; A. W. N. (1901) 183, 
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Western Provinces Act had been construed 
in Himanohal Singh v. Jhamman Lal (3), 
where it was held that the estate was pro- 
tected even after the release. The same was 
the principle laid down in Ram Parshad v. 
Muna Kuar (2). The case of Rameshar Bakhsh 
Singh v. Dhanpal Das (1) was really not an 
authority againstthe appeal. The question of 
the construction of section 174 did not arise, 
but only of the decree and the case wasan ap- 
pealinexecution proceedings, wherethe decree 
must stand. Any other construction would 
completely defeat the purpose of the Act. 
. The result would be that disqualified persons 
would borrow ata very high rate of interest 
and the debt would accumulate till the estate 
was released and all the geod work done by 
the Court of Wards would at once be thrown 
away. 


The respondents did not appear. 
JUDGMENT. 


-Lorp SHaw.—By section “162 of the Oudh 
Land Revenue Act XVII of 1876, certain 
persons are declared to be disqualified from 
managing their estates. Among the enumera- 
‘tion of those persons are thé following: 
Under sub-section (g), “Persons declared 
- by the Chief Commissioner on their own 
application to be disqualified frém managing 
their estates.” The Talukdar óf Malianpur 
was one of those persons. On his application, 
-his estates were assumed by the Uourt 
of Wards, and they remained under the 
management of that Court frém the year 
1886 until the year 1898. 


‘During that period the Raja borrowed 
certain sums of money; and on the 12th 
August 1904 his creditors sued and 
obtained a personal decree against him in 
the Court of first instance. There were 
certain judicial proceedings which occurred 
subsequent to.the decree; and it may be 
of interest to note that, the debt incurred 
having been originally a sum of Rs. 4,000, 


execution is now sought to be obtained 
against the property put under the 
management of the Court of Wards for 


a sum which, at a date somewhat anterior 
to the present deliverance, amounted to 
Rs. 21,526, the interest having been 
running for a certain course of years at 
the rate of 18 per cent. per annum. 
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The question in this case, and the sole 
question, is whether a decree obtained for 
such snms can be putin execution against 
the property, which was, at the date of 
the contraction of the debt, under the 
management of the Court of Wards. 


The sections of the Oudh Land Revenue 
Act, to which reference has been made, 
are sections 173 and 174. Section 173 
is in these terms: “Persons whose property 
is under the superintendence of the Court 
of Wards shall not be competent tc-create 
without the sanction of the Court, any 
charge upon or interest in such property, 
or any part thereof.” Section 174 says: 
“No such property shall be liable to be 
taken in execution of a decree made in 
respect of any contract entered into by 
such person while his property ‘is 
under such superintendence.” Their Lord-. 
ships think that it falls to be observed 
that the object of these sections was the 
protection of the property against either 
transactions entered into by the person 
under tutelage by way of direct transactions 
‘of sale or of mortgage, and also the 
protection of the property against the 
consequences of any execution in respect 
of contracts entered into by a person 
under such tutelage. Section 174 deals 
with the latter situation. 


The Courts below have permitted ` 
execution against the property to be granted 
in respect of this debt—a debt incurred 
by a person under tutelage. The question 
is whether that decision is sound in law. 
There have been various decisions in the 
Courts in India, notably in Allahabad, 
which appear fully to support the appeal.. 
Bat there is one dictum, which is fouaded 
„upon by the Court below, which seems 
to have ruled the minds of the learned 
Judges in constraining them to give effect 
to the execution against the property in 
respect of this debt. The dictum is 
contained in the case of Rameshar Bakhsh 
Stngh v. Dhanpal Das (1). It was quite 
unnecessary, in the view that their 
Lordships take, for the decision of the 
case, which depended, as it was viewed 
by the Cours who decided it, merely upon 
the construction of a certain decree. That 
dictum was to the following effect: “It 
“is: quite clear that, under the old Act” 


such superintendence. 
| incurring of debt, or transaction occurred - 


`~ 
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—and the reference is either to this Act 
or an Act in similar terms— a creditor 
could obtain a decree upon a bond given 
by a Ward while his property was under 
superintendence, and execute that decree 


against. the property of the Ward after. 


the property was released from superinten- 
dence.” ; 

Their Lordships are clearly of opimion 
that this dictum owas an unsound 
proposition in law. They think that, the 


‘object of the Act being the protection of 


the property, a person subject to the Court 
of Wards would in no sense be protected 
if this dictum were to be affirmed. What 
bas been done in the present case seems 
to their Lordships to be a total violation, 
not only of the 
but of. the express provision of section 
174. The pbrase in that section, “while 
his property is under such superintendence,” 
is, in their Lordships’ opinion, a phrase 
annexed to and elucidative of the verbal 
expression “contract entered into by any 
such person.” Section 174 is meant to 
protect property against the execution of 
a decree made in respect of ‘any contract 
entered into” during a certain period of 
time, namely, while the property is under 
If such a contract, 


during that time, the law of Oudh is plain 
under section 174, to the effect that the 
property is protected against execution in 
respect of any decree following upon that 
transaction, that debt, or that contract. 
There is nothing further in the case, and 
their Lordships will humbly advise His 
Majesty that this appeal should be allowed 


with costs. 


Appeal allowed, 


Solicitors for the Appellant : Messrs. T., L, 
Walson & Oo. 
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MADRAS HIGH COURT. 

Civit Revision Prtirion No. 663 or 1915. 

February 10, 1916, 
Present:—Mr. Justice Coutts Trotter. 
GODAVARTI MANGAM MA—Derrnpant 
No. 1— PETITIONER 
CETSUS 
GODAVARTI SUNDARAMMA—- PLAINTIFF 
~~ RESPONDENT. 

Court Fees Act (VII of 1870), s. 7, cl. Y (b), (d)—- 
“Definite share of estate,” meaning of-—~Suit to recover 
such share not separately assessed in Collector's register 
—VFalue jor purposes of jurisdiction, 

By the words “definite share” of an estate, used in 
clause V (b) of section 7 of the Court Fees Act, is 
meant an undivided tangible fraction of an estate an 
distinct from a defined demarcated plot which has 
been taken out of an estate. [p. 684, col. 2.] 

Where, therefore, a suit was brought for the 
recovery of 359 acres of land cut of a whole 
plot of 4°42 acres, 83 cents having been sold away 
before, and the entries in the Collector's register con- 
tained a description of the whole area covered bya 
particular patta, an enumeration of its extent and a 
figure representing the total revenue payable in 
respect of that patta: 

Held, that the snit land could not be considered to 
be separately assessed and was not a definite share 
of anestate paying annual revenue to Government 
within the meaning of clause V (b) of section 7 of the 
‘Court Fees Act and that the value for purposes of 
jorisdiction must be calculated according to its market 
value. [p 684, cols. 1 & 2.] 

Reference under the Court Fees Act, 1870, s. 5, 16 
A. 493, followed. 


Petition under section 115 of Act V cf 
1908, praying the High Court to revise the 
order of the Court of the Additional Dis- 


trict Munsif of Tenali, in Original Suit 
No. 43 of 1915. 


Mr, A. Krishnaswami Atyar, for the Peti- 
tioner. 

Mr, P. Nar ayanamurthy, for the Respond- 
ent. 


JUDGMENT,-— [his case raises the ques- 
tion of the construction of a section of the 


Court Fees Act, VII of 1870, and the way 


that the matter arises is this. A suit was 
brought for the recovery of land which was 
a definite plot forming part of Survey No. 
804 and was in fact 3 acres 59 cents in 
extent. That survey number as a whole 
eonsists of 4 acres 42 cents, out of which 
83 cents had been sold away before, leav- 
ing a residue of 8 acres 59 cents which was 
what the plaintiff was suing for. The 
point is this, that according “to tke con- 
struction of the Court Fees Act the ques- 
tion to--be-determined isas to what Oourt 


684 


MANGAMMA Y, SUNDARAMMA, 


has jurisdiction, because it is not contested 
that, on the method of valuation of the land, 
the jurisdiction of the Court to try will 
depend. According to the plaintiff, the 
proper sub-section to apply is sub-section 
V (b) of section 7 of the Act, which would 
be to apply a system of multiplying the 
revenue payable in order to arrive at the 
calculation provided by the Act for fixing 
the value of the suit. According to the 
defendant it is sub-section V (d) of the 
section which really governs the matter, in 
which case the market value of the land 
has to be ascertained. According to the 
plaintiff, as I say, V (b) applies and the 
words there are these: “where the land 
forms an entire estate’—that is not this 
. case— or a definite share of an estate, pay- 
- ing annual revenue to Government, or forms 
part of such estate and is recorded as afore- 
said,” which by reference to sub-clause (a) 
means “is recorded in the Collectors re- 
gister as separately assessed with such 
revenue.” It is not disputed that what 
appears in the Collector’s book is this, a 
description of the whole area covered by a 
particular patta, an enumeration of its ex- 
tent and a figure representing the total 
revenue payable in respect of that patia. 
Then there follow particulars which show 
the rate charged per acre. I am asked to 
say by the plaintiff that the true construc- 
tion of this Act is that because you can 
by a mathematical calculation arrive at what 
fraction of the whole potta any piece of 
land is, therefore any and every bit of land 
that you take within the whole patta must 
be considered to be separately ussessed to 
reyenue. That seems to me to bea pro- 
position which is utterly incapable of being 
supported, if for no other reason because it 
gives no meaning whatever to the words 
“separately assessed.” It is all assessed, 
the only thing is whether itis separately 
assessed as distinct from something which 
_is assessed as part of a whole, and that is 
what I find to be the meaning of the words. 
Within the meaning of these words, therefore, 
the land in question in this suit cannot 
fall. 

Then it is said that, even if this is not 
. a partof an estate separately assessed to 
revenue, nevertheless it may be regarded 
as “a definite share of an estate”. Once 
moere I.make the same criticism on that con- 
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struction as upon the other, It entirely ig-. 
nores the word “definite,” because every 
share in an estate is in some sense ade- 
finite share, and I have no doubt that what 
is meant by the words “definite share” is an 
undivided tangible fraction of an estate, as 
distinct from a defined demarcated plot 
which has been taken out of an estate. 
Supposing, for instance, I sell Brownfield 
plot out of Whiteacre estate, that would be 
in my opinion nof a definite share of an 
estate within the meaning of this enactment. 
But if I sell a quarter of my Blackacre 
estate and it has got to be divided up among 
different kinds of land, that I think is a 
definite share of an estate within the mean- 
ing of the section. J observe the same view 
was taken by a learned Judge of the Allah- 
abad High Court in Reference under the 
Court Fees Act, 1870, s.5 (1). Iam conscious 
of the extreme inconvenience of this deci- 
sion, but I see no possible escape from that 
construction of the Act. It leads no doubt 
to this absurdity in some cases. For in- 
stance, you might have a case where if you 
sue for the recovery of a whole plot, if it 
falls under sub-section V (b), taking five 
times the revenue would result in a lower 


value than if you sue for a portion of the 


land which according to this view has to 
be taken at the market value. Probably 
in the present case it may be that a suit 
for the recovery of the whole survey num- 
ber will have to go to the District Munsif, 
whereas the suit for a portion of it may 
have to go to the Subordinate Judge’s Court. 
The result is doubtless regrettable and I 
tried very hard to avoid- it: it seems to me 
that the view of the person who drafted 
the section in fact was that whatever you 
can caleulate with reasonable certainty the 
amount of revenue payable on a plot, you 
should take 5 or 10 times the revenue, and 
in default of any possibility of measuring 
the revenue, then you must in the last re- 
sort have recourse to the inconvenient and 
cumbersome method of valuation by the 
market value. That is a logical and intelli- 
gible method and must have been the inten- 
tion of the framer of the Statute, but if so, 
he has fallen very short of his object; be- 


(1) 16 A, 493, 
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cause though, as I say, the construction that 
I have adopted is probably not what was in- 
tended, it is the only possible construction on 
the wording of the Statute. 

The resultis that this petition is allowed 
and’ I declare that the subject-matter of 
this suit must be valued according to its 
market value and the case must be remand- 
ed to the lower Court to ascertain the 
market value and. determine the question 
of jurisdiction in accordance with the 
value found. The petitioner’s costs in this 
Court will be paid by the respondent. 


Petition allowed; Case remanded. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 50 
or 1915. 

December 13, 1915. 
Present:—Sir Lancelot Sanderson, Kr., Chief 
Justice, Justice Sir John Woodroffe, KT., 

- and Justice Sir Asutosh Mookerjee, KT. 
RAMESWARI CHAUDHURANI— ' 
OxsrectoR-—APPELLANT 
VDETSUE 
K.. B. DUTT— Recuiver— Respondent. 

Appeal, infructuous—Order appealed against having 
been. carried out—Stay order before filing appeal, 
if can be oblained—Civil Procedwre Code: (Act V of 
- 1908), O. XLI, r. 6 (2). | 

Where onthe application by the Receiver of an 
estate an order is made by the Coutt granting him 
leave to enter into a proposed settlement with a 
debtor of the estate’ and to execute in his favour 
a release in respect of property hypothecated 


by him, an appeal against that order, by a person ` 


who opposed the application, lodged after the Receiver 
has effected a settlement with the debtor and 
executed a registered deed of release in his favour, 
becomes infructuous, unless before filing the appeal, 
the appellant has obtained a timely order for stay. 
[p. 685, col. 2; p. 686, cols. 1 & 2.1 

Per Mookerjee, J—An appellant before filing his 
appeal can obtain a stay order under Order X41, 
rule 5, sub-rule 2, [p. 686, col, 2.] 

Appeal against the order of Mr. Justice 
Chaudhuri, dated the 26th April 1915, 
sitting on the Original Side. . 


Messrs. Pugh and R. L. Roy, for the 
Appellant. 


Mr.. S. K. Uhuckerbutty, 
spondent. 


for the Re- 
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JUDGMENT. 


SANDERSON, C. J.—This is an appeal from 
a judgment of Mr. Justice Chaudhuri which 
was made on the 26th of April 1915, where- 
by he gave leave to the Receiver, Mr. Dutt, 
to settle a claim of the estate against a 
man named Mr. Manuk for Rs. 15,800. 
A letter was sent to the Receiver on the 
lst of May by the executors saying that they 
were going to appeal from the order of Mr. 
Justice Chaudhuri, and asking the Receiver 
not to take any steps in respect of that 
order until the appeal was heard. We were 
at‘first told that there was no answer to 
this letter, which was a mistake for it 
appeared that an answer had beensent on 
the following day, the 2nd of May. A part 
of the answer has been read out tous by 
Mr. Chuckerbutty, and it was obviously to 
the effect that the Receiver could not be 
bound by the terms of the letterand that 
if the executors wanted to stay the proceed- 
ings they must take the necessary steps by 
applying to the Court. The Receiver also 
gave notice in that letter that he intended 
to carry out the order -of the Court. It 
appears that on the lOth of June the Receiver 
did effect a settlement with Mr. Manuk-—the 
property was reconveyed to him on that date, 
the release was signed, and, we are informed, 
the release was registered on the same date. 
On the 23rd of June, the very last day 


which was open to the appellant, this appeal 
was filed. 


Now, to my mind, as soon as the state- 
ment that the matter had been settled and 
the property had been reconveyed was brought: 
to the knowledge of the Court, the time 
of this Court ought not to be occnpied in 
a further hearing of the appeal, and for 
this reason: at the time the property was 
reconveyed and the release granted, the 
Receiver was acting under an order of the 
Court, which was a perfectly good order at 
the time, and under that order Mr, Manuk, 
who was not a party to the suit, obtained 
possession of the property. Not only that: 
we are informed that he hasin fact parted 
with it to another individual altogether. 
Therefore, if we were to reverse this order, 
—I do not say for a moment that on the 
merits this is an order which ought not 
to have been made and we ought to reverse it, 
but supposing we did—-our order would have 
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no effect. We shall have no jurisdiction to 
order Mr. Manuk to reconvey the property 
to the Receiver, and, therefore, it seems to be 
quite useless and mere waste of time for this 
Court to go on discussing the point which has 
been urged by the appellant. I may say 
that if there is any injustice or any harm 
done to anybody, it is entirely the fault 
of the appellant, because after the warning 
which he received from the Receiver, the 
obvious thing for him to do was to file 
an appeal at once and then tocome to this 
Court and make an application to the 
Court to restrain the Receiver from acting 
upon the order of Mr. Justice Chaudhuri 
until the hearing of the appeal. Had this 
course been adopted, the Receiver would 
not have thought of proceeding with the 
order of Mr. Justice Chaudhuri. But that 
obvious course was not adopted. On the 
contrary, the matter was left until the very 
last day which was open to the appellant, 
namely, the 23rd of June. Under these 
circumstances, I think this appeal shonld 
be dismissed. 

The costs of both parties will come out of 
the estate. 

Wooprorrs, J.—In order to make out a 
claim for relief the appellant should at least 
have applied for a stay-order, which the 
Receiver invited her to get if she was dis- 
satisied with the Judge’s order. Without 
expressing any opinion on the merits or 
whether an appeal lies I think the matter 
comes too late. For this reason I agree 
that the appeal should be dismissed. 


MOOKERJEE, J.—I agree that the appeal has 
become infructuous by reason of events which 
have happened since the order of the 26th 
April 1915, and should not consequently be 
entertained. In my opinion, this appeal falls 
within the class of cases where it is in- 
cumbent upon a Court of Appeal to take 
note of events subsequent to the order 
under appeal: Hazari Mull v. Janaki Prosad 
(1); Ramyad Sahu v. Bindeswart Kumar 
Upadhay (2); Rai Charan Mandal v. Biswa- 
nath Mandal (3). 

On the 26th April 1915 the Trial Court 
granted leave to the Receiver to enter into 


(1) 6C. L. J. 92, 
(2) 6 C. L. J. 102. 
(8) 26 Ind. Cas, 410; 20 O. L. J. 107, 


INDIAN CASES, 


_ [1916 


the proposed settlement with the debtor, 
and to execute in his favour a release in 
respect of the hypothecated property. On 
the lst May, the present appellant, who 
had unsuccessfully opposed the application 
of the Receiver, intimated to the latter that 
he intended to appeal against the order and 
requested him not to carry out the order 
meanwhile. On the following day, the 
Receiver replied that he could not wait 
indefinitely for the proposed appeal and 
would proceed to carry out the order, unless 
an order for stay was obtained from the 
Court of Appeal. Notwithstanding this clear 
intimation, the appellant took no steps to 


file an appeal or to obtain an order for 
stay of proceedings. The Receiver carried 
out the order, the settlement with the 


debtor was duly effected, and the deed of 
release in his favour was executed and 
registered on the 10th June 1915. The 
present appeal was thereafter lodged on the 
23rd June 1915. The excuse offered is that 
the order itself was not filed till the 11th 


- June 1915; that merely shows, however, that 


the appeal was filed within the time allowed 
by law. But, plainly, there was nothing 
to prevent the appellant from obtaining an 
order for stay, even before the appeal was 
actually lodged, as is clear from the principle 
recognized in Order XLI, rule 5, sub-rule 
2, of the Code of Civil Procedure. In my 
apinion, if was the duty of the appellant, 
in the event whivh had happened, to obtain 
a timely order for stay. Complications of 
the gravest character may obviously arise if 
we entertain the: appeal and set aside the 
order; we may prejudice the position of parties 
who had no notice of the intended appeal. 
The debtor is not a party to these proceedings, 
and, we are informed that since the exe- 
cution of the release, the property has been 
transferred by him to a stranger who also 
is not before the Court; the position might 
have been different if benefit had been 
received by one of the parties to the pro- 
ceedings, who might, on reversal of the 
order, be called upon to make restitution. 
It has not been suggested that the Receiver 
and the debtor conspired to rush matters 
through, with a view to embarrass the Court 
of Appeal in the effective exercise of its 
jurisdiction; if such a case had been alleged 
and made out, it would have been necessary 
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for us to consider what steps’ we should 


take so as to ensure that the ends of justice 


might not be defeated. But no such ques- 
tion arises here. On the other hand, upon 
the facts before us, it is-plain that by reason 
of the laches of the appellant, the appeal 
has become infructuous. On these grounds 
I agree that the appellant has disentitled 
himself to the -assistance of the Court, and 


-that his appeal must be dismissed. 


Appeal dismissed. 


MADRAS HIGH COURT. 
APPEALS Nos. 155 AND 176 or 1914. 

- January 25, 1916. , 
Present:—Mr, Justice Abdur Rahim and 
Mr. Justice Srinivasa Aiyar. 

In. A. S, No. 155 or 1914 
MUTHU KUMARASAMY ODAYAR— 
DEFENDANT No. 83—-ApPELLANT 
VETSUS 
SUBRAMANIA IYER AND orHErs— 
~ PLAINTIFFS AND Derenpant No. 1— 
RESPONDENTS, 

In. A. S. No. 176 ov 1914 2. 
SUBRAMANIA LYER AND ANOTHER— 
_ PLAINTIFFS— APPELLANTS 

CETSUS ` | 
ALAMELU AMMAL AND OTHERS— 
< Derexpants Nos. 1 10 3 AND 5 TO &~ 


RESPONDENTS. 

Compromise, nature of—Bona fide transaction— 
Widow, whether can validly enter into compromise— 
Rerersioners, whether bound by it. 

A compromise does not stand on the same footing 
asan alienation. - If it isa bona fide transaction, no 
one can re-open it and necessity need not be pr oved 
in the same way as in the case of an alienation. [p. 
688, col. 2.] 

“ Where a person against whom a litigation i is pend- 
ing dies, his widow is also interested in the subject- 
matter of the litigation and she must have a dis- 
‘cretion as to how to conduct that litigation and to 
come to an arrangement-with her opponent if, as 
n matter of fact, she believes ihat it would be in the 
best interests of the estate; but a reversidner is 
entitled , to show that the compromise was not 
arrived at with due care and caution, and was 
such as showed negligence on the part of the 
widow. [p. 688, col. 2.) 

Khunni Lal v. Gobind Krishua Narain, 10 Ind. 
Cas. 477; 15 C. W. N. 645; 8 A. L. J. 552; 13 0. L. J. 
575; 18 Bom. L. R. 427; 10 M. L. T. 25; (1911) 1 M. W. 
N. 482; 21 M. L.J. 645; 33 A, 356; 38 I. A. 87, 
followed. 


Where, therefore, a suit against a widow being 
dismissed in the two lower Courts, asecond appeal 
was filed in the High Court and she settled 
the dispute by a private arrangement which was 
approved jof by her Pleader and under which she 
received an amount not at all disproportionate to the 
interests at stake in_the litigation: 

Held, that the compromise arrived at was a 
justifiable transaction under the circumstances 
of the case and was binding on the reversioners. [p. 
689, col, 1.] 

Appeals against the decree of the Court 
of the Subordinate Judge of Kumbakonam, 
in Original Suit No. 65 of 1912. 


In A. S. No. 155 of 1914, 


' Messrs. T. V. Venkataramder 
Doratswame Azyar, for the Appellant. 


Mr. F. Viswanadha Sasirt, for the Re- 
spondents. 


In A. S. No. 176 of 1914 


Mr. V. Veswanadha Sastri, for the Appel- 
lants. 

Messrs. Z. R. Venkatarama Sastri 
E, Doraisaumy Aiyar, 
ents. 


and E. 


and 
for the Respond- 


JUDGMENT. 


ABDUR RAHIM, J.—The plaintiffs in the 
suit in which these two appeals have 
arisen sought a declaration that certain 
alienations made by the Ist defendant, 
the - widow of one Aiyavier, were not 
binding upon them. Appeal No. 155 of 
1914 is preferred by the 3rd defendant 
and relates to items Nos. 14 to 24, while 
Appeal No. 176 of 1914 is preferred by 
the plaintiffs with reference to items Nos. 
l and2and 3 to 11. The 2nd defendant 
purchased items Nos. 14 to 24 from the 
lst defendant. The 2nd defendant’s hus- 
band is a cousin of Aiyavier and he has 
heen examined in the suit as the plaintiffs’ 
4th witness. The sale to the 2nd defend- 
ant was on the 6th February 1904 and the 
sale by the 2nd defendant to the 8rd 
defendant was on the 17th February 1909, 
The sale to- the 2nd defendant was for 
Rs. 300 and that to the 3rd defendant 
of the same property was for Rs: 1,000. 
The question raised with regard to.these 
items is,’ whether there was necessity for’ 
the sale on the 6th February 1904 and whe- 
ther that sale is binding on the reversioners, 
It appears that Aiyavier was not indebted 
to any large extent, the evidence being 
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that all that he owed during his life-time 
was about Rs. 30 under Exhibit XI. Then 
there was a litigation which lasted from 
1900 to some time in 1903. It appears 
that Aiyavier purchased items Nos. 1 and 
2 ata Court auction, but the 4th defend- 
ant Krishnasami Iyer, who claimed to be 
the purchaser of the very land by a 


private sale, instituted a suit in 1900 for- 


the recovery of items Nos. land 2, That 
suit was dismissed in the first Court and 
the appeal to the District Court was also 
dismissed. Aiyavier died after the decree 
of the first Court was passed and before 
the District Court passed ita judgment, 
that ic, sometime between 1901 and 1902. 
Then there wasa second appeal preferred 
by Krishnasami Iyer to the High Court. 
That, however, was compromised by a 
razinamah, Exhibit I (a), on the 14th 
September 1903. By the terms of the 
compromise the Ist defendant relinquished 
her claims to items Nos. 1 and 2 and 
received as consideration Rs. 800 and the 
claim against her for mesne profits for 
3 years was also givenup. Whether the 
compromise was bona fide and is binding 
upon the plaintiffs jis the qnestion which 
arises in Appeal No. 176. It was necessary 
to mention this litigation in connection 
with the case regarding items Nos. 14 to 
94, in order to ascertain whether there 
was necessity for the sale of those 
items for Rs. 300 in 1904. That sale 
purported to be made to discharge certain 
promissory notes, 
amounting to about Rs. 320. As the 
Subordinate Judge points out, there is no 
recital of these promissory notes in the 
sale-deed, Exhibit D, nor were these notes 
received by the vendee. It may be that the 
amounts due on the promissory notes have 
been discharged afterwards. But I am 
not prepared to hold that they were paid 
with the proceeds of Exhibit DI. At any 
rate it is not shown that there was not 
sufficient income from the property to pay 
off the money due under the - promissory 
notes. In addition to the income from 
the property the Ist defendant obtained 
Rs. 800 under the razinamah with reference 
to items Nos. 1 and 2. And as I have 
pointed out her husband was not indebted 
to apy extent during his life-time and 
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apparently paid the expenses of the litiga- 
tion so long as he was alive out of the 
income of the. family property, The lst 
defendant isa very young widow and her 
advisers were the 2nd defendant’s husband 
and her father. Some of the promissory 
notes at all events appear to have been 
executed by the father, and nothing appears 
on the face of those documents to show 
that they were executed for necessary 
purposes of the widow. In these cir- 
cumstances J think the Subordinate Judge’s 
conclusion that necessity has not been 
proved for Exhibit Dis right. As the sale 
under Exhibit D, is invalid, the sale to 
the 3rd defendant also must fall to the 
ground. Appeal No. 155 of 1914 is, there- 
fore, dismissed with costs. 

Now, as to Appeal No. 176 of 1914, the 
question with reference to the razinamah 
is whether it was a bona fide compromise. 
Jf it was a bona fide transaction, the plaint- 
iffs are nct entitled to re-open the matter. 
That that is really the test applicable to such 
cases is made clear by the latest decision 
of the Privy Council on the point: Khunns 
Lal v. Gobind Krishna Narain (1). The 
passages which lay down the proposition 
bearing on this point are to be found in 
pages 102 and 103; where it is pointed 
out that the case of a rasinamah does not 
stand on the same footing as an aliena- 
tion. Itis argued by the learned Pleader 
for the appellants that necessity must be 
shown even in the case of a compromise 
just in the same way as in the case of 
an alienation. I do not think that is 
a sound proposition. When there is a 
litigation pending, the widow is also interest- 
ed in the subject-matter of the litigation 
and she must havea discretion as to how. 
to conduct that litigation and to come to 
an arrangement with ber opponent, if as 
a matter of fact she believed that it 
would be in the best interests of the estate. 
On the other hand, the reversioner is 
entitled to show that the compromise 
was not arrived at with due care and 
saution and was such as really showed 


(1) 38 T. A, 87; 10 Ind, Cas. 477; 150. W. N, 545; 

8 À. L, J. 562; 13 C. L. J. 576; 13 Bom, L. R. 427; 10 

1. L. T. 25; (1911) 1 M. W. N. 432; 21 M. L. J. 645; 33 
, 356. 


` 
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-negligence on the partof the widow. It 


is true- that ehe had succeeded in the 
two lower Courts, aud Krishnasami Iyer, 
her opponent, had to prove that the Courts 
or atany rate.the lower Appellate Court 
was wrong-on a question of law before 
he could succeed in ‘second appeal. But 
having looked into the judgment of the 
District Court, Tam not satisfied that the 
adviser .of the Ist defendant was not 
justified in advising her to settle the’ dis- 
pute by private. arrangement. She was 
represented by a Pleader and he signed 


- the razinamah as well as the lst defend- 


ant herself. And if we Took also to the 
value of ‘the properties involved in that 


litigation and the amount received by the- 


lst defendant as cons.deration for the com- 
promise taking into account the mesne 
profits she had enjoyed, it- is impossible 
to say that the compromise was not a 
justifiable transaction. In fact I am “not 
sure that it was not quite advantageous to 
the lst defendant. I think on this point 
also the_ conclusion -of the Subordinate 
Judge is right. “ 


Items Nos.3 to 11 refer to smanatkat 
lands and are of a small value. There 
are items which the Ist defendant released 
her claims to by Exhibit Ki shortly after 
the vazinamah with respect to items 
Nos. 1 and 2. Jt is true that these lands 
are net mentioned in the razinamah; but 
there can be no doubt that they formed 
part of the consideration for the com- 
promise of the second appeal. This appears 
from -the recitals in Exhibit E and also 
from the evidence of the uncle of the Ist 
defendant, the 23nd witness for the defend- 
ants. These lands are in the nature of 
house sites which would be’ utilized by 
the tenants for the cultivation of items 
Nos. 1 and 2, and naturally when the 


. parties arrange with regard to items Nos. 


1 and 2 they weuld include these items as 
well in the arrangement. ` 

Appeal No. 176 will also be dismissed. 
There will be two sets of costs one set 
to respondents Nos. 6 and 7 and another 
set to the 3rd respondent; the srd respondent 


will only be entitled to Rs. 50 as Fleader’s, 


fees. . 
SRINIVASA ALIYANGAR, J.—I1 agree. 

6 | Appeals dismissed. 

z 44, » 7 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM ORIGINAL ORDER No, 305 
or 1915. 

_ February 18, 1916. 
Present:——Justice Sir Asutosh Monkerjee, KT., 
and Mr. Justice N. R. Chatterjea. 
MAHENDRA NARAIN SAHA AND OTHERS 

aj — PLAINTIFFS — APPELLANTS 
` versus ` 
GURUDAS BAIRAGI AND ANOTHER— 
DEFENDAN TS — HERRPONDENTS. 

Civil Procedure Code (Act F of 1998), O. XXXVIII 
yr. *, 6, O XLT, « 3, cl. (y)—Appeal from 
order dismissing application for attachment before 
judgment, competency of —Conditionul attachment, 

Where an application for attachmant before judg- 
ment made under rulo.5 of Order XXXVIIT is 
dismissed by Court after hearing the defendants, no 
appeal lies under Order XLIM, rule 1, clause (g), 
ugaiust the dismissal [p. 491, col. 1.] 

Where on an applicition for attachment before 
judgement the Court directed the issue of notices 
upon the defeudants to show canse why an attach- 
meut should uot, issue beforo judgment, and at the 
same time directed the defendants not to part in any 
way with the properties sought to be attached: 

Held, that tho order of the Conrt was not in 
strict accordance with the provisions of the Code of 
Civil Procedure as laid down in Order XXXVIII, 
rule 5, and that the direction upon the defendants 
not to part with the properties in any way could 
not beconstrued to be in essence an order of con- 
ditional attachment within the meaning of clause 8 
of rule 5. [p. 690, cols. 1 42.) 

Appeal against the order of the Subordi- 
nate Judge of Pabna, dated the 2lst June 1915. 

Babus Mohini Mohun Chak avarti and 
Purno Chandra Roy, for the Appellants. 

Babu Jatindra Nath Dahirt, for the Re- 
spondents. , 

JUDGMENT. 

Mookerses, J-—This appeal is directed 
against an order, whereby the Subordinate 
Judge hasin substance dismissed an applica- 
The 
respondents have taken a preliminary 
-objection tothe competency of the appeal. 

The appellants contend that the order 
must be deemed to have been made under 


_yule 6 of Order XXXVIIL of the Code 


of Civil Procedure, and is, consequently, 
open to appeal under rule 1, clause (q), of 
Order XLIII of the Code. The respond- 
ents, on the other hand, urge that the 
order could not possibly have been made 
under rule 6, that it was probably made 
under rule 5, and that, treated as an order 
under rule 5, itis not liable to be challenged 
by way of appeal. 
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To explain the relative situations of the 
parties, it is necessary to recapitulate briefly 
the course of events in the Court below. 
The suit was instituted on the 24th March 
1915, On the 3rd May 1915, the plaintiffs 
made an application for attachment before 
judgment under rule 5 of Order XXXVIII of 
the Code. Thereupon, the Court directed 
the issue of notice upon the defendants to 
show: cause why an attachment should not 
issue before judgment, and at the same 
time directed the defendants not to part 
with the properties in any way. It is 
plain that this was not in strict accord- 
ance with the provisions of the Code, which 
were overlooked by the Court and the legal 
advisers of the parties. The order to be 
made in such circumstances will be found 
in Form No. 5 of Appendix F to the 
Code of Civil Procedure. That form plainly 
indicates that in a proceeding under rule 5, 
where the Court is satisfied by affidavit 
or otherwise that the defendant, with intent 
to obstruct or delay the execution of any 
decree that may be passed against him, 
is about to dispose of the whole or any 
part of his property or is about to remove 
the whole or any part of his property 
from the local limits of the jurisdiction of 
the Court, the Court may direct one of 
two things to be done, namely, either (a) to 
furnish security, in such sum as may be 
specified in the order, to produce and 
place at the dispnsal of the Court, when 
required, the said property or the value 
of the same or such portion thereof as 
may be sufficient to satisfy the decree, or (b) 
to appear and show cause why he should 
not furnish security. The Court may also 
in the order direct a conditional attachment 
of the whole or any portion of the property 
required to be attached. 


In the case now before us, the Court 
did not make an er parte order upon the 
defendants to furnish security; nor did the 
Court direct them to appear and show cause 
why they should not furnish security. It is 
also plain that the Court did not direct the 
conditional attachment of the whole or any 
portion of the property required to be attach- 
ed. We have, no doubt, been pressed by the 
appellants to take the view that the direc- 
tion upon the defendants not to part with 
the properties in any way was in essence an 
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order of conditional attachment within the 
meaning of clause (3) of rule 5; but we 
are not prepared to accept this contention as 
well founded. Ifthe defendants had disobey- 
ed the direction of the Court, they might 
possibly have rendered themselves liable to 
punishment for contempt of Court; but a 
transferree from them would not have been 
affected as he would have been, if there 
had been a conditional attachment of the 
property. We must take it, therefore, that 
the order as framed was notin accordance with 
rule 5. 


The defendants, however, did appear and 
show cause on the 29th May 1915. On 
the 2lst June 1915, both parties were 
heard and the affidavits filed by them .were 
considered. The Court thereupon expressed 
the opinion that sufficient cause had not 
been made out for attachment, and dis- 
missed the application of the plaintiffs. To 
enable the appellants to support this appeal, 
it 18 necessary for them to establish that this 
is an order under rule 6 of Order XXXVITI, 
Civil Procedure Code. Now, the first clause 
of rule 6 provides that “Where the defendant 
fails to show cause why he should not fur- 
nish security or fails to furnish the 
security required within the time fixed 
by the Court, the Court may order that 
the property specified, or such portion 
thereof as appears sufficient to satisfy any 
decree which may be passed in the suit, be 
attached.” The order contemplated by this 
clause of rule 6 is clearly an order of attach- 
ment. No such order admittedly has been 
made in this case. Clause (2) of rule 
6 provides that “where the defendant shows 
such cause” [that is, shows cause, if called 
upon to do so, under clause (1) of rule 5] 
“or furnishes the required security, and the 
property specified or any portion of it has 
been attached, the Court shall order the 
attachment to be withdrawn or make such 
other order as it thinks fit.” It is plain 
that the attachment which the Court is thus 
directed to withdraw, is a conditional attach- 
ment made in terms of clause 3 of rule 5. No 
such order of withdrawal was made in this 
case ard none, indeed, could have been made, 
gs no attachment had been ordered. The 
position, in substance, is that anapplicationfor 
attachment before judgment has been made 
under rule 5; the Court has heard the defend- 
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ants and has dismissed the application. 
The parties never reached the stage contem- 
plated by rule 6; consequently no appeal lies 
under Order XLII, rule 1, clause (q), Civil 
Procedure Code. ; 

This appeal is, therefore, dismissed with 
costs; 
gold mohurs. 

Appeal dismissed. 





MADRAS HIGH COURT. 
Civit Revision Perrrion No. 74 or 1915. 
January 27,-1916. 
Present:—Mr. Justice Coutts Trotter. 
AYYASAMY PILLAI~— PLAINTIFE— 
PETITIONER 
versus 


GURUSAMI NAICKEN AND ANOTHER—- 


DEFENDANTS RESPONDENTS. 

Hindu Law— Joint family trade—Promissory note 
executed by manager— Debt due by lamily— Liability 
of all members to promisee or his assignee. 

All the membere-of a joint Hindu family carrying 
on a joint trade are liable on a promissory note 
executed by the manager of the family, for a debt due 
by it, to the promisee or his assignee. [p. 692, col. 2.] 

h Seetharama Chetty v. Seshiah Chetty, (1912) M. W. 
N 1011, not followed. 

Krishna Ayyar v. Krishnasami Ayyar, 28 M. 597; 
Nachiappa Chetty v. Dakshinamurthy Serrai, 28 Ind. 
Cas. 345; 17M. L.T 282; (1915) M. W. N. 217, 
followed. 


Petition under section 25 ‘of Act IX of- 


1887, praying the High Court to revise the 
decree of the Court of the Subordinate Judge 
of Mayavaram, in Small Cause Suit No. 1374 
of 1914. 

Mr. T. R., Venkatarama Sastriar, for the 
Petitioner. 

Mr. T. V. Gopalaswami Mudaliar, 
Respondents. 

JUDGMENT.—The point in this case is 
this. There was a certain Gurusami 
Naicken who was a member of a joint 
‘Hindu family. That mari was carrying. on 
a trade in which admittedly the joint family 
was concerned.. In the course of the trade, 
Gurusami Naicken executed a ERE 
note in favour of a certain Chockalinga 
Padayachi in February 190% It is not 
disputed, as I have said, that that promissory 
note was in respect of a trade debt incurred 
in the family trade. By subsequent endorse- 

‘ ménts, the note came to be beld by a certain 
: Ayyasami Pillai as holder and endorsee and 


for the 
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he is the plaintiff in the present action. 

So far as Gurusami Naicken, the Ist 
defendant, is concerned, there is no difficulty, 
but the plaintiff has also joined and sought to 
get a judgment against the 2nd defend- 
ant, who is the elder brother of Guru- 
sami Naicken, the Ist defendant. „The 
story raised by the plaintiff is this. 
He says: “This was a family trade concérn 
and you, Gurusami Naicken, in executing 
this promissory note in respect of a trade 
debt were thereby acting on behalf of the 
family and the other members of the family 
are liable on that note so executed by you.” 
The 2nd respondent inthis petition takes 
He concedes that he would 
be liable too if the action had been brought 
by Chockalinga. Padayachi. But he 
says: You, the assignee, cannot sue me 
because my liability is not in respect of the 
debt ‘created by the promissory note, but in 


- respect of the debt which the promissory 


note was givento discharge either wholly 
or conditionally.” If that be right, then it is 
quite clear that the endorsement of the 
promissory note could only operate as an 
assignment of the debt on the promissory 
note itself and could not be an assignment 
of the original obligation and, therefore, the 
assignment of the promissory note, if he 
actually was not liable on that note, could 
not possibly make him liable for the original 
consideration. In support of that contention, 
reference is made toa very badly reported 
case, Seetharama Ohetty v. Seshiah Chetty (1), 
Benson and Sankaran 
Nair, JJ. They held that the endorsement 
of a promissory note would not enable the 
endorsee of that note to sue the other 
members ofa family, but only the actual 
maker of the note or his legal representative 
after his death. That decision, I think, 
must be taken to be  indistinguishable 
from tbe case before me. If that 
stood alone, whatever my opinion might 
be, I should feel myself bound by the 
decision. Asa matter of fact, that decision 
is, in my opinion, entirely inconsistent with 
the decision ofa Full Bench of this Court in 
a Letters Patent Appeal, Krishna Ayyar v. 
Krishnasamni Ayyar (2), a decision which has 


“ been followed by the present Chief Justice 


(1) (1912) M. W. N.JO11, 
(2) 23 M. 597. 
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and Justice Hannay in Nachiappa Chelly v. 
Dakshinamurthy Servas (3). ixcluding 
the dissenting judgment of Davies, -J., the 
decision of the other two Judges in the Full 
Bench case is, to my mind, undoubtedly a 
decision that in cases where there is a family 
trade, negotiable instruments, securities, 
bills of exchange or promissory notes given 
and made by a member of the family who 
is actually the partner in a family business, 
are binding upon the nother members of the 
family or property involved in the family 
business, Both Justice Shephard and 
Justice Subramania Ayyar compared the 
case to that of an agent in relation to his 
principal in a trading concern. In my 
opinion, it is impossible to explain away that 
decision by saying that what the learned 
Judges really held was that the “liability 
of the other members of the family was 
confine to the original obligation and ‘did 
‘not extend to the promissory note, Mr. 
J ustice Subramania Ayyar says on page 600: 

lt was next urged, if I followed the argu- 
ment correctly, that the first defendant, 
even if he was the manager of thé family, 
could not, by such an instrument as the one in 
question, bind his co-pareéners.”’ He then goes 
on to negative that contention. The matter 
does not stop-there, because in Raghunath? 
Tarachand v. Bank of Bombay (4), the 
following passage occurs in the course nf the 
judgment of Justice Chandavarkar:— Where 
a minor is a co-parcener ina joint family, his 
share in the family property is liable for 
debts contracted by his managing co- 
pareener for any family pu'pos2 or any 
purpose incidental to it. If the family 
is a.trading firm, the same rule must 
apply with this difference that the term 
family purpose or purposes inetdental to it 
must here give way to the expression trading 
purpose or purpose incidental to zt, having 
regard to the nature and objects of the 
family business. The circulating of a negoti- 
able instrnment is in the case of a joint 
family trading asa firm, necessary for its 
existence and its purposes. Ib is a necessary 
incident of the carrying on of the trade. 


Without it the firm could not gain credit ` 


” 


(3) 28 Jud. Cas. £45; (1915) M. W. N. 217; 17 AL 
TL, T. 222, i 
(4) 2Ind, Cas. 178: 34 B. 72; 11 Bom, L. R. 255. 
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in the market and prosper. The minor’s 
share is, therefore, bound by it, since. 
it constitutes an obligation of the firm.” 
That is clearly a decision that the liability 
of the other members of the family who are 
not signatories to the promissory note Is a 
liability directly on the debt evidenced by 
the note and not merely in respect of the 
antecedent obligation which was discharged 


by giving the note. 


1, therefore, must come to the conclusion that 
the decision in Seetharama Chetty v Seshiah 
Chetty (1) is in cor flict with both those 
other decisions. I have to observe, there- _ 
fore, (sic) that neither of these cases was cited 
to the learned Judges so far as it appears 
from the totally inadequate report in that 
case. In these circumstances, | am con- 
strained to feel myself bound by the decision, 
of the Full Bench reported as Krishna dyyar- 
v. Krishnasamt Ayyar (2) and I think the 
petition must be allowed, bnt the: decree 
must confine the remedy as against the 2nd . 
defendant to his share in the family property. 
The appellant will have his costs here’ and 
in the Court below. l 

Petition allowed. 





MADRAS HIGH COURT. - l 
ÅPPEAL AGAINST Orver.No. 385 or 1914. 
l February 9, 1916. 
Present:-.- Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. . = 
PALANIAPPA UDAYAR—Purcnase2x— 
APPELLANT | 
TETSU 


ARUMUGA PANDARAM AND oTHERS— 

Devenpants No. 6 & 7 AND PLAINTIFE— ` 
Oat ge RESPONDENTS. 

Civil Preeedure Code (dct V of 1108, -s 47, 0. 
XXI, r 90—Proceedings lo set aside sale on ground of 
irregula ity, nature of— Auction sale held in contraren- 
tion of terms of decree, how can be set aside Separate 
suit, if maintainable 

Order XXT, rule 90, Ciril Precedure Code, must- 
be read with section 47, Civil Procedure Code. 
Proceedings to set aside a sale on the ground of 
naterial irregularity or fraud in publishing or 
conducting a ale involve questions relating 
to execution, discharge or satisfaction of 
decree and bence fall under both section 47 and 
Order XXL rule £0, Civil Procedure Code Proceedings 
to set aside Corrt auction Fales on any other 
enable ground also involve questions rolating to 
execution, etc, aud hence fall under section 47, 
though they may not fall under Order AKI, rule 90. 
fp. 694, col. 1.) - 


- 
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Where a sale is held in contravention of the 
terms of the decree, it must be treated as held 
with material irregularity inthe exercise of the 
jurisdiction of the Court, and the executing Court 
can on’ an application under section 47, Civil 
Procedure Code, set aside the sale. No separate 
suit can lie. [p 694, col- 2. ] 

Muthiah Chettiar v. Bawa Sahib, 26 Ind. Cas. 46; 27 
M. L. J. 605, 1 L. W. 969: Samalapalli Mangayya v. 
Samalapalli Sritamulu, 19 Ind. Cas. 448; (918) M. 
W.N 382: 13 M. L, T. 347; 24 M. L.J. 477; Gunniah 
Vencatachalapathy Aiyar v. Perumal Iyer, 18 Ind, Cas. 
133: C M. L. T 527; { 912) M W. N. 4t, Manasiram 
Faria v. Nagendra Nath Sahu Roy, 16 Ind. Cas 235; 16 
C. L. J. 557, referred to : 

Under the proviso to rule 60 of Order XXI, Civil 
Procedure Code; the Court’ must be satisfied that 
_ the applicant has sustained substantial injury by 
reason of the irregularity’ or. frand complained of; 
some cansal connection must be shown between the 
irregularity sud the inadequacy of the price which 
the properties fetched at the sale." [p. 693, col. 2; p. 
694, col. 1.] 


Appeal against the order of the Court of | 


the Subordinate Judge, Mayavaram, in Exe- 
cution Application No. 125 of 1914, in 
' Original Suit No. 36 of 1910, on the file of 
the Court of the subordinate Judge, Kumba- 
konam. a, ao 

Messrs. T. Rangachariar and O. Krishnama- 
chartar, for the Appellant. 

Mr. P. 8. Vydinatha Atyar for Mr. U.- FV. 
Ananthakrishna Adyar and Mr. S. Gopala- 
swamy Atyangar, for the Respondents. 


JUDGMENT.—This is an appeal by the 
auction-purchaser against an order setting 
aside a sale. The material facts may be 
shortly stated. The decree in the suit direct- 


ed the-sale of the A and B schedule pro- 


perties first; and then, if there was any 


deficit, the sale of the C and D schedule pro- 


perties. The C and D schedule properties 
belonged to defendants Nos. 5 to 8, and 
the decree provided that the items claimed 
by each of-the defendants Nos. 5 to 8 shonld 
be exonerated on their paying the amount 


specified against each. The Aand B schedule ~ 


properties (lots Nos. 1 and 2.in the sale pro- 
clamation) were sold for Rs. 1,200. On the 
date of -the sale 5th defendant paid the 
- portion of the decree amount dae by him, and 
consequently items Nos. 53 to 75 in lot No. 3 
(Cand D schedule properties) were exonerated. 
Items Nos. l to 52 in the 3rd lot were sold 
and realized Rs. 4,350. Defendants Nos. 6 
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‘the ground that there had been a 
material irregularity in publishing and con- 
ducting the sale and that they had sustained 
substantial injury- as items Nos. 1 to 52 
which were worth Rs. 7,300 were sold for 


„a sum much less than their proper price. 


It appears that certain items in the B 
schedule did not find a place in the sale 
proclamation and were not included in the 
sale of lots Nos. land 2, An attempt was 
made to show that the items omitted were 
Samudayam lands which went along with 
the items specified in the’ sale proclamation, 
but we agree with the Subordinate Judge that 
this was not proved. The sale proclamation, 
if may be pointed ont, contains no reference 
to any Samadayam lands.. The Subordinate 
Jadge set aside the sale of lot No. 3. The 
Subordinate Judge’s order is not very clear, 
but apparently he considered that this 
omission on the part of the decree-holder to 
inform the Court that all the B schedule 
items had not been ineluded in the sale pro- 
clamation amounted to frand, and that under 
the circumstances it was not necessary to 
He further held that, 
as items Nos. 53 to 75 had been exonerat- 
ed, a fresh sale proclamation in regard to 
the remaining items Nos, 1 to 52 was 
necessary, and that it was proved that 
there had been injury and loss to the 
petitioners on account of these irregulari- 
ties. There is no finding by the lower 
Court as to whether the omission to in- 
elude all the B schedule properties in the 
sale proclamation was accidental or fraudu- 


‘lent, bat it is clear we think that the sale 


took place contrary to the directions in the 
decree, which authorised the sale of the 
C and D schedule. properties only after the 
oe B schedale properties had been 
80 


Mr. Rangachariar for the appellant con- 
tends that the lower Court, not having found 
that any damage was cansed by the omis- 
sion to. include all the B ‘szhedule properties 
in the sale proclamation, onght not to have 
set aside the sale, and that the omission 
does no, amount to a “material irregulari- 
ty” in publishing or conducting the sale, 
and that Order KAI, rule 90, Civil Pro- 


and 7° applied under Order XXI, rule 9.2,* cedare Code, is consequently inapplicable, 


Civil Procedure Code, to the Court to 
have the sale of. the 3rd Jot set aside, on 


Under the provisc tu rule 9) of Order XXI, 
the Court must be satisfied that the appli 
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cant had sustained substantial injury by: 
reason of the irregularity or fraud complain- 
ed of. Some causal connection must be 
shewn between the irregularity and the in- 
adequacy of the price which the properties 
fetched at the sale. 

Petitioners’ first witness admitted that the 
whole of the A and B schedule property 
would only be worth Rs. 2,000. The amount 
mentioned in the sale proclamation was Rs. 
7,000 odd and it would, in any case, have 


been necessary to bring the C and D sche-. 


dule properties to sale. We do not think 
that the evidence establishes that the in- 
adequacy, if any, in the price fetched by 
items Nos. 1 to 52 was the result of the 
irregulari y complained of. 

The question whether the holding of a 
sale contrary to the directions of the decree 
is a material irregularity within the meaning 
of rule 90 of Order XXI or an illegality, 
was raised in Muthiah Chettiar v. Bawa Sahib 
(1), but it was unnecessary for the learned 
Judges to decide the point. Oldfeld, J., held 
that he application to set aside the sale 
which was held in contravention of the 
directions in the deeree was one under sec- 
tion 47, Civil Procedure Code, while Tyabji, 
J., was of opinion that Order KAT, rule 9u, 
Civil Procedure Code, being inapplicable to 
that case, it had to be dealt with under the 
inherent jurisdiction of the Court. 

Order XXI, rule 90, Civil Procedure Code, 
must be read with section 47, Civil Pro- 
cedure Code. Proceedings to set aside the 
sale on the ground of material irregularity 
or fraud “in publishing or conducting the 
sale involve questions relating to the 
execution, discharge or satisfaction of the 
decree and hence fall under both section 47 
and Order XXI, rule 90, Civil Procedure 
Code. Proceedings to set aside Court auction 
sales on any other tenable ground also in- 
volve questions relating to execution, ete., 
and hence fall under section 47, though they 
` may not fall under Order XXI, rule 90. 


Mr. Rangachariar referred to observations , 


(mostly obiter dicta) found in certain decisions 
_ of the other High Courts tending to support 
the view that a sale held in contravention 
of the terms of a decree should or might be 
set aside hy n separate suit, as.there was noe 


(1) 26 Ind, Cas. 46; 27 M, L. J. 605; 1 L. W. 969, 
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distinet provision in the Code providing for 
the presentation of an application to the exe- 
cuting Court to set aside such asale. He 
argued on the strength of those observations 
that the remedy of the defendants Nos. 6 and 
7 was, therefore, not by an application under 
section 47 to the executing Court but by a 
separate suit. We agree, however, with the 
opinion of Oldfield, J., in Muthiah Chetizar v. 
Bawa Sahib (1) that: the executing Court 
is entitled to grant such relief on an applica- 
tion under section 47 (and hence no separate 


3 


suit could lie), suck opinion being in accord- . 


ance with the preponderating weight of 
authority in this Court. See Sammalapallz 
Mangayya v. Sammalapallid Sriramulu (2) 
and Gunniah Vencatachalapathy Atyar .v. 
Perumas Iyer (8), 

We think that the sale of lot No. 3 having 
been held in contravention of an express 
direction in the decree, the sale must be 
treated as held, if not without jurisdiction, 
at any rate with material irregularity in the 
exercise of the jurisdiction of the Court, and 
the lower Court had the right on an applica- 
tion under section 47 to set aside the sale. 
See Manasaram Paria v. Nagendra 
Nath Sahu Roy (4). It is unnecessary to 
consider the question, whether a fresh sale 
proclamation in regard to items Nos. 1 to 52 
ought to have been made before the sale 
was held, The appeal is dismissed 
costs. :. 
Appeal dismissed, 


(2) 19 Ind. Cas. 448; 24 M., L. J. 477; (1918) M. W.- 


N. 8$2;13 M. L. T. 247. 

.@) 13 Ind. Cas. 133; 19 M. L. T. 527: (1912) M. W. 
N. 4 

A 16 Ind. Cas. 235; 16 C. L. J. 557. 





BOMBAY HIGH COURT. 
ORIGINAL SIDE Civiu APPRAL No. 56 
or 1915. 

January 24, 1916. 

Present:—Bir Basil Scott, K'e., Chief Justice, 
and Mr. Justice Heaton: 
MAHOMED HAJI BSSACK ELIAS — 
PLalntirF— APPELLANT 
CETSUS 
ABDUL RAHIMAN SHAIK ABDUL AZIZ 


AND OTHERS —D sFenDANTS— RESPONDENTS, 
Presidencu Towns Insolvency Act (HE of 1909), s 
18 (8) —Stay of proceedings, 


with- 


Vol. XXXIII] 


PELLUR MASTENREDDL V. KUNAMREDDI, 


The words of section 18 (3) of the Presidency Towns 
Insolvency Act aro wide enough to justify a stay of 
proceedings in an action which was not pending at 
the time of the order of adjudication. 


Mr. Bahadurjt (with him Mr. Inzverarity), 
for the Appellant. 

Mr. Desaz, for the Respondents. 

JUDGMENT. There are two questions 
in this case. The first is whether the 
learned Judge in making the stay order 
which is under appeal acted without juris- 
diction. It was contended that section 18 
(3) was the only section which could apply 
and that only applied where a suit had 
been instituted before the adjudication order 
was made. We have, however, been referred 
to the observations of the Division Court 
in England in Brownscombe v. Fair (1), 
expressing the opinion that the correspond- 
ing words of section 10 of the English 
Bankruptcy Act, which are practically identi- 
cal with those of section 18 (3) of the 
Presidency Towns Insolvency Act, were 
wide enough to justify a stay of proceed- 
ings in an action which was not pending 
at the time of the order of adjudication. 

The only other question is whether the 
learned Judge was wrong in exercising his 
discretion in the way he did to stay pro- 
ceedings. The.insolvent, it is true, has 
been guilty of many acts which incurred 
the severe reprobation of the Judges both 
in the Insolvency Coart and in the Court 
of Appeal, and for that 1eason it was 
held by the Court of Appeal that he 
should not be protected, after having his 
discharge refused, against such actions as 
his creditors might be in a position to 
take against him. The only effective 
appellant in the appeal was the judgment- 
creditor who wasadded during the pendency 
of tke appeal. It is said there is 
one other judgment-ereditor and the 
result of the appeal would be that, at all 
events, with regard to those judgment- 
creditors in the opinion of the Appeal Court 
they should be at liberty to enforce their 
rights against the itnsolvent’s person. But 
ihat is not equivalent. to saying that every 
one of the other fifty-four creditors should, 
as a matter of course, be allowed at this 
late stage to institute proceedings in res- 
pect of debts admitted in the schedule 


A me +? 


(1) (1887) 58 L. T. 85. 
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and partially satished by dividends dezlared 
in insolvency, in order that each of them 
may bein a position to harass the iniolvent 
by proceedings for arrest. At this stage 
we are not concerned with the question 
whether or not each of the Judges of thia 
Bench would have made the same order 
as Mr. Justice Macleod in the case of this 
particular creditor, but we are concerned 
with the question whether his exercise of 
his discretion ought to be interfered with, 
and we are of opinion that there is no 
good reason for interference. If we were 
to interfere upon sach materials as are 
before us, such interference would or might 
logically lead to consequences which would 
involve an abuse of judicial proceedings. 

We, therefore, dismiss the appeal with 
costs. 


Appeal dismissed. 


T 


LA 


MADRAS HIGH COURT. 
APPEAL AGAINST OrDER No, 228 or 1914, 
January 20, 1916. 

Present: — Mr, Justice Sadasiva Aiyar and 
Mr. Justice Moore. 

PELLUR MASTENREDDI AND orners—~ 
PLAINTIFF AND DEFENDANT No. 5—Cousrer- 
PETITIONERS Nos. 1 AND 3——APPELLANTS 
VETSUS 
KUNAMREDDI MALAKONDA REDDI 
AND ANOTHER — PETITIONER AND COUNTER- 


PETITIONER No, 2—RESPONDENTS. 

Insolvency—Fraudulent transfer —Sule for con. 
sideration-—Preference of body of creditors to prejudice 
one single creditor, whether fraudulent. 

A sale of land for consideration, even though 
made with a view to work the entire exclusion of 
one particular creditor in favour of the other ere. 
ditors, is not bad as one intended to defraud cre- 
ditors generally. [p. 676, col. 1.] 

Hakim Lal v. Mooshahar Sahu, 34 C. 999; 6 C. L. J, 
410; 11 C. W. N. 889, followed. 


Appeal against the order of the District 
Court, Nellore, in Civil Miscellaneous Petition 
No, 230 of 1912 in Original Suit No. 9 of 
1909. 

Mr. K. Krishanaswamt Atyangar, for Mr. 
T. V. Venkatarama Aiyar, for the Appellants. 

Mr. S. Varadachariar, for the Respond. 
ents, 
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JUDGMENT.~— The learned District Judge 
has carefully and fully considered the whole 


evidence. 


The case has also been elaborately argued 
before us. We agree with the District 
Judge that the Exhibits B, M and D executed 
by the Ist. defendant in favour of Rama- 
lakshmammal are genuine docu ments support- 
ed by proper consideration. The validity of the 
debts evidenced by Exhibit E, J, K,and L 
19 not seriously questioned by the appellants, 
The disputed sale-deed, Exhibit A, is 
supported by the lst respondent’s promise 
to pay up the debts ‘dueunder the valid 
documents B,D, E, J, K and I. There is 
no question in this case of vendee conspiring 
with the vendor to convert land into cash in 
order thatthe vendor’s creditors might be 


put to delay and placed in difficulties in. 


getting at the said cash for the satisfaction 
of their claims. 


The sale tothe respondent is, therefore, 
not invalid against the appellants [see 
“Halim Lal vy. Mooshahar Sah« (1)] though 
one of the motives operating in the mind of 
the lst respondent (and it wasa very bad 
motive) was to see that the other 
creditors than the appellants get prefer- 
ence cver the appellants and that the appel- 
lants are prevented, thereby from getting 
along with other creditors even a propor- 
tionate share of the sums due to them by the 
Ist. defendant. 


In the result we shall dismiss the appeal 
with costs, 


Sale upheld ; Appeat dismissed. 


(1) 34 0. £99; 6 ©. L, J. 410; 11 C. W. N. 889. 


MADRAS HIGH COURT. 
Seconp Civin APPE ts Nos. 1509, 1510, 1511 
AND 843 oF 1914. 
February 18, 19:6. 
. Present:—Mr, Justice Coutts Trotter and 
Mr. Justice Seshagiri Aiyar. 
in S. A. No. 1504 of 1914 
NOCHAT KIZHAKKB MADATHIL - 
VENKATESWARA ALYAR—~ 
Derenpant No. L—APPELLANT 
VIVEUS r EN 
KALLOOR ILLATH RAMAN NAM- 
BUDRI AND OTHERS— PLAINTIRES- 
— RESPONDENTS, 
In 8. A. No. 1510 or 1914 
NOSHAT KIZHAKKE MADHATHIL 


f VENKATESWARA ALYAR— DEPENDANT 


No. 1—APPELLANT E 
i - versus 
KOTALI RAMUNNY NAIR AND ANOTHER—- 
PLAINTIFH AND Derenpant No. 2—- 
RESPONDENTS. 
In S. A. No. 1511 or 1914 
NOCHAT KIZHAKKE MADHATHIL l 
VENKATESWARA ALYAR— 
DEFENDANT APPELLANT 
; versns 
RAMAN alias THEKKETATH NAIR alias. 
“KOMATHUNNAVAL - Pratstige : 
— RESPONDENT. - 

t In S. A. No. $43 or. 1914 r: 
MANATTILPARKUM EACHARATHIL 
ACHUTHAN NAIR—PuaintirrF— 

APPELLANT . l 

; Versus 
THALIYIL VELIYANCHERI alias 
VELUTHETATH MODHATHIL ` 
THAMASIKUM NOCHAT KIZHAKKE 

MADATHIL VENKATESWARA ALYAR 
— D EFENDANT— RESPONDENT. ~ | 
Consideration—Agreement to sell, rights inder— 
Vendor and purchaser — Assignment — HindiLaw-—~ 


r 


` Agreement to sell executed by managing co-parcener 


—— Specific performance, whether’ can be claimed 
after his death against his undivided brother— Agree- 
ment to sell, whether conveys any present right in 
property~—-Contract—Executory and executed contract 
-~— Distinction ın Hindu Law—Right to sue, to what 
cases applicable—Transfer of Property Act (IV of 
1852), <. 6 (c)—Assignment not covered by the section, 
validity of - Specific Relief Act (I of 877), ss, 23, 27— 
Mortgage —Specifie performance, right to claim, whether 
can be mortgaged, 


In excention of a money-decree the judgment. 
creditor, who was the manager of a joint Hindu 
family, himself purchased the judgment-debtor’s 
immoreable property. The sale being attacked by 


r 
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the latter as invalid on account of varions irregulari- 
ties a compromise was effected. The objection 
petition was withdrawn and the sale was confirmed 
on terms which the parties reduced to writing in a 
registered karar. It was agreed that within ten 


years the judgment-debtor should be entitled, on. 


payment of the price of the property, to -bave the 
property’re-conveyed to him, The judgment-debtor 
assigned his interest under the karar to various 


persons and even mortgaged if to one of them. 


Before the expiry of the ten years tho assignecs 
as wellas the mortgagee of the rights under the 
instrament bronght suits asking for specific per- 
formance of the karar. The decree-holder- purchaser 
had died before the institution of these suits -and 
in his place his undivided brother was made 
defendant: 

Held, (1) that the withdrawal of objections by 
the judgment-debtor was ample consideration 
for the compromise or karar; [p. 698, col. 2.] 

(2: ihat the judgment-debtor’s rights under the 
karar were capable of being assigned in law and 
were validly assigned. _ [p. 699, cols. 1 & 2.] 

:3) that specilic performance could be legally 
claimed not only against the original covenantor, 
the judgment-debtor, but also against his undivided 
brother; fp 700, col. 1] - 

(4) that the karar did not convey any present 
right in the property to the judgment-debtor. [p. 
699, col 1.] a ó 

Per Coutts Trotter, J. — An execntory contract for 
the conveyance of land is uot a mere right to sue, 
A right to sue is, no doubt, involved in it on breach 
of its stipulations but before breach there is also 
the right to hate the land conveyed, A mere right 
to sue is applicable only to cuses where there has 
been a breach sounding in damages and where the 
specific enforcement of the contract cannot be 
obtained. [p. 699, col, 1.] 


All assignments not covered by the Transfer of 
Property Act are not necessarily invalid. AU contracts 
capahle of specific performance are assignable, 
excepting those of the class prohibited by section 
23 of the Specific Relief Act. [p. 699, col. 2. 


Tn section 28 of the Specific Relief Act the words 
“yepresentative-in-intarest” cover an assignee of 
interest. [p. 694, col. 2.) _ 


In the case of a devolution by survivorship, as in 
the case of co-parceners, an executory contract entered 
into by one co-parcener can be enforced against the 
survivors and cannot be taken to have died with 
the promisor. [p. 700, col. 1.) ` 

In the case of a devolution by survivorship on a 
co-parcener tho contract musi be shown to be 
beneficial:or necessary, but where this test is satisfied 
the co-parcener is Hable. under section 27 tby of the 
Specific-Relief Act. [p. 700, col. 1.] 

Obiter.—A mere right to specific performance 
oe bo the snbject of a ‘mortgage. [p. 700, col. 
I. 

Per Seshagiri_Aiyar, J.—There is no justification in 
reason or in anthority for the proposition that tho 
ability of a Hindu co-parcener as regards executory 
contracts (e g, a contract to sell) is different from 
his liability as to executed contract. In either case the 
same considerations regarding necessity or justifiable 
purposes would govern the decision. Fp: 700, col. 2.) 


There is iio force in the contention that in 
execnted contracts the question would be whether 
there was necessity at the time of the contract, 
while in exeecrtory contracts the binding nature 
has to be determined with reference to the time at 
which the contract is to be completed. jp. 701, col. 1.] 

The principle underlying specific performance 
against vendors ig that from the time of the 
contract for the sale of land the vendor, asto the 
land, becomes a trustee for the vendee, and the 
vendec, as to the purchase-money, a trustee for the 
vendor, who has alien upon the land therefor. 
Therefore, there can be no question that the enforce. 
ability of a contract must be traced back to the 
datc: of the agreement. There is nothing in the 
Hindu Law to warrant a departure from this rule, 
Section 27 of the Specific Relief Act embodies g 
general ‘principle applicable to every one in this 
country [p, 701, col 1.! 

The fact that the co-parceners take by suryi vor. 
ship is not a ground for holding that the ‘agreement 
to sell died with the promisor’s death. The difference 
between the position of an heir nnd that of 2 
co-parcener is that in the latter case the contract 
must be shown to be for purposes binding on the 
family. [p. 701, col. 1] - l 

Second appeals against the decrees of the 
Court of the Subordinate Judge of North 
Malabar, in Appeal Suits Nos. öŁ0, 531, 
534 and 566 of 19,2, preferred against 
thore of the District Munsif, Quilandy, in 
Original Suits Nos. 394, 396, 397 and SAR 
of 1911. 


In 8. A. Nos. 1509, 1510, 1511 or 1914. - 


Mr. K. BR. Subramania Sastri, for the 
Appellant. 

Mr. K. Govinda Marar, for the Respond. 
ents, | 


f 


r In S. A. No. 843 of 1914. 


Mr. O. Madhavan Nair, for the Appel. 
lant, l 

Mr. K. R. Subramania Sastri (with him ` 
Mr. E. Ramasawmi A yar), for the Respond- 
ents. 


JUDGMENT. 


Cottrs Trotres, J.—The faéts ont of which 
these appeals arise are as follows:—In 1887 
Nann Pattar obtained.a money-decree in the 
Subordinate Judge’s Court of ‘Tellicherry 
against Thekkedath Nair and his taread. 
Nanu Pattar died and his elder son Anantha- 
narayana lyer executed the decree by bring- 
ing to sale some of the properties belonging 
to Thekkedath Nair’s tarwad, and at.the sale 
_Ananthanarayana Iyer himself bought these 
properties. Shortly afterwards, -Thekkedath 
Nair presented a petition to have the sale set 
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aside, alleging varions irregularities leading 
up toit. In the result a compromise was 
effected, the petition was withdrawn and the 
sale of most of the lands was confirmed on 
terms which the parties reduced to 
_ writing in a registered karar, dated the 4th 
July 1901. By that document, while the 
sale to Ananthanarayana Iyer was con- 
firmed, ib was agreed that within ten years 
Thekkedath Nair, on payment of the price of 
the lands or of any part of them, should be 
entitled to have the whole or such part of the 
lands as he paid for reconveyed to him. 
During the currency of the ten years fixed 
. by the karar, Thekkedath Nair assigned his 
interest under the karar to the various plaint- 
iffs in Second Appeals Nos. 1509, 1510, 
1511 of 1914; and still within ten years the 
plaintiffs filed these three suits asking for 
specific performance of the karar of the 4th 
July 1901 as assignees of Thekkedath Nair’s 
rights under that instrument. The position 
of the plaintiff in Second Appeal No 843 is 
rather more complicated, and will be dealt 
with separately in relation to that suit. 
But most of the issues are common to all 
the four suits. The defendants are (1) 
Venkateswara Iyer, who is the undivided 
hrother of Ananthanarayana Iyer, who died 
before the institution of the suit, and (2) 
Thekkedath Nair, who is merely a formal 
defendant. The learned Subordinate Judge 
has given decrees to the plaintiffs in Second 
Appeals Nos. 1509, 1510 and 1511, from 
which the lst defendant appeals to this Court. 


Two points taken by the appellants may be 
disposed of at once. In the first place, it was 
contended that there was no consideration 
for the karur giving the option of repurchase 
to Thekkedath Nair, on the ground that, even 
if the objections of Thekkedath Nair to the 
Court sale which had taken place proved 
valid, that could only be due to irregulari- 
ties of procedure attending that sale, and 
there was nothing to prevent Ananthanarayana 
Iyer from obtaining another sale untainted 
by such irregularities the very next day. 
This contention is really unarguable. We 
do not know how far Thekkedath Nair’s 
objections were valid, or how far they might 
or might not have been got over by a fresh 
sale. It is quite clear that Ananthanarayana 
Tyer bona fide believed they were sufficiently 
- serious to make it worth his while'to dispose 


of them by compromise. Nor is there apy 
suggestion made that Thekkedath Nair put 
foward these objections in bad faith, knowing 
full well that they were bad. It seems 
impossible to me to hold that the com- 
promise effected in these circumstances was 
not supported by ample consideration, name- 
ly, the withdrawal of Thekkedath Nair’s 
objections to the sale. Ananthanarayana 
Iyer undoubtedly entered into the karar as 
manager of his family; and it is not disputed 
that if there was consideration for the karar, 
as its effect was to preserve rights which the 
family had acquired in the properties, it would 
be binding on the family. Had the effect 
of the karar, therefore, been to alienate a por- 
tion of the properties to Thekkedath Nair 
there and then, no question could have 
arisen. In fact what Thekkedath Nair then 
obtained was not a present conveyance of 
any of the properties, but an executory right 
to have them conveyed to him at some future 
date on the fulfilment of certain conditions; 
and it is contended that as this was a con- 
veyance of property within the meaning 
of the Transfer of Property Act, the date of 
the contract is not the date which must be 
looked at to determine the question of the 
propriety and necessity of the arrangement, 
but that the proper date to apply the test is 
the date when the agreement was sought to 
be enforced. If that be so, it is undoubtedly 
correct tosay that no evidence has been 
giyen in this case to prove the existence 
of any necessity at that time. For the pro- 
position in question reliance is placed upon 
the judgment of the High Court of Bombay 
in Jamsetjt N. Tata v. Kashinath Jiwan 
Menglia (1). If Thekkedath Nair had been 
the plaintiff in this case, it would have been 
necessary to decide this question and to 
consider whether we are prepared to act 
upon the observations of Jenkins, C. J., in 
that case. In my opinion the question does 
not arise in this case as the suits are 
brought not by Thekkedath Nair but by his 
assignees, who undoubtedly took the assign- - 
men‘s for valuable consideration and in good 
faith. 


There remain three further contentions of 
the appellant which raise more serious 
difficulties. In the first place, it is contended 


(1) 26 B, 326 at p. 328; 3 Bom, L. R, 898, 
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“that the plaintiff’s suit will not lie inasmuch 
as the option under the karar was not cap- 
-able of being assigned in law; secondly, it is 
contended that even if the assignee has a 
right to sue, that right is only exercisable 
against the original covenantor; thirdly, 
that by Hindu Law there was no transmis- 
sion of interest from Ananthanarayana Iyer 
to the lst defendant. 

The first contention is put in this way. 
The Transfer of Property Act provides, of 
eourse, for the transfer of immoveable pro- 
perty and Chapter VIII of the Act (section 
130) provides for the transfer of actionable 
claims. An executory contract for the 
future sale of immoveable property does not 
by section 54 create any interest in the 
property and cannot, therefore, be property 
within the meaning of the Act. Nor can it 
be an actionable claim, for thatis defined 
by section 3 as a claim to any debt or to any 
beneficial interest in moveable property. 
It is contended that we must look to the 
Transfer of Property Act foran exhaustive and 
exclusive enumeration of what is assignable 
by the law of British India; and that if any- 
thing is assigned which cannot he brought 
within the four walls of the Act, the assign- 
ment is invalid. This isa difficulty which 
is inevitable in a country like India, where 
various branches of the law are separately 
codified from time to time without the exis- 
tence of a Code which purports to contain 
the whole law in all its branches. The 
appellant goes further and says that an 
assignment such as the present is not merely 
not within the Transfer of Property Act, 
but is expressly prohibited by it; and for 
this he relies upon section 6, which prohibits 
the transfer of a mere right to sue. In 
my opinion an executory contract for the 
conveyance of land is not a mere right to 
sue, <A right to sue is no doubt involved in 
it on breach of its stipulations, bub before 
breach there is also the right to have the 
land conveyed. A mere right to sue, in my 
opinion, is applicable only to cases where 
there has been a complete breach sounding 
in damages and where the specific enforce- 
ment of the contract cannot ke obtained. 
I revert, therefore, to the question as to 
whether all assignments not covered by the 
provisions of the Transfer of Property Act 
are necessarily inyalid. Little assistance is 


to be gained from the Contract Act; that 
Act contains provisions relating to assign- 
ments bot nowhere lays down what assign- 
ments are or are not good in law. At the 
same time the Caleutta High Court in Jaffer 
Meher Aliv. Budge Budge Jute Mills 5: Com- 
pany (2) undoubtedly based their view that 
an executory contract to deliver goods was 
assignable not on any general view of the 
assignability of contracts at Common Law 
(excluding, of course, those contracts which 
clearly contemplate personal performance 
by one of the contracting parties), but on 
the definition of actionable claim in seetion 
3 of the Transfer of Property Act as a 
beneficial interest in moveable property. 
This undoubtedly lends colour to the sug- 
gestion that assignments can only be sup- 
ported if they come within the terms of the 
Transfer of Property Act. I think that this 
is taking too narrow a view of the assign- 
ability of contracts in this country. By 
section 23 (b) of the Specific Relief Act 
specific performance of a contract may be 
obtained by the representative-in-interest 
or the principal of any party thereto, provid- 
ed that where the learning, skill, solvency 
or any personal quality o such party is a 
material ingredient in the contract or where 
the contract provides that his interest shall 
not be assigned, his representative-in- 
interest or his principal shall not be entitled 
to specific performance of the contract. 
This seems to me to contemplate clearly that 
all contracts capable of specific performance 
may be assigned except the prohibited class. 
Although the words used are “representa- 
tive-in-interest,” the subsequent use of the 
verb assign” in the section points conclu- 
sively to an assignee being covered by the 
words representative-in-interest.” I, there- 
fore, hold that-there is nothing in the posi- 
tion of the plaintiff as assignee to prevent 
his enforcing the rights given by the karar 
of 1901. 

The second contention that the contract 
can only be enforced against the original 
covenantor is clearly untenable having re- 
gard to the provisions of the Specific Relief 
Act, if the lst defendant fulfils the character 
defined ky section 27 (b). That section 


(2) 11 C. W. N. 666; 34 C. 289, 
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provides that specific performance of a con- 
tract may be enforced against any person 
claiming under a party thereto by a title 
arising subsequently to the contract. Whe- 
ther the lst defendant in this case comes 


within the definition of that section is the 


third contention which is one of Hindu Law. 
The contention is that where there is a 
devolution by survivorship, as in the case 
of co- parceners, an executory contract entered 
into by one Go-pareener cannot be enforced 
against the survivors, 
to have died with the promisor. Mr. Sub- 
ramania Sastriar admitted that no. authority 
is to be found in support of such a proposi- 
tion. and I see no reason for drawing such 
a distinction. , No doubt in the case ofa 
a co parcener, the contract must be shown to 
be beneficial or necessary, but where this 
test is done, I think the section renders him 
liable. 


The position of the plaintiff in Send 
` Appeal No. 843 is different frorn that of the 
plaintiffs in the otber suit. On the 14th 
April 1909 Thekkedath Nair assigned his 
interest in the properties in question in this 
anit to his sister Ithukutty—Ithukatty 
~ hypothecated the interest that she had in the 
properties on the 14th April 1909 to the 
plaintiff :in this appeal. By section 58 
of the Transfer of Property Act, a mort- 


gage is defined as the transfer of an interest, 


in specitic immayeable property and we have 
already seen that a merely oxecutory contract 
“for the sale of immoveable property does not 
‘ ereate any interest in such property. It 
follows that a mere‘right to specific perfor- 
-mance cannot be the subject of a mortgage. 
That being so, Mr, Madhavan Nair is driven 
to contend that what passed under the 
karar of the 4th July -1901 to Thekkedath 
Nair was something more than such an 
executory right, and gave a present owner- 
ship of the properties to Thekkedath -Nair: 
in other words, that the karar on its true 
` construction is a mortgage of properties 
to secure repayment by Thekkedath Nair of 
the moneys referred to in the document. For 
this construction .reliance is placed on. the 
fact that there is a positive covenant by 
‘Thekkedath Nair to.repay the sale price of 
‘the properties within ten years; that on such 
payment Thekkedath Nair is entitled to 
take back all the properties; that Thekkedath 
| 


but must be taken. 


mad 


Nair coyenanted to provide funds for. any 
litigation necessary for the preservation 
of the property thongh such litigation was 
to be conducted by Ananthanarayana Iyer; 
and lastly that it was provided that 
though Ananthanarayana Iyer  shonid 


have the power to grant leases they should - 


not exceed that ten years within - which 
Takkedath Nair’s rights 
These are doubtless provisions which point 
very strongly to the construction of ‘the 


karar asa mortgage. But,in my opinion, 


they cannot outweigh the fact that the 


primary object of the deed and the object 
effected by its very first operative clause 
was to confirm the sale to and ownership 
of Ananthanarayana Aiyar. The cardnial 
feature ofan Indian mortgage ‘is that the 
mortgagor and no one else is the owner of 


the property, and:a document which by its. 


express terms validates and confirms the 
ownership of a person other than the suggest- 
ed mortgagor cannot, in my opinion, be treated 
asa mortgage. Jam, therefore, of opinion 
that the karar did not convey any present 
right in the property to Thekkadath Nair, 
and accordingly that. Ilthukutty did 
acquire by her assignment anything which 
she ‘eould validly hypothecate to this 
plaintiff, so that the plaintiff has acquired 
nothing on which he could sue. These second 


appeals therefore fail and-are dismissed with 


costs. ` 3 


SEHAGIRI ÅIYAR, J.—I agree. J only wish 
to say a few words on the question of Hindu 


were kept alive. 


L 


not 


Law which Mr. Subramania Sastriar pressed . 


on us persistently. I can find no justification 
in reason cr in anthority for the propositicn 
that the liability of a Hindu co-parcener as 


regards executory contracts is different from ` 


his liability as to executed contracts. In 
either case thesame considerations regarding 


- necessity or justifiable purposes would govern 


the decision. It is now settled law that an 
agreement by the father or manager to refer 
tc arbitration is binding on the other members, 
I do not see why a contract to sell should 
stand on a different footing, 4 

The learned Vakil raised the contention 
that, whereas inexecuted contracts the question 
would be whether there was necessity at the 
time of the contract, in executory contracts the 
binding nature bas to be determined with 
reference tothe timeat which the contract 


# 


suit was against the 


es 


- 
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is to be completed. I see no force in this 
contention either. One can spell ont from 
the observations of Starling, J., in Jamsetji 
N. Tata v. Kashinath (-) some support for 
this contention. All thatthe learned Judge 
seems to have Jaid down is that before a 
Court is asked to decree specific performance 
against-a minor, it ought to satisfy itself 
that itia forthe benefit of the minor that 
the decree should. be passed. 
16 was intended to declare that this benefit 
has to be ascertained not as on the date of 
the contract, butas on the date thatthe 
decree is te be passed. This would lead to 
difficulties, 
performance against vendors is “that from the 
time of the contract for the sale of the 
land, the vendor, as to the land, becomes a 
trustee for the vendee; and the vendee, as to 
the purcbase-money, a trustee for the 
vendor, who has a lien upon the land 
therefor.” If this’ is- the correct view, 
there can he no question that the enforceability 
of a contract must be traced back to the date 
of the agreement. . There is nothing in the 
Hindu Law to warrant a departure from this 
rule. Section 27 of the Specific Relief Act 
enbodies a general principle applicable to 
every one in this country. 

Another contention was that the promisee 
is not entitled to enforce specific performance 
against the surviving members of a co~ 
parcenary, if the promisor is dead. All 
that Mr. Subramania Sastriar was able to 
say in support of this position is that there 
are no reported cases on this poin. 
fact that he co-parceners take by survivynr- 


ship is nota ground for holding that the. 


agreement died with the promisor’s death, 
If an executed contract of a father or the 
managing member is binding ‘on the son 
or the other members under certain circum- 
stances, an executory contrac is also 
binding.- The difference between the 


position of an heir and tha of a surviving | 


co-parcener would be that, in the latter case, 
the con ract would have to be showa to 
be for purposes binding on the family. 

‘The objection that the defendant was 
sued as if he were the owner and not as 
manager, cannot prevail. At best it may 
necessitate an amendment of the description 
of the party. Batin this case, the Courts 
below proceeded on the footing that the 

manager and there 


Ido not think | 


The principle underlying specific - 


The : 


is no ground for directing -amendment 
even. `. 

As regards Second Appeal No. 843 of 1914, 
I am of opinion that Exhibit B should be 
regarded as a bare agreement. The recitals 
lend themselves to the construction that the 
property was mortgaged by he Nair to the 
defendant’s predecessor; but it has to be 
remembered that Ananthanarayana Tyer 
had the sale certificate in his name. It 
is not alleged that there was any conveyance 
from him to the Nair. In the absence of 
‘such a transfer, the property vested in 
Ananthanarayana Iyer. I am, therefore, 
unable to agree with Mr. Madhavan Nair 
that the property vested in Thekkedath 
Nair and his assignee had a right in the 
property capable of being hypothecated. 
In the view I have taken, the right trausmit- 
ted to the ‘mortgagor oe the plaintiff in 
this ease was the right to get a conveyance. 
That under section 54 of the Transfer of 
Property Act does not create an, interest 
in the property. Consequently the plaintiff 
is not entitled to maintain the suit. ‘The 
Courts below are right and the second 
appeal must be dismissed with cost, 


an 


~ 


Appeals dismissed. 


: BOMBAY HIGH COURT. 
ORIGINAL Civiu Scir No. 1260 or 1915, 
December 13, 1915. 
Present:—Myr. Justice Macleod. 
ALIMAHOMED RAHIMTULLAEH — 
PLAINTIFF 
versus 


PAND URANG LAXMAN AND ANOTHIER—- 


DEFENDANTS, | 

Contract—Building contract—Payment accordiny to 
final certificale—Employer bound to pay accordingly 
—Certifirate unimpeachable except on ground of fraud- 
Mistakes by architect— Employers remedy. 

Where under a contract to build a house, the 
parties have agreed that the building contractor should 
be paid according to the final certificate of the 
architect and that certificate is issued, the euployer 
cannot impeach if except on tho ¢ round of fraud. 
lf the architect is incompetent and takes mistakes 
in preparing the final bill then the employer has his 
remedies against the architect, but the building 
contractor is bound to be paid. [p 704, col. 1.7 
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The letters E. and 0. E. commonly put in this 
country under a bill, have no effect whatever on its 
finality. [p. 703, col. 1.] 

Mr. Jinnah, for the Plaintiff. 


Mr. Inverarity, for the Defendants. 


JUDGMENT.—tThis is one of those me- 
lancholy disputes between a building con- 
tractor and his employer which come before 
these Courts so frequently. Although the 
amount in dispute is small, the point at issue 
is an important one to architects and the 
persons who employ them. 

On the 12th of March 1914, plaintiff 
entered into a contract with Pandurang 
Laxman and Laxman Kashinath with refer- 
ence to the work of building a house at 
Chandanwadi in Sonapur Lane. The agree- 
ment states that Pandurang Laxman and 
Laxman Kashinath, defendants in this suit, 
have got the plans in respect thereof passed 
by the Municipality through the engineer, 
Mr. Laxman Harischandra Chowdhari. De- 
fendants had asked for tenders showing the 
rates for the said work, and out of the 
same they have accepted the tender of 
Allimahomed Rahimtulla, the plaintiff. Ther 
it is agreed that the plaintifs work was tc 
be measured every month by the defendants’ 
engineer and on receipt of the engineer’s chit 
they would pay the amountof the said chit: 
the next day after keeping 10 per cent. 
thereof asdeposit. And as to the balance 
that might remain as deposit, when the 
plaintiff completed the defendants’ work, 
defendants would get their engineer to 
measure thesame forthwith and would pay 
immediately all the moneys due to the 
plaintiff along with the final bill in full 
settlement. 

Mr. Chowdhari was, no doubt, the defend- 
ants’ engineer for supervising the work 
which was being done by the plaintiff, and 
from time totime he wrote letters to the 
defendants that the plaintiff’s work had been 
measured up and that so much money might 
safely be paid to him. On the 7th of June, 
Mr, Chowdhari wrote: “Herewith please 
find the final bill of the work done by yrur 
contractor, Mr. Allibhai Rahimtulla, of your 
new building at Shankersett Lane, amounting 
to Rs. 14,989-5-2.” 

The bill is headed: “Abstract of work 
done by Mr. Allibhai Rabimtulla, contractor 
of the building of Mr. Pandurang Laxman, 


“ 


of Mahadeo Sanker Sett Lane near Sonapur 
Lane.” It contained “quantities, description 
of work, rate, amount due.” The total is Rs. 
14,9¢9-5-2, and after that the letters E. & O. 
E. and it is signed by Lakshman H. Chow- 
dhari, L.C.E. 

Now the last thing the defendants wanted 
to do when they got the final bill from their 
engineer was to pay it. As it often happens, 
they endeavoured to get off paying what 
apparently was due by them. The second 
defendant who was called said, he suspected 
Chowdhari’s measurements were incorrect as 
the amount was too big. “I did not tell 
him that F was suspicious of his measure- 
ments.” That isthe secret of the whole 
difficulty. Defendants wanted to get a 
reduction off what appeared on Chowdhari’s 
certificate, because it was too big. But 
instead of telling Mr. Chowdhari that they _ 
thought his measurements were wrong or his 
rates were wrong, they wait for several 
weeks and in the meantime ask another 
engineer, Daruvalla, to look atthe bill and 
take measurements. It is notuntil Daruvalla 
made out a fresh bill that Chowdhari became 
acquainted with that fact. Mr. Daruvalla’s 
bill is dated Lith of August 1915. It does 
not appear when Mr. Chowdhari was first 
acquainted with it, but sometime after the 
llith August he asked his assistant to look 
over the measurements again and compare 
them with Mr. Daruvalla’s measurements and 
he found that his own bill might be reduced 
by Rs. 141-5-0, so he wrote on the 16th of 
October to the defendants: 

“In continuation of my letter to you of 
7th June last, forwarding the final bill of 
the work done by Mr. Allibhai, contractor... . 
please note that there have been some mistakes 
in it and that the bill has to be reduced by 
Rs. 141-5-0 as per following details.” 

Meanwhile before that correspondence had 
commenced between the plamtiff and the 
defendants. On the 10th of September, 
defendants’ solicitors wrote: 

“Our clients are rot bound to pay to your 
client any amount which may be certified by 
Mr. Chowdhari. Mr. Chowdhari left the 
measurement of the work to a surveyor 


and our clients find that the measure- 
ments so taken are incorrect. The 
principle employed by Mr. Chowdhari 


for charging for particular kinds of work is 
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also erroneous. He has also allowed rates 
for ornamental work which are in excess 
of the proper rates. Onur clients finding that 
the bill made out. by Mr. Chowdhari was 
Incorrect have had .the work remeasured 


and a proper bill made out by another. 


engineer, Mr. B. B.” Daruvalla, wherefrom 
it appears that the correct total amountof 
the bill for the work done by your client 
is only Rs. 13,647-7-9, Deducting from it 
Rs. 12,900 admitted by your client as 
NA from ours there remains only a 


balance of Rs. 747-7-9 due to your client . 


and our clients are ready and willing to 
pay the same.’ 

On the 16th of September, the defendants’ 
solcitors wrote: “Our clients are quite pre- 
pared to hold a joint survey.” 


On the 17th, the plaintiff's solicitors wrote: 
‘Our client is not bound by the certificate 
- of any engineer your client may choose to 
put forward now nor is he bound to hold 
a joint survey. Under the agreement your 
_ Client is bound by the certificate of his 
own architect, Mr. Chowdhari.” There can 
be no donot that in form the bill sentin 
on the 7th of June by Mr. Chowdhari to 
the defendants was a final bill. It. is 
suggested’ that the letters E. & O. E. at 
the bottom .prevented it from becoming a 
final bill. But it is not those letters which 
determine the nature of the bill but the 
contents of the bill itself, The bill is 
clearly a final bill for the work done by 
the plaintiff for the defendants. Those 
letters commonly put in this country under 
a bill have; as a matter of fact, no effect 
whatever. I certainly do not Tamem har 
having seən those letters ont any bill before 
I came into this country. But it does not 
follow that if those letters are not put 
there the bill cannot be revised before it 
is finally settled ‘by paymert, or that even 
after payment has been made under certain 
circumstances the question of the amouns 
“cannot be re-opened. Therefore, it seems 
to me perfectly clear that that bill of 7th 
of June-was a final bill. Then, were the 
defendants bound to pay under the con- 
tract that bill? It was a final bill pre- 
‘pared by Mr. Chowdhari 
engineer in June. 
tron to pay the bill -arose from the terms 


of the contract I have already referred to, 


who was the. 
Therefore, the obliga- - 


viz, “when you complete our work we will 
get our engineer to measure the same forth- 
with and will immediately pay all the 
moneys due to you along with the final 
bill in full settlement.” That is aperfectly 
plain and unambiguons contract andif an 
employer of a building contractor were at 
liberty after the final bill was sent in by 
the regular engineer’to take it'to another 
engineer-. because it did not satisfy him, 
then ib would not be possible to say when 
the question of payment.-could be settled, 
because the bill might be taken to another 
engineer and then to a third engineerand 
so on and the obligation to pay might 
never arise according to the employer. 
The position in a contract of this sort be- 
tween a contractor and his employer is 
well defined’ in the case cf Clemence `v, 
Clarke (1). There the same point was 
taken as taken here. The architect had. 
not actually taken the measurements himself 
but had given that work to an assistant 
to do. Grove, J., at p. 45, says: — 


“Then I will.assume that the taking out 
the quantities and the measuring up was 
done by a surveyor. I do not see how 
any architect could ever discharge such a 
duty if he were required to personally go. 
in detail into all the work. It may be 
that the measuring up, and the quality of 
the material in some classes of work could 
be properly got at by skilled persons who 
might be employed under the architect. The 
architect, though in certain parts of the 


document he is treated as an agent of the 


party, is for the purpose of this certificate 
a judge; and if he were bound to do all 
the details of various kinds of werk him- 
self, in all probability he would be in- 
competent to do them: because although 
he is skilled as an architect—skilled asa 
person generally in surveying -work—he 
may not be skilled in the particular details 
of all this general work. I do not think, 
therefore,—it beingadmitted thatthe architect 
has behaved with perfect honesty in the. 
matter and that there is nothing in the 
shape of corruption or improper conduct 
attributed to him—that this certificate is 
the less final because he has taken the 
measurement of the works from another 


(1) (1878) 2 Hudson’s Building Contracts 4), 
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person, namely, the surveyor who has gone 
through the work and made a report of the 
measurements to him.” 

Mr. Chowdhari did check the measure- 
ments of his assistant, for he has told 
us from the entry in his diary that he 
went to the premises on the Lith of April 
and spent four hours going over the measure- 
ments and checking the most important 
items. Therefore, 1 do not think there is 
anything inthe point taken by the defend- 
ants that Chowdhari did not perform his 
duty properly in preparing the final bill. 
At page 52 of the same report Lindley, 
J., Says: 

“A certificate, of course, can beimpeached 
for frand: if may be impeached for collu- 
sion: on the other hand it cannot be impeached 
for mere negligence, or mere mistake, or 
mere idleness on the part of the architect.” 

Therefore, the parties agreed tnat the 
building contractor should be paid accord- 
ing to the final certificate of the architect 
and that certificate is issued. The employer 
cannot impeach ib except on the ground of 
` fraud. If thé architect is incompetent 
and makes mistakes in preparing the final 
bill then the employer has his remedies 
against the architect, but the building 
contractor is bound to be paid. Therefore, 
in my opinion, the defendants were bound 
to pay under the bill of 7th of June 
and if they discovered that Mr. Chowdhari 
had made mistakes, tHe defendants had 
their remedy against him. 

Now, after Mr. Chowdhari was acquainted 
` with Mr. Daruvalla’s measurements he 
sent his assistant to go over his own 
measurements with those of Mr. Daruvalla 
and he admitted, on the 16th October, 
that there were certain mistakes amounting 
to Rs. 141-5-U. The plaintiff had nothing 
whatever to do with those mistakes, but 
he has in his claim deducted from the 
amount he demanded the amount admitted 
by Mr. Chowdhari to have been wrongly 
calculated. That under the circumstances 
was a very fair thing for him to do, In 
other respects it has been urged that the 
evidence showed that Mr. Chowdhari’s bill 
was incorrect. The difference between 
Darnvalla’s amounts and Mr, Chowdhari's 
chiefly lies in the measurements, but it 
has also been pointed ont to me that in one 
‘instauce Mr. Chowdhari had allowed a 


“was that a part of the shutters 


higher rate than was allowed in the 
contract. That was for artificial panels. 
The item is a small one butit is instructive to 
show the inherent dishonesty of the defend- 
ants’ case. First of all, I was told generally 
that Mr. Chowdhari had allowed higher rates 
than those appearing in the agreement. That 
was subsequently whittled down to the 
one rate for artificial panels. The con- 
tract rate was Re. 1-2-0. Mr. Chowdhari 
had allowed Ke. 1-3-0. His explanation 
instead 
of being of Kayal was made of Moulmein 
teak at the 2nd defendant’s instance. I 
believe Mr. Chowdhari that that was so. 
He was supervising the building and, 
therefore, he saw the shutters before they 
were painted, for Mr. Daruvalla has told 
nothing about this but sees in the agreement 
artificial panels. He sees there panels 
painted and takes it for granted that the 
panels are of Kayal teak, in order to 
prove that Mr. Chowdhari had overcharged 
defendants in his bill. Mr. Darnvalla did 
not even take the precaution of testing 
whether any part of the shutters was 
Moulmein teak. He sees the agreement 
and sees the shutters painted and says 
that Mr. Chowdhari has made a mistake. 
That is a small point, but in one way it 
goes to the very root of the defendants’ 
objection to pay the plaintiff’s bill. Then 
Mr. Chowdhari is said to have allowed 
plaintiffs higher rates than the market 
rates in cases where rates were not fixed . 
by the agreement. I was handed by 
defendants’ Counsel a comparative statement 
in which those items were marked in 
blue pencil. I find that in that statement 
the only item in which there is a difference 
is three blue stone chairs for the front. 
Mr. Chowdhari allowed Rs. 6, Mr. Daravalla 
thinks Rs. 4 is the proper rate. The 
total difference would be Rs. 6. Therefore, 
these two instances in which Mr. Chowdhari 
is supposed to have made ont his bill 
unfairly against the defendants, have been 
shown to be practically without foundation 
if not entirely so. Ib might be satisfactory 
from all points of view if I were to 
appoint an independent surveyor to go 
and e measure the work, in which case | 
should be satisfied in my own mind as 
to what were the correct measurements 
although it might be said that the third 


‘measurements. 
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also. possibly err in 
I am* not going to do that 
on a point of law. L am satisfied on a 
proper construction of the agreement that 


man might 


‘the defendants were bound by the certificate 


of Mr. .Chowdhari. If they think they 
paid too much, then they can endeavour 
to recover the excess from Mr, Chowdharti. 
Unfortunately in the plaint, plaintiff refers 
to the letter of 16th October as a certificate. 
That is’ not a certificate. It is merely 
an annexure to the certificate of 7th June. 
lt is a mistake in drafting. Paragraph 7 
has been made use of by the defendants 
in order to contend that Mr. Daruvalla’s 
certificate wa3 final before Mr. Chowdhart's. 
However that is clearly an unsound 
contention, because there can only be one 
final bill prepared by an engineer and 
Mr. Chowdhari issued his’ final bill on the 
7th June. When the bill was prepared 
Mr, Chowdhari was the defendants’ engineer. 
Before - the building was completed they 
might-have changed their engineer. Asa 
matter of fact Mr. Chowdhari prepared the 
plans, supervised the building and prepared 
the final bill which the defendants were 
bound to pay. . 

Therefore there will be a decree -of the 
plaintiff for Rs. 1,208-15-5 with interest 
on Rs. 1,200 3-5. at 6 per cent. per annum 


from 15th October 1915 till judgment.’ 


Costs and interest on judgment ab 6° per 
cent. 


Suit decreed, 


MADRAS HIGH COURT: 
SECOND CITIL APPEAL No. 123 or 1913. 
October 13, 19/4, 


* Present: mM, Stistice Ayling and a 


Mr. Justice Hannay. 


MADAR SAHIB anp ANOTHER — DEFENDANTS 


— APPELLANTS 
TOFSUS 
KADER MOIDREN SAHIB AND OTHERS — 


Piaintirrs Nos. 1 TO 7— RESPONDENTS. 
Landlord and lenant—Co-owner tenant of part of 


- joint proper ty—Tenancy by sufferance—Limilation slot 


(IX of 1908), Sch. I, Arts, 110, 115, 120—Rent for period 
after expiry of lerm anafer of Property Act U F of 


1882), ss. 111, 116. 
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Defendants, the owners of thd moiety of a house, 
rented the other moiety from its owners, the plaint- 
iffs, fora period of three years, but continued in 
possession of the whole house for ten years after the 
expiry of the term without the assent of the plaintiffs 
aud without paying any rent. The plaintiffs sued for 
recovery of arrears of rent: 

Held, (1) that subsequent to the expiry of the term 
the defendants’ possession of the rented moiety was 
as co-owners, inasmuch as no relation of landlord and 
tenant subsisted between them and the plaintiffs, 
nor could they be regarded as tenants on sufferance 
or holding over; [p. “706, col. 2.) 

(2) that as, after the expiry of the term, the 
relationship between the parties was not based on 
an express or implied contract, Article 120 and not 
Articles 110 or 115 of the Limitation Act applied. [p. 
706, col. 2.] 

Robert Watson & Co, Ld. v, Ram Chand Dutt, 
799, applied. 

Leigh v. Dickeson, (1884) 15 Q. B. D. 60; 54 L. J. Q. 
B. 18; 52 L. T. 790; 33 W. R.-538, referred to. 

It is doubtful whether in this country the fiction 
of tenanty by sufferance should be kept up after 
the Transfer of Property Act. [p. 706, col. 1.] 

Subraveti Ramah v, Gundala Ramanni, 4 Ind. Cas. 
1080; 19 M L. J 782; 7 M. L. T. 289; 33 M. 260; 
(1910) M. W. N. 145, relied upon, 

Second appeal against the decree of the 
Subordinate Judge, Coimbatore, in Appeal’ 
No. 105 of 1911, preferred against that of 
the Acting District Munsif, Erode, in Orig- 
inal Suit No. 1883 of 1909. 

Mr. T. li. Venkatarama Sastri ia for the 
Appellants. 

The Honble Mr. LD. A. Gover Ja Righava 
Aiyar and M. A. Viswanatha Atyar, for the 
Respondents Nos. 1, 2 and 4. 

JUDGMENT.—The plaintiffs and defend- 
ants are co-owners of the suit house. The 
defendants in 1896 bought an undivided moiety 
of the house from the father of plaintiffs Nos. 
l to 7, and later in the same year executed a 
lease to him in respect of the other moiety for 
a period of three’ years. That lease expired 
in 1899 and since that time the defendants 
have bsen in possession of the whole house 
without executing any fresh lease to the 
plaintiffs or paying them rent. The plaintiffs’ 
suib is for- possession of their half of the 
house after partition and for recovery of ar- 
rears of rent and rent subsequent to suit. They 
have succeeded in both the lower Courts and 
have been given a dezree for partition 
and possession of a moiety of the house 


23 C, 


and for rent for six years before suit’ 
under Article 120 of the Limitation 
Act. The only question for determina- 


‘tion in this second appeal is whether the 
lower Courts were right in according arrears 
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of rent for six years. For the appellants it 
is contended that either Article 1:0 or 115 
should have been applied and that the 
claim for the period prior to three years 
before suit is barred. 

The lower Courts inapplying Article 120 
have followed the decision in Robert - Watson 
& Co., Ld. v, Ram Chand Dutt (1). It is argu- 
ed for the appellants that that case is distin- 
guishable from the present on the facts, be- 
cause on the facts there found, there was no 
contract between the parties so as to bring 
the case within either Art cle 110 or 115 
of the Limitation Act, whereas in the 
present case there was a lease between 
the parties, and an implied contract to pay 
rent after expiry of that lease. In support 
of the contention that the defendants in 
this case are in the position of tenants holding 
over and as auch liable for rent at the rate 
reserved in the lease of 1896, Leigh v. Dicke- 
son (2) is cited and the judgments of Cotton, 
L. J., and Lindley, J., appear to support that 

‘view. That also was a case where one tenant- 

in-common had possession of ahouse by virtue 
of a lease from the other tenant in-common 
and the fact that there was such a lease 
was evidently the basis of the conclusion that 
the lessee terant-in-common was hound to 
pay rent atthe rate reserved, though the 
lease had expired and notwithstanding the 
existence of thetenancy-in-common. 


In this case, as in the English case above 
referred to, the defendants may be said to 
have continued in po-~session of the house as 
tenants on sufferance from the expiry of the 
lease in 1899, as there is nothing to show 
that the plaintiffs assented to their remain- 
ing in possession as lessees (their possession 
might in the cireumstances be referable to 
their rights as co-owners) and it is not the 
plaintiffs’ case that any rent was paid. But 
as pointed out in the decision in Subrare t 
Ramtah v. Gundala Ramanni (..) it is doubt- 
ful whether in this country the fiction `of 
tenancy by sufferance should be kept up 
after the Transfer of Property Act. 

In these circumstances the decision of the 
question whether Article 110, 115 or 120 is 


(1) 23 C. 799. 

(2) (1884) 15 Q. B. D. 60; 54 L. J. Q. B. 18; 52 L. 
T, 790; 33 W. R £38. 

(8) 4Ind. Cas. 1080; (1910) M. W. N. 145; 19 M. L. J 
| 32:7 M. L. T. 289; 33 M. 260. 
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to be applied to this case depends, in our 
opinion, on the answer to thequestion whether 
the relationship between the expiry of the 
lease in 1899 was based on a contract, express 
or implied. Articles 110 and 115 both pre- 
suppose the existence uf such a contract. If 
the suit is in reality a suit for rent or for 
damages for use and occupation then Article 
110 or 115 may apply, butif not then the 
remaining Article 120 would be properly 
applied. 

in this connection, the respondents rely 
upon sections lll and 116 of the Transfer 
of Property Act. Under section 11l, the 
lease of 1896 was determined by efflux of 
time in 1899, and as the plaintiffs did not 
accept rent from the defendants after that 
or otherwise assent to the defendants continu- 
ing in possession as lessees, if cannot be 
said that there was any renewal of the lease 
as provided in section 116 of the Transfer of 
Property Act. In these circumstanzes and 
having regard to the fact that the defendants 
are co-owners of the suit house, we think 
there is much force in the contention for the 
respondents that they cannot be regarded as 
tenants holding over or that there was any 
relationship of landlord and tenant subsisting 
between them and the appellants subsequent” 
to 1899 so asto bring the case within either 
Article 110 or 115. The respondents’ posses- 
sion after 1899 may reasonably be referred 
to their rights as eo-owners and in that 
view the decision in Robert Watson & Cn., Ld, 
y. Ram Chand Dutt (1) was, in our opinion, 
rightly applied to the case notwithstanding 
the difference in the tacts which has beet 
referred to above. 

The decree of the lower Court is confirmed 
and this second appeal is dismissed with 
costs. 

Appeal dismissed, 
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MOHAN SINGH V. LACHMAN DAS, 
ALLAHABAD HIGH COURT. 
Execction Secono Civin APPEAL No. 784 
or 1915.. 

“January 19, 1916. 
Present: — Mr. Justice Tudball. | 
MOHAN SINGH-—JUDGMENT-DEBTOR—- 
APPELLANT 
versus 
LACHMAN DAS AND OTHERS— DECREE- | 
HOLDRERS— RESPONDENTS. 

Grove—Trees, whether part of ex-proprietary holding 
— Sale, how effected, 

The trees of a grove dg not necessarily form part 
of an ex-proprietary holding and the law does not 
contemplate. that they cannot be sold oven 
if both zemindar and tenant wish to dispose of 
them. [p. 707, col. 2: p 78, col, 1] ’ À 

Decr: Ninlin v. Dhian Singh, 8 A. 467; A.W. N. 
(1886) 192 Imdad Khatun v. Bhagirath, 10 A. 159; A. 
W. N. (1888) 32 and Jauki v. Sheoadhar, 23 A, 211, 
distinguished, 

Execution second appeal from a decree of 
the District Judge of Mainpuri. 

Mr. Uma Shankar Bajpai, for the Appel- 
lant. l 

Mr. Girdharilal Agarwala, for the Respond- 


ents. 


JUDGMENT. - The facts of this case - are 
simple. The judgment-debtor isan ex-pro- 
prietary tenant and on one of the plots in his 
holding there stands a grove of trees which 
he planted while, he was still a zamindar. 
The whole holding has heen assessed to 
rent. The decree-holder is the zamindar 
at the present moment. It appears that he 
obtained a mortgage decree against the judg- 
ment-debtor -in execution `of which the 
zamindart property was all sold up. The 
éx-proprietary holding was subsequently as- 
sessed to rent and the decree- holder is now 
seeking to recover the balance of the decretal 
amount from other non-mortgaged property 
of his judgment-debtor. A plea was taken 
that the grove isa part and parcel of the 
ex-proprietary holding and is not liable to 
sale in execution of a decree. To this the 
Court of first mstance acceded. The lower 
Appellate Court has held that the tenant 
has a saleable right in the trees and that 
right may be sold in execntion of a decree. 
It bases its decision. upon the conditions 
entered in the wajzb-ul-arz. An examination 
of the wajzb-ul-arz, which has not been quite 
correctly translated in the judgment of tlre 
Court below, shows that it lays down that 
tenants -of the village who have groves on 


- 
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„such right originally arose. 
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their land for which rent is paid are entitled 
to cut and sell trees without any permission 
from the zamindar and that in the case of 
groves on land for which no rent is paid 
the tenants cannot cut and sell trees with- 
out the sanction of the zamindar. The 
judgment-debtor has come here in second 
appeal and the plea taken is.that the trees 
form part of the holding and, therefore, are 
not saleable. Reliance ig placed on the 
Deokt Nandan v. Dhian 
Singh (1); Imdad Khatun v. Bhagirath (2) 
and Janki-v. Sheoadhar (3). It seems to 
me that none of these rulings will help the 
judgment-debtor in the circumstances of the 
present case. All those decisions are quali- 


fied by the words “in the absence of a 


custom or contract to the contrary.” In the 
present case we have the fact that the 
zamindar is perfectly willing that the trees 
shall be sold. The learned Vakil for the 
appellant at first admitted that if the 
zamindar and the tenant are both desirous 
of having the trees sold, they could be sold. 
If that were so, then it is clear that the 
trees could not form part of an ex-pro- 
prietary holding because the law, as laid 
down in the Tenancy Act, distinctly forbids 
the sale of an  ex-proprietary tenant’s 
interests in execution of a decree. He was 
then forced to take up the position that the 
trees being part and parcel of the ex- 
proprietary interest could-not be sold at all, 
even if both tenant and zamindar ‘so desire. 
This, it seems to me, brings us more or less 
to an absurdity. The cases which have been 
cited are all eases in’ which the zamindar 
objected to sale by tenants of trees which 
stood in the grove in dispute. Section 20 
of the Tenancy Act provides that the 
interest of an ex-proprietary tenant is not 
transferable in execution of a decree of a 
Civil or Revenue Court or otherwise than 
by voluntary transfer between persons in 
favour of whom as co-sharers in the tenancy 
Ib seems to 
me quite clear that the trees of the grove 
(as in the present case) - do not necessarily 
form part of an ex-proprietary holding and 
that it would be absurd to say- that the 


(1) 8 A. 467; A W. N. ( 888) 192. 
(2) 10 A. 159; A. W. N. (1888, 82 
(3) 23 A. 211. 
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law ever contemplated that in such ‘a case 
as the present the trees could not ‘be sold 
even if both zamzndar and tenant wish to 
dispose of them. In the present case it is 
true that the tenant does not wish- to lose 
the trees, for the simple reason that he does 
not wish to pay the debt which is due from 
him. Under- the wajib-ul-arz he clearly has 
a right to cut and sell trees move specially 
if the zamindar agrees to the same. In my 
opinion the decision of the Court below is 
correct. The auction-purchaser under the 
sale will be entitled only to cut and remove 
the trees and the judgment-debtor will 
be entitled to retain his ex-proprietary 
interest in the land and cultivate it. The 
appeal, therefore, fails and is dismissed with 
costs.” 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
ORIGINAL Civiu Sure No. 1300 or 1914. 
December 20, 1915. — 
Present:—-Mr. Justice Chandhuri 
KUMAR KRISHNA DUTT — 
PLAINTIFF 
VETSUS 


HARI NARAYAN GANGULI—. 
DEFENDANT. 

Attorney and client—Infant, suit on behalf of— 
Attorney appointed by next friend—Costs of attorney, 
infants liability for —~Charge. 

An attorney has a lien for his costs on the 
properties, moveable or immoveable, recovered in the 
suit of his client. [p. 710, cols. 1 & 2.} A 

Where an attorney, appointed by the next 
friend of an infant ina suit instituted on behalf of 
the infant, has no reasonable chance of recovering 
his proper costs from the next friend, he can 
in a suit against the infant (through a guardian ad 
litem) get a charge declared upon the property 
recovered in the suit for his costs when it is 
found that tho suit was properly instituted and 
was for the benefit of the infant and the cosis were 
“not improperly taxed, but he cannot get a personal 
decree against the infant. [p. 711, col. 2.] 

Mr, N. N. Sircar (with him Messrs. B. C. 
Milter and C. C.- Ghose), for the Plaintiif. 

Mr. I. B. Sen (with him Messrs. B. (7. Ghose 
and B. K. Uhaudhuri), for the Defendant. 

JUDGMENT,—Thisis a suit by an attorney 
to recover from the defendant, who isan 
infant, the sum of Rs. 446-2-0 for balance of 
taxed costsin Suit No. 158 of 1912, which 


i 


was instituted in this Court on the infant’s 
behalf by his mother as next friend for 
declaration of the infant’s title to and pos- 
session of certain houses in Caleutta. The 
plaintiff submits that he is entitled to a 
charge forthe said sum on the said premises, 
and further that he is entitled in this suit 
to an order for sale of the premises in default 
of the payment of the amount claimed. 


The defendant, by his guardian ad litem, 
Sarat Chandra Chatterjee, has filed a written 
statement, in which he submits that there 
can be no decree for costs against the infant 
defendant personally, nor can such costs be 
recovered from the infant defandant’s estate; 
that the plaintiff should have proceedéd by 
way of an application in Chambers on sum- _ 
mons, or, if referred toa suit, such suit 
ought to have been instituted in the Small 
Cause Court: he does not admit that 
Rs. 445-2-0 is dueand submits that the costs 
in Suit No. 158 of 1912 were unreasonably 
and unnecessarily incurred by the engagement 
of two Counsel, one of them a senior Counsel, 
inasmuch as the suit was undefended; and 
that further the plaintiff is not entitled to 
the costs (1) of procuring the attendance 
of two witnesses named in the Sth paragraph 
of the written statement and (2) of the 
production of records fromthe Small Cause 
Court when certified copies would have 
been sufficient: he also states that the 
taxation of the plaintiffs bill in the first 
suit was ev parte and submits that the infant 
defendant is not bound thereby. . 

No witnesses have been examined on 
behalf of the defendant, and I hold upon 


‘the evidence on behalf of the plaintiff that 


the Original Suit No. 158 of 1912 was 
properly instituted and was for the benefit 
‘of the infant; that it also became necessary 
to execute the decree obtained in that 
suit and possession of the properties has 
been recovered on behalf of the infant 
defendant; that two Counsel including a 
senior were properly engaged and the 
cogis of procuring the attendance of the 
witnesses above mentioned and of the pro- 
duction of records were justly incurred; 
and that the taxation was properly made, 
The present guardian ed litem attended for 
tle greater part of the time when the bill 
was under taxation. He did not attend at 
the final stage, when an undertaking, which 


“for costs. 


‘ perty belonging to an 


A 
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had been given on behalf of the next friend 
to filen warrant of attorney, was not com- 
plied ` with, and no letter of authority was 
produced by him on the mother’s behalf. Jo 
fact learned Counsel appearing, instructed 
by the attorney for the guardian ad litem, 
stated that he could not “press any of the 
charges asthe guardian was not prepared 
to give any evidence. This suit, I hold, has 
been properly instituted. The mother had, 
no doubt, signed a warrant of attorney in 
Snit No. 158, and she was primarily liable 
An application in Chambers for 
realisation upon the allocatur could only have 
been made against her in that suit. <A suit 
for declaration of a charge on immoveable 
property is not maintainable in the Small 
Cause Court. Besides the question raised 
in this suit, asto whether immoveable pro- 
infant can be so 
charged, is a question of some difficulty, and 
a fit one for this Court. 


Formerly in England before statutory 
provision was made, it was undoubtedly the 


law that a solicitor could not slaim a charge. 


on real estate, even if recovered by his 
services-—see Shaw v. Neale (1). It was 
said by the Lord Chancellor in that case 
that “to hold that a solicitor obtaining a real 
estate for his client could be entitled to a lien 
upon it for his costs and charges, would be 
entirely contrary, to the principle upon which 
the doctrine of lien proceeds. There can be 
no lien upon any property unless it is in the 
‘possession of the party who claims the lien. 
But if an estate is recovered by a solicitor, 


or ifthrough a solicitor it is conyeyed to the, 


client, the solicitor is notin possession of 
the estate, but his client is in possession of it. 
CAH that the solicitor has are the deeds and 
documents® He has a Hen npon them. 


- He may render them available fcr the pur- 


pose of establishing his claim. ‘But ib is 
quite clear that he cannot say that he has 
any such lien upon the estate as, within 
the principle of the doctrine which I kave 
suggested, can entitle him to maintain it as 
a charge upon the property.” Since that 


case the principle has been largely extended 


and its applicability to cases other than 
those of possession recognised, and a statu- 


4 


(1) (1858) 6 H. L. ©. 581; 27 L. T. Ch. 444; 4 Jur. 


(x. s.) 697; 6 W. R, 635; 20 E. R, 1422; 108 R. R. 205. 


tory charge onall classes of property has 
been ‘created in England in favour of soli- 
citors by 23 and 24 Vict, ©. 127. The 
law in England has since been more and 
more liberally eonstrued in favour of soli- 
citors. 

In Batle vy Baile (2) it was argued that 
the employment ofa solicitor by the next 
friend could not be construed as his employ- 
ment by the infant plaintiff within the 
meaning of section 28 of the Hnglish statute, 
but this contention was overruled by the 
Vice-Chancellor. os 

In Pritchard v. Roberts (3) the solicitor 
had at first applied underthe Declaration 
of Titles Actof 1862 inthe name of the 
infant and gota declaration in his favour, 
but not possession of the estate. Then a 
bill was filed in the infant’s name for parti- 
tion or sale, and ultimately the infant’s 
share was sold and the proceeds were paid 
into Court to the credit of the partition suit. 
Then the solicitor applied to have it 
declared that be hada lienon the fund in 
Court for the costs, incurred on the petition 
under the Declaration of.Titles Act, of the 
partition suit and the suit he had instituted 
tohave the lien on the funds recovered. 
It was arguéd on his behalf that the costs 
might have been recovered in an action at 
law against the infant onthe strength of 
In re Howarth -(4) and might be treated as 
necessaries : Helps v. Olaytun (5). Sir 
Charles Hall, V. C., held that the plaintiff 
was entitled to all the costs be had asked for 
and tohave his lien declared. He held 
that inasmuch as those costs might ina 
circuitous manner be made to come out of 
the infant’s estate, namely, if the solicitor 
had sued the next friend of the infant for 
those costs and recovered them, the next 
friend might have recovered them against 
the infant’s estate, it was right and equitable 
to make the order. 

In Ex'parte Tweed (6) section 28 of the 

(2) (1872) 18 Eq. 497; 41 L.J. Ch. 300; 26 L T. 
283; 20 W. Rost. 

(3) (1873) 17 Eq. 222; 43L. J. Ch. 120; 29L. T, 
8£3; 22 W.R, 289. 

(4) (1873) 8 Ch. App. 415; 42 L. J.Ch. 316; 26 L, T, 
54. 21 W. R. 449. 

(5). (1864) 17 C. B. (x. 8) 553; 34 L. J. O. P. 1; 10 
Jur. (x. s.) 1184; 11 L T. 476; 13 W. R. 161; 144 ER. 
999.142 R. R. 513. j 

(6) (1899) 2 Q.B. D. 167; 68 L- J, Q. B. 794; 48 W, 
R. b; 8I L, T.7, 
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Solicitors Actof 1860 was held applicable 
to a solicitor who had acted fcr the executor 
in certain Probate proceedings as to a 
charge for his costs in an action upon the 
property devised and bequeathed by the 
Will, as property “recovered and preserv- 
ed” through his instrumentality, the bulk 
of the property being realty. Originally the 
Probate of a Will did not affect the realty 
or those interested in itin any way. But 
the effect of 20 and 21 Vict, ©. 77, 
sections 61,62, one of the learned Judges 
held, had doneaway with the distinction 
between personalty and realty, and the 
order was accordingly made. In this 
country it has been laid down by the Privy 
Council that there is no difference between 
real and personal property, Novendra Nath 
Sircar v. Kamalbasint Dasi (7). 

Thatan attorney has a lien for his costs 
on the funds recovered in suit has long been 
recognised in our Conrts. In D-vkabai v. 
Jefferson (8), Sargent, ©. J., said: “Et is 
to be borne in mind that the solicitors lien 
in the High Courts of India is governed ex- 
elusively by the law as it existed in English 
Courts before the passing cf 23and 24 
Vict., C. 127, by which that len was 
very much extended.” By that law the 
solicitor had a lien for his costs on any funds 
or sum of money recovered for, or which be- 
came payable to, his client in the suit” The 
mere fact of the appointment of a Receiver 
in that case did not, according to him, 
bring it within the ordinary rule as to 
solicitor’s Hien. It was an administration 
suit and the learned Chief Justice held that 
the Trial Court could, if it thcught fit, have 
allowed the next friend his costs out of the 
estate. It was not so ordered by the Trial 
Court, and that was also one of the grounds 
why the lien claimed in that case was not 
allowed. 

In Khetter Kristo Mitter v., Kally Prosonno 
Gh: se (9) the learned Judge said as follows: 
—'‘Whether that (i. e., the attorney’s lien 
on the fund recovered in sujt) is the most 
appropriate mode of description, it is un- 
necessary to disenss, for the nature of the 
right is free from doubt. It is a claim on 


(7) 23 C, 568 at p. 573; 23 I. A. 18. 
(8) 10 B. 248. 
(9) 2 C, W, N. 508; 25 C, 887. 


the part of the attorney to have secured , 
to him his due reward out of the fruit of his 
labour, and for that purpose to call in aid 
the equitable interference of the Court” 
In this Court it has been held that such 
right extends to immoveable praperty. In 
fact in jater English cases it has been held 
that it 1s not quite correct to say that the 
solicitor’s lien is a “Common Law lien”— 
see the cbservation of Righy, L. J., in 


In re Wrights Trust, Wright v. Sander- 
son (10), endorsed by the ` Lord 
Chief Justice on page 324. It is a 


lien which has been recognised by every 
branch of the High Court in + ngland, 
and since there is no distinction in this- 
country between personal and real property, 
we are not hampered by the distinction, 
which used to be made in England, when 
justice and equity are in favdar of the ` 
right claimed. The broad principle under- 
lying the recognition of the charge is that 
a solicitor ought to be secured the fruits of 
his labour, although, in the case of absence 
of contractual liability, the charge has some- 
times been deseribed as being in the nature 
of a salvage lien and ih the case of absence of 
contractual capacity as arising out of the 
supply cf necessaries. 

In Watkins v. Vhunnoo Baboo (1!) the 
solicitcr institoted a suit to recover certain 
ensts fromthe minor’s estate. The infant, 
through his mother as next friend, had 
originally sued his uncle for an account and 
partition of the estate cf his grandfather, 
and partition was directed, and the infant’s 
share npon such partition was delivered 
io the Receiver of this Court, Then a suit 
was instituted against the infant and others 
challenging the infant’s title. That suit was 
dismissed, but no costs could be recovered 
from the adverse party although attempts 
were made to execute the decree for costs. 
It was contended against the solicitor’s claim 
that there was no contract by or on behalf 
of the infant who, under the Civil Procedure 
Code, had to act vicariously through other 
persons. The learned Judge held that the 
costs of a proper suit, or defence of a suit 
in which his property was involved, were 


(10) (1901) 1 Ch. 817; 70 L.J. Ch. 1:9; 83 L.T. 
515 
*(11) 70. 140; 8 C. L. R, 433, 
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recoverable from. the infant’s estate and 
that the attorney was entitled to succeed. 
‘Such costs were treated as being in the nature 


` of necessaries for an infant. 


In Sham Charan Maly. Chowdhry Débya 


Singh Pahraj (12) the learned Judges followed 


the.above case, although they said that it was 
not necessary to discuss whether the principle 
which underlay the decision in Watkins v. 
Dhunnoo Boboo (11), could- be supported in 
its entirety. 

In Ispohant v, Chandi Churan fal '18) 
Harington, J. held that a solicitor’s charge 
on property recovered was a first charge. 

Branson v. Arpasamt (14) has been cited 
as opposed to the ruling in Watkins v. 
Dhunneo Babon (11), but in that case the 
‘suit was repudiated by the minor on attain- 
ing mejority, and it was held that Watkins 
v. Dhunnoo Balvo (11) had no application, 
inasmuch as the infant in that case had not 
repudiated: but was still an infant when the 
suit was instituted. 


I quite agree with the contention that 
there cannot*be a personal decree against 
the infant, Lut I hold, upon a consideration 
cf the facts of this case and ‘the law as it at 
present stands, that the attorney is entitled 
to have acharge declared on the prorerties 
for the amount claimed in this suit, and he 
is entitled to enforce same in this suit. 
There is evidence that he has not been able 
t6 realise the amount from the lady but he 
bas not proceeded in execution against her. 
‘She isa lady apparently without any pro- 
perty. I would have required the attorney 
to exhaust his remedies against tke mother 
before allowing him to proceed against the 
infant, following the observation. made in 
Baile v. Baile (2) that the attorney was 
bound to show tke incapacity of the next 
friend to pay, or at least attempt to make 
her pay, these costs . before coming to 
assert the charge, if-I felt that there was 
any reasonable chance of getting any relief 
from the mother. lt seems to me that 
to ask him to take proceedings against the 
lady would be to throw the burden of addi. 
tional costs upon the infant, which cught to 


‘be avoided. Iam also specially inclined to 


= 


(12) 21 ©. 872. 
(.8) 9 C. W. N. exevir. 
(14) 17 M. 257. 2 
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make this order inasmuch as I understand 
who anpear.d in- 
structed by the guardian ad tiem, that he 
was at one stage presared to pay the costs 
claimed in this suit if the charges made py 
him against the attorney of inenrring costs 
unnecessarily were shown to he unjust. Such 
charges have clearly been shown to have 
been’ altogether unjust and were improperly 
made. The attorney wonld be entit ed to 
add his costs of this suit to his claim and’ 
enforce them against the infant’s proper- 
ties recovered in the original suit. I 


would have directed the guardian ad litem 


personally to pay the costs of this suit, 


‘if I felt there was any chance of reenver- 


ing such cests from. him. The ‘infant 
should not be ordinarily burdened with 
such costs if they can be avoided. This 


ease has not taken beyond a day’s hearing 
and was necessary to institute fo have the 
charge declared, and it does not seem to 
me unjust to make the order for costs as 
above. 

Suit decreed 
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_dence~-Fi ding of fact-~Appellate Court should be slur 


to interfere with. 

A contract founded on the ilegal consideration 
of compounding a non-compoundable offence is 
wholly void. [p 716, col. !.] 

Nujebax Rahman v. Muktashed Hussain, 15 Ird, 
Cas. 259; 40 C, 112; 16 C. W., N. 854, relied upon. 
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Where an illegal purpose of a void contract has 
been excented in whole orin material part by 
parties who wero pari delicto in procuring and 
carrying oat the illegality, a Court of Equity will 
not only refuso to enforce Lhe obligations created, or 
to restore the property given away, under the illegal 
contract, but will also refuse to grant a relief by 
way of declaration, inasmuch as in principle there 
is no distinction between the declaratory relief and the 
other reliefs. [p. 716, cols. 1 & 2; p. 717, cols. 1 & 2 | 

Per Atkinson, J.--If any part of the consider- 
ation supporting a contract is void, it taints the 

‘whole contract with illegality; and even though a 
part of the consideration may be legal, yet, if the 
legal cannot be severed from the illegal, the taint of 
illegality vitiates the entire contract. [p 716, col. 1 ] 


A Court of Law will not aid persons in en- 
forcing the performance of an illegal contract, or 
assist them to recover back property which they 
have given away under such an illegal contract, when 
the persons and parties to the contract are themselves 
pari delicto in procuring tho illegality. [p. 716, col. 1] 


The relief of orderingand adjudging the cancellation 
of a void instrument under section 39 of the Specific 
Relief Act is entirely discretionary, and a Court of 
Equity may refuse to exercise the discretionary juris- 
diction conferred upon it under the section where ib 
finds that the parties to the instrument are equally to 
blame. [p. 716, col. 2; p. 717, col. 1.5 


Judges, on appeal, even though they may have 
control on questions of fact and even though they 
might have come toa different conclusion had they 
been Judges in the first instance, should be slow to 
reverse the finding of a Judge of first instance who 
has seen and heard the witnesses examined before 
him and who, by reason of this fact, is probably 
better able to come to a right conclusion. [p. 715, 
coi. 2; 716 col. 1.1 


“Per Chapman, J.— Where the illegal portion of an ` 


agreement has been carried into effect, the whole 
matter is outlawed and the Conrt will not aid either 

party to retrieve his position, if he is not able to 
show that he has been less to blame than the other, 

The Courts will not asist an illegal transaction. It is'a 
scandal to assist a plaintiff torecover upon the ground 
that he has joined in breaking the law, but this will 

` notpreventthe Court from intervening tofrustrate the 
illegal purpose before it has been effected, or, in any 
event, from giving relief to the innocent. In parti- 
cular, the Court will not, in any case, allow a defend- 
ant to retain the proceeds of fraud or oppression: 
aud the Court will not refuse protection to ihose 
classes of persons whom the law secks to protect. 
But in a case in which no snch considerations arise, 
if the illegal purpose has already been executed in 
whole or in material part, the law leaves both parties 

to their fate. [p. 717 col. 1.] 

. Taylor v. Chester, 4 Q. B. +09; 10 B. & S. 237; 38 
L.-L Q. B. 225; 21 L. T. 359; Kearley v. Thomsen, 
(1890) 24 Q. B. D. 742; 59 L. J. Q. B. 258: 63 L. T, 
3£0;88 W. R. 614; 54 J. P. S04, relied npon. 


Messrs. Hacan Imam and Mustafa Khan, 
for the Aprellant. 
Mr. Kulwent Bahai, for the Respondents. 
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JUDGMENT. 


Arkinson J.—This case 
ably argued on both sides and 
made up our ‘minds and arrived 
clear conclusion on the facts 
law: 

The plaintiff in this suit is Lekhraj, 
and he and his two sons are joint plaintiffs. 
with him; and Bindeshari Prasad is the 
defendant inthe action No. 547 of 1918, 
and this action is brought claiming the 
specific relief tha: the deed. of the 7th 
January 1912 may be cancelled and declared 
nulland void. The date of the institution 
of this suitis the 9th March 1912. I may 
here incidentally mention that after this 
suit was instituted, Bindeshari Prasad in- 
stituted an action against Lekhraj entitled 
No. 438 of 1913 to have the award of the 
29th December 1911 filed and judgment. 
passed thereon. I do not think it is necessary 
to go into the details of the history of the 
family more than to say that SBindeshari 
Prasad and his family had a partition of their 
joint property; and their joint interests in 
the firms in which they carried on business 
at Calcutta and Ranigunj became severed. 
From the year 1901 up to 1906 when the 
partition took place he and his father, his 
uncle and his two cousins owned and carried 
on a joint business at Ranitgunj and Calcutta. 
Apart from the joint property Bindeshari 
Prasad also had an independent business of 
his own and the way in which he came in 
contact with the plaintiff Lekhraj and his 
son Mahabir was that they both entered into 
the employment of the joint firms, in or, 
about the year 1901 so far as Lekhraj was 


we have 
ata very 
and the 


_concerned,.and in 1903 so far as Mahabir 


was concerned. Lekhraj was the agent and 
manager of the firm in Caleutta; and’ Mahabir 
was the agent and Manager at Rantgunj. 
Things went on quietly’ until after - the 
partition. After the partition in 1906 or 
January 1907 Lekhraj and his son remained 
in the employment of Bindeshari Prasad, 
one acting as foreman-or manager at Caleutta 
and the other at Ranigunj. For a few years 
after 1906 the plaintiff and his son seem to 
have got on amicably with their employer 
Bindeshari Prasad, and it was not. until the 
year 1911 that any form of dispute, so far 
as we know, arose between them. The 
canse*and origin of the dispute that did 


~ 


has been very’. | 
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arise and develop in June 1911. appears to - 


have arisen out of the acquisition of a 6$- 
annas share in the village Tandwa. In or 
about November 1909 Bindeshari Prasad 
purchased a two-annas interest in that 
village and on the same day Lekhraj pur- 


- chased a three-annas share; and subsequently 


k 


in Febrhary 1910 Lekhraj purchased- a 
further l4-annas share or interest and in 
December 1910 another 2 annas, making 
an entire acquisition of interest by Lekhraj 
in that village of 63 annas which represent- 
ed in capital money Rs. 12,000 as value. It 
is said, and great emphasis is laid upon this 
fact, that this property purchased by Lekhraj 
was,for himself as the true and lawful 
owner thereof; but if he was merely a trustee 
for Bindeshari Prasad, why should Binde- 
shari Prasad on the same day have purchased 
a Q-annas share and Lekhraj a 3-annas 
share ? However after the completion of this 
purchase, culminating in December 1910, 
friction arose, and undoubtedly the friction 
which. arose is manifest from the plaintiff's 
own plaint by reason of the claim which 


-Bindeshari Prasad’ was making to the 64: 


annas interest in this village; and from 
that dispute has followed this subsequent 
litigation. Lekhraj contended that this 63- 
annas sharé was his and formed part of his 
joint family property. Bindeshari was equally 
strenuous in contending that Lekhraj was 
but his agent or trustee. In June 1911 we 
have Lekhraj joining issue as to this dispute 
by serving notice on Bindeshari Prasad that 
he required a partition of this village. But 


whether immediately before or immediately 


after the service of that notice the relation- 


_ship of master and servant, existing between 


Bindeshari and Lekhraj and Mahabir, was 
terminated,whether by dismissal or by escape, 
does not appear clear. Immediately follow- 
ing this rupture between the plaintiff and 
the defendant, Lekhraj institated a suit for 
the partition of this village. J may mention 


- that his son Mahabir acquired in the village 


an interest under a lease or ticca of some 3- 
annas share bat this share is in no way con- 
cerned in the dispute in this case. Not content 
with the partition suit, Lekhraj then files .or 


institutes two other actions against 
Bindeshari Prasad in July 1911, one for 
arrears of salary alleged to be due by 


Bindeshari Prasad to him, and another action, 
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by his son, claiming the same relief. Jiekhraj’s 
action came on for hearing and was dismissed 
on the J2th September 1911. The fate of 
Mahabir’s action for wages due seems never 
to,have been finally determined, and inthe 
same month, July 1911, Lekhraj institutes 
an action jointly with Mahabir and his 
other son (a blind boy who does not appear 
in this case otherwise than asa joint pro- 
prietor) against Bindeshari Prasad to recover 
money alleged to have been deposited: with 
him. Bindeshari institutes by way of reply 
to these acts of hostility, and I suppose 
malice, proceedings against Lekhraj under 
sections 408 and 477, Indian Penal Code, in 
the month of September 1911; and about 
a couple of days later he institutes a further 
suit in the High Court of Calcutta claiming 
an account on the ground that Lekhraj and 
his son were defaulting agents and liable to 
accoung, 

This was the condition of things in the 
month of October 1911 and it was quite 
certain then that there was a vista of litiga- 
tion opening up between these persons, Lekhraj 
and his sons on the onehand, and Bindeshari 
Prasad on the other. The friends of both 
jointly metand endeavoured to induce the 


` parties amicably to come to terms and settle 


their differences. This the plaintiffs and 
defendant agreed to do, and as a result of 
their agreement, a document, agreement or 
chitt?, as it ig generally called, was drawn 
up bearing the date 18th October 1911. 
That document, summarised shortly, is to 
this effect. In consideration of Bindeshari 
Prasad withdrawing the civil action for 
account in the. High Court and the two 
criminal charges against Lekhraj, that he, 
Lekbraj, in return would give up his 6ż- 
annas interest in the village of Tandwa; he 
would also transfer to Bindeshari an orchard 
of some small extent, and a house which he 
owned in Calcutta, and that he would pay 
in money the sum of Rs. 5,200 and wonld 


-discontinue all actions and proceedings which 


he had instituted against Bindeshari. The 
consideration for this agreement is shown 
clearly, and the main consideration, as it 
appears from the document, was the abandon- 
ment of the proceedings under sections 
408 and 477, Indian Penal Code. The offen. 
ces charged under these sections were the 
falsification of accounts and criminal breach 
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of trust, neither of these offences being of a 
compoundable character as defined in the 
Indian Penal Code itself. Lekhraj, so far 
as I can trace from the document, never 
objected to any of the provisions coutained in 
the agreement of the 18th October 1911. It 
does appear that in one action, which 
he brought against Bindeshari, Bindeshari 
on the 26th October 1911, relying upon 
this agreement or contract, applied to have 
the proceedings against him at the suit of 
Lekhraj stayed on the ground that the 
matter of the dispute between them was 
at an end, and that Uekhraj appeared 
and applied under rule 3, Order XXIII, to 
resist this application for the determination 
of that suit. This is the only act that 
has been suggested as a repudiation of 
the terms of the agreement of the 18th 
October 19131 by Lekhraj, and in my 
opinion no such act in itself involved any 
repudiation of that agreement. Matters 
remained at rest, the parties were at 
peace, practically no step was taken, 
nothing actively was done between the 
18th Octoher 1911 and December 1911, 
but undoubtedly during that period of 
time there was a discussion going on as 
to whether, if Lekhraj paid the money 
which he had agreed to pay to Bindeshari 
Prasad, that would exonerate him and his 
sons from all liability to the cousins of 
Bindeshari, who had an interest in being 
reimbursed in respect of their share of 
any money that had been taken during 
the joint ownership of the two businesses 
prior to the partition which would cover 
the period between 1901 and 908. That 
elaim had been recognised and it was in 
order to provide a remedy for Lekhraj 
that the matter was referred to arbitration. 
Each party selected his arbitrators, it was 
clear as to what they were to do and 
the award was clear as to what they 
did. They were asked to do no more 
than ito ascertain what would be a fair 
share or proportion of the money paid to 
Bindeshari by Lekhraj under the agreement 
of the 18th October 1911; that he should 
pay to his cousins as representing the loss 
which they had sustained, while the joint 
business was being carried on. The 
arbitrators found that that sum ought 
to be measured at Rs. 2,C00 and they 
accordingly so awarded; and in the 


INDIAN OASES, 


(1916 


award of the 29th December 191! they 
incorporated the antecedent agreement, of 
the 18th October 1911 and they varied 
none of its terms otherwise than I have 
stated. Then, in considering the award 
which was made between the parties one 
has to read the three documents together, vz , 
the document dated the 18th October 1911, 
the reference dated the 28th December 
1911 and the final award of the 29th 
December 1911. Lekhraj acquiesced in 
that sabmission and award, he apparently 
having been advised throughout the 
negotiations leading thereto by his solicitors 
and by a Pieader. Lekhraj took every 
benefit that, was conferred upon him by 
the award. I can find no document 
throughont the case which would directly 
or indirectly suggest that he was induced 
to enter into that compromise by duress, 
undue influence or by fear. Finally on 
the 7th January 1412, in part performance 
of the compromise, he executes a conyeyance 
to Bindeshari Prasad assigning to him 
eo nomine three denominations of land 
which I have already mentioned but the 
important one being the 6 5-annas interest 
in the village of Tandwa. ‘That document 
is a very full and elaborate one. It was 
drawn up by a Pleader at the express 
invitation, as I gather, of Lekhraj himself, 
and it contains step by step each incident 
of the litigation culminating in the arbitration 
and the award of the 29th December 19:1 
and negatives by its terms the suggestion 
of undue influence or duress. By this 
conveyance of the 7th January 1912 
Lekhraj fully and freely assigns possession 
of this property to Bindeshari, and towards 
the end of the document a condition is 
inserted in the deed that the deed is not 
to come into force until all the proceedings 
have been withdrawn and that if the 


proceedings were not withdrawn the 
property owas then to revert to him, 
Lekhraj, in as full a manner as he bad 


prior enjoyment thereof; and that pending 
the withdrawal of all proceedings, civil 
and criminal, he was to retain possession 
of, the title-deeds, and he deposits the 
receipt of this indenture, which was duly 
registered, with his arbitrator Kokil and 
requests him not to deliver it to Bindeshari 
until all the conditions provided by the 
agreement had been satisfied. Kokil, to 
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whom the deed of” conveyance was given 
to be handed over to Bindeshari Prasad 
on the fulfilment of the two conditions 
necessary to be performed by him, is 


since dead, but he told .the witness Lalji 
"Ram that he had heard from Lekhraj 


that the High Court suit had been with-. 


' drawn and that the deed might, therefore, 
be handed over to Bindeshari Prasad. 
This was probably early in February. This 
evidence is not contradicted and thus it 
appears that K-kil, Lekhraj’s arbitrator, 
handed over the deed of conveyance of 
the 7th January 1912 to Bindeshari Prasad 
at the request of Lekhraj and this is 
how. the deed 
session of the defendant. 


Now this action seeks to have "that 


deed set aside and asks us, in the exercise- 


of our equitable jurisdiction, to cancel it. 
The grounds put forward for asking us to 
exercise our jurisdiction are: 

(1) that Lekhraj was induced by. faat 
amounting to fraud, undue influence and 
duress, practised and exercised upon him 
by Biadesnari: to execute that conveyance; 

(2) further, inasmuch as the contract 
between the parties was for an illegal 
consideration it was not binding on him 
and that, therefore, to avoid any doubt 
being cast upon his title the deed of the 
7th January 1912 should be cancelled and 
deelared a nullity. 

On the 30th January 1912 iie criminal 
proceedings were entirely discontinued. 
~ (The record speaks for itself and shows that 

the cases against Lekhraj were with- 
drawn and he was acquitted of the charge, 
and the order made by the Magistrate 
was made with the consentof the parties 
themselves who apparently were present.) 
Steps were also taken to withdraw’ the 
High Court action for an account, the 
only remaining thing which. Bindeshari 
had to do, Correspondence was entered 
into between the solicitors of both parties 
four or five letters were written. On the 
30th January 1912 and 2nd Vebruary 1912 
the draft forms of petilion for withdyuwal 
of the High Court proceedings were ap- 


proved of by the solicitors on behalf of Lekh-- 


raj and Bindeshari, and there was no earthly 
reason why that petition should not have 
been filed and the proceedings dismissed and 


INDIAN OASES. 


t 


comes now to be in pos- . 


715 


that ‘litigation terminated. But apparently 
nothing was done and suddenly the parties 
take it into their head in'the month of 
May to revive the question of this peti- 
tion ad then Lekhraj, acting through 
his solicitors, writes on the 20th June 
1912 that, having regard to the events 
that happened, he declined to give his 
consent to the withdrawal of the High 
Court action, the withdrawal of that 
action having: been a condition named by 
him for the delivery of the deed and it 
being an essential term of the compromise 
arrived at between the parties. What 
happened in the meantime? On the 9th 
March 1912 Lekhraj embarks upon this 
action with his sons and I have indi- 
cated the relief he seeks. Bindeshari 
starts the alternative action for the 
enforcement of the award; bat as Mr. 
Hasan Imam fairly admitted, there was 
very little sabstance in that claim. The 
main issue in this case lies in the action 
instituted by Lekhraj agatnst Bindeshari 
in appeal No. 547 of 1913. Three issues 
appear to us to arise for determination:— 


(1) Was the purchase of this 64-annas 
interest in this village by Lekhraj made 
by him as a benamidar of Bindeshari P. 


(2) Who provided the purchase-money 
for the payment of Rs. 12,000 as the 
purchase price of thia interest? and 

(3) the most important of all, are 
Lekhraj and his co-plaintiffs now entitled 
to have this deed delivered up and under our 
order cancelled? In other words, has he come 
into Court and shown us clearly that hav- 
ing secured the benefit provided for him . 
under the illegal contract we ought to 
cancel this deed in his favour. 

We have considered very carefully the first two 
issues which arise for consideration, namely, 
as to who is the owner and purchaser of the 
6$-annas interest and whose money paid 
for it? The facts as regards both these issues 
are very conflicting and vive us much cause 
for hesitntion and doubt; but acting on the 
well-recognised principle that Judges, on 
apreal, even though they may have control 
on questions of fact, should be slow to reverse 
the finding of a Judge of first instance 
who has seen and heard the witnesses exa- 
mined before him and who, by reason of this 


_ 
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fact, is probably better able to come to a 
right conclusion, therefore, though | we 
ourselves, had we been Judges in the first 
instance as to the facts, might have come to 
a different conclusion, we do not feel justi- 
fied in distarbing the finding ofthe learned 
Subordinate Judge on the first two zssues I 
have mentioned. 


Now as to the third issue in this case, we 
chave no doubt what our decision should be. 
The three documents comprising the award 
in this case clearly show that the con- 
sideration on which the agreement was based 
was illegal, inasmuch as the consideration 
‘was that criminal offences, being of a non- 
compoundable character, should be com- 
pounded. The case cited as Mujetar Rahman 
y. Muktashed Husain (1), with which we en- 
tirely concur, establishes that any contract 
founded on such illegal consideration is 
wholly void. ` If any part of the consideration 
supporting a contract is void, it taints the 
whole contract with illegality; and even 
though a part of the consideration may be 
legal, yet, if you cannot sever the legal from 
the illegal, the taint of ‘illegality vitiates 
the entire contract. In our opinion the 
contract in this case was founded upon 


_an_ illegal consideration, being’ the with- 


drawal of criminal charges which could 
not be compounded; and we reject 
as untenable the argument of Mr. Hasan 
Imam founded on section 370 of the Criminal 
‘Procedure Code for the purpose of showing 
that consideration supporting this contract 
was legal and not illegal.* We have been 
referred by Mr. Sahai to a case reported as 
Srirangachariar v- Ramasami Ayyangar (2) 


` resembling in many respects the facts of this 


case, but wedo not think the principle enun- 
ciated in that case is sound, or that it should 
be followed. The rule of law with regard to 
illegal contracts is that a Court of Law will 
not aid persons in enforcing the performance 
of an illegal contract or assist them to recover 
back property which they have given away 
under sach an illegal contract, when the 
persons- and parties to the contract are 


(1) 15 Ind. Cas. 259; 40 C. 113; 16 C. W. N. S54: 
(2) 18 M. 189; 4 M_L. J. 106. 


*Mr. Hasan Imam’s contention was that as the 


order of the Presidency Magistrate permitting with- 

drawal of the prosecution did not show the case to be 

a non-compoundahble one, the consideration for the 
. contract was not illegal.— Fd. 
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themselves pari delicto in procuring. this 
illegality. The Courts of Equity in Engi 
land have always refused to afford equit- 
able relief in enforcing a contract void 
in law or restoring property which ‘is 
based on an, illegal contract where the 
illegality is apparent on the face of 
the document itself, Simpson v. Lord 
Howden (8) illustrates this principle. 
Mr, Sahai contends, however, that Lekhraj 
is realiy not in pari delicto with Bindeshari 
Prasad in procuring the contract, in this 
case, beciuse he says that JIvekhraj was 
induced to enter into the contract with 
Binceshari Prasad through duress and undue 
infiuence and fear. In answer to that argu- 
ment we canonly say that we cannot find 
a trace nor a scintilla of evidence to 
justify the assertion that, in doing what 
Lekhraj did, he acted under any undue 
influence, compulsion, duress or fear 
alleged to have been practised upon him 
by Bindeshari Prasad. To our mind undue 
influence isconspicuous by.its absence. The 
onus is upon Lekhraj to establish undue in- 
fiuence as a fact and this he has not 
done, Therefore Lekhraj, in our opinion, was 
in part delicto with Bindeshari Prasad in 
procuring the illegal contract in this case. 


Mr. Sahai’s second argument is that, if the 


contract out of which this deed springs be 
void, the deed itself is void, and, therefore, 
he invokes our aid to have it cancelled. We 
think that there can be no distinction in prin- 
ciple between granting relief by way'of a 
declaration and that by which Courts of Law 
and Equity have refused: to restore pro- 
perty given away under an illegal contract 
or tc enforce the obligations created under an 
Therefore if there were 
nothing further in the case, we think that 
according to the principles of Evglish Equity 
the Court shonld refuse to grant the relief 
by way of declaration sought in this 
case, leaving it to both parties to suffer 
the outcome of their joint wrong, and 


that neither ought to be assisted against 


the other under equitable jurisdiction of 
this Court. However, it has been pointed 
out to us that under section 39 of the 
Specific Relief Act, according to Indian 
Law, relief can, in a proper and fit case, 


(3) 3 Myl. & Cr. 97; 40 E. R. 862; 45 R. R. 225; 6 
L. P Ch. (x. s-) 815; 1 Jar. 702; 9 CL & Fin. 61; 3 
Rail. Cas, 294; 10 Ad. & E. 798; 8 L. J. Ex? 281, 


+ 


< out of which the right springs is 
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be given effect to, even when a contract 
void. 
But that section leaves it entirely’ to the 
discretion of the Court to exercise - the 
jurisdiction so conferred upon it. We see 
nothing in this case which should or ought 
to induce us to grant the relief claimed 
in this action under section 39, The case 
cited as Thast Muthukannu v. Shunmugavele 
Pillai (4) has no application to the present 
case before us, inasmuch as the basis of 


‘the decision in that case was the fact that. 


undue influence bad been practised upon 
the donor of the gift in that -case, and 
that consequently he was nota free agent 
or in part delicto with the other party to 
the gift. -For these reasons we think that 
the judgment of the learned Subordinate 
Judge in this case must be reversed and 


-that the decree in the action No. 547 of 


1913 should he dismissed with costs in 
all Courts. And for like reasons we think 
that the claim made in the suit No. 438 
of 1918 should likewise be dismissed with 
costs. oe i 
CHAPMAN, J.—I agree that the suits should 
both be dismissed with costs. Where the 
illegal portion of an agreement has been 
carried into effect, the whole matter is 
outlawed and the Court will not aid 
either party to retrieve his posibion-if he 
is not able to show that he has been less 
to blame than the other. The Courts will 
not assist an, illegal “transaction” [Taylor 
v.-Chester (5)]. It is a scandal to assist a 
plaintiff to recover upon the ground that 
he has joined- in breaking the law, but this 


- will not prevent the Court from intervening 


to frustrate the illegal purpose before it 
has been effected, or, in any event, from 
giving relief to the innocent. In particular, 
the Court will not in any case allow a 
defendant to retain the proceeds of fraud 
or oppression: and the Court will not 
refuse protection to those classes of persons 


whom the law seeks to protect. But in 
a case In which no such considerations 
arise, if the illegal purpose hai already - 


been executed in whole or in material 
part, the law leaves both parties to their 
fate [ Kearley v. Thomson (6). | 

(4) 28 M. 418; 15 M. L. T. 286. 

(5) 4 Q. B. 309; 10 B. & S. 237; 38 L. J. Q. B. 285; 
2) L. T. 359. 

(6) (1890) 24 Q. B. D. 742; 59 L. J. Q. B. 288; 63 L. 
T, 150; 38 W. R. 614; 54 J. P. 804. 


- 
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In the present case the illegal portion 
of the agreement was the undertaking to 
withdraw from the prosecution of certain 


‘charges which the law says “shall not be 


compounded”, This illegal promise had 
been carried into effect beyond possibility 
of recall. One side now seeks relief from 
the act done in consideration for the illegal 
promise. All that they can say in excuse 
of their breach of the law is that they 
were persons accused in those criminal 
cases. Butevecuteo juris non habet injuriam 
and in the absence of any evidence to 
suggest that the criminal proceedings were 
improper, it cannot be held that there was 
any fraud or oppression or that the accused 
took a more innocent part in the illegal 
compromise than the complainant. The 
authorities make it clear that a suit for 
the recovery of property transferred in 
consideration: for such an illegal promise 
would not have lain. There is no direct 
authority that the principle would also 
defeat a suif which is not for the recovery 
of property but merely for a declaration 
that a sale-deed executed in consideration 
for “the illegal promise is void, and in 
America it has apparently been held that 
a declaratory suit would not be defeated 
page 441). 
But if it is the scandal involved that 
defeats suits of this class, then the principle 
is clearly applicable t3 a suit for a declaratory 
decree. For so far as the scandal is con- 
cerned there is no difference between a suit 
for the recovery of property and a suit for 
declaration, 


.It 13 contended that the refusal of a 
declaration that the deed was void, will 
operate as a direct encouragement to the 
improper compounding of offences inasmuch 
as the complainant-defendant will be 
permitted to retain the proceeds of the 
illegal compromise. Some authority for the 
general application of this consideration 
can be found inthe judgment of De Grey, 
C. J., in Jaques v, Glightly (7),a case of 
the 1th century. Bat ever since then 
the counter-consideration has prevailed, 
except in certain classes of cages which 
I have endeavoured above to define. 


Appeals dismissed. 
(7) 2 Black W. 1073; 96 H. R. 632, 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decree No, 2832 
or 1913, 

February 29, 1916. 

Present: —Justice Sir Herbert Holmwood, Kr., 
and Mr. Justice Imam, 
JOGENDRA NATH HALDAR AND ANOTHER 
—— DEFENDANTS APPELLANTS 
VETEUS 
JOGGHSWAR MONDAL AND otHers— 


RESPONDENTS. 

Bengal Tenancy Act (FIII of 1885), s. 170 (3)— 
—Deposit made by transferee of non-transferable 
holding — Withdrawal of deposit by landlord —Estoppel. 

A withdrawal by u landlord of the deposit of rent 
made under section 17013) of the Bengal Tenancy 
Act by a transferee cf a non- transferable holding 
on behalf of the raiyat, does not amount to a 
recognition of the transfer of the holding, even if 
the “transferee in making the deposit described 
himself as the “man in possession by virtue of 
purchase.” [p. 720, col. 1.] 


= Appeal against the decree of the Sub- 
ordinate Judge, 3rd Court, 24-Parganas, 
dated the 3lst July 1913, affirming that of 
the Munsif, 4th Court, Diamond Harbour, 
dated the 15th of Aapast 1912. 


FACTS material to the report are set 
out in the judgment of the lower Appellate 
Court which was as follows :— 


“The defendant No. 4 was a tenant in the 
jole in question under the landlord, the de- 
fendant No. 3, and sold his jute under a 
ko ala to the defendant No..2 who mortgaged 
it to the defendant No. 1. 

In the execution of his decree for sents 
obtained against the defendant No. 4° the 
defendant No. 3 put up the jote to sale 
and it was. suction: purchased by the plaint- 
iff. 

The ielendaat No. 1, the mortgagee of 
the defendant No, 2, ihan made a petition 
to set aside the sale Tbe petition was 
granted ew parte by the lower Court and 
the sale was set aside. There. was an 


appeal preferred by the plaintiff against the - 


order of the Court below setting aside the 
sale and the appeal was decreed, on the 
grounds that the defendant No. 1 had no 
locus stand: to apply for setting aside the 
sale, aud that as the defendant No. 2 was 
recognised -as a tenant by the landlord (the 
defendant No. 3) by accepting the decretal 
amount, deposited in Court in execution pro- 
ceeding based on a previous decree for rents 
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against the defendant No. 4, his interest 
was not affected by the sale in question. 

The plaintiff 
the jote in virtue of his auction-purchase 
and he was opposed by the defendants Nos. 1 
and 2, 

He, therefore, bronght this suit to recover 
possession of the jote on a declaration of his 
title thereto. He also claimed mesne profits 
and prayed that he might get back his pur- 
chase money in case he was notallowed to 
recover possession of the jote. 

The defendants Nos. 1 and 2 stated, infer 
alia, that the plaintiff’s claim was barred by 
that 
the jote was transferable and the plaintiff’s 
purchase was collusive. 


The learned Munsif of the Court below 
decreed the suit and the defendants Nos. 1 
and 2 preferred this appeal, 


The issues for trial are:— 

1.-, . , ..-. Whether the 
claim is barred by res judicata, waiver, .and 
estoppel. 


2. . 3 Whether the dakan ani 
Nn. g dovod any right by his purchase 
under a kabala executed by defendan No. 4? 

The defendant No. 2 deposited the 
of a decree passed in a 
previous suit instituted against the defend- 
ant No. 4, when the jate was advertised 
for sale in execution of it. The chalan 
(Exhibit 2) for deposit shows that the dé- 
posit was made on behalf of the judgment- 
debtor by Dina Nath Paik, the person in pos- 
session by purchase: The order for deposit 
was made by Court and the landlord took tha 
sum as it was deposited on behalf of the 
judgment-debtor. 


Dino Paik must be sanad êwan as an agent 
of the judgment-debtor. T cannot 
that by accevting the money deposited in 


-went to take possession of ` 


plaintiff's l 


hold | 


Court the landlord recognised Dina Nath Paik, . 


the defendant No. 2. as his tenant. 


It is contended that as in the proceeding 
for Setting aside the sale the defendant No. 1 
was not considered a necessary party to it and 
as if was thought that his right was re- 


cognised by the landlord, the plaintiff suc- — 


ceeded in the appeal preferred against the 
order of the lower Court granting the defend- 
ant No. 1’s petition for setting aside the sale, 


~ 


- 
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The plaintiff, therefore, cannot approbate 
and reprobate at the same time. Ido not 
think that this contention would hold good. 
To the proceeding for setting aside the sale 
the defendant No. 3, and the defendant No. 2, 
were not parties. The landlord derived very 
little benefit by the order passed by the 
Appellate Court. 

Atany rate, he was not present before 
the learned District Judge who tried the 
appeal to place his case. Besides the order 
passed ina miscellaneous proceeding cannot 
operate as ves judicata ina subsequent regular 
suit, 

The receipts (Exhibits C., C-1, D, D.-1 
and D-2) filed by the defendants Nos. 1 
and 2 as granted to them by the landlord 
recite that the sums paid as rents were 
received “through Dina Nath Paik and the 
peon Bhutnath, the tenant being Bhairabee 
Dasi.” The defendants Nos. land 2 ad- 
mittedly could not prove that the jote in 
question was transferable by custom or local 
usage. I, therefore, hold that the defendant 
No. 2 was never recognised as a tenant by 


the landlord, that he derived no title to the. 


jote by his purchase under a kobala executed 
by defendant No. 4, and the plaintiff’s claim 
is not barred by res judicata, waiver, and 
estoppel. I, therefore, find the issues Nos. 1 
and 2 against he defendants (appellants). 

It is hence ordered that the appeal be dis- 
missed with costs.” 

Rabus Moheniva Nath Rat, Mohini Mohan 
Chatterjes and Satyendra Nath Mitter, for the 
Appellants. 

Rabus Provas Chandra Mitt r and Khtrode 
Narayan Bhuiyan, for the Respondents. 


JU DGMENT.—This second appeal arises 
out of a judgment and decree of the Sub- 
ordinate Judge, 3rd Court, of the 24-Puarganas 
dismissing the appeal from the learned 
Munsif’s judgment ina suit for recovery of 
possession of a holding upon declaration of 
the plaintiffs right .hereto. The appeal is 
on behalf of defendants Nos. 1 and 2, the 
defendant No. 2 being the transferee of an 
occupancy holding which was not transfer- 
able by custom and defendant No. 1 being the 
mortgagee from defendant No. 2. The 
holding belonged to defendant No. 4. On 
the 14th July 1896, defendant No. 4 sold 
the holding to defendant No. 2 without 
obtaining the consent of the landlord. The 
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rent appears to have been always paid on 
behalf of the recorded tenant, who appears 
not to have been the defendant No. 4 buta 
lady whose connection with the other defend- 
ants is nnknown. In June 1902 when the 
landlord, defendant No. 3, had obtained a 
decree for rent against defendant No. 4 
whom he had recognised as tenant, the 
defendant No. 2 deposited the decretal 
amount in order to save.the holding. The 
deposit was made by defendant No. 2 on 
behalf of defendant Nn. 4, but in making 


- it he used the words “dakhaldkar kharid sutre” 


or ‘the man in possession by virtue of 
purchase.” The landlord withdrew this 
deposit; he again sued defendant No. 4 and 
obtained a decree on the 19th January 1910. 
He sold the holding in execation of this 
decree. The plaintiff purchased the holding 
at auction-sale for Rs. 175. On the 19th 
September 1910, the sale was set aside by 
the Court of first instance on the application 
of the mortgagee, defendant No. 1. But in 
appeal che District Judge on the 16th 
December 1910 set aside that order and 
confirmed the sale, holding that the interest 
of defendant No 1 was not affected by the 
sale as the landlord had recognised the 
defendant No. 2 as the tenant, and neither 
defendant No. 1 nor defendant No. 2 are 
affected. He advised the defendant No. 1 
that he could resist the possession of the 
plaintiff as not being the holder from defend- 
ant No, 4. 


The contention in the lower Courts and in 
appeal was that the suit was barred by the 
doctrine of res judicuta and that there had been 
recognition by the landlord. ‘It would be 
difficult to say that the finding of fact by 
the learned Judge in the miscellaneous pro- 
ceeding, dated the 19th December 1910, in 
which he says itis proved that Dino Paik 
has been recognised by the landlord as 
tenant of the land, canin itself operate as 
res judicata onthe question of fact; and it 
is perfectly obvious that the Judges who 
have successively decided this case were and 
we ourselves are still fully competent to decide 
that question of fact for ourselves, aud indeed 
it is one branch of this appeal before us that 
there was legal recognition. What the 
Judge in that case held as a matter of law 
was that defendants Nos. l and 2 had no 
locus stand: to contest the sale, and that, 
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herefcre, the sale must be restored without 

prejudice to their interest; and upon this 
itis urged before us to-day that although 
there is no res judicata there may be estoppel, 
inasmuch as the plaintiff got the advantage 
of having his sale confirmed on the footing 
that defendant No.2 had been recognised 
by the landlord and he, therefore, cannot 
now be heard to deny the fact upon which he 
obtained the advantage in the execution 
Court. To begin with it cannot be said that 
the advantage, if any, obtained by the 
plaintiff was obtained on any other ground 
than that stated by the learned Judge to 
which we have just referred, namely, that 
the defendants Nos. land 2% had no locus 
standi and that reduced the question of 
estoppel to exactly the same principles as 
the question of res judicata. But there is a 
further objection to any estoppel, and that 
is the findisg of fact by the learned 
Munsif, which has not been set aside by the 
Judge and with which we entirely agree, 
that the plaintiff got no advantage whatever 
from the judgment of the learned District 
Judge. 
he should not now seek to establish his 
rights through the medium of a regular 
suit, 


We are, therefore, left with the question 
whether the wording of the deposit chalan 
Exhibit 2 is such as to give the Jandlord 
notize that Dino Paik was paying the 
money under section 170 (3), Bengal Tenancy 
Act, as his in possession by purchase, 
and that the landlord withdrew the money 
.upon that footing. We think that the 
statement in this chalan is altogether insuff- 
cient for that purpose, and we may note 
that the applications upon which this 
deposit was based had been kept back from 
the cognizance of the Courts. The order 
sheet, which has not been printed in the 
appeal before us but which we have looked 
at from the record, appears to show that 
defendants Nos. 1 and 2, as mortgagee and 
transferee of the land respectively, both 
applied to make the deposit on behalf of 
the judgment-debtor, and the question 
before the Munsif was not the question 
under section 170 (3) because if it had 
been, he would have been bound to accept 
the deposit offered by the encumbrancer if 
the defendaut No, 2 was the real tenant, 
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but the question, which of these persons 
should be allowed to act on behalf of the 
judgment-debtor, and he decided that the 
purchaser was the proper person to act on 
behalf of the jadgment-debtor and accept 
the deposit not under section 170 as the 
Munsif erroneously supposed, for in the 
circumstances of the case there can be no 
such deposit under section 170, but as 
deposit made on behalf of the judgment- 
debtor; and it must be taken thatthe land- 
lord took away the money on that footing 
and did not in any way recognise that the 
words used by Dino Paik describing himself 
as the person in possession by purchase indi- 
cated that there had been a valid transfer of 
the holding. 

Many cases have been laid before us and we 
are of opinion that the question, so far as itis 
a question of law,is concluded by authority, 
In the case of Jotindra Mohan Tagore vy. 
Durga Dabe (1) it was held that when a 
tenure isadvertised for sale for arrears of its 
own rent, the purshaser of the tenure 
from the tenant has no right to make the 
deposit under sub-section 3 of section 170 of 
the Bengal Tenaney Act, as he is not a 
person having interest in the tenure void- 
able upon the sale, and in the case of 
Dightjoy Roy v. Ata Rahaman (2) it was 
held that the acceptance of rent from the 
transferee of a non-transferable occupancy- 
holding not as a transferee but as the agent 
or representative of the original tenant 
does not amount to the recognition of 
the validity of the transfer. Against this 
we are asked to consider the case decided 
by the Judicial Committee of the Privy 
Council in Nabe Kumari Debi vy. Behari Lal 
Sen (3) and the case of Tarak Das Pal Chow- 
dhry v. Harish Chandra Banerjee (4), which 
was a case decided by the same learned Judge 
who decided the case of Digbijoy Roy v. 
Ata Rahaman (2), to which we have just 
referred, and a very recent case of Ahmadullah 
Chowdhury v. Harkaru Saha (5), where the 


LA 

(1) 100. W. N. 438. 

(2) 15 Ind. Cas. 156; 17 C. W. N. 156, ' 

(3) 84 0. 902; 11 C. W. N. 865; 9 Bom. L. R. 846; 
J7 M. L. J. 897; 4 A. L. J. 570; 34 I. A, 160; 6G. L. J. 
122; 2 M. L. T. 433 (P. C). 

e (4) 16 Ind. Cas. 977; 17 C. W. N. 163; 16 0. L. J. 
548 


(5) 27 Ind. Cas. 176; 20 C. W, N. 39%; 22 C. L.I. 
106. ; 


d 
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Full Bench ruling in the case of Dayamoyi v. 
Ananda Mohan Roy Chowdhurt (6) has been ap- 
plied toa case of thisnature. The Privy Coun- 
cil case was with regard to statements made in 
rent receipts which showed that the land- 
lord recognised the transferee as the tenant, 


although such receipts when particularly ex- 


amined did not expressly describe the trans- 
feree as tenant of the holding. But in that 
case the rentreceipts described the rent paidas 
rent of the holding and the person paying as 
occupier of the holding and as paying it on 
his own account, and that is a very great 
distinction between that case and this. 
Conceding that in this deposit the defendant 
No. 2 described himself as paying rent of the 
holding and being himself the occupier of the 
holding he went on to say that he was not 
paying rent on his own behalf but on account 
of the judgment-debtor; sothat the observa- 
tions of the Privy Council do not in any way 
apply. 

Then as regards the case of Tarak Das Pal 
Chowdhury v. Harish Chandra Banerjee (4) it 
appears that it was cited by the learned 
Judges in Ahmadallah v. Har Karu Saha (5) 
by a mistake in the head-note of the case, 
which lays down a proposition almost the 
reverse of what the learned Judges decided. 
Bat a reference to the judgment shows us that 
the question which was decided was, whether 
such interest or interest of the applicant 
if the holding is transferable by custom is 
voidable on the sale and that is another 
question altogether. That judgment, there- 
fore, was no authority for what was held in 
the case of Ahmadullah v. Har Karu Saha (5) 
and the application of the Full Bench case 
of Dayamoyt v. Ananda Mohan Roy Chowdhuri 
(6) to this question, even if that case 
did decide anything connected with the ques- 
tion, which is very doubtful, would not serve 

-to make the law any different in 1910 from 
what was laid down by this Court previous 
to the passing of the Full Bench decision. 
If the Full Bench has made any alteration in 
the law, or laid down any rule different to 
that contained in the previous cases, it does 
not seem to ns that atthe time the deposit 
was made the law could have been held to be 
| what is somewhat doubtfully stated in ‘this 

ease of A padula v. Har Karu Saha(5). Our 


(6) 27 Tnd. Cas. 61; 
52; 42 C. 172. 
46 


“180. W. N. 971; £0 ca L, 7 


own opinion is that the Fall Bench in the case 
of Dayamoyt v. Ananda Mohan Roy Chow lhuri 
‘6) does not in any way touch the quastion 
bafore us. Bat it is not necessiry to go 
further in detail into the question of law, 
since itis perfectly clear that Dino Paik did 
not make the deposit under section 170 (8) 
and did not make it on his own account and, 
therefore, the withdrawal of the deposit by 
the landlord could not operate as recogni- 
tion of the tenancy. 

The result is that the appeal must be dis- 
missed with costs. 

Appeal dismissed. 


PATNA HIGH COURT. 
APPEAL FRO 5 APPEI,LATER Decare No. 737 or 
1914. 
March 30, 1916. 

Present:—Sir Edward Chamier, Krt., Chief 
Justice, and Mr, Justice Jwala Prasad. 
RAMSUMRAN PROSAD SAHU— 

- DerenpANT—-APPELLANT 
versus 
Musammat SARBRAIN CHOUDHRAIN— 
Praintire — RESPINDENT, 

Bmgal Estates Partition Act (V of 1897 B. C.) 
—-Partition—Assignment of vevenue—-Bengal Land 
Revenue Sales Act (KI of 1839) ~Assignment of revenn» 
at proceeding to have sepirate account opened, effect 
of —Suit for contribution, in respect of revenn —Juri». 
diction of Civil Court. 

A suit for contribution in respect “of revenue 
paid by the plaintiff which tha defendant was 
bound tu Pas is cognizable hy the Civil Court, [p. 
722, col. 2 < 

Where there isa conflict between the amount uf 
revenue assigned at the batwara proceedings under 
the Estates Partition Act (V of 1897) and that 
assigned at a proceeding to have a separate 
account opened under the Revenue Sale Law (Act 
XI of 1859), the Court is . bound to accept the 
former as conclusive between parties in a suit for 
contribution.’ [p. 722, col. 2.] 

Second appeal from the decision of the 
District Judge of Darbhanga, dated the llth 
December: 1913. 

Mr. Harihar Prasad Sinha, for the Appel- 


lant. 

Mr. Liem Narayan Sinha, for the Raspond- 
ent. ` 

JUDGMENT. 

JWALA Prasav, J.—This is an appeal from 
the judgment of the District Judge of Dar- 
bhanga, dated the Ilth December 1913, 
affirming the decision of the Subordinate 


Judge of Darbhanga, dated 29th -February 


*. 
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1912. The appeal arises out of a suit for 
contribution in respect of revenue paid by 
the plaintiffs for the entire residuary estate 
‘bearing Tauzi No. 6507. They allege that 
they were compelled to pay it in order to 
have-the sale of the estate on account of 
Government revenue due from it set aside. 
It appears that in a partition proceeding 
‘under the Estates Partition Act, V (B. CO.) 
of 1897, ihe revenue assessed over this 
village Barsuan in suit was Rs. 486-9-8. 
It is admitted that the plaintiffs had to pay 
a moiety of the revenue assessed on this 
village, that is, Rs. 243-4-9. The partition 
proceedings fecminated in the year 1905. 
Subsequent to the partition the defendant 
No. 1 applied to tbe Collector under the 
Revenue Sale Law, XI of 1859, to havea 
-separate account opened and in that proceed- 
ing he got a reverue of Rs, 110 odd, in which 
his share was Rs. 55 odd, assigned to the 
palit. The contention cf the defendant 
mainly is that he is not bound to pay more 
than what was fixed as revenue for his share 


in the proceedings for the opening of the 


separate account. Both the Courts have 
held that the defendant was liable to pay 


' bis share of the revenue assessed upon the 
It seems 


estate in the batwara proceedings. 
to me clear that in the proceedings taken for 
the opening of the separate account the 
defendant managed .somehow or other to 
have assigned for his share a much smaller 
amount of revenue than that assessed in the 
partition proceedings under sections 10 and 
95 of the Act. The: opening of the separate 
account under the Revenue Sale Law is not 
“a proceeding in which the revenue is appor- 
-tioned according tothe liabilities of the 
co-sharers inthe estate orin proportion to 
the assets. In ‘proceedings held on an applica- 
tion for the opening of the separate account 
“no regular enquiry is held, the Collector’s 
order rests upon the statement of the revenue 
made by the applicant and onthe report 
-submitted by the office as regards the pro- 
portionate share of the revenue to be assigned 
to the applicant’s share, whereas the Estates 
Partition Act provides not cnly for the 
allotment of lands proportionate to the 
interests of the proprietors, but also fer the 
. assessment of revenne cu each separate estate 
proportionate to the whole amount of land 
yevyenme for which the parent estate was 


liable before the partition. 


The amour of 
revenue as thus assessed in the presence of 
all the proprietors is not only binding inter se 
but forms the basis of an agreement between 
the proprietors and the Collector, and under’ 
section 95 of the Partition Act each separate 
estate formed at the partition is separately ` 
made liable for the amount of land revenue 
assessed under the Act after the completion | 
of the batwara. The plaintiff in this case 
is entitled to insist upon thedefendant being 
liable for the proportion of revenue assessed. 
in the batwara proceedings. It has already 
been shown that according tothe revenue 
assessed in the beatwara proceedings the. 
defendant was liable tothe plaintiff for the 
amount of revenue that he did not pay but 
ought to- have paid ‘and which the plaintiff 
was compelled to pay in order to save 
his estate. The plaintif relies upon 
the assessment’ of revenue in the batwara 
proceedings and the defendant relies, on 
the other hand, upon the amount of 
revenue assigned to the patti at the pro- | 
ceeding for the opening of the separate 
account, which 1s not an assessment of revenue 
in the legal sense of it. When there is a 
conflict between the figures arrived at or 
stated in these two different revenue proceed- 
ings, the Civil Court is bound to accept the 
apportionment of the revenue at the baéwara 
preceedings as conclusive and binding upon 
the defendant. The contentions of the 
defendant-appellant that the frame of the suit 
was badand that the Civil Court has ne 
jurisdiction to entertain the suit, do not 
appear to be sound. The suit for contribu- 
tion for revenue paid by the plaintiff which 
the defendant was bound to pay has been 
rightly brought in the Civil Court, which was 
the only forum to determine the question. ‘I, 
therefore, hold that the judgment of the - 
lower Appellate Court is correctand I affirm 
the same and dismiss the appeal with costs. 
CHAMIER, C. J.—I agree. The case appears 
to me to be a very simple one. The plaintiffs 
in the suit were compelled to pay revenne 
which was payable by the defendant. There 
is fo question that a suit for contribution is 
maintainable by the plaintiffs. 
By TAR Covnt.—The order of the Court 18 
that the appeal is dismissed with costs. 
o l l Appeal dismissed, 
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. ALLAHABAD HIGH COURT. 
Seconp CUivIL APPBAL No. 852 or 1915. 
January 19, 1916. 
Present:—Mr. Justice Tudball. 

H. W. PARMER—J cpemuent- DEBTOR 
APPELLANT 
VETSUS 
CAWASJBE— DECREE-HOLDER — 
RESPONDENT, 
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Frecution —AHachment—Prorvident Fund money in 


course of transmission. through Post Office, attachment 
of, effect of ~Post- Office, if agent of judgment-debtor— 
Insolvencg application -pending——Court, power of, to 
retain money —Provincial In solvency Act (JII of 1907), 
s. 24, 

The judgment-debtor was a Railway servant, to 
whom a certain sum of money was due from the 
Provident Fund of the Railway payable at Bareilly. At 
his own request it was sent to him by money order to 
Simla. While in the course of transmission, the decree- 
holder attached it in execution of his decree. The 
judgment-debtor had put in a petition of insolvency 
but had not yet been adjudicated an insolvent: 

Held, (1) that while the money was in the custody 
‘of the Post Office, if was the agent of the judgment- 
debtor and not of the Railway Company and that the 
attachment was good; [p. 723, col. 2 | 

(2) that as the judgment- debtor had not been 
declared an insolvent, the Court had no power to 
retain the money in its own hands but should ig 
of it according to law. ip. 728, col. 2.] 


Execution second appeal from a decree m 
the District Judge, Bareilly. 

Mr, R. K. Sorabit, for the Appellant. 

Mr. P. N. Banerji, for the Respondent. 

JUDGMENT,—Second Appeals Nos. £52 


‘and 1090 are two appeals arising out of the 


3ame execution proceedings. Second Appeals 
Nos. $53 and 109 arise ont of similar execu- 
tion proceedings. The points which arise in 
these two sets of appeals are the same. Two 
deeree-holders in execution of their decrees 
against the same person 
attachment of certain moneys. In each case 
the judgmeut-debtor raised the same objection 
and in each case the WUourt passed the 
same order. Both parties in each case have 


appealed. The facts are briefly as follows:— 


The judgment-debtor was a Railway servant 
to .whom a certain sum of money was due 
from the Provident Fund of the Railway. His 
services had apparently come to an end and 
the money was payableto him at Bareilly. 
He removed himself for his own purposeg to 
Simla and at his request the Railway authori- 
ties paid the money into the Post Office so 
that it might te sent to him by money order 
to Simla. Ont of the sum due to him was 
deducted the commission payable to the Post 
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agent of the judgment-debtor. 


applied for the 


723 


Office. The decree-holders in execntion of 

their decrees attached this money while it 
was in the hands of the Post Office and the 
money is vow in the hands of the Court. It 
was not paid to the judgment-debtor at 
Simla. The Court below has held that the 
attachment isa good one; but directed that 


--the money should be retained in Court and not 


paid to the decree-holders pending the decision 
of an application which the judgment-debtor 
had made at Simla to be declared uninsolvent. 
In so far as the lower Court has held that the 
attachment isa good one, the judgment-debtor 
has appealed; in so far as the lower Court 
has directed that the money should be re- 
tained in Court and not paid to the decree- 
holders pending the disposal of the applica- 
tion by the judgment-debtor to be declared 
an insolvent, the decree-holder in each 
case has, appealed. It is conceded that 
so long as the money wasin the hands of 
the Railway it could not be attached in exe- 
cution of the decree. The sole question, 
therefore, for decision is whether the Post 
Office while it held the money was the 
agent of the Railway Company or the 
Tt is ad- 
mitted that legally the judgment-debtor 
could not demand payment of the sum by 
the Railway to him at any place other 
than Bareilly. Furthermore it isa fact that 


‘the money was sent by the Railway authori- 


ties through the Post Office at the request of 
the jadgment-debtor himself. I+seems to me 
that there can be no doubt in these cireum- 
stances that the Post Office was acting as 
agent of the judgment-debtor and not of the 
Railway Company and that the lower Court’s 
decision that the attachment was a gcod 
attachment, is a correct decision.* In regard 
to the order of the Court below directing the 
money to be retained in Court it is equally 
clear that that order is bad. The judgment- 
debtor had not, and J am informed has not yet, 
been adjudged an insolvent. His application 

* Under the postal rules in force in India, the 
sender of a postal article can recall it before delivery 
withont reference to the consent of the addressee 
(clause 18 of the Post Office Guide). Similarly “the 
remitter of a money order, which has not been paid, 
may stop payment and require that the monoy be re- 
paid to himself” (clause 276 of the Post Office Guide). 
In the face of these rules it is difficuls to say how 
the Postal Department can be regarded the agent of 


the sender of a postal article or the remitter of a 
money order — Ed, 
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appears to be still pending. No Receiver 
has yet been appointed. It is clear, there- 
fe re, that the Court has no power toretain 
the money in its hands but should dispose 
of it at once arcording to law. Section 
~ 84 of the Provincial Insolvency Act lays 
it down that where execution of a decree 
bas issued against the property of a debtor 
no person shall be entitled to the benefit 
of the execution against the Receiver except 
in respect of assets realized in the course 
ofthe execution by sale or otherwise before 
the date of the order of adjudication. In 
the present case no order of adjudication 
has yet been passed, so that it is clear 
that the order of the Court below directing 
that the money shculd be retained in Court 
is wioug. The result, therefore, is that 
the Appeals Nos. 1089 and 1090 will stand 
d sm‘ssed with costs and in Appeal 090 
those ensts will include fees in this Court 
on the higher scale. Appeal No. 852 is 
allowed and the order of the Court below, 
in so far as it directs that the money 
should be retained in ourt and not paid 
to the decree-holder until the decision of 
the judgment-debtor’s application for in- 
solvency, is set aside. The appellant will 
have his costs in -all Courts. Similarly 
Appeal No. 853 is allowed and the order 
cf the Court below directing retention of 
the money in Court until the disposal of 
the insolvency petition is set aside with 
costs in all Courts. 
Appeals allowed. 
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BOMBAY HIGH COURT. 
OxiGirsabh Givie Suite NO, 1437 or 1915. 
January 3:, Islo. 
Present:- Mr. Justice Macleod. 
. WILFRED R. PADGETT —Platntipe 
VETSUS 
JAMSHETJI HOKMUSJI CHOTHIA — 


DEFENDAST, ; 

Contract—State of war— Debt— Principal and interes 
—Suspension of interest - Necessary -conditions-—- Emer- 
gency Legislation Continuance Act (I of 19:5), effect of. 


. The'existence of a state of war between .the res- 


pective countries of the debtor aud creditor sus: 
pends the accrual of interest when it would 
ordinarily be recoverable as damages and not as 
a substantive part ofthe debt. [p 725, col. 2.] 

The accrual of interest is suspended, even when 


“the alien enemy creditor remains in the country of 


the debtor, until the debtor has actnal notice that 
the principal debt can safely be paid without the 
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possibility of its enuring for the benefit of the 
enemy during the cuntinuance of hostilities. [p.°726, 
col. 2; p. 727, col. 1), 


Under Act I of t4 6 the provisions of the various j 


Ordinances made by the Governor-General under 
section 23 of the [ndian Conneils Act of 1861 
have effect ‘as if they hid b2en enacted by the 
Governor-General in Council and remain in force 
during the continuance of the present war and 
six months thereafter [p. 727, col. 1.] 


Mr. Campbell, for the Plaintiff. | 
Mr. Inv rarity, for the Defendant. 
JUDGMENT. —(January 25th, 1916.) — 


Between the 2nd April 1913 and the’ - 


lith August 1913 the defendant signed 
five promissory notes for various amounts 
payable on demand. with interest at 6 
per cent. in favour of Messrs. Bume 
and Reif. Deducting various payments made 
from time to time there remained due for 


‘principal and inte: est, when the suit-was filed, ° 


Rs. 15,017-8-L1. 

When war broke out between Great 
Britain and Austria the firm of Bume and 
Reif became a hostile firm. 

On the 9th February 1915, a license was 
granted to the firm of Bume and Reif on 
the application of W. R. Padgett, Assist- 
ant Manager of the firm, underthe Hostile 
Foreigners Trading Order to carry on busi- 
ness under certain conditions. The license 
was to remain in force until the lath Augus 
1915. 

On the 15th August 1915, a fresh license 
was granted tn the firm for the purpose of 
winding up their business which expired on 
the 14th November, and, on the 17th January 
1916, it was notified in the Gazette that an 
extension after that date had been refused. 
But, on the 24th November 19'5, a license 
was isped to Mr. Pndvett, with the previous 
authority of the Controller but not other- 
wise, to bring, institute, defend, compromise 
or refer to arbitration any action, suit or 
óther legal proceeding relating to the pro- 
perty, credits or effects of the said firm. .. 

The license was to continue in force until the 
3ist January 1916. | ; 

Mr. Padgett accordingly- filed this suit on 
the l/th December 19 5 as Liquidator of 
Bume and Reif with the consent of the 


‘Controller. 


The claim is admitted, but it has been 
contended that the plaintiff cannot maintain 
the suit and that the license giving him 
lenve to take legal proceedings against the 
debtors of the firm is ultra vires, 


- 
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In my opinion the license,as granted to 
_the plaintiff, was within the powers of the 
Governor-General acting under the provisions 
of the Hostile Foreigners Trading Order. 

Then it was contended that the defendant 
was not liable to pay interest, which was 
recoverable as damages, from the date of 
the outbreak of war until a license to trade 
had been issued. — 

This raises a novel point. The Common 
Law of England must be applied, but there 


is no direct authority which lays down what is ` 


the Common Law. 

In Du Belloiz v. Lord Waterpark (1) the 
plaintiff sued on a promissory note signed 
in Paris on the 27th December 1787 pay- 
able six months after date. The deferdant 
pleaded limitation but there was no evidence 
that the plaintiff had been in England since 
the making of the note. The Jury asked 
whether. they were bound to give the plain- 
tiff interest as well as principal, and the 
learned Judge charged them that interest 


being the damage for the detention of the. 


debt the question was peculiarly for their 
consideration. The Jury gave a verdict for 

the principal only. 
~ A Rule was moved for to show cause why 
the verdict should not be increased but the 
Court held that the question of interest had 
been . rightly left to the Jury. Abbott, C. 
da, concluded : 
“But there is another jakên to the 
< plaintiff's recovering interest on the debt, 
for during the greatest part of that time 
he -was an alien, enemy, and could not have 
recovered even the principal in this country, 
and at all events during that portion of the 
time the interest could not have run, and 
it would even have been illegal to pay the 
bill whilst the plaintiff was an alien enemy.” 

If this view is correct, it seems that the 
question of allowing interest during the period 
of hostilities ought not to have been left to 
the Jury. i 

- I have been referred to several meran 
cases on the point and though these are not 
to be considered as authoritative, I may refer 


- to the principle which can be extracted - 


from them to ascertain whether it is so 
consonant with the dictates of common sense 
that I may safely assume that it agrees with 


the Common Law of Eng!and. . 
(1) (1822) 1D. & RB. 16; 24 R. R. 628, 
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.& naturalised British subject. 
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The result of these American cases may 
be stated as follows. The existence of a state 


-of war between the respective countries of the 


debtor and ereditor suspends the accrual of 
interest when it would ordinarily be re- 
coverable as damages and not as a substantive 
part of the debt. So limited, the reason of 
the rule is obvious, that a party should 
not be called upon to pay damages for 
retaining money which it was his duty to 
withhold and not to pay it over. It is 
essential to the application of the rule sus- 
pending interest when the respective countries 
of the debtor and creditor are engaged in 
war that the circumstances be actually such 
that the payment of the debt was made 
impracticable, if not impossible. Thus interest 


‘is not suspended in cases where the crediter, 


although a subject of the enemy, remains 
in the country of the debtor or has a 
known agent there authorized to receive the 
debt. 


The first- proposition T 
should like t+ hear further arguments on 
the question whether or not interest was 
suspended, as this firm remained in Bombay, 
until the firm was granted a license to trade 
or uutil the plaintiff was granted the license 
under which the suit was filed. 


FINAL JUDGMENT.—I have now taken 
further evidence regarding the status of 


accept, but I 


the firm cf Bume and Reif and have heard 


further argument on the question of sus- 
pension of payment of interest. 

It appears that the partners in the firm 
of Bume and Reif were Mr. Bumeand Mr. 
Reif, both Austridns, but Mr. Reif was 
The head 
office was at Bradfordin Yorkshire. There 
were branches at Hamburg, Bombay and 
other places. But the expenses of the 
Bombay branch were debited to the account 
of the Hamburg branch and it seems as 
if the Bombay branch was really an offshoot 
of the Hamburg branch. The outbreak of 
war between -Great Britain and Austria 
dissolved the partnership, and on the 24th 
October 1914 Mr. Reif was granted a license 
by the Secretary of State under the Proclama- 
tion of the 9th September 1914 l 

Meanwhile Mr. Liebel, an Austrian who 
was in charge of the branch at Bombay, 


“was interned. There can be little doubt that 
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at the outbreak of war the firm was a hostile 
firm within the definition contained in clause 
2 of the Hostile Foreigners Trading Order. 

According to the original Common Law 
doctrine an alien enemy had no rights atall 
and commercial intercourse with alienenemies 
was ilegal. 

On to this plain and obvious doctrine there 
were grafted by custom various exceptions. 
For instance, an alien enemy was uot to be 
considered as an alien enemy unless he was 
residing in enemy territory, 

The Proclamation of the th August 1914 
with regard to trading with the enemy, 
published in india on the 7th August 1914, 
only forbade commercial intercourse with 
persons resident, carrying on business in, or 
being in the German Empire and it was 
expressly stated that the Proclamation did 
not apply to trading or commercial inter- 
course carried on by such persons solely from 
the branches of business which they might 
have in some other country including the 
British Dominions. 


An explanatory announcement as to this 
Proclamation was issued by the Treasury on 
the 22nd August. It stated that as a rule 
there was no objection to British firms 
trading with German or Austrian firms 
established in neutral or British territory, 
what was prohibited was trading with any 
firm established in hostile territory. If a 
frm with headquarters in hostile territory 
had a branch in neutral or British territory, 
trade with the branch was permissible as 
long as it was bona fide and no transaction 
with the head office was involved. There 
was no objection to making payments to 
firms established in hostile territory on con- 
tracts entered into before the war broke 
out, when nothing remained to be done 
save to pay for goods already delivered or 
for services already rendered. The explana- 
ation was issued in order to promote con- 
fidence and certainty in British commercial 
transactions. 

The Proclamation was revoked by the 
Proclamation of the 9th September 1914, 
which was not published in India until 
the $lst October. The expression enemy’ 
was defined as meaning any person or bcdy 
of persons of whatever nationality resident 
cr carrying on business in the enemy country, 
ut it did not imclude persons of enemy 
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nationality neither resident nor carrying on 
business in the enemy country. 

Under clause 5 the payment of any sum 
of money to or forthe benefit of an enemy 
was prohibited. 

By clause 6 it was provided that when an 
enemy had a branch locally situated in British, 
allied or neutral territory, at any Heun 
territory situated in Europe transactions by 
or with such branch should not be treated 
as transactions by or with an enemy. 

It was held in W. Wolf & Sous v. Carr, 
Parker and Qo., Limited (2) that this clause 
referred only to new transactions. 


Now it may be that if the defendant 
had paid in the money due on the promissory 
notes to the firm in Bombay he would not 
have been doing anything which involved 
a penalty, but L think he was entitled to 
say: “l am not going to do anything which 
may enure for the benefit of the enemy 
and | am not going to pay what I owe, 
until I am satisfied that the money which 
1 pay will be retained in safe custody until 
the cessation of hostilities.” That was his 
duty as a good citizen, whatever might be 
permissible under Proclamations of Govern- 
ment. It ought not to have needed the 
experience gained in the present war to 
make it obvious that trading with an enemy 
wherever he may be resident or carrying on 
business must almcst certainly benefit the 
enemy country, and although individuals 
may suffer the common good must be para- 
mount. 


It would certainly be strange if I were 
io mulet a man in damages because he 
failed to assist the enemy, while it would 
ke contrary io reason that he should con- 
tinue to profit by the money cr goods 
which he received in times of peace when 
Government had provided the means whereby 
the debt cculd ke paid without assisting 
the enemy. 


Therefore, I think that the right prin- 
ciple to lay down is that the acernal of 
faterest is suspended, even when the alien 
enemy creditor remains in the country of 
the debtor, until the debtor kas actual 
rotice ihat ibe principal debt can safely ke 


raid without the possibility of its enuring for 


(2) (1915) 31 L b. R. 497. 
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the benefit of the enemy during the con- 
tinuance ‘of hostilities. : 

As Mr. Inverarity contended that various 
Ordinances made by the Governor-General 
under section 23 of the Indian Councils 


Act of .1861 were limited to expire within. 


the period of six months from their promul- 
gation, it seems necessary to point out that 
under Act I of 1915, the provisions ‘of the 
said Ordinances -have effect as if they 
had been enacted by the Governor-General 
in Council and remain in force during the 
continuance of the present war and bix 
months thereafter. 

It was also contended that the license 
granted to the plaintiff expired on the 31st 
January 1916 and that, therefore, he 
was not entitled to`- obtain a decree. 
That may be so; but I understand that 
a renewal has been applied for and the 
decree can be drawn up when the new 
license is filed. | h 

In my opinion, therefore, interest was 
suspended from the 14th August 1914 until 
the defendant was notified that the license of 
the 9th February 1915 had been granted ; 
for under the -terms of that license all 
moneys belonging to the firm and all moneys 
to be received thereafter were to be paid into 
the account of the Controller at the Bank of 
Bombay. 

‘It does not appear that any notice was 
. given until this suit was filed and, therefore, 
interest will not begin to run again until the 
17th December 1915. 


The defendant must pay the plaintiff’s 
costs except such as were incurred on the 


question whether interest was suspended and’ 


if so, for how long. 
and each party will 
that issuc. 


That was a novel point 
bear his owu costs of 


Suil partly decreed. 
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ALLAHABAD HIGH eee 
| Execution First Civin Appean No, 2 
or 1913. 

January 19, 1916. 
Present:—Mr, Justice Tudball. 
SHAFIAN—Decree-goLpEr— 

APPELLANT 
VEVSUS 


HAMID-UL-LAH KHAN—Jupument- 


-  DEBTOR+—RESPONDENT. 

Civil Procedure Code (Act V of 1908), < 
el. (c), scope of —House used for keeping agricultural 
implements, exenirion of, from attachment. 

Clause (e) of the proviso to section 60 of the Civil 
Procedure Code merely exempts the house and any 
building belonging to an agriculburist and occupied by 
him as an agricalturist, even if he happens to have 
purchased the site. [p. 728, col, 2. 

Where, therefore, it appeared in 
ceedings that the judgmené-debtor, 
agriculturist and whose chief 


60, provise, 


execution pro- 
who was an 
ocenpation and ` 


-chief means of livelihood were agriculture, owned two 


houses built on land belonging to himself and that 
he lived in one of these and kepthis cattle, plough, 
etc , in the other: 

Held, that the house sought to be attached belonged 
to an agricalturist and was occupied by him as such, 
and was, therefore, exempt from aitachment and sale, 
fp. 728, col. 2.] 

Execution first appeal against the decision 
of the Subordinate Judge of Shahjahanpur. 

FACTS are brietiy as follows: — 

The plaintiff attached one of two houses 
belonging to the judgment-debtor, who 
objected to its sale on the ground that 
the house attached was used for agricul- 
The evidence produced by 
the judgment-debtor showed that he owned 
two houses situate in the city of Shahjahan- 
pore. He owned also the sites thereof. He 
lived in one house and kept his implements 
of husbandry in the other one. Although 
he owned some zamindari, his chief means 
of livelihood was agriculture. On these 
facts the Subordinate Judge held that his 
house was not liable to attachment or sale. 


The decree-holder appealed to the High 
Court. 

Mr. Lakshmi Narayan, for the Appel- 
lant, submitted that in view of the fact 
that the judgment-debtor owned the sites of 
the houses, that he was a zamtndar and that 
the houses were situate in the town of Shah- 
jahanpore, it was clear that the respondent 
could not be styled an “agriculturist” within 
the meaning of section 60 (e), Civil Pro- 
cedure Cade. This section ig meant to pro- 


’ village. 


-~ to him. He lives 


“his carts. 


i 
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tect the interests of tenants residing.in a 
If ‘the materials of houses occupied 
by tenants are sold, they would be put to 
great hardship and would have to leave the 
village. On the other hand this cannot he 
said to happen to a person who isa zamindar. 
In fact a person cannot be said to be his 
own tenant, 

JUDGMENT.—The appellant in the pre- 
sent case is the decree-holder. The 
respondent who has not appeared is the 
judgment-debtor. In execution of her 
decree the appellant attached a house 
belonging to the judgment-debtor: The 
latter pleaded that under section 60 of the 
Code of Civil Procedure, he was an agricul- 
turist and the house was occupied by him as 


. such and, therefore, it was not liable to 


attachment or sale. He produced evidence. 
He went into the witness-box himself and 
called two witnesses. This evidence discloses 
the following facts. The judgment-debtor 
owns two houses situate in. Mohalla Jalalnagar 
in the town of Shahjahanpore. Apparently 
the land on which these houses stand belongs 
in one house and in the 
next house he keeps his cattle, plough and 
He is a tenant of 50 bighas 
(pacca) land from one Jumman Khan. He 
also owns alittle zamtndart which he puts 
at 20 bighas in all. The evidence- shows 
that the judgment-debtor is an agriculturist 


and that agriculture is his chief occupation - 


and the chief means of livelihood and that 
his zamindavt is infinitesimal in amount. 
The Court below has beld on these facts that 
the judgment-debtor is an agriculturist, that 
the house attached belongs to him and is 
occupied by him as such and in view of 
the terms of section 60 of the Code of Civil 
Procedure has directed release from attach- 
ment and sale. The decree-holder called 
no rebutting evidence whatsoever. On 
bebalf of the appellant, it is urged that the 
judement-debtor is not a tenant of the land 
on which the houses stand, that heis the 
owner of that land and that he is not an 
ordinary tenant who bas built a house on the 
land belonging to the zamindar, Therefore 
the houses are occupied by hih not as an 
agriculturist but as owner-and zamindar 
and, therefore, are liable to attachment. In 
my opinion there is no force in this objec- 


tion, for the simple reason that the judgment- 
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debtor is an agriculturist and that the honse 
attached is occupied by him. One of his 
houses is a residential house and the other 
is used for keeping cattleand implements 
of husbandry. Clause (c) of the proviso to 
section 60 merely exempts the house and 
any building belonging to an agriculturist and 
occupied by him as an agriculturist,even if 
he happens to have purchased the site. The 
present case clearly comes well within the 
proviso to section 60 and the objections were 
properly allowed by the Court below. The 
appeal is, therefore, dismissed, but I make. 
no order as to costs as the respondent does 
not appear. 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
Civit Rore No. 1089 or 1915. 
March 22, 1916. 
‘Present:—Mr J ustice D. Chatterjee and 
Mr. Justice Beachcroft. 
Bo MALO AND OTHERS PRINCIPAL DEFEND- 
ANTS— PETITIONERS 
VETSUS 
NAGAR BASHI MALO AND OTHERS— 
PLAINTIFFS— OPPOSITE PARTY. 

Provincial Small Cause Courts Act (IX of 1887), Sch. 
IE, Art. 86 (i), as amended by Act VI of 1914—Suit 
for damages for wrongful act against property, whether 
cognizable by Small Cause Court ~ Jurisdiction. 

The plaintiff sued the defendant in a Small Cause 
Court for damages on the allegation that his net had 
beon forcibly torn and the fish collected by him in 
an enclosure allowed to escape: 

Heid, that the Small Cause Court had no jurisdiction 
to try this suit, as it was barred by the provisions of 
item (2), Article 35, of Schedule IL to the Provincial 
Small Cause Courts Actas amended by Act VI of 1914, 
inasmuch as the allegations made out an offence 
against property under Chapter XVII of tho Penal 
Code, [p. 729, cols. 1 & 2.] 

Rule issned against the order of the 
Sub-Judge of Faridpur, exercisiig the powers 
of a Court of Small Causes in Suit No. 189 
of 1915. < 

FACTS 
judgment. 

Babu /rokesh Chandra Mozumaar, for the 
Petitioner.— The allegations upon which the 
plaintiff brought the present suit made out 
an offence under section -26, Indian Penal 
Cede. By Act VI of 1914 which has 
amgnded the Provincial Smali Cause Courts 
Act, a sutt like the one brought by the 


of the case appear from the 
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plaintiff is excluded from the jurisdiction of 
the Small Cause Court, This” amending 


.Act was passed only a few months before 
the present suit was filed’ and before the. 
‘case was heard by the Small Cause Court. 


The change inthe law was not known to 
the deféndants, nor it seems to their Pleader, 
and hence no objection was taken in the 
Court below to the trial of the suit by the 
Small- Cause Court. But an omission to 
object to the jurisdiction of a Court cannot 
confer jurisdiction upon the Court where it 
has none. The decree of the Small Cause 
Court is ultra vires and cannot stand, 


‘Babu Birendra Kumar De (with Babu 
Hem Ohandra Mozumdar), for the Opposite 
Party.—(1) The facts alleged in the plaint 
do not constitute the offence of mischief as 
defined in the Indian Penal Code. There was 


“no destruction of property or any such change 


in any property or in the situation thereof 
as would bring the case within, the purview 
cf section 425 of the Indian Penal Code. 

(2) The question of jurisdiction was 
never raised in the Court below on the merits, 
also the defendants have no case on the 
merits - inasmuch as the defence has been 
found to’ be false by the Court below. 

Under. these circumstances the defendants 


‘are not entitled to invoke the extraordinary 


revisional jurisdiction of the High Court 
for setting aside a decision of the Small 


‘Cause Court, which -has done substantial 


justice. The defendants have no right of 
appeal-and they cannot, as a matter of right, 


: ask this Court to set aside the judgment of 
the Court below. 


JUDGMENT.—The allegation in the 
plaint was that the plaintiff’s net had been 
forcibly torn and the fish collected by him 
in an enclosure allowed to escape, so that he 
had suffered damage to the extent of Rs, 150, 
namely, Rs. 25 for net and Rs. 125 for fish, 
which he wanted to recover from the defend- 
ants on account of their wrongful act. The 
suit has been decreed for the sum of Rs, 100 
by the Small Cause Covrt Judge. 


The contention before ns is thag the 


‘Small Cause Court had no jurisdiction to 


try this suit as it was barred by the provi- 


sions of item (2), Article, 35 of Schedule IL. 


to the Provincial Small Cause Courts Act, 
as amended by Act VI of 1914. e 
The allegations contained in the plaint 
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seem to make out an offence against property 
under Chapter XVII ofthe Indian Penal 
Code. This was, therefore, a case which 
was excepted from the jurisdiction of the 
Small Cause Court and the said Court had 
no jurisdiction to try if. 

The -judgment and decree of the Small 
Cause Court. are set aside. We make no 
order as to costs as the point was not taken 
in the Court below. 

Decree set aside. 


COURT OF THE BOARD OF REVENUE, 
| UNITED PROVINCES. 
Revenue Petition No, 262 or 1914-15 or 

Lucknow District, 

November 10, 1915. 
Present:—Mr. Holms, S. M., and 
Mr. Campbell, J. M. 

Thakur LAL MUNESHAR BUX 
SING H—Puaintive~~APPELLANT 
VETSUS 
GAYA BUX AND orasrs—Drrenpants— 


RESPONDENTS. 

‘Qudh Rent Act (XXH of 1886), ss. 37, 38, 69 
(2)—Perpetual lease, execution of, after passing of the 
Act—Rent varying with land revenue—Conditions for 
ejyectment-—Lessees, whether tenants under the Act, 

A lessee who holds under a lease for an indefinite 
period executed after the passing of the Oudh Rent 
Act and providing for variance of rental with the 


land revenue and ejectment, is a ‘tenant’ to whom the 


provisions of sections 37 and C9 (2) of the nn Rent 
Act apply. [p. 780, col. 1.} 

Second appeal from the order of the 
Lucknow Division, 
dated 2nd June 1915, reversing the order of 
the Assistant Collector of Lucknow in a 
case of ejectment. 

JUDGMENT. 

CAMPBELL, J. M.— (November Sth, 1915.)— 
This is a difficult case, but I think that 
the Commissioner’s order is’ not correct, 
Respondents have been given certain land 
ona- perpetual lease executed in 1905, 
which makes their rental variable with the 
Iand revenue assessed upon the land and 
laying down certain conditions upon which 
they may be ejected. 

The question is . whether they are 
“tenants” for the purposes of the Oudh Rent 
Act. 


an 


any person, 


"in excess of eight years. 
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“tenant”? is defined to mean 
not being an under-proprie- 
tor, who is liable to pay rent: sec- 


tion 3 (10). 
They are clearly not, and do not claim to 


be, “under- propeistors.” as defined in sec- ~ 


tion 8 (8). 

They are equally clearly not “occupancy 
tenants,” as noted by the Assistant Collec- 
tor and Commissioner, as the conditions 
of their lease are not such as can be imposed 
upon . occupancy tenants. They are not 
“tenants holding under special agreement” 
for their lease was only executed in 1908; 
and section 71 rules them outof this cate- 
gory. What else-can they then be except 
statutory tenants, and subject to section 37 ? 

~Theré is nothing in their lease restricting 
their tenure to a period of less than 7 years. 
There is, it is true, a provision as to possi- 
ble enhancement of rent, which might run 
counter to.section 38 (2); but ifthe landlord 
tried to enforce it the tenants would havea 
good case to contest the matter under sec- 
tion 43 (e). 

The question then is whether appellant 
can sue to eject respondents under sec- 
tion 69 (2). I .think that he can. The 
lease is for an indefinite period, but can 
reasonably be presumed to be for a period 
Respondents hold 
under a registered document, and it is clear 
from the judgment of the Assistant Collector 
that they have committed breaches of the 
conditions of the lease, which justify their 
ejectment under the terms thereof. 

I would, therefore, hold that they are 
“tenants” liable to the jurisdiction of the 
Rent Courts, and liable to ejectment under 
section 69 (2) of the Rent Act. i 

I would, therefore, set aside the Commis- 


sioner’s order and restore the order of the 
giving appellant his. 


Assistant Collector, 


costs in all Courts. . 
Honus, S. M.—I agree with my colleague 


that the respondents are feuants to whom 


section 69 (2), Oudh Rent Act, applies, and- 


concur in the order proposed. To hold 
otherwise would be to put them in a 
better position than tenants holding under 
“4 precisely similar lease executed before the 
passing of the Act [sections 52 (2) and 71), 


` which could never have been intended. T 


think that the provision as to 


-do not 
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enhancement of rent inthe lease is in any 
way wrong’ or opposed to section 38 (2), 


which would not govern the case, as sec- 


tion 69 (1) refers pals to enhancement on the 


expiration of the term 
Order set aside. 


PUNJAB CHIEF COURT. 
CIL Revision Petition No. 1668 or 1912. 
March 2, 1916. 
Present: — Mr. Justice Chevis. 
RAM KISHEN AND OTHERS — Petitioners 
VEFSUS 
Musammat UMRAO BIBI anp OTHERS — 
RESPONDENTS, 

Provincial Insolvency dct (LIT of 1907), s. 46 (1) (4) 
— Petition of insolvency—Subsequent composition with. 
creditors —Petitioner, whether can then be adjudicated 
insolvent — Limitation Act (IN of 1908), s. 5, whether 
applicable to cases under Insolvency Act —Distr ict Court 
for purposes of insolvency proceedings—Punjab Govern- 


«ment Notification No. 889, dated 18th November 1908. 


When a person after applying to the Court to be 
made an insolvent effects a composition with his 


. creditors in full discharge of all his liabilitics, he can 


no longer be regarded as an insolvent. Consequently, 
the insolvency “proceedings should ‘be dropped by the 
Court. [p. 781, col. 2.] 

Section 5 of the Limitation Act, IX of 1908, 
cau be applied to cases under the Provincial Tneol. 
vency Act, III of 1907. [p. 781, col. 1.) 

Dropadi v. Hira Lal, 16 Ind, Cas. 149; 10A,L,9,3 
34 A. 496 (F. B. ), followed, 

Munjgulurt Sivaramayya v. Singumahunti Bujanga 
Rao, 30 Ind. Cas. 703; 13 M.L. 1, 200, dissented from, 

Under the Punjab Government Notification No, 
889, dated 18th November 1903, made under section 
23 (6), Punjab Courts Act, 1884, the Divisional Court 


. is deemed to be the District Court ov Principal Civil 


Court of original jurisdiction for the purposes of any 
proceedings under the Provincial Insoly ency Act, 
IIT of 1907. [p. 731, col. 2.] 

Petition, under section 46, Act III of 
1907 (Provincial Insolvency ‘Act),;. for re- 
vision of the order of the Divisional Judge, 
Multan, dated the l4tb August 1912, 
affirming that of the District Judge, Multan, 
dated, the 10th June 1914, directing that 
the money realised should be divided rate- 
ably among the creditors other than those 
whose debts are secured. 

Mr. O. Bevan Petman, Sardar Teja Singh 
and pala Ram Tal, for the Petitioners. 


' Mr. 


” views, 


~ 
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Mr. Shah Nawaz, Dr. Morammad Iqbal, 
Hargopal, Bawa Sewa Ram Singh, 
Lala Mott Lal and Syed Mohsin Shah, 
for Mr. Abdul Ghani, for the Respond- 
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JUDGMENT.—In reply to the pre- 
liminary objection tbat the appeal to the 
‘Divisional Judge was time-barred, - Mr. 
Petman admits that the appeal was pre- 
sented after the period of thirty days 


‘allowed by section 46 (4) of the Pro- 


vincial -Insolvency Act, but he points out 
that this sub-section spaaks of appeal to 
the District Judge, and he points out that 
Punjab Government Notification No. 889,dated 
ith November 1908, declaring that the 
Divisional Conrt shall be the District Court 
for the purposes of section 46 (1) of the 
Provincial Insolvency Act is so. worded as 
to leave if quite possible for a litigant 
to fall into the mistake of thinking that 
as regards limitation 
Divisional Court section 46 (4) did not 
apply. He urges, too, that his clients took 
the best legal advice obtainable and were 
advised that the period of. limitation was 60 


- days. I can see nothing wrong with the Noti- 


fication myself. I cannot see that it was neces- 
sary to refer to section 46 (4) in the Notifica- 
tion. But I admit that it was quite 
possible for other purposes to hold different 
And, as Mr. Petman justly .urges, 
the point was not taken in the Divisional 
Court and had it been taken that Court 
might have thought fit to extend limitation 
under section 5 of the Limitation Act. 
As to whether section 5 can be applied 
to cases under the Provincial Insolvency 
Act, I fully agree with Dropadi v. Hira 
Tal (1, .thongh I am aware that the 
Madras High Court has expressed a different 


view, see Manjulurt Stvaramayya v. 
Singumahantt Bujanga Rao (2). 

Mr. Petman next urges that the 
Government Notification js itself invalid, 
and that the appeal did not He to 


the Divisional Court at all. The Noti- 


- fication professes to have been made under 


section 23 (b) of the Punjab Courts 


Act, 1884. ‚Mr. Petman, pointing to the 


(1) 16 Ind. Cas, 149; 34 A. 486; 10 A -L 
J.3 . 


Ne 2) 30 Iud. Cas, 708; 18 M. L. 1. 200, 


for appeal to the. 


> 
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words “Principal Civil Court of original 
jurisdiction” urges that this does not 
authorizes the Local Government to change 
the course of appeal. But the words are 
“District Court or Principal Civil Court of 
original jurisdiction.” Now the District 
Court has also appellate -powers and so 
I fail to see any flaw in the Notifica- 


tion. 
In any case my desision on the last 
point cannot much matter, as if the 


Divisional Court had no jurisdiction we 
come back to the order passed by the firat 


Court, and [ could ravise that order if 
necessary. 
Coming now to the facts, I` find that 


they are as-follows:—On Ist April 1899 
Hamid Shah applied to the District Court 
to be made an insolvent. Notice issued 
to the creditors. On 10th November 1599 
a document was put in by which Hamid 
Shah agreed with his creditors that his 
immoveable property was to be regarded 
as sold to them in full discharge of all 


bis liabilities, the creditors agreeing that 


if any unsecured ereditor—here I may 
note that two creditors held mortgages — 
offered a higher price than the mortgage 
debts he should become the owner, the 
surplus after paying off the mortgagees to 
be divided amongst the creditors; if no 
‘unsecured creditor made any such offer the 
mortgagees were to be considered the owners 
of tbe mortgaged land. As to unmortgaged 
land certain Commissioners were to be 
appointed who were (a) to fix price of Jands, 
(bi to fix debts of each creditor, (c) to 
sell the lands to any creditor or to the 
public at the prices fixed, (d) to distribute 
sale-proceeds- amongst creditors, or (e) 
failing sale of the land to divide it among 
creditors proportionately to their debts. At 
first some- creditors did not agree, but 
apparently by 30th April 1900 opposition 
died out, and all creditors then agreed. 
One would have thought that the insolvency 
proceedings would then have stayed, as 
under the agreement the land passed te 
the creditors and all Hamid Shah’s debts 
were wiped out. When the debts vanished 
how could the man be regarded as an 
insolvent? But the Court on Ist May 1960 
passed an order declaring him an insolvent. 
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In August 1900 Hamid Shah died. He 
left four widows, none of whom claimed 
the property, except that one widow claimed 
maintenance. The Revenue Authorities 
sanctioned mutation of names in her favour, 
for want of some better name to enter. 

Since then the insolvency proceedings have 
remained pending. The nazir was appoint- 
ed Receiver of the moveable property, and 
apparently the Jands have been placed in 
charge of the local Naib Tahsildars, 

Finally some of the creditors applied to 
the District Judge asking to give effect to 
the composition. The District Judge held 
~ that title did nob pass in 1899 when the 
composition was made, and apparently held 
that any subsequent sale was barred by 
the Punjab Land Alienation Act. He said 
“I pass no orders as to the sale of the 
lard, the money realised’’—which probably 
telers to money realised by sale of produce 
— should be divided rateably among the 
creditors other than those whose debts are 
secured.” 

An appeal was preferred to the Divisional 
Judge, who holds that if the land was 
not sold to the creditors before the appoint- 
ment of a Receiver, then it vested in the 
Receiver and could not be sold subsequently, 
whereas if the land was sold before the 
appointment of a Receiver, the Insolvency 
Court has no further concern in the matter. 
So the Divisional Judge dismissed the 
appeal. 

This leaves matters just where they were 
before. The insolvent has died long ago, the 
property is locked up, and apparently the 
insolyency proceedings will go on for ever. 
The insolvency proceedings should, I think, 
have been dropped on Ist May 1900, and 
all parties before me agree to this. Un- 
til the insolvency proceedings are dropped 
nobody can take any steps either in Court 
or ont of Court to do anything with 
the property. As far as I can see no one 
of the parties can break away from the 
Tnéolvency Court and attempt to enforce 
his rights by a regular suit. 


All parties before me agree by their 
Counsel to the following order. 

I accept this application for revision and 
set aside the order of the Divisional Judge 
and all proceedings in the Divisional Court 
and in the Insolvency Court back to the 
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Ist May 1900. I set aside the order of- 
the District Judge, dated lst May. 1900, and 
instead | pass an order dismissing the 
application of Hamid shah to be declared 
an insolvent. 

The parties will bear their own costs 
throughout as there is no decision on the 
merits. 

Order accordingly. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Crvit Reviston Perrtion No 118 or 1910. 
March 30, 1911. 
Fresent: Mr. Chamier, J. O. 

RAM GOPAL—Derenpant — APPLICANT 

versus 

Agha SAHEB JAN KHAN— PLAINTIFE— 

Opposite PARTY, 

Contract Act (IX of 1872), s. 127—QGuarantee— 
slbsence of consideration—Suit, maintainability of. 

A contract of guarantee cannot be enforced unless 
there was some consideration for the guarantec. 
[p. 733, col. 1.] 

Revision against the order of the Judge, 
Small Cause Court, Lucknow, dated 28th 
July 1910. 

Babu Rudra Duit Sinha, 
cant. 

Mr. Wahajuddin Haider, for the Opposite 
Party. 

JUDGMENT,— This is a suit upon a pro- 
missory note signed by one Ram Din. The 
plaintiff impleaded his son Ram Gopal on the 
allegation that when in April 1909 the 
plaintiff caught hold of Ram Din and made 
a pressing demand for his money and threat- 
ened to bring a suit if the money were not 
paid, Ram Gopal came up and orally gua- 
ranteed payment of the money, saying that 
he would pay it if Ram Din failed to pay 
in six months’ time, that six months expired 
and the plaintiff made a fresh demand for 
the money and both the defendants asked 
for four months’ more time, This is the 
case set out in paragraph 2 of the plaint. 
It is quite clear that the plaintiff’s case is 
that guarantee was made in April 1809. 
It is not said that furiher time of four 
months was given in October in consequence 
of this defendant Ram Gopal’s promise to 
pay the money. 


for the Appli- 


~~ 
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bd Plaintiff in the witness-box said that Ram 


Gopal promised to pay the money but did not. 


show that there was any consideration for 
the promise. 

P. W. No. 3, Shadut Husain, gave no 
relevant evidence, P. Ws. Nos. 4 and 5 prove 
only that Ram: Gopal promised to pay the 
money. -Thay do not attempt to prove that 
there was any consideration for Ram Gopal’s 
promise.. 

P. W. No. 2, i 
clerk. He says that plaintiff caught hold 
of Ram Dinabout a year ago and demanded 
his money. Then Ram Gopal came up and 
said he would pay the money in six months. 
Fifteen or ‘twenty men were present at the 
time. Three of the men named by this 
witness were called as witnesses but they 
do not say that plaintiff either gave or 
promised to give time to Ram Din in conse- 
quence of Ram Gonal’s promise to pay- the 
money. 

The only other witness: was one Sita 
Ram who. was examined twice in hospital. 
On the first occasion he said that the 
plaintiff gave four months’ time at the 
request of 4or 5 persons who were present 
“at the time of the quarrel. On the second 
occasion he said that Ram Gopal asked for 
four months’ time and said he would 
pay’ the money. “We all said to Agha 
(the plaintiff) ‘muhlat dedo’. He replied 
that he had given four months. He gave 
four months at the request of Ram Gopal.” 
His evidence relates to October 1909 and it 
is not the plaintiff’s case: that a guarantee 
for sonsideration was given in October. 
If it is his case, I consider that the con- 
tradictory statements of Sita Ram do not 
prove that such a guarantee was given. Nor, 
in. my opinion, does the evidence of Ahmad. 
nl-lah prove that any guarantee for consi- 
deration was given in April 1909. 

A so-called guarantee-it without considera- 
` tion cannot be enforced,see sections 2, 10, 127 
of the Contract Act.‘ The plaintiff had 
to prove not only that there wara guarantee 
but that there was some consideration. for 
the guarantee. In my opinion he failed to 
do that. JI allow the application and dismiss 
the suit as’ azainst Ram Gopal with costs of 
hoth Courts. 

Application accepted, 
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PUNJAB CHIEF COURT. | 
Seconp Crviz Apesau No. 755 or 1918. 
March 8, 1916, 
Presené:—Mr. Justice Shah Din and 

| Mr. Justice Chevis. 
NATHA MAL —PLAINDIPE-— APDBLLANT 
| VETSUS 
JIWAN RAM AND OTHERS — DEFENDANTS — 


RESPONDENTS. 

Bonami transaction -—Sgle—Purchase-money paid by 
father—Son’s name entered m sale-deed as sole vendec 
Intention. | 
` The plaintiff sued for a declaration that the sale of 
certain shops by his father shall not affect his rights 
of inheritance. The claim was based on the grounds, 
inter alia, that the vendor was a minor af the time of 
the sale and that the property was ancestral in his 
hands. It appeared that the shops were purchased in 
1890 by one Bin the name of his minor son, the 
vendor, who was entered in the sale-deed as the sole 
vendee under the guardianship of his father, and 
who subsequently sold them to the present defenda 
ants: s 

Held, (1) that although thefunds for the purchase of 
1890 were advanced by the plaintiff's grandfather, his 


` real intention was not to make the purchase a benami 


transaction, but to make an advancement of the 
purchase-money to his son, the plaintiff's father, and 
to constitute him as the real owner of the shops; [p. 
734, col. 2.) 

(2) that the plaintiff was not entitled to the relief 
sought for, as the shops were not ancestral property 
in his father’s hands; [p. 734, col. 2.] 

(8) that the fact that leases of the property were ° 
executed in the name of the plaintiff's grandfather 
only showed that he managed the property on behalf 
of his son and was altogether insufficient to prove the 
benami nature of the transaction. [p. 784, col. 2.] 


Second appeal from the decree of the 
Divisional Judge, Amritsar, dated the 27th 
March 1913, reversing that of the Subordi- 
nate Judge, Ist class, Amritsar, dated the 
2st October 1912. 

Mr. Sewa Ram Singh, ‘for Mr. Broadway, 
for the Appellant. 


Rai Sahib Lala Mote Sagar, for Rai 
Bahadur Pandit Sheo Narain, for the Respond- 
ents. 

JUDGMENT. — The facts of this case are 
very simple and are fully stated in the 
judgment of the learned Divisional Judge. 
In November 1890 one Baisakhi Ram 
purchased two shops in the name of his 
minor son Mul Chand for Rs. 1,500, the 
name of Mul Chand being entered in the 
sale-deed as the sole vendee under the 
guardianship of his father Baisakhi Ram 
Ten years later Mul Chand mortgaged the 
shops by a registered deed to one Ramji 


Pa 
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Das for Rs. 600; and a-year after that he 
sold them to one Har Bhagwan Das for 
Rs. 2,200. Natha Mal, minor son of Mul 
Chand, brought the present suit in April 
1912 for a declaration that the sale in 
question shall not- affect. his rights of 
inheritance. The suit was based upon the 
grounds, inter alia, that Mul Chand was a 
minor at the time of the sale; that the 
property sold was ancestral in the hands of 
Mul Chand, inasmuch as he was merely a 
benamt purchaser in 1890, 
chaser being the plaintiff's grandfather 
Baisakhi Ram; and that the sale had not 
been made for legal necessity. The vendee 
‘pleaded, inter alia, that the property was not 
ancestral qua the plaintiff and that the 


1 


plaintiff had no right to contest the sale. 


The Subordinate Judge held - that the 
property was ancestral in the hands of Mul 


Chand, because the sale in his favour in 


1890 was a--benami transaction, the real 
“purchaser being his father Baisakhi Ram; 
and being of opinion that although no legal 
necessity for the sale had been established, 
yet the plaintiff was bound to pay off the 
debts of his father not incurred for immoral 
purposes, the Subordinate Judge gave the 


plaintiff the declaratory desree prayed for. 


conditional on his .paying the purchase: 
money together with interest when the 
inheritance falls into possession. Both the 
plaintiff and the vendee appealed to the 
_ Divisional Court; and the learned Divisional 
Judge held that though the real purchaser 
of the shops was Baisakhi Ram who 
supplied the money for the purchase, yet in 
the hands of Mul Chand they could uot be 
treated as ancestral property so as to pre- 
clude him from disposing of them as he 
- pleased, inasmuch as the vendee was a 
transferee fcr value without notice of the 
benamt nature of the transaction of sale. 
Upon this ground he dismissed the plaintiff’s 
suit. 


. In second appeal the sole question argued 
before us is as to whether the learned 
Divisional Judge is right in holding that 
“although the real purchaser of the shops 
was Mul Chand’s father Baisakhi Ram, in 
the hands of Mul Chand they could not he 
| treated as ancestral property. After hearing 
arguments, we are of opinion that althongh 
-the funds for the purchase of the shops 
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were advanced by Baisakhi Ram, his real, 


intention was to make an advancement. of 
the purchase-money to Mul Chand and- 
to constitute him as the real owner of the 
shops. The present plaintiff’s next friend 
Musanmat Malan, who is his maternal- 
grandmother, made a statement in the 
Subordinate Judge’s Court on the 9th May 
19:2 which has a very material bearing on | 
this ‘point. She said in effect- that the 
purchase of the shops in dispute in 1890 
was made by Baisakhi Ram in the name 
of Mul Chand, because she herself insisted 
that before her daughter was betrothed to 
Mul Chand special provision should be made 
by Baisakhi Ram for her. The sale-deed 
of the shops was, therefore, executed in the 
name of Mul Chand, the obvious intention 
being that the shops would be treated as 
his ‘property. Plaintiff’s witness Charan 
Das also gives evidence tothe same effect. 
In view of this statement of the case on 
behalf of the plaintiff himself, it is clear 
that Baisakhi -Ram never intended the 
purcbase of 1890 to be a benamz transaction, 
and that he got the sale-deed of the shops 
to be executed in the name. of Mul Chand 
because he wanted him to hold some. 
property of his own for the better mainte-. 
nance of his prospective wife. The fact that 
Baisakhi Ram got leases of the shops execut- 
ed in his own name only” shows that he 
managed the property on behalf of his son 
Mul Chand, and it is, we consider, insufficient 
to prove the benamz nature of the purchase. 


. In this view of the case, the shopsin the 


hands of Mul Chand were not ancestral 
‘property so far as the present plaintiff. is 
concerned, and Mul Chand was at liberty 
to- dispose of them as he pleased. 

For the foregoing reasons we maintain 
the decree of the Divisional Judge, though 
not for the reasons assigned by him, and 


` dismiss this appeal with costs. 


Appeal dismissed. 


™ 
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f ALLAHABAD HIGH COURT. 
First Cmi Apprat FROM ORDER No. 127 
-oF 1915. 

March 7, 1916. ` 
Present: — Mr. Justice Piggott and 
-~ Mr. Justice Walsh. 
MUNI LAT AND otuprs—ApPLicants— 
APPELLANTS 
. versus | 
JAGAN NATH, MINOR, THROUGH 
SUMIRTA KUAR AND OTHERS— < 


Opposirs PArTy— RESPONDENTS. 

Civil Procedure Code (Act Y 9f 3908), O. XL, r. i= 
Receiver, ordér refusing to appoint, whether appealable. 

An appeal lies from an order refusing to appoint 
a Receiver during tho pendoncy of a suit. 

Boidya Nath Adya v. Makhan Lal Adya, 17 ©. 6&0 
and Khagendra Narain Singh v. Shashadhar Jha, 31 C. 
495, followed, 


First appeal from the order of the Addi- 
tional Subordinate Judge, Cawnpore, dated 
löth of May 1915. 

The Hon’ble Dr. Tej Bahadur Sapru and 
` Mr. Katilas Nath Katju, forthe Appellants. 


Messrs. B. E. O'Conor and R. K. Malaviya, 
for the Respondents. 


JUDGMENT.—This is an appeal Koi 
‘an order refusing to appoint a Receiver 
during the pendency of a suit. A question 
has been raised before us whether the 
appeal hes. We find there is clear authority 
of the Calcutta High Court in two reported 
cases, namely Botdya Nath Adya. v. Makhan 
Lal Adya (1) and Khagendra Narain Singh v. 
Shashadhar Jha (2), in support of the pro- 
position that an appeal does lie, and the 
` wording of the Code seems wide enough 
to admit a right of appeal. We see no 
good reason for dissenting from the above 
decisions. 

As regards the .merits of this appeal, 
“we have heard both parties. We think 
that the appellants in this Court have failed 
to show sufficient cause for the appoint- 
ment of a Receiver and such appointment 
might, under the circumstances of the case, 
be practically inconvenient for both parties. 
_At the same time, we think that cause 
has been shown for some sort of an 
order restraining the defendants from deal- 
ing with the property in suit during the 
pendency of ‘the ‘suit. We have finally 
(1) 17 C. 680. k 
(2) 31 C, 494, 
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decided to pass an order in the following 
terms :— 

(1) The defendants to file a list, supported 
by an affidavit, of all jewellery and orna- 
ments received by them from and belonging 
to Khunnu Lal and now in their possession. 
Such a list to be filed in Court within 
a month of the receipt of the record by 
the lower Court. 

(2) The business of the firm Khunnu 
Lal-Jagan Nath to be carried on as usual, 
a list of all assets, stock-in-trade, bouk 
debts to be filed in Court within a month, 
_ (3) The defendants to certify all realiza- 
tions of book debts, and all payments to 
creditors to the Court every month during 
the pendency of the suit. 

(4) he defendants to undertake not 
to part with any property, moveable or 
otherwise received by them from and 
belonging to Khùnnu Lal, and now in 
their possession, until the final determina- 
tion of the suit, or further order, and the 
plaintiffs to compensate the defendants for 
any loss which they may suffer during 
the pendency of the suit by reason of this 
order; such compensation to be awarded 
by the Court hearing the suit in the event 
of the plaintiffs’ suit being dismissed. 

(5) Costs here and hitherto to be costs 
in the cause. 

We substituta this order for the order 
of the Court below. Let the record he 
returned. 
Order varred. 


LOWER BURMA CHIEF COURT. 
SPECIAL Seconp CIVIL APPRAL No, 52 or 1915, 
January 18, 1916. 
Present:—Mr, Jastice Maung Kin. 
MAUNG PO TUN—Derenpanr— 
APPELLANT 
COVSUS 
MAUNG E KHA—Pveatntirr 
RESPONDENT. 
` Mor tgage—-Transfer of Property Act (IF of 1852), ax. 

76 (i), 84— Tender —Redem plion-—Suit for accounts. 
"The production of money is not, in all cases, necer- 
sary to constitute a Iegal-tender by the debtor. It 
may be waived by the creditor, and the offer of 
paymentis énough where it is show n that the creditor 


would not have accepted the money, even if procures 
[p- 736, col. 2.] 
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Asking for redemption and filing a suit for it is a 
sufficient offer for redemption; and ifthe defendant 
contests the suit and his defence is found to be 
untenable, he should be ordered to account for what 
he has received after the institution of the suit. [p. 
637, col. 1.] 

Mr. Ra U, for the Appellant. 

Mr. Wiltshire, for the Respondent. 


JUDGMENT.—-On the 12th April 1913 
the appellant instituted a suit against the 
respondent for the redemption of a piece of 
land, alleging that he had mortgaged it to 
the respondent. It isnow common ground 
between the parties that the mortgage was 
an usufructuary mortgage and that the 
appellant, the mortgagor, became and was, 


when the suit was instituted, tenant upon the 
land, 


The respondent’s defence was that he had 
bought the property. 


On the Sth April 1914, the suit was 
decided in appellant’s favour by a redemp- 
tion decree being passed. The time 
occupied by the suit coincided with the 
season of 1913-1914, and during that 
season the appellant worked the land as 
before. é 


In the present suit the respondent sued 
the appellant for rent of the land for 
the season of 1918-1914. The appellant 
replied that, before he instituted his suit 
for redemption, he offered to redeem the 
property and that the respondent refused 
to allow redemption saying that he had 
bought it outright. The appellant con- 
tended that the respondent ceased to have 
any further rights as mortgagee from the 
date of his refusal to allow redemp- 
tion, inasmuch as where a proper offer 
to redeem has been made, the mortgagee 
becomes under section 76 (2) of Transfer 
of Property Act, accountable for his gross 
receipts if he is in possession and also, 
subject to the last paragraph of section 
84 of the same Act loses his claim to 
further interest. It was stated in argu- 
ment that though these sections of the 
Transfer of Property Act are not appli- 
cable to the case, the principles enunciated 
by them do apply. The learned Counsel 
for the respondent admitted that if there 
was a legal tender, the principles of the 
sections would apply. And he argued that 
there was no -legal tender, inasmuch as no 
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money was produced when the appellant 
asked to be allowed to redeem, and quoted 
cases to show that in cases of simple debts, 
the offer to repay must be accompanied by 
a production of the exact amount due. 
But Ido not think that those eases go to 
show that under all circumstances money 
must be produced in order that there be 
a legal tender. On this subject Dr. Ghosh 
(1) has said: “The old cases, we 
find, insisted rigorously for the actual 
production of the money, for the quaint 
reason that though the creditor might at 
first refuse, the sight of the money might 
tempt him to take it. Butit is no longer 
necessary to place any such temptation in 
the ereditor’s way or even to shake the 
money ina bagor pocket, so that he may 
hear the money jingle; for, if the creditor 
by his conduct dispenses with the pro- 
duction of the money. he cannot afterwards 
object that there was no valid tender.” In 
their Commentaries on the Transfer of 
Property Act, Shephard & Brown state the 
law on the subject to the same effect in the 
following passage:- “There must, as a 
general rule, be an actual production of the 
money unless there isa waiver on the part 
of the creditor, When by express words 
or by conduct ke shows his determination 
not to accept the money offered and the 
production of it is thus shown to be useless, 
it has been held that the creditcr dispenses 
with the production.” 

In my opinion the passages above quoted 
are justified by authority. 

In the present case, the appellant went 
to the respondent and asked to be allowed 
to redeem and the request was rejected on 
the ground that there was no mortgage 
but a sale. The respondent in effect told- 
the appellant to go to law for his remedy. 
Under these circumstances the ‘appellant 
has done all he could and should. A pro- 
duction of the money would not have 
tempted the respondent to change his 
mind. 


lee respondent’s subsequent conduct in 
contesting the appellant’s snit for redemp- 
tion up to this Court also shows that he 
meant seriously by his refusal and that he 


(f) Ghosh’s Law of Mortgage in India, 4th Edition 
pp. 282, 233, i 
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did not so refuse, because he did not see 
the money. I wonld, for the above reasons, 
hold that there was a sufficient offer to 
redeem the property. Moreover, the ‘suit 
for redemption is nothing more or less than 
an offer to redeem and when the defendant 
in the suit” contests it and it is after due 
enquiry found that his case is not trae, 
should he not be ordered to account for what 
he has received after the institution of the 
sutt? In my judgment the principles of 
sections 76 (Ò and 84 of the Transfer of 


Property Act would seem to justify the view 


that he should. 

For the above reasons I set aside tlie 
decree of the District Court and restore that 
of the Township Court. The respondent will 
pay costs throughout. 

alppeal allowed. 


ALLAHABAD HIGH COURT. 
First Civin APPEAL FROM Orvzer No. 196 
or 1915. é 
March 13, 1916. 
Presen’:—Mr. Justice Piggott and 
Mr. Justice Walsh. 
LACHMI NARAIN-~Derenypast — 
APPELLANT 
h - versus 
DARDARI LAL AND oraers—Pralntirgss— 
RESPONDENTS, 
Civil Procedure Code (Act VF of 1908), s. 2 (2), 0. IN, 
- rr. 2,4, O. XLI, r. 28—Deeree—Dismissal for default, 
whether decree—dppeal, maintainability of. 
© A suit was dismissed under Order IX, rule 2, 
Civil Procedurą Code. On appeal the District, 
Judge, purporting to act under Order XLI, rule 28, 
Civil Procedure Code, remanded the case: 

Held, that the dismissal being a form of dismissal 
for default was excluded from the definition of 
“deeree” and the plaintifi’s remedy was under Order 
IX, rude 4, and not by appeal. 

Lueky Churn Chouwdhry v. Budurrunnissa, 9 C. 627; 
12 C. L. R, 484; Parbati v. Toolsi Kapri, 20 Ind. Cas. 1; 
18 C. L. J. 128; 18 C. W. N. 604, followed. 


First appeal from the order of the Dis- 
trict Judge of Mainpuri, dated the 16th 
September 1915. 


Mr. Saila Nath Mukerji, for the kn 
lant. i 

Mr. Durga Charan Banerji, for the Re- 
spondents. 


JUDGMENT.—-In this case the suit had 
- been dismissed under the provisions of Order 
IX rule 2, of the Code of Civil Procedure, 
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‘Au appeal against this order of dismissa 
was entertained by the District Judge and 
resulted in’ an order directing the Court 
of first instance to re-admit the suit on to 
its pending file and to dispose of it on the 
merits. Presumably the District Judge 
considered himself to be acting under 
Order XLI, rule 23, of the Code of Civil 
Procedure. The matter has been brought 
before us on appeal from the District 
Judge’s order of remand. We think that 
no appeal lay to the District Judge. 
Authority for this proposition is to be 
found in Lucky Churn Chowdhry v, Budur- 
runnissa (1) and in Parbati v. Toolsi Kapri 
(2). It seems to be clear that the 
dismissal of the suit by the first Court 
was a form of dismissal for default, and, 
therefore, | excluded from the definition of 
the word “decree” in the present Code of 
Civil Procedure. The plaintiffs remedy 
was under Order IX, rule 4, of the present 
Code and presumably, to some extent at 
any rate, it is still open to him. This 
appeal must prevail. We set aside the 
order of the District Judge and restore 
that of the Court of first instance. The 
appellant is entitled to his costs in this and 
in the lower Appellate Court. 


Appeal allowed. 


(1) 9 0. 627; 12 O. L. B. 494, 
(2) 20 Ind. Cas. BISG bJ. 128; 18 0. W. N. 
604. 


OUDH JUDICIAL COMMISSIONER'S © 
COURT. 
SECOND Civit AppzaL No 196 or 1915, 
March 3, 1916. 
Present:-—Mr. Stuart, Ae dG; 
CHHAB LAL— Pramncter — APPELLANT 
VET SUS 
Musammal PARBATI, minor, UNDER 
TRE UUARDIANSAI OF SAMAL DIN— 


DEFENDANT-—RESPONDENT, 

Arbitration—Reference on questions of law —-Decision, 
if questioneđd—Awurd, finality of. 

When points of law are referred to arbitrators, they 
decision 
cannot bo questioned on the ground that itis nob in 
accordance with the received interpretation of the 
law. [p. 738, col. 1.) 


~ 
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Appeal against an order of the District 
Judge, Gonda, dated the 21st March 1915, 
reversing that of the Munsif, Tarabganj, 
dated the 31st March 1915, 

Mr. Girja Saran Lal, for the Appellant. 

Mr. S. N. Roy, for the Respondent. 

JUDGMENT.—The reference to arbitra- 
tors in this case was of a wide nature. 
The whole of the dispute between the 
parties was referred to the decision of arbi- 
trators. The case stood as follows. The 
plaintiff alleged that he was married to the 
defendant and asked for a decree for resti- 
tution of conjugal rights against her. The 
defendant replied that she was not married 
to the plaintiff. The arbitrators decided by 
a majority that a marriage ceremony had 
taken place between the plaintiff and the 
defendant, but that it was nota valid mar- 
riage ceremony, that there had been no legal 
marriage, and that the defendant was not 
married to the plaintiff. They had a per- 
fect right to arrive at that conclusion . upon 
the order of reference. Whether their con- 
clusion was right or wrong in law, is a 
matter of no consequence. When points of 
law are referred to arbitrators, as they were 
in this case, the arbitrators have a right to 
decide them and their decision cannot be 
questioned on the ground that it is not in 
accordance with the received interpretation 
of the law. I find that the learned District 
Judge rightly accepted the decision of the 
majority of the arbitrators on this point. 
Certain technical objections have been taken 
to the validity of the award. I do not 
consider that these have any weight. 

I, therefore, dismiss this appeal. The ap- 
pellant will pay his own costs and those of 
the respondent. 


Appeal dismissed. 
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PUNJAB CHIEF COURT. 
First Cryin Arpeau No. 1520 or 1914. 
March 2, 1916. 
Present:—~ Mr. Justice Shadi Lal and 
Mr. Justice Leslie Jones. 
SHERA AND ANOTHER —PLAINTIFES— 
APPELLANTS 
VErStts +? 
GAUHAR KHAN AND otHers—DEFENDANTS 


= — RESPONDENTS. 

Custom — Alienation— Will—Consent—Collaterals of 
bih degree consenting to Will in favour of daughters 
—Consent given bona fide, whether binding on sons. 

Where the collaterals of the 5th degree are 
doubtful abont their right of inheritance in the 
presence of the daughters of the owner holding 
ancestral property, and, therefore, consent bona fide 
to the disposition by the latter of the property by 
a Willin favour of his daughters, their consent is 
binding on their sons, especially when they have kept 
quiet for many years. [p. 739, cols. 1 & 2.] 


First appeal from the decree of the Dis- 
trict Judge, Gurdaspur, dated the 380th of 
April 1914, dismissing the suit. 

S. M. TIfttkhar Ali, for the Appel- 
lants. i 

Mr. 

ents. 


Fazl-i- Husain, for the Respond- 


JUDGMENT.—On the 19th of November > - 


1482 one Sandhe Khan, a Bhatt? Rarput of 
Mauza Nasirke in the Batala Tahsil of the 
Gurdaspur District, made a Will devising 
his ancestral property to his wife Musammat 
Karam Bhari for her hfe, and after her 
death to his two daughters, one son-in-law, 
and his two collaterals Hassa’ and Budha 
in certain specified shares. The said colla- 
terals attested the Will in token of the 
consent. Upon Sandhe Khan’s death his 
widow succeeded to the estate, but in 1889 
she made an application to the Revenue 
Officer that she had surrendered her life- 
estate in favour of the persons who are 
entitled to the reversion under the Will of 
her husband; tbat she had delivered posses- 
sion to them in accordance with their shares; 
that Hassa and Budha having taken their 
one-eighth share had again consented to the 

jsposition of the estate under the Will; and 
that the" mutation be effected accordingly, 
The aforesaid collaterals presented them- 
selves before the Revenue Officer and stated 


that they had taken the one-eighth share 


and given up their claim, if any, to the 


‘rest of the estate, and thatthe widows - 


application might he granted. In their 
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presence, and with the consent of all the 
persons concerned in the matter, the Revenue 
Officer attested the mutation on the llth 
November 1889 in favour of the devisees 
under the Will of Sandhe Khan. 


Musammat Karam Bhari died about five 
years before the institution of the present 
suit, which is brought by the sons of Hassa 
for the possession of the entire estate on 
the allegations that they as collaterals are 
entitled to it and that the testamentary 
disposition by Sandhe Khan is not binding 
upon them. The District Judge has dis- 
missed the claim and directed the parties 
to bear their own costs. . Both the plaintiffs 
and the defendants have preferred appeals 
to. this Court, the former contesting the 
decree on the merits and the latter attacking 
the order disallo wang, them costs of this 
suit, 

As regards the plaintiffs’ appeal we have 
~ no hesitation in concurring with the lower 
Court. It will be observed that Hassa, the 
father of the plaintiffs, and his brother 
Budha were the only two reversioners of 


the deceased Sandhe Khan, being related . to _ 


him in the fifth degree; and there is no 
manner of doubt that they consented to 
the terms of the Will both at the time 
of its execution and also in 1889 as stated 
above. Further, they got possession of thei 
one-eighth share of the estate under the 
Will, and it is futile for the plaintiffs to 
contend that they are not bound by the 
cousent of their father. Some oral evidence 
has been adduced to show that Hassa and 
Budha were insane or simple-minded persons, 
but we consider the evidence to be wholly 
unreliable. lt is noteworthy that Hassa 
was a lambardar of the village, and we 
refuse to believe that he did not know 
what was beneficial to him. It appears 
that subsequently he alienated the major 
portion of his patrimony, but that is no 
reason for holding that his consent was not 
genuine or bona fide.’ In fact, it.was not 
urged in the Court below that he was 
actuated by any improper motive in accord- 
ing his consent to the Will, and there is 
no ground of appeal to this Court which 
raises that question. 
- The fact of the matter is that thee 
collaterals, being related in the fifth degree, 
considered it very doubtful whether they 


had any right of inheritance in the presence 
of daughters, and they accordingly took 
one-sighth share of the estatein lieu of 
giving their consent to the disposition of 
the rest of the property. Not only did they 
consent to the terms of the Will, but they 
actually acted uponit by taking possession 
of their share and have kept quiet all this 
time, The present suit has been instigated 
by some speculators and we see no cogent 
reason why the plaintiffs should not pay the 
ccsts iucurred by the defendants in the 


‘original Court. 


We accordingly hold that the plaintiffs 
are bound by the consent and acquiescence 
of their father, and dismissing their appeal 
and accepting that of the defendants we 
direct the dismissal of the suit with costs in 
both the Courts. 

Sutt inie with costs. 


MADRAS HIGH COURT., 
APPEAL AGAINST APPELLATE ORDER No, 84 
or 1914. 
š January 11, 1916. 
Present:—Mr. Justice Sadasiva Aiyar and 
- Mr. Justice Moore. 
TANGUTUR SUBRAYUDU—Pramntier— 
Decres-HOLDER—APPELLANT 
VETSUS 
YERRAMSETTI SESHASANI— 


DEFENDANT No, 1— RESPONDENT, 

Civil Procedure Code (Act V of 1908), ss. 2 (2), 144, 
0. XXI, r. 16—Restitution, right to, where order var od 
or reversed in ulterior Di aceedings—~ Order allowing 
transferee of decree to execute, if deci ee. 

The right to claim restitution under section 144, 
Civil Procedure Code, is not restricted to reversals 


‘of decrees In appeal, but applies equally to cases 


where a decree or judgment has been reversed or 
superseded by some ulterior proceeding. [p. 740, col. 2. ] 

The assignee of a decree applied for and obtained 
an order for its execution, the judgment-debtor’s 
objections having been overruled. The judgment- 
debtor deposited the decree amount in Court and 
filed a suit against the transferee-deoree-holder, 
for a declaration that the assignment was invalid 
and for an injunction restraining the defendant from 
receiving the money. Both the reliefs were decreéd: 

Heid, (1) that the order allowing execution at the 
instance of the transferee of the decreo was a ‘decree’; 
[p. 740, col. 2.) 
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(2) that the judgment-debtor was entitled to 
recover the money in execution proceedings by virtue 
of the decree in the latter suit. [p. 740, col. 2.] 

Shiam Sundar Lal v. Kaisar Zamani Begam, 29 A. 
143, 4 A. L. J. 19; A. W. N. (1906) 315, distinguished. 

Shama Purshad Roy Chowdery v, Hurro Purshad 
Roy Chowdery, 10 M. 1. A. 203 at pp. 211, 212; 3 W. R. 
11 (P. C.);2 Suth. P. C. J. 103; 19 E. R. 948, followed. 


Appeal against the order of the District 
Conrt of Cuddappah, in Appeal Suit No. 
126 of 1912, preferred against that of the 
Court of the District Munsif of Gooty, in 
Execntion Petition No. 412o0f 1912 in Original 
Suit No. 985 of 1897. 

Myr. R. Kuppuswam: Atyar, for the 
lant. 

Mr. B. Somayya, for the Respondent. 

JUDGMENT.—The question for determi- 
nation in this appeal is whether the lower 
Courts were right in holding that the re- 
spondent was entitled to restitution under 
section 144, Civil Procedure Code. 


One Kamisetti Ghatta as president of a 
certain fund obtained a money-decree against 
the respondent and two others in Original 
Suit No. 985 of 1897 in the District Munsif’s 
Court, Gooty, on 12th February 1898. One 
Y. Narayana Row, styling himself rresident 
of the fund, transferred the decree to the 
appellant the objection raised by the judg- 
ment-debtors to the transferee’s right to 
execute the decrees was overruled and the 
transfer was recognised by the Court on 
12th July 1904, The appellant received 
Rs. 315-14-4 from the respondent (lst de- 
fendant in the suit) in execution on 12th 
August 1904. 


Prior to the payment of the decree amount 
the respondent and another had instituted a 
suit, Original Suit No. 479 of 1904, in the 
Gooty Munsif’s Court against the appellant 
and his transferor for a declaratiou that the 
transfer of the decree in Original Suit No. 
985 of 1897 was invalid, and for an injure- 
tion restraining the appellant from executing 
the decree and receiving the amount deposited 
in Court. 

Finally after a remand by the High Court 
the District Munsif on 29th November 1909 
passed a decree (which was affirmed on 
appeal), declaring the transfer of the decree 
in Original Suit No. 985 of 1897 to be invalid 
and restraining the present appellant from 
executing the decree and receiving the 
amount deposited in Court. 


Appel- 


The respondent applied by an execution 
petition on 22nd March 1912 to recover the 
amount with interest from the appellant. 
The lower Court, following the ruling of 
Sham Sundar Lal v. Kaisar Zamani Begam 
(1), held that ihe respondent was entitled 
under section 144, Civil Procedure Code, to 
recover the amount which she paid under 
the decree in Original Suit No. 985 of 1897 
with interest. 

It is contended on hehalf of the appellant 
that section 144, Civil Procedure Code, has 
no application, inasmuch as there is no 
decree which has been varied or reversed, 
the decree under which the money was 
recovered in execution not having been revers- 
ed, varied or set aside. The words of section 
144, Civil Procedure Code, are very wide, and 
the section is not confined to cases where 
restitution is claimed on the reversal of a 
decree in first or second appeal. 

Provided the decree is varied or reversed 
the section applies, however the reversal or 
variance has been effected. 

Reference may be made to Shama 
Purshad Roy Chowdery v. Hurro Purshad 
Roy Chowdery (2) where their Lordships 
of the Privy Council laid down the 
law thus: ‘The original decree or judg- 
ment must be taken to be subsisting and 
valid until it has been reversed or superseded 
by some ulterior proceeding. If it has been 
so reversed or superseded, the money recover- 
ed under it ought certainly to be refunded, 
The true question, therefore, in such 
cases is, whether the decree or judgment 
under which the money was originally 
recovered has been reversed or superseded.” 
We think that the lower Court’s decision can 
be supported on the ground that the order 
of that Court passedin Execution Petition 
No. 728 of 1904 recognising the transfer in 
favour of the respondent and allowing execu- 
tion to proceed, which determined a question 
arising between the judgment-debtcr and the 
representative of the decree-holder under 
section 144, Civil Procedure Code, was a 
decree’ as detined in the Code of 1882 and 
that order was superseded by the subsequent 
decree in Original Suit No. 479 of 1904. 
between the same purties. The order for pay- 


ment made to the appellant in execution of 
(1) 29 A. 148; 4 A. L. J. 19; A. W. N. (1908) 315. 
(2) 10 M.I. A. 203 atpp. 211,212; 3 W. R. 1l 

(T. C.); 2 Suth. P. C. J. 103; 19 E, R. 948. , 


tsi ee” 


Vol, XXXIII} | 


KIDAR NATH V. GANESHA MAL, 


the first decree and the receipt of money by 
hich im pursuance of that order were in 
fact superseded by the decree for injunc- 
tion granted against him in the second suit 
restraining him from receiving such money. 
lt is unnecessary for us to express a final 
opinion on the question whether Shiam Sundar 
Lal v. Kaisar Zamani Begam (1) was rightly 
decided. In that case the subsequent decree 
only declared the right of the claimant to an 
attached property as against the claim put 
forward by the decree-holder in the first 
suit to have it attached. The subsequent 
decree did not grant an injunction against 
the decree-holder in the first snit to rəfrain 
from selling the attached property in execu- 
tion -or from taking possession of ib'as pur- 
-chaser (if he happened to become the pur- 
chaser at the execution sale). And yet it 
was held by the learned Judges that restitu- 
tion of possession could be granted in favour 
-of the successful party in’ the second suit 
by a summary order passed on a summary 
application made in the first suit. We may, 
however, say thatas at present advised we 
are not prepared to go to the extreme length 
that that decision has proceeded. 
For the foregoing reasons we have come 
-to the conclusion, though not without some 
hesitation, that the view taken by the lower 
Courts is right. 


The appeal is dismissed with costs. _ 
Appeal dismissed. 


PUNJAB CHIEF COURT. 
MisceLnangkous Frrst Civit APPEAT No. 676 
or 1914. 

March T3, 1916. 

Preseni:-~Mr. Justice Shadi Lal and 
Mr. Justice Leslie Jones. 

KIDAR NATH — Oesector—APeRLLANT 

’ VEVSUES . 
GANESHA MAL AND ANOTHER— 

DECRER-HOLDERS—-RESPONDENTS. è 
Civil Procedure Code (Act F of 1908), s. BO— Lêgal 
representative, liability of, for debts—Punjat Coloni- 
` gation of Government Lands Act (F of 19'2', s. 18— 
Decree against Government tenant —Tenancy not liable 
to attachment or sale—Crops grown by heir of deceased 
tenant, whether property of deceasett and as such liable 

to attachment or sale, fag ass 


-Acb -V of 1912). 
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The crops grown ona tenancy by the heir of a 
deceased tenant are the result of (a) the tenancy, (b) 
the labour or management of the heir and (e) of 
such capital as the heir may have expended. There- 


- fore, as the tenancy is not Hable to sale or attachment 


under section 18 of the Punjab Act V of 1912 in the 
hands of the tenantor his heir, the crops grown or 
reaped or standing after the tenant’s death cannot ba 
said to be the property of the deceased and cannol, 
ng such, be liable to attachment and sale in the hands 


of the heirunder section 50 of the Civil Procedure 


Code. [p. 742, col. 1.] 


Miscellaneous first appeal from the order 
of the District Judge, Lyallpur, dated the 
27th March 1914, holding that the produce 
of the squares can be attached in execution 
of the decree. 

Mr. Broadway and Lala Rup Ram and Mv. 
Kanwar Narain for Rai Bahadur Pandit Sheo 


Narain, for the Appellant. 


The Hon'ble Mr. Muhammad Shat, K. B. 
for the Respondents. 
JODGMENT.—The facts of this case so 


far as they are necessary to the present 


appeal are as follows :— 

In 1908 Ganesha Mal obtatned a money- 
decree against Devi Chand, who was a capital- 
ist grantee on the Gogera Branch of the 
Chenab Canal. Devi Chand died in August 


‘1912, and by virtue of a Will his estate in 


the Colony passed to Kidar Nath, his 
daughter’s son (wide section 20 of the Panjab 
In 1914 Ganesha Mal 
sought to attach, in execution of his decree, 
(a) the value of the crops of kharif 1913 
and rabi 1913-14, which Kidar Nath had 


- already removed, and (b) the standing crops 


of 1914, Proprietary rights in the land 
have not been obtained, and Kidar Nath is, 
therefore, still a Government tenant. In the 
Court of execution he relied on the pro- 
visions’ of section 18 of Act V of 1912, in 
which it is laid down that “none of the rights 
or interests vested ina tenant from Govern- 
ment to which this Act applies shall be 
attached or sold in execution of a decree or 
order of any Court...” The learned District 
Judge overruled this contention, and Kidar 
Nath has accordingly preferred the present 
appeal. 

For the appellant Mr. Broadway relies 
on the same section and more particularly 


_as regards the crops harvested before 1914 


Lal Atal v. Ummat-ul-Fatima 
In the grounds of appeal, how- 


on Kishan 
Begam (1). 


(1) 25 Ind. Cas. 384; 17 O. C. 207. 
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‘ever, which were drafted by Pandit Sheo 


Narain it is also contended that the standing 
crops belong to the appellant in his own right, 
even if otherwise they cannot be attached in 
execution of the decree. We doubt whether 
it was ever intended by the Legislature to 
protect crops against attachment and sale, 
but we do not propose to decidé that point as 
we consider that the appeal can be disposed 
of on a broader ground. 

Section 50 of Act V of 1908 provides 
that where a judgment-debtor dies before a 
decree against him has been fully satisfied, 
his legal representative shall be liable only 
to the extent of the property of the de- 
ceased which has come to his hands and has 
not been duly disposed of. We are quite 
clear, though Mr. Broadway has argued to 


the contrary, that Kidar Nath is the legal 


representative of Devi Chand, but the real 
question is whether crops sown and reaped 
or standing after Devi Chand’s death can be 
said to be Devi Chand’s property. We have 
considered various rulings which have been 
sited by Oounsel on either side, but as none of 
them are entirely in point we do not propose 
to discuss them. 


in the case before us, the crops in dispute 
are the result of (a) the tenancy, (b) the 
labour or management of the heir, and (e) 


of such capital as the heir may have ex- 


‘pended. The deceased tenant cannot have 


contributed towards (b) or (c), while (a) 
even in his hands was not liable to attach- 
ment or sale. It seems to us, therefore, to 
be impossible to hold that the product of (a), 
(b) and (c) can be liable to attachment and 
sale in the hands ef the heir. 


We, therefore, accept the appeal and set 
aside the order of the lower Court, but in 
the circumstances we order parties to bear 
their own costs in this Court. 

Appeal accepted, 
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PUNJAB CHIEF COURT. 
Seconp Crvin APPEAL No. 413 or 1913: 
February 28, 1916. 
Present:—Mr. J natiog Shadi Lal a 
Mr, Justice Leslie Jones. 
Musammat MURAD KHATUN~ 
PLAINTIFF APPELLANT. 
VEFSUS 
MUHAMMAD BAKHSH AND oTHERS— . 


DEFENDANTS — RESPONDENTS. 

Custom or. Muhammadan Law—Bhutta Tarkhans of 
Multan City- Inheritance—Practice of- males eaclud- 
ing females, whether proves custom—Onus—Swuit for 
shure in inheritance-—Limiiution — Cross-appeals 
decided by one judgment—Second appeal—Omuission to 
file copy of decree in rival appeal, effect of. < 

Among Bhutta Tarkhans of Multan city thero is 
no definite custom excluding daughters from inherit. 
ance and the rule of succession “applicable is that 
supplied by the Muhammadan Law. |p. 744, col. 2.] 

Abdul Hakim v, Musammat Bilochni, P. R, 1900; 
P. L. R. 1900 p. 381, followed. 

A mere practice of males excluding females can- 
not be elevated to the dignity of custom unless 
there is clear and, cogent evidence thatit has been 
uniform aud has existed for a sufficiently long 3 
period. [p. 744, col. 1.] 

Where the parties are Tarkhans by sicotension: 
reside in the town of Multan and do not own any 
agricultural land, the onus of establishing a special 
custom overriding their personal law lies heavil 
those who allege it. [p 743, col. 2; p. 744, col. 1 

A. suit for a share in the inheritance where there 
is no proof of the existence of a joint family, becomes 
barred after the lapse of 12 years from the death of 
the last owner. [p. 743, col. 2.] 

Nasiv-ud-Din Shah v. Musammat Lal Bibi, 89 P. R. 
1888, followed. 

The plaintiff's suit for a share in the inheritance was 
resisted onthe ground of custom but decreed by 
the first Court. Both parties appealed, the defend. 
auts contesting the finding against them on the 
point of custom and praying for the dismissal of 
the entire suit and the plaintiff praying for an - 
increase in the share awarded. Both appeals were, 
decided by one judgment and the plaintiff’s suit 
was dismissed in tote The decree in her appeal not 
only dismissed that appeal but also embodied the 
result of the rival appeal. The plaintiff having pre- 
ferred a second appeal the preliminary objection was 
taken that as she had not filed a copy of the decree 
in the defendants’ appeal to the Divisional Judge, she 
was precluded from impugning the finding on the 
question of custom: 


Held, that the appellant’s failure to file a copy of 
the other decree, which was due to a bona fide 
mistake, did not prevent her from attacking the 
decision of the Divisional Judge on the point of 
custom; but that on account of this omission the 
order relating to costs in that appeal was binding 
upon her. [p. 748, col. 2.] 


Second appeal from the decree of the 
| Multan, dated the eth 
January 1913, reversing that of the District 
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Judge, Multan, dated the 22nd of July 1912, 
decreeing plaintiff’s claim in part. 

"Mr. Fazl-i- Husain, for the Appellant. 

Messrs. Oertel and Kanwar Narain, for Rai 
Bahadur Pandit Sheo Narain, for the Respond- 
ents. 

JUDGMENT.—-In this appeal the main 
question for determination, which arises 
upon the certificate granted by the Divi- 
sional Judge, is whether the parties, who 
are Bhiita Tarkhans of the Multan City, 
are governed by their personal law, or by 
custom which excludes daughters from 
inheriting their father’s property in the 
presence of the sons. The pecigree-table 
given in the judgment of the Court of first 
instance explains the relationship of the 
different persons concerned in the case and 
need not be reproduced here. The plaintiff, 
Musammat Murad Khatun, relying upon 
Mukammadan Law as supplying the rule of 
decision, claimed 211/1024th share in tLe 
house in dispute, partly through her mother, 
Musammat Jan Bi, and partly, through her 
father, Allah Bakhsh, and her claim was 
resisted by the other children of Allah 
Bakhsh by tke second wife, Musammat 
Bakhtawar, whoset upthe usual defence 
of custom. The learned District Judge 
found that the alleged custom had not been 
established and granted the plaintiff a decree 
for 1/6th of the house. 

Both the parties preferred appeals to the 
Divisicnal Judge, the defendants, Civil 
Appeal No. 345 of 1912, contesting the 
finding against them on the question of 
custom and asking for the dismissal of the 
entire suit, and the plaintiff, Civil Appeal 
No. 362 of 1912, praying for an increase in 
the share awarded by the District Judge. 
The learned Divisional Judge decided both 
the appeals by one judgment and holding 
that the parties were governed by custom 
dismissed the plaintiff’s suit 7 toto. There 
‘ig no doubt that there was a decree in 
each of these appeals, but we find that the 
desree drawn up in the  plaintiii’s appeal 
not only dismisses that appeal, bnt also 
emkodies the result of the rival appeal by 
stating that the first Court’s decree hating 
been set aside, the plaintiff-appellant’s suit 
for possession of the house was dismissed. 
Now the plaintiff has preferred to this 
Court a second appeal, and Mr. Ocrtel 
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raises a preliminary objection that as she 
has not filed acopy of the decree drawn 
up in Civil Appeal No. 345 of 1912, she is 
precluded from impugning the finding on 
the question of custom. It will be observed 
that the judgment containing the above 
finding is before us and as stated already, 
the decree under appeal is one which dis- 
misses the entire suit. In these circum- 
stances we are not prepared to hold that 
the appellant’s failure to file a copy of the 
other decree, which failure is due to a 
bona fide mistake, prevents her from 
attacking the decision of the Divisional 
Judge on the point of custom. The only 
result of this omission is that the order 
relating to costs in that appeal, not being 
part of the decree in Civil Appeal No. 362 
of 1912, is not open to question and is 
the plaintiff- 
appellant. Accordingly we overrule the 
preliminary objection. 

Before discussing the question of Custom 
versus Muhammadan Law, we must clear 
the ground by stating that the lower 
Appellate Court has found that the house 
originally belonged to Yar Muhammad, and 
it appears that the whole of it was inherited 
by Kadir Bakhsh and then by Allah Bakhsh, 
and that no female members ever got 
any share therein. There is no proof of the 
existence of joint family, and it is manifest 
that each heir was entitled to claim his or 
her share on the death of the owner, whose 
estate was in dispute. Yar Muhammad, 
Umar Ramzan and Kadir Bakhsh died more 
than twelve years prior to the suit, and 
limitation began to run from the date of 
each owner’s death. It.is clear that the 
right of inheritance of other persons became 
barred after the lapse of 12 years, víle 
Nasir-ud-Din Shah v. Musammat Lal Bibi 
(1), which is on all fours with the present 
case. We must, therefore, take it that 
Allah Bakhsh was the sole owner of the 
property, and the point for decision is 
whether the plaintiff, one of his daughters, 
is excluded from inheriting a share therein. 

The parties are Tarkhans by profession, 
reside in the town of Multan, and do not 
own uny agricultural land. The onus is, 
therefore, very heavy on the defeudants to 
establish a special custom overriding the 

(1) 89 P. R, 1888 
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Muhammadan Law. Now the riwaj-t-am, 
which states that certain families of Bhuttas 
are governed by Muhammadan Law and 
the rest by custom, is intended to apply to 
Bhatta agriculturists, and there is nothing 
to show that it records a custom applicable 
to Bhutta Tarkhans residing ina town. The 
defendants have not adduced ‘any other 
documentary evidence, and the oral evidence 
is insufficient to establish their defence. 
We find that four witnesses, who are 
descendants of a brother of Yar Muhammad, 
are now agriculturists in the Muzaffargarh 
District, a:d the fact, that they have now 
adopted the custom of other agricultural 
communities, has littl bearing upon the 
rule of inheritance applicable to Bhutia 
Tarkhans who continued to, reside in Multan 
city. There area few other witnesses of 
this tribe in Multan, who have given 
evidence to the effect that daughters and 
sisters in this family and other families of 
Tarkhans have been excluded by males, 
Now it appears that the females have not 
in some eases asserted their right of 
inheritance, but this is by no means a rare 
occurrence. It has been pointed out in 
more judgments than one that this practice 
of the males excluding the females cannot 
be elevated to the dignity of custom, unless 
there is clear and cogent evidence that it 
has been uniform and has existed for a 
sufficiently long period. This requirement 
of a valid custom the defendants have failed 
to prove, and we cannot, therefore, hold 
that Muhammadan Law has been superseded 
by a recognized custom prevailing in this 
community. 


On the other hand, Sohara, one of the 
defendants’ own witnesses, admits in cross- 
examination that if his sister claimed a 
share, he would not contest her right to 
receive it. The documents, P-10, an ag. 
reement dated the 25th of March 1881, 
and P.1, a mortgage-deed dated the 
12th April 1887, both executed by the 
deceased Allah Bakhsh, contain, in unmis- 
takable terms, admissions by him to the 
effect that his mother and sisters were 
entitled to inheritance in seecordance with 
the Muhammadan Law. These documents 
are of great importance, and the fact that 
Allah Bakhsh did not carry ont his” promise 
to give their shares to the female relatives 
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does not weaken the foree of the clear 
admissions in favour of tbe applicability of 
the personal law. At any rate, they detract 
very much from the value of the oral 
instances as to the exclusion of females 
from inheritance in this family. We have 
then un adjudication by a Court of Justice 
in 1895 (ride P-5 and P-6), by whicl. 
the objections to attached property preferred 
by some females were accepted on the 
ground that Bhutia Tarkhans were governed 
by Muhammadan Law. To the same effect, 
is another objection case (vid: P-3 and 
P-4) in which the parties were TYarkhans 
of the Multan city but did not, if appears, 
belong to the Bhutta tribe. The documents 
P-7 to P-9 relate to a case which 
ended ina compromise, and do not help 
either party. 


This is all the evidence which has been 
adduced on the question of custom, and upon 
the unsatisfactory material before us we are 
unable to hold that the onus of establishing 
custom, which rested very heavily upon the 
defendants, has been discharged. In Abdul 
Hakim y. Mausammat Bilochnt (2) a Divi- 
sion Bench of this Court held that among 
the Muhammadan carpenters, residents of the 
Multan city, there was no definite custom 
as regards succession at variance with the 
Muhammadan Law, and this decision, 
though the parties were not Bhuttas, 
certainly shows that the carpenters of this 
town ds not observe custom and follow 
their personal law. The observation that 
“in the Multan District the customs of the 
people are less adverse to the rights of 
women than in the Kastern Punjab due to 
the preponderance of the Muhammadans 
in the locality and the influence to some 
extent of Muhammadan Law” is very appo- 
site here. 


The result is that the rule of succession 
applicable to the parties is that supplied by 
the Muhammadan Law, and it is clear that 
the widow, Musammat Bakhtawar, is entitled 
to 1/16th share and that the children, 
namely two sons and three daughters, inherit 
the xest of the property, out of which ‘the 
dlaintHf’s share is 15/16 by 1/7==15/112. 
We accordingly accept the appeal, and 
setting aside the decree of the lower Appel- 


(2) 47 P. R. 1900; P. I. R. 1990 p. 381. 
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late Court we pass a decree in favour of 
the plaintiff for 15/112th share of the house 
in dispute. As the plaintiff has not been 
successful in establishing the share men- 
tioned by. her in the plaint, we leave the 
parties to bear their own costs throughout 
the litigation, with the exception of the costs 
in Civil Appeal No. 345 of 1912 preferred 
by the respondents to the Divisional Court, 
in which the costs should be paid as directed 
by that Court. 

` Appeal accepted. 


: CALCUTTA HIGH' COURT. 
Privy Counc, Appiication No, 2 or 1914. 
May 24, 1915. 
Present:— Sir Lawrence Jenkins, Kt., Chief 
_ Justice, and Mr. Justice N. R. Chatterjea. 
DEBENDRA NATH DAS—Derenpant— 
PETITIONER 
->a VETSUS 


BIBUDHENDRA MANSINGH~—~ 
- Protxtivs—QOpposite PARTY, 

Civil Procedure Code (Act V of 1908), s. 110, “Court 
‘immediately below”, meaning ef —Letters Patent, 1865, 
(Cal ), els. 15, 36—Single Judge, function of —Decision 
of such Judge, if can be revised under Civil Procedure 
Code (Act F of 1908), s. 115. 

A reversal by the High Court, in an appeal under 
clauso 15 of the CHarter, of the judgment of a 
single Judge of the High Court, setting aside the 
decree of a lower Appellate Court, has the effect of 
affirming the decision of tho latter Court, that is, the 
“Court immediately below” within the meaning of 
section 110 of the Code of Civil Procedure. , 

A Judge of a High Court sitting alone is not a 
Court subordinate to the High Conrt, but performs a 
function directed to be performed by the High Court. 
No decision of a single Judge can, therefore, be 
yevised under section 115 of the Civil Procedure 
Code. 

Application for leave to appeal to His 
Majesty in Council. 
Babu Narendra 

Petitioner. 
Babu Ram Charan Mitter, for the Opposite 


Party. 

‘ JUDGMENT. 

JENKINS, C. J.—This is an application for 
a certificate ‘that, as regards amounf or 
value and nature, the ease fulfils the 
requirements of section 110 of the Code 
of Civil Procedure, or that it is otherwise 
a fit one for appeal to His- Majesty in 
Conneil. aD a ge N 


Chandra Bose, for the 


- 


-High Court took a different 
that which ultimately prevailed. 


To ascertain the amount or value, the 
matter was referred to the Court of first 
instance (Order XLV, rule 5). That Court 
has determined the amount or value and 
has returned its report, according to which 
the amount or value exceeds Rs. 10,000. 
We see no reason to dissent from that 
determination. 

It only remains to be seen whether as 
regards nature the requirements of section 
110 are fulfilled. The Court of first instance 
as well as the lower Appellate Court 
decided adversely to the present applicant. 
On appeal to the High Court, a single 
Judge reversed the decree cf the lower 
Appellate Court. From this judgment of 
a single Judge there was an appeal to 
the High Court under clause 15 of the 
Charter, with the result that the judgment 
of the single Judge was reversed by a 
Bench of two Judges. It will thus he 
seen that the first judgment of the High 
Court reversed the decree of the Court 
immediately below, but that this reversal 
was afterwards in effect cancelled, with the 
result that the only effective judgment 
of the High Court affirmed the decision 
of the’ Coort immediately below (section 
110, Civil Procedure Code). 

This appears to me to be the true result 
of the letters Patent and the Code, for 
the Code makes no provision for an appeal 
within the High Court, that is to say, 
from.a single Judge of the High Court. 
This right of appeal depends on clause 
15 of the Charter. - 

And here I may point out thata Judge 
sitting alone is not a Court subordinate 
to the High Court, but performs a 
function directed to be performed by the 
High Court (clause 36, Letters Patent). 
And thus no decision of a single Judge 
can be revised under section 115 of the 
Code. 


But though in this view of the matter 
the decree of the Court immediately 
below has been affirmed, it will be right 
to grant a certificate for there isa sub- 
stantial question of law involved, and it 
makes the ease all the more a fit one 
for appeal to His Majesty in Council that 
on the question involved, a Judge of tile 
view frem 


Nang 
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The certificate sought must, therefore, 
be granted that as regards amount or 
value and nature the case falfils the 
requirements of section 110 of the Code, 

N. R. Cuarrergea, J.—I concur. 

Certificate granted. 





MADRAS HIGH COURT. 
Civic MISCELLANEOUS SECOND APPEAL No, 132 
or 1914. 

August 2), 1915. 

Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

KUNHAMMAD KUTTI—Coonter- 
PETITONER — APPELLANT 

versus 

PANCHARA ALLBEMA AND ANOTHER— 


PETITIONERS— RESPONDENTS.” 
Malabar Compensation for Tenants’ Improvements 
Act (Mad. I of 1900), ss. 15, 6 (3), 20 —Re-valuation 


‘of improvements after decree but before execution. 


Neither section 15 nor section 6 (3) of the Malabar 
‘Tenants’ Improvements Act allows'a re-valuation of 
improvements unless there have been -additional 
improvements effected after the first valuation or 
there has been a changein the condition of the 


improvements. 
Veluthemana v. Pathuma, 17 Ind. Cas. 131, fol- 


lowed, l or 
Appeal .against the decree of the District 


Court, North Malabar, dated the 18th August 
19}4, in Appeal Suit No. 627 of 1913, pre- 
ferred against the order of the Court of 
the District Munsif, Tellicherry, in Miscel- 
laneous Petition No. 1460 of 1913 (Original 
of 1912). 

FACTS.—This was a suit for eviction 
of a tenant under Malabar Improve- 
ments Act. The Court. fixed the amount 
of compensation payable tə the tenant 
in the decree in accordance 
Commissioner’s report and the final decree 
for eviction was passed, The plaintiff 
deposited the amount in Court and obtained 


'recovery of plaint property on 17th July 


19 3. Before execution, a: Government 
Notification having been issued revising 
rates for produce and allowing Rs. 35-2 
for 1,000 cocoanuts, the defendant presented 
a petition to the Munsif praying for re- 


‘valuation of the cocoanuts on, that basis, 


which was higher than that fixed by the 
Commissioner, víz., Rs. 30-3 per 1000 cocoa- 
nuts, The -Munsif rejected the petition, 
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holding that Madras Act I of 1900 did not 


contemplate a re-valuation on the ground of 
alteration of rates by Government. On 
appeal, the District Judge, in reversal of the 
Mansif’s order, allowed the vre-valuation as 
prayed for, holding that section 20 applied to 
the case, being ‘improvement of a kind not 
covered by any other provision in this Act, 
but which, by law and custom, the tenant is 
entitled to have.’ 
The plaintiff appealed to the High east 


Mr. K. Govinda Marar, for the Appel- 
lant. 

Mr. C. Madhavan Nair, Counsel, for the 
Respondents. 


JUDGMENT.—Following the case of Ve- 
luthemana v. Pathuma (1) we hold that 


‘neither section 15 nor section 6 (3) of the 


Improvements Act allows a re-valuation of 
improvements, unless there have been addi- 
tional improvements_effected after the first 
valuation or there has been a change in the 
condition of the improvements. 

Section 20 referred to by the 
Judge lias no relevancy. 

The District Judge’s order is set aside and 
that of the Munsif restored with costs of the 
defendants in this and the lower Appellate 
Court. F 


District 


Order set aside, 
(1) 17 Ind. Cas. 131, 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civiu Appgat No. 236 or 1915. 
December 14, 1915. 

Present: —Mr. Lindsay, dG: ' 
Musammat NANHI KHANAM AND OTSERS—- 
DEFeNDANTS—APPELLANTS 

j ; VETEUS 
Musammat MASUMAN AND OTAERS — 

PLAINTIFFS AND DEFENDANT -- RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 116— 
Running of limitation —Damages for breach of contraet, 
‘suit for—Covenant for title in sale- deed—Pardanashin 
woman, position of—Consideration money, non-receipt 
of, plea as to-—Burden of proof. 

On2 of the covenants in a registered sale-deed 
was éhab if at the snit of any person the vendee 
lost any portion of the land sold to ‘him, the 
vondors would refund to him-.a proportionate sum 
of money or give him some other land of their 
own of the same quality and would further 
indemnify him against any expenses həs might 
incpr' in defending such a suit. After the sale s 
person sued the vendee for redemption of tha land 
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sold to him, and, it having been found that the 
yendors had no right to sell the land, the suit was 
decreed and the vendee lost the land. The 
vendee brought a suit against the vendors on the 
said covenant for recovery of damages for breach of 
the contract: 

Held, that Article 116, Schedule I of the Limitation 
Act, applied to the cnse, and that the limitation 
began to run not from the date when the sale-deed 
was executed, but from the time when the vendee 
lost the land by reason of the redemption suit. [p. 
748, col. 1 ] 

A pardanazhin woman is bound by the terms of a 
deed executed by her with full knowledge of its 
contents and with full appreciation of its effect. [p. 
748, col. 1.] 

Where in a suit based on the terms of a deed, the 
execution of which is proved, one of the exccutants 
pleads that she received no part of the consideration 
money, it is for her to prove that plea, and the 
fact that the consideration money is shown in the 
deed as having been paid to another of the executants 
does not absolve her from the liability upon the 
contract. [p. 748, col. 1.] 


Appeal from the decree of the District 
Judge, Sitapur, dated the 29th March 1915, 
confirming that of the Subordinate Judge, 
Sitapur, dated the 7th January 1914. 


Mr. Mohammad Wasim, for the Appel- 
lants. 
Pandit Gokaran Nath Misra, for the 


Plaintiffs- Respondents. 


JUDGMENT.— This case was for disposal 
on the 7th of December and on that date the 
learned Counsel for the appellants presented a 
petition asking leave to add further grounds 
tothe memorandum of appeal, which had 
already been filed. I intimated to the 
learned Counsel that I was unable to grant 
ihe application inasmuch as the petition 
had been filed. too late, and as it also 
appeared thatthe new grounds of appeal 
which it was proposed to add referred 
to matters which do not seem to have been 
debated in the Courts below. I pass on 
now to deal with the points which have been 
raised in the original memorandum of appeal. 

The first point is concerned with a question 
of limitation. The suit was brought by one 
Tahawwar Khan against three defendants, 
Ali Husain, Mohammad Mirza Khan, a 
minor, and Nanhi Khanam. These gecond 
and third defendants are appellants» in the 
present appeal. The claim was for recovery 
of Rs. 3,868 together with interest, and the 
claim was based upona certain sale-deed 
which was executed in the plaintiff's favour 
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on the 15th of June 1887. This sale deed 
was executed by three persons, Abul Hasan, 
Ali Husain and Musammat Nanhi Khanam. 
Nanhi Khanam is the widow of Abul Hssan 
and the defendant-appellant Mohammad Mirza 
is her son. By this sale-deed certain pro- 
perty which the executants represented to be- 
long to them was sold to Tahawwar Khan for 
a sum of Rs. 2,000 and one of the covenants 
in the sale-deed reads as follows: —“If any 
person at any time shall createany dispute, or, 
if at the suit of any personany portion of the 
lands, great orsmall, out of the share which is 
being transferred to the vendee, shall be lost 
to him, then we, the executants, will refund 
to the purchasera proportionate sum of 
money or will give him other land of same 
quality from our other property and we 
further undertake to indemnify the purchaser 
against any expenses he may incur in 
defending any suit which may be brought to 
recover the property.” It appears that after 
this conveyance had been madea suit for 
redemption owas brought against the 
purchaser by one Asad Beg, who was a 
member of the same family as the executants 
of the sale-deed. The mortgage which Asad 
Beg sought to redeem had been executed in 
the year 1877. The mortgage was a mort- 
gage with possession and the mortgage- 
money wasasum of Rs. 250. When this 
suit for redemption was brought, the 
purchaser, Tahawwar Khan, put forward 
this sale-deed as an answer to the claim, but 
it wus found apparently that these execu- 
tants had noright to convey the property 
and Asad Beg’s suit for redemption was 
decreed on payment of the sum of Rs. 250. 
The resultof this action was that the pro- 
perty which Tahawwar Khan purported to 
buy under the sale-deed of 15th of June 1587 
was lost to him. The present suit, therefore, 
was one on the covenant above mentioned 
for the recovery of damages for breach of the 
contract. The Courts below were of opinion 
that the suit was within time and for the 
purposes of limitation they relied upon 
Article 116 of the First Schedule to the 
Limitation Act. The Article provides in 
the case of a suit for compensation for breach 
of a contract in writing registered a pericd 
of six years, which begins to run from the 
time the contract is broken. There can, | 
think, be no doubt that this was the Article 
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which is applicable to the suit and indeed 
the learned Counsel for the appellants has 
conceded so much, but his argument has 
been with respect to the time from which 
limitation began to run. He = argues 
that limitation should be taken to have 
started from the date upon which the sale- 
deed was executed, inasmuch as it has since 
turned out that the vendors had no real title 
to the property which they were conveying. 
I am unable to accept this. argument. This 
suit, as I have already said, is upon the 
covenant for title to which the defendant- 
appellant Nanhi Khanam was a party, and 
it appears to me to be clear beyond all donbts 
that the breach of thecontract complained 
of arose whenthe property was lost to the 
purchaser by reason of the suit for redemp- 
tion which was brought by Asad Beg. It 
is stated that Tahawwar Khan lcst possession 
on the 26th of March 1908 and as this snit 
was brought in May 1913, it was well within 
limitation. 

The nevt point taken is that the plaintiff- 
respondent had rio cause of action for the 
present suit, L am unable to see how any 
argument of this kind can be justified. Nanhi 
Khanam in the first Court tried to make out 


that she was no party to the ceed of sale and’ 


she also put forward v plea that she was a 
pardanashin woman. It has been found, as 
a matter of fact, that Nanhi Khanam was a 
party to this deed and that she executed it 


with full knowledge of its contents and with - 


full appreciation of the effect it was intended 
to produce. Nanhi Khanam, therefore, 
cannot be heard to say now that sheis not 
liable onthe covenant which is contained 
in the contract to which she wasa party. It 
was sought also to be argued that in the 
circumstances it liy upon the plaintiffs to 
show that some portion of the consideration 
money for thesale reached the hands of 
Nanbi Khanam. I cannot allow this argu- 
ment to prevail for execution by Nanhi 
Khanam having been proved, it lay upon her, 
if she had any case of this kind, to show 
that no part of consideration was paid to 
her. Itis true that the only money which 
ehanged hands on the occasion of the sale 
wasa sum of Rs. 325, which is said in the 
deed to have heen paid to one of the execu- 
tants Ali Hussain. That however does not 
in my opinion absolve Musammat Nanhi 
Khanam from liability. It has been admitted 
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by appellants’ learned Counsel that atthe 
time this.‘sale-deed was made Musammat 
Nanhi Khanam professed to have an interest 
in thts property over which she was assert- 
ing some claim for dower. It was probably 
for that reason that she joined in executing 
the deed. These being the facts, it seems ‘o 
me that the appellants have no case whatever 
and that Musammat Nanhi Khanam was 
just as much liable upon the contract as any 
of the other parties to it. 

The third ground contained in the memo- 
randum of appeal has not been pressed here. 
The result is that the appeal fails and is 
dismissed with costs. 

Appeal dismissed, 
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PUNJAB CHIEF COURT. 
Seconp Civic APPEAL No. 752 or 1913. 
March 1, 1916. 
Present:—Mr. Justice Shadi Lal and 
Mr. Justice Leslie Jones. 
SHARAF DIN— PLAINTIFF — 

APPELLANT i 
VETEUS 
MOHKAM AND OTHERS—DEFENDANTS — 
RESPONDENTS, 

Pleadings—Point not raised in Trial Court—-Issue 
thereon not asked for in Appellate Court—Point, 
whether can be urged in final Court of Appeal. 

A party cannot be allowed to urge a new point 
inthe final Court of appeal which was not raised 
inany of the lower Courts and on which no issue was 
framed, and where even the memorandum of appeal 
to the lower Appellate Court did not state that any 
issue in respect thereof was necessary and should 
have been drawn. [p. 749, col. 1.) 

Where, therefore, the plaintiffs suit for possession 
of cortnin property consisting of a takia, a mosque and 
a well on the ground that he was the sole owner 
thereof was dismissed and on appeal to the Chief 
Court he sought to recover possession as mutazalli 
of the mosque : 

Held, that he could not urge that contention at the 
final stage of the snit simply because there was a 
vagus reference in the plaint to his being mutawalli 
of the mosque [p. 749, cols. 1 & 2} 


Second appeal from the decree of the Divi- 
sional. Judge, Jullundur, 
April 1910, affirming that of, the Subordi- 
nate Judge, second class, Jullundur, dated the 
22nd December 1909, dismissing the suit. 


Skeikh Umar Bakhsh for Rai Bahadur 
Pandit Sh-o Narain, for the Appellant. 


dated the 12th: 


a 


A 
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* Mr. Fazl-i-Husain, for the Respondents. 
JUDGMENT! — The plaintiff-appellant 
brought an action for the possession of the 


property in suit consisting of a takia, a. 


mosque, a well, etc., on the ground that he 
was the sole owner thereof. The defend- 
ants, who are some of the proprietors in the 
villsge, denied the plaintiff’s allegation and 
asserted that the buildings in question were 
constructed by the inhabitants of the vil- 
lage, and that they were wagf and were not 
owned by any individual person. The Court 
of first instance framed issues on the plead- 
“ings of the parties and came to the con- 
clusion that the plaintiff, on whom the onus 
lay, had failed to prove that the property 
belonged to him, and it consequently dis- 
missed the suit. | 


The learned Divisional Judge upon appeal 
by the plaintiff declined to interfere; but 
his judgment 1s much too summary to be 
of any real value, and we accordingly allow- 
ed Mr. Umat- Bakhsh to deal with the 
evidence adduced by the plaintiff in support 
of his claim. | 

We find from the, revenue papers that. the 
plaintiff is shown as being in possession of 
the property and the proprietary body is 
recorded in the column ‘of ownership. The 
oral evidence of a few witnesses produced 
by ‘the plaintiff does not establish his-alle- 
„gation. On the other hand, there is ample 
proof on the record that the buildings were 

` eonstructed by the inbabitants of the village 
on the village shamilai. i 


The plaintifi’s claim as laid in the plaint 


- must fail. The further contention that he, 
as the mutwallz of the mosque, is entitled to 
recover possession thereof, was not raised in 
the Courts below and cannot be urged in 

| the final Court of Appeal. There was no issue 
on the point, and the memorandum of-appeal to 
the lower Appellate Court does not state 
that any issue in .respect thereof was ne- 
cessary and should have been drawn. In- 
deed, the grounds of appeal to this Court do 
not contain any allegation that the mosque 


is a religions trust and that the plaintif 


being its muiwalis has a right to recover 
possession thereof. On the other hand, 
grounds Nos. 3 and 5 distinctly assert the 
plaintiff’s ownership and deny that the,pro- 
perty is a part of religious trust. In these 
circumstances we cannot allow the plaintiff 
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to make out a new case at the last stage, 
simply because in the plaint there is a 
vague reference to his being. mutwalli of the 
mosque, A 

The alleged exclusive ownership of the 
plaintiff, which forms the basis of the suit, 
has not been established, and the question 
whether he as one of the proprietary body 
is entitled to joint possession with the other 
proprietors does not arise in this case and 
need not be considered. In fact the re- 
spondents do not. appear to have denied 
that right, and Mr. Fazl-i-Hussain states 
that his clients do not even now deny it. 
The appeal is dismissed with costs, 


Appeal dismissed, 


BOMBAY HIGH COURT. 
Seconp Ctvr Appeat No. 245 ov 1914, 
October 22, 1915. 
Present:—Mr. Justice Shah and 
Mr. Justice Hayward. 
MURLIDHAR NARAYAN GUJARATI — 
Derenpant No. 1— APPELLANT 

versus 


VISHNUDAS BALMUKANDAS— 


_ PriarxtirF—Resronpent. 

Civil Procedure Code (Act V of-1908), ss. 97, 143, 

` O. XXXIV, rr. 4, 5—Civil Procedure Code (Att XLV ot 

1882), c. 244—Transfer of Property Act (IV of 1882), 

ss. 88, 89 Preliminary decree in suit for sale of mort- 

gagad property not appealed from—Appeal from final 

decree, preliminary decree, whether can be questioned 

in-~A pplication under s. 89, Tiansfer of Property Act 
if application in ewecution. 

Like a decree under section 88 of the Transfer 
of Property Act, a preliminary deeree under rule 4 
of Order XXXIV, Oivil Procedure Code, is a 
decree which must be appealed from if the party 
concerned feels aggrieved by it. If it is not appealed 
from, it must be accepted as determining the rights 
of the parties for the purposes of all subsequent 
proceedings. [p. 751, col. 2; p. 752, col. 1.) 

Therefore, where no appeal is filed against a pye. 
liminary decree passed under rule 4 of Order XXXIV, 
the points which could have been raised in that 
appeal if it had been filed, cannot be raised in an 
appeal against the final decree passed under rule 
5. In other words, the correctness of a preliminary 
decree canuot be questioned in an appeal from the 
final decree, Even under the old Code a decree, 
under section 88 of the Transfer of Proporty Act, 
could not be questioned in an application for an 
order absolute under section 89 or in an appeal 
from an order absolute made on euch an application, 
[p. 751 cols. 1 & 2.) 


? 


É 
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Obiter.—An application for an order absolute under 
section 89 of the Transfer of Property Act would be 
really an application to execute the decree passed 
in accordance with section 88 and the order itself 
would be an order in execution, and nob a decree [p. 
751, cols. 1 & 2.) 

uære.— Whether the right to appeal accrued to 
the appellant at the date of the preliminary decree 
or of the suit? [p. 750, col. 2; p. 752, col. 1.] 

Second appeal from the decision of the First 
Class Subordinate Judge, at Nasik, in 
Appeal No. 248 of 1912, confirming the decree 
passed by the Second Class Subordinate 
Judge of Yeola, in Civil Suit No. 249 of 


1907. 


Mr. Weldon (with him Mr, M. TY. Bhat), 
for the Appellant. 

Mr. Coyaji (with Lim Mr. 8. 8. Patkar), 
for the Respondent. 


JUDGMENT. 

Sau, J.—Several questions of law have 
been argued in this appeal, but it is necessary 
only to decide one of them as it is sufficient 
to dispose of the appeal. 

The facts connected with that point are 
briefly these: The suit, out of which this 
second appeal has arisen, was filed on the 
4th of June 1907 cn a mortgage, dated 
the 29th of April 1897. The mortgagee 
sought to enforce his mortgage claim by sale 
of the mortgaged property. A preliminary 
decree was passed on the 30th of June 1910 
as contemplated by Order XXXIV, rule 4, 
of the Civil Procedure Code, 
among other things, defendants Nos. 1 
and 2to pay the mortgage amount within 
six months to the plaintif and in default 
directing a sale of the mortgaged property. 
The defendants Nos. 1 and 2 failed to pay 
tho amount, and a final decree for sale 
was made on the 15th of March 1912, 
apparently as contemplated by rule 5 of the 
same Order. The present appellant, who 
is defendant No. 1, had not appealed against 
the decree of the 30th of June 1910; but he 
appealed to the District Court ‘from the 
decree of the 15th of March within the 
time allowed by law. In that appeal he 
substantially raised points against the decree 
of the 30th of June 1910. It was objected 
inthe lower Appellate Court thatin virtue 
of the provisions of section 97 of the Civil 
Procedure Code the appellant could nut 
raise any point against the preliminary decree 
in hig appeal against the final decree of 
the 15th of March 1912. The lower Appellate 


ordering, | 


Court held that the appellant was precluded 


. Írom disputing the correctness of the pre- 


liminary decree in the appeal preferred from 
the final decree. 


The learned Counsel for the appellant 
before us has questioned the correctness of 
this view and has urged that the present sunit 
having been filed before the new Code 
came into force, the right of appeal must be 
held to have accrued to him under the old 
Code of 1882, that it could not be taken 
away or modified in any way by the new 
Code, that under the old Code there was 
no distinction’ made between a preliminary 
and final decree and that it was open to 
him in appeal from the final decree to argue 
the whole case according to the repealed 
Code. | 

In support of the first part of this 
argument he has relied upon the cases of 
Ratanchand Shrichand vy. Hanmantrav Shit- 
bakas (1), Colonial Sugar Refining Company v. 
Irving (2) and Nana Aba v. Sheku Andu (3), 
and urged that the right to appeal accrued 
to him within the meaning of section 154 
of the new Code of Civil Procedure not at 
the date of the preliminary decree, but at 
the date of the suit. This point is not free 
from difficulty thongh the decided cases 
apparently support the appellant’s conten- 
tion. 

But assuming, without deciding in favour 
of the appellant, that his right to appeal 
accrued to him at the date of the suit and 
that that right is governed by the provisions 
of the old Code, it seems to me clear that 
even then his appeal to the District Court, 
so far as it related to the decree of the 30th 
of June 1910, would be barred. Even if 
the decree be treated as one falling uuder 
the old Code and the provisions of the Trans- 


. fer of Property Act which were then in force, 


it is clear that the decree of the 30th of June 
1910 for payment within six months would 
bea decree contemplated by section 88 of 
the Transfer of Property Act, and the order 
absolate for sale in default of payment would 
be made under section 89 of that Act. Such 
an order is not referred to in section 89 as a 


(16 B. H.C. R. (A. C. J.) 168. 

(2) (1905) A. C. 369; 74 L. J., P. C. 77;1 92. L. T, 
735; 21 T. L. R. 518. 

(3) 10 Bom, L. R. 330; 32 B, 337. 


+ 


~- 


L. 
1. 
` 360; (1914) M. W. N. 487 (P. 
A. 
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decree, though the first adjudication is des- 
eribed as a decree in section £8. This order 
under section 89 would be appealable in virtue 
of the provisionsof section 244,of the old 
Code read with the definition of the term 
“decree” as given in that Code. Whatever 
doubts there may have been on this point 
in virtue of the conflict of decisions as to 
whether an application for an order absolute 
for sale on default of payment by the 
mortgagor was one ‘for execution of decree” 
governed by Articlel79 or “to enforce judg- 
ment’’ under Article 150 of the Indian 
Limitation Act of 1877, or it was an applica- 
ticn under section §9 of the Transfer of 
Property Act not subject to any period of 
limitation or governed by Article 178 of the 
Limitation Act of 1877, recent decisions of 
the Privy Council have placed the point 


-beyond all doubt and controversy. The cases 


of Batuk Nath v. Munni Dei (4), Abdul 
Majid v. Jawahir Lal (5) and- Munna Lal 
Parruck v. Sarat Chunder Mukerji (6), in the 
last of which their Lordships of the Privy 
Council affirmed the decision of the Calcutta 
High Court in Amolak Chand Parak yv. Sharat 
Chandra Mukherjee (7), show that au: applica- 
tion for an order absolute would be really 
an application to execute the decree passed 
in acvordance with section $8 of the Transfer 
of Property Act. But whether an order 
absolute for sale is treated as an order 
falling under section 244 and appealable 
on that footing or not, itis quite clear that 
even under the old Code the correctness of 


the decree under section 88 of the Transfer’ 


of Property Act could not be questioned in 
an application for an order absolute under 
section 89 or inan appeal from an order 
absolute made on such an application. The 
decree under section 88 of the Transfer of 
Property Act, which.is now called a pre- 


(4) 23 Ind. Cas. 644; 18 C. 
596; 19 C. L. J: 674; 27 M. 
A. 284; 1 L. W. 729; 41 


W. N. 740; 12 A. L.J. 
J. J; 16 M. L. T. 1; 86 
A. 104; 16 Bom, L, R. 
C.). 
L, 


s 
(5) 23 Ind. Cas, 649; 12 J. 624,16 Bom. L. 
R. 895; 18 C. W. N. 963; J9C. L. J. 626; 36 A. 360; 
27 M. L. J. 17; (1914) M. W. N. 485; 16 M. L. T. 44; 
LL. W. 483 P. C.). 
(6) 27 Ind. (as, 683; 17 M. L. T. 120; 21 C. L. J. 
118; 2 L. W. 282; 19 ©. W. N. 561; 28 M. k. J. 


. 470;42 L A. 88; 17 Bom. L. R. 408 (P. CO); 420. 


776. 
(7)..11 Ind. Cas, 943; 16 C. W. N. 49; 38 O, 913. 


- old Code of 1882 had application, 


liminary decree under Order XXXIV, rule 
4, is the decree which must be appealed 
from if the party concerned feels aggrieved 
by it and which, if not appealed from, must 
be accepted as determining the rights of 
the parties for the purposes of all subsequent 
proceedings. It is clear, therefore, that the 
defendant No. 1 was precluded from disputing 
the correctness of the decree of the 80th of 
June i910 in the lower Appellate Court, whe- 
ther his right of appeal was governed by 
the new Code of 1908 or the old Code of 
1882. 

On this ground alone the present appeal 
must fail. The result is that the decree 
of the lower Appellate Court is affirmed with 
costs. 


HAYWARD, J.—I concur. I have no doubt 
that the question sought to be raised here 
cannot be litigated in this apeal. Even 
assuming that the old Code of 1882 has 
application, the decree of 1910 ordering 
payroent of the mortgage-money and in 
default sale of the property would be a decree 
under section 88 of the Transfer of Property 
Act, and the order absolute for sale of the 
property in default of payment of the mortgage 
money -would be an order under section 89 
of the Transfer of Property Act. If the 
appellant had desired to call in ques- 
tion the decree cf 1910, he should have 
appealed against that decree, and he cannot 
now in an appeal against the subsequent 
order bring into question matters decided in 
that decree. Therecan be no question, in my 
opinion, that the latter order wonld be an 
order in execution and not a decree and would- 
have been governed by Article 179 of the 
old Limitation Act of 1877 corresponding to 
Article 182 of the present Limitation Act, 
according to the decision of the Privy Council 


-in the case of Abdul Majid v. Jawahir Lal (5), 


This view has been confirmed by the sub- 
sequent decision of the Caleutla High Court, 
holding that a similar case from the Original 
Side of that Court was governed by Article 
183 of the Schedule of the present Limita- 
tion Act. This decision was in the case 
of Amolak Chand Parak v. Sharat Chandra 
Mukherjee (7) and was confirmed on appeal 
by the Privy Council in Munna Lal Parruck 
v. Sarat Chunder Mukerji (6). 


This proceeds on the assumption that the 
The 
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authorities quoted would certainly appear 
to support that contention. But it is not 
necessary to decide that question here, in view 
of the foregoing remarks and of the fact 
that this appeal would in any case be barred 
as an appeal under the new Code of 1908, 
being an appeal upon matters decided in a 
preliminary mortgage decree under rule 4 
which ‘could not be argued in appeal from 
the final decree for sale under rule 5 of 
Order XXXIV of the Schedule by . reason 
of the provisions of section 97 of the: present 
Code of Civil Procedure. 

This appeal must, therefore, be dismissed 
with costs. ? 
Appeal dismissed. 


PUNJAB CHIEF COURT. 
First Civil APPEAL No, 2278 or 1913. 
March 7, 1916. 
Present:— Mr. Justice Shadi Lal and 
r M», Justice Leslie Jones. 
AMIR DIN AND OTHERS—- PAINTIFES— 
23 APPELLANTS 
versus 
Musammat SAHIBAN AND oTHERS— 


DarenDANTs—RESPONDENTS. l 

Custom— Alienation—Khojas of Chiniot, District 
Jhang—Burden of proof—- Settlement-deed, validity of. 

"he burden of proving that the power of alienation 
of a Khoja resident of Chiniot is restricted by custom, 
is upon him “who alleges this; inasmuch as the 
Khejas of the town are gencrally traders or merchants 
and do uot depend upon agriculture for their 
livelihood. [p. 752, col. 2] 

A deed whereby a Khoja of Chiniot had settled 
some landed and house ‘properties upou bis wife, 
was held to be valid and operative. [p. 753, col. J.] 

First appeal from the decree of the District 
Judge, Jhang, dated the dist July 1913, 
dismissing the claim. 

Mehta Bahadur Chand, for 


lants. r 
Mr. Fazl-¢-Husain, for-the Respondents. 


JUDGMENT.— This appeal arises out of 
an action brought by the collaterals of one 
Allah Jawaya, a Khoja of the town of Chiniot 
in-the District of Jhang, to contest the vali- 
dity of a deed dated the 27th May. 1908, by 
which he settled some landed and house 
properties upon his wife Musammat Sahiban. 
The District Judge has held that part of the 
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landed property is non-ancestral, the rest 
being ancestral; and that the plaintiffs have 
failed to establish a custom restricting Allah 
Jawaya’s power of alienation. He has con- 
sequently dismissed the suit. 


Upon this appeal preferred by the plaint- 
iffs the learned Counsel on both sides are 
agreed that the question whether Musammat 
Sahiban got an absolute estate in virtue of 
the alienation in ber favour does not arise in 
the case and need not be determined; and in 
view of our decision as regards the alleged 
custom we consider-it unnecessary to pro- 
nounce any opinion upon the correctness or 
otherwise of the finding relating to the an- 
cestral nature of the property. | 


Confining the case, then, to the simple 
issue relating to the power of alienation, we 
observe that the alienor was a resident of a 
town, did not depend upon agriculture for his 
livelihood, and belonged to atribe the mem- 
bers of which are, it is well known, generally 
tvaders or merchants. The onus, therefore, 
lies heavily upon the plaintiffs to prove a 
custom placing restriction upon the power of 
disposition of a Khoja; and after hearing 
Mr. Bahadur Chand we have no hesitation 
in holding that they have hopelessly failed 
to discharge it. In support of the alleged 
custom not a single instance, judicial or 
otherwise, has been adduced; and the sole 
evidence to which our attention has been, 
drawn is the oral testimony of two of 
plaintiffs’ witnesses, namely, Hahi Bakhsh 
and Walidad, who make bald statements to 
the effect that a sonless Khoja is not entitled 
to give his property to his widow or a 
stranger. They admit that there is no in- 
stance to corroborate their evidence, and the 
former states in respect of one Mir Mubam- 
mad (a Khoja) that he could give his pro- 
perty toany one by means ofa gift. Walidad,. 
when cross-examined in regard to his own 
power of disposition, replied that he was 
competent to gift or sell his property to any ` 
one. *This is all the evidence upon which 
the plaintiffs base their case, and itis ob- 
vious that no Court of Justice can, upon a 
slender and unsatisfactory material of this 
nature, record a dinding in their favour. The 
resp$ndents have adduced documentary and 
oral evidence showing that the Khojas have 
been making Wills in fayour of their wives 
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and other relatives, but there is no necessity 
to refer to it or to the criticisms advanced 
against it by the learned Pleader for the 
appellants. 

Suffice it to say that the evidence adduced 
by the appellants is wholly insufficient to 
sustain a finding in their favour, and that 
the defendants were not, in the circumstances, 
called upon to produce any evidence in re- 
buttal. 

We accordingly affirm the decree of the 
District Judge and dismiss the appeal with 
costs. 

Appeal dismissed, 


naaa 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. . 
APPEAL FROM APPELLATE Decree No. 497 
or 1914. 
July 1, 1915. 

Present:—-Sir Henry Drake-Brockman, J. C. 
GOVIND AND OTHERS— PLAINTIFFS—- 
APPELLANTS 
VETSUS 
JAGANNATH—Derenpant— 


RESPONDENT. 

Transfer of Property Act (IF of 1882), ss. 58 (b), 68 
(a), (6)—Simple mortgage, essential element of ~Suit 
for mortgage money—Mortgagor, when personally liable 
—Foreclosure, right of, given in mortgage— Fixation of 
date for payment, effect of. 

For a mortgage to be a simple mortgage the 
mortgagor must, under the definition in section 58 
(b) of the Transfer of Property Act, bind himself 
ner ad to repay the mortgage-money. [p. 754, 
col. 2 

The language of section 68 (a) of the Act seems 
to indicate an intention on the part of tho Legis- 
lature to exclude the personal liability of the mort- 
gagor in all cases where it is not expressly provided 
for. [p. 754, col. 2.) 

The security referred to in section 68 (b) must 
be one effected by a mortgage under the Act. [p. 
755, col. 2.) 
here the only remedy mentioned in the mort- 
guge-deed as available to the mortgagee is foreclosure, 
the mere fact that the mortgagor undertakes to pay 
the mortgage-money by a fixed date does not 
amount to a stipulation to repay the same within the 
meaning of section 68 (a) of the Transfer of Pro- 
perty Act, and it is for the mortgagee to prove that 
a personal remedy against the mortgagor is me 
open to him. [p. 754, col. 2; p. 766, col. 1.] 

Narotam Dass v. Sheo Pargash Singh, 10 O. 740 
. (P.C.); 111. A. 88; 8 Ind. Jur. 275; 4 Sar. P. ©. J. 
522; Rafique & Jackson’s P. C. No. 78 ant! Bunseedhur 
v. Sujaat Alt, 16 G. 540, referred to. 


Appeal against the decree of the Divisionale 
Judge, Nagpur Division, dated the 28th March 
1914, reversing that of the Additional 
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Subordinate Judge, Kamptee, dated the 25th, 
July 1913. 

Rao Bahadur V. R. Pandit, for the Appel- 
lants, 

Mr. F. W. Dillon, for tbe Respondent, 

JUDGMENT.—The appellants in this case, 
sued on foot of a mortgage-bond to recover 
the mortgage-money from the mortgagors per- 
sonally. The plaint contains an express state» 
ment that the mortgagees relinquish ‘their 
mortgage-rights—wadi aple gahanache hakk. 
soran det ahet, 

The Courts below have concurred i in hold- 
ing that the mortgagors have not “bound 
themselves to repay the mortgage-money”’ 
within the meaning of clause (a), section 
68, Transfer of Property Act. The Trial 
J ndi considered that personal liability 
should be enforced under clause (b) of the 
section, on the ground that the mortgagors 
themselves removed and dealf with as their 
own certain agricultural produce to which the 
mortgage extends. On the latter point, 
however, the lower Appellate Court took 
the opposite view, with the result that the 
suit has been dismissed. 

So faras the mortgaged property is con- 
cerned, the only remedy mentioned in the 
deed as available to the mortgagees is fore- 
closure. The document begins by giying.the 
principal as Rs. 1,474,and undertaking. to 
pay interest at 14 annas per cent per mensem 
till liquidation. The principal is then made 
payable with interest on the whole umount 
by 4 yearly instalments, Compound interest 
at 2 per cent. per mensem is to be paid on ‘the 
sum in default at any given time, and the 
entire balance is made exigible in lump 
should any 2 instalments or part of each of 2 
instalments be unpaid atone time. The mort- 
gaged property consists of two malik makbuza 
fields and the annual produce of three other 
fialds. The clause affecting produce explicitly 
provides that the land from which it is raised 
has not itself been mortgaged. Then follow 
stipulations which have been translated thus:— 


“The above-mentioned property has been 
mortgaged till liquidation of the amount. It 
is managed and possessed by us and will con- 
tinue to be so in future. Any loss to the pro- 
perty on account of heavenly calamities will 
be ours. If your amount be not repaid in 
accordance with the stipulations or the 
provision for payment in lump, the whole 
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mortgaged property shall stand foreclosed 
for the entire amount that may be found due 
after deducting repayments, whether it be on 
account of principal or on account of interest.” 

It will be observed that the document 
does not come within the definition of a 
mortgage by conditional sale in section 58 
(ce), Transfer of Property Act. It is in one 
of the forms described by Turner, C. J., in 
Ramasami Sastrigal v. Samtyappanayakan (1) 
as known to the Hindu Law. The learned 
Judge remarked in this connection as 
follows :-— 

“Among these is the mortgage with a 
condition that, in the event of default being 
made in the payment of principal on or 
before the date named, the property 
mortgaged shall pass to the mortgagee as an 
absolute purchaser. 

“This form of Hindu mortgage under the 
names of katkabula, muddatakriyam and 
gahan lahan obtains commonly throughout 
British India, though its incidents may 
vary. It is generally, though not univer- 
sally, accompanied by the delivery of pos- 
session to the mortgagee with permission to 
enjoy the usufruct either in lieu of, or in part- 
payment of, the interest, and, while ordinari- 
ly it involves no personal obligation on the 
part of the mortgagor for repayment of the 
debt (Macpherson on Mortgages, 11), it may, 
by special agreement or local custom, confer 
on the mortgagee the option of recovering 
the money from the mortgagor personally or 
of availing himself of the sale.” 


On the authority of the same passage in 
Macpherson’s Law of Mortgage in British 
India their Lordships of the Privy Council 
said in Balkishen Das v. Legge (2):— 


“Tt is not necessary in a mortgage by con- 
ditional sale, ‘kutkubala’ or ‘bat-bil-wafa’ that 
the mortgagor sheuld make himself person- 
ally liable for the repayment of the loan.” 

The passage thus relied on will be found 
on page 11 of the 5th and on page 15 of the 
7th edition of Macpherson’s work. 

For the appellants it is urged on the autho- 
rity of Musaheb Zaman Khan v. Inayat-al-lar 
(3) that where there is nothing to show a 


(1) 4 M. 179 at p. 183. 

(2) 22 A. 149 at p. 159; 27 I. A. 58; 4 C. W. N. 153; 
2 Bom. L, R. 628; 7 Sar. P. O. J. 601. 

(8) 14 A, 613; A. W. N. (1892) 80, 
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contrary intention of the parties, every mort- 
gage carries with it a personal liability to 
pay the money advanced. In that case the 
mortgage sued on was a simple” one and the 
dictum relied on (page 519) is rested on the 
authority of an English case Sutton y Sutton 
(4) decided by Sir G. Jessel, M. R. In Eng- 
land, however, the personal liability of the 
mortgagor is always implied: see Fisher’s 
Law of Mortgage,” paragraph 8, (page 7, 
6th edition). And under the Conveyancing 
and Law of Property Act, 1881, a mortgage 
of freehold or leasehold land, if it be express- 
ed to be by way of statutory mortgage and be 
made ina certain form, implies both a cove- 
nant by the mortgagor for paymentof principal 
and interest at the stated rate and a proviso 
for reconyeyance by the mortgagee upon pay- 
ment on the stated day of principal and 
interest. But the language of section 68 (a), 
Transfer of Property Act, seems to indicate 
an intention on the part of the Indian Legis- 
lature to exclude the personal liability of the 
mortgagor in all eases where it is not 
expressly provided for, and the other clauses 
of the section have no application. For a 
mortgage tobe a “simple” mortgage the mort- 
gagor must, under the definitionin section 
58 (b) of the Act, bind himself personally to 
pay the mortgage-money. That to make the 
personal estate other than the mortgaged 
property liable something more is required 
than an initial promise such as appears 
in the dcecument now under consideration, 
is shown by the decision in Narotam Dass v. 
Sheo Pargash Singh (5), where their Lordships 
of the Privy Council held that a document 
containing a promise to repay the principal 
with interest within a period of 2 years 
was a mere hypothecation, there being no 
personal contract on the part of the debtor 
to pay out of his personal estate. That 
view was applied to a very similar case by 
a Divisional Bench of the Calcutta High 
Court in Bunseedhur v Sujaat Ale (6), 

A promise to pay by a fixed date is a 
feature of most mortgages, and the mention 
ofa date is practically essential to enable the 
mortgagee to know when he may resort to 
the remedy or remedies to which his agree- ` 


(4) 22 Ch. D. 511 at p. 615; 52 L. J. Ch. 333; 48 L, 


e T. 95; 31 W. R. 369. 


(5) 10 C. 740 (P. O.); 111. A. 83; 8 Ind. Jur. 276; 4 
Sar. P. O. J. 522; Rafique and Jackson’s P. CO. No, 78. 
(6) 16 Q, 549, 
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ment entitles him. In the present case one re- 
medy only ~ foreclosure—is expressly named, 
and it is, therefore, for the appellants to 
show clearly that another also was intended 
to be available. It is urged that the fields 
` mortgaged were not equal in value to the prin- 
- cipal amount secured, the larger one having 
admittedly been released by the mortgagee 
for Rs. 700 only, and that the mortgage of 
‘ future produce was necessarily ofa specula- 
~ tive nature owing to the state of the law 
as laid down in Raghunath Rao v. Moti (7) and 
Nanhuji v. Chimna (8)..The inference pressed 
for is-:that a personal remedy must have 
been contemplated as essential to the pro- 
tection of the mortgagee. Stress is also laid 
on the reference in the foreclosure clause 
. to the previous stipulations for payment. 
The release in question took place nearly 
2 years after the mortgage and cannot 
properly be referred.to as an aid in con- 
' gtruing the deed: it was open to the appel- 
lants: to plead and adduce evidenceas to the 
value of the fields at the date of the mort- 
gage and had they done so, the respondents 
c, might have met them suitably in this matter: 
As to the mortgage of produce itis very difficult 


to understand what the mortgagor was meant 


todo. The deed includes no stipulation for 
delivering the crops tothe mortgagee or for 
their valuation, nor -is payment of the 
principal and interest otherwise than in cash 
- expressly contemplated: on the other hand, 
all the property described is to remain in- 
cumbered till liquidation and the whole of it 
is finally to be foreclosed. It is possible, 
- therefore, that the mortgagor intended to give 
over the produce exactly the same right as 
over the malik makbuza plots. 
ence in the foreclosure clause to the previous 
stipulations for payment of principal and 
‘interest I can see no more than a necessary 
concomitant’ of the penalty agreed upon for 
default: it does not impose any further 
liability. 

My-conclusion is that the parties intended 
foreclosure to be the mortgagee’s sole remedy 
for default and that section 68 (a), Transfer 
_of Property Act, has no application, 


- With regard to. the. plea based on section. 


(7) 10 ©. P, L. R. 87. 
(8) 10 Ind. Cas, 869; 7 N. L. B. 72, 
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In the refer- . 


68 (b), [am unable to see that the clause 


has any application. The security referred 
to therein must, I think, be one effected by a 
mortgage under- the Act. In so far 
as the contract relates to the produce 
of unmortgaged land it does not con- 
stitute such a mortgage at all. By failing 
to deliver the produce annually the mort- 
gagors did not destroy anything which conld 
be foreclosed under the Act. Moreover, as 
already remarked, the contract does not 
expressly provide for either delivery of the 
produce or payment of its value annually to 
the mortgagee, while there is room for doubt 
whether the parties did not intend to provide 
solely for a transfer of ownership on failure 
to pay the mortgage-money as promised, a 
kird of arrangement mentioned as possible 


‘in Nanhuji v. Chimna (8). 


The contentions rested on clauses (a) and 
(b), section 68, Transfer of Property Act, 
both fail. I am asked, however, to pass a 
decree against any crops which were stand- 
ing or gathered at the time the suit was 
instituted, 7. e., 23rd February 1912. Such 
a course sould not properly be taken without 


‘an inquiry as to whether any crops were in 


existence then, and such an inquiry might 
lead to discovery of rights vested in trans- 
ferees without notice of the incumbrance. 
Iu the plaint the appellants gave up all 
remedies - against the mortgaged property 
and I have no doubt that this relinquishment 
was intended to cover the produce of the 
unmortgaged land. The question what re- 
medy was meant to be provided by the con- 
tract against. the produce has neither been 
put in issue nor tried, and I do not see my 
way toordering aremand at this stage. Should 
the appellants be advised that they can pro- 
ceed: against the crops of 1912 or any sub- 


-sequent year, they should do so by separate 


suit.’ 
The appeal is dismissed: with costs, no 


- points other than those above considered 


having been pressed. Costs in the lower 
Ccurts wu be paid as already ordered. 
Appeal dismissed. 
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MA U V. MAUNG PO HAN. 


LOWER BURMA. CHIEF COURT. 
Seconp Civin ArpsaL No. 262 or 1915. 
February 22, 1916. 

Present: —Mr. Justice Maung Kin. 

MA U AND ANOTHER—PLAINTIFFS— 
APPELLANTS 
VETSUE 
MAUNG POHAN AND anoTaeR— DEFENDANTS 


— RESPONDENTS. 
Custom—Agreement to pay rent according to custom 
kwin, construction of —Proof. 

When rent of an agricultural lease is agreed to be 
paid according to the custom of the kwin, the 
custom referred to must be as to the manner of the 
payment or the quantity to be paid. If a party 
says that the custom referred to related to a reduc- 
tion in proportion to the damage caused to the crop 
by floods, he must prove that such custom was 
followed in a sufficient number of transactions so as 
to justify the Court in holding that the custom 
was general in the kwin in question, 


Mr. Hartnol, for the Appellants. 

Mr. R. N. Burjorjee, for the Respondents. 

JUDGMENT.—The only question is whe- 
ther the rent reserved any condition. 

The defendant says that the rent payable 
was proportional to the outturn in case of 
destruction of the crop by floods. 


The plaintiffs reply that there was no such 
condition agreed upon between the parties. 
The defendants point te the words in the 
margin of the lease, “Rent of the said land 
to be according to the custom of the kwin.” 
In my opinion it is impossible to hold that 
the agreement between the parties was that 
the rent should be proportionately reduced 
in case of any portion of the crop being 
destroyed by floods, because the alleged 
agreement was according to the defendants 
made between Po Nyein and the Ist defend- 
ant and there is nothing to show that Po 
Nyein had authority to bind the plaintiffs, 
But the plaintiffs must be held to be 
bound by the words above referred to, be- 
cause the lst plaintiff, who was acting on his 
own behalf and also that of his mother, ac- 
cepted the lease with those words init. His 
statement that he thought that they meant 
that the rent was payable in Tabodwe, as 
was the custom, may be dismissed without 
a moment’s hesitation. The most we can 
say of the words is that their mean- 
ing is that the rent was to be paid 
according to the custom of the kwin. 
That being the case, the custom referred to 
must be as to the manner of the payment or 
the quantity to be paid. When the defendants 
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say that the custom was that there should 
be a reduction in proportion to the damage 
caused to the crop by floods, it is more than 
likely that that was the custom referred to. 
But the defendants must be able to prove 
furtherthan that. They may be able to prove 
that such a custom did exist. As to this 
there is not sufficient evidence. There 
is no evidence of there having been a suff- 
cient number of transactions in which the 
custom was followed so as to justify the 
Court in holding that the custom was gene- 
ral in the kwin in question. 

I hold, therefore, that the custom set up 
has not been proved. That being the case, 
the custom in accordance with which rent 
was made payable, was not in existence and 
the condition was consequently of no effect. 

I reverse the judgment and decree of the 
Divisional Court and restore the judgment 
and decree of the Sub-Divisional Court. The 
appeal is allowed with costs. 


Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Privy COUNCIL APPEAL APPLICATION No, 25 
or 1915, 

March 10, 1916. 
Preseni:—Mr. Kanhaya Lal, A. J. C., and ` 
Mr. Stuart, A. J. O, 

Pandit RAGHUBAR DAYAL— 
APPLICANT 
versus 
Musammat CHAMPA KUNWAR— 
RESPONDENT. 

Civil Procedure Code (Act F of 1908), s. 109—— Appeal 
to Privy Council—“ Final order’, meaning of-—~Order of 
remand, if final order —Test. 

An order of remand by a High Court, directing 
the disposal on the merits of a suit dismissed by the 
Court below on preliminary issues without taking 
any evidence, is not a final order within the meaning 
of section 109, Civil Procedure Code, inasmuch as the 
order has no effect on the ultimate decision of the 
case. [p. 757, col. 2.] 

In such cases the test is whether tle Court can go 
back again upon its decree after the evidence has 
been recorded and come to a different conclusion. 
Cp. 787, col. 2.] 

Saiyid Muzhar Hossein v. Musammat Bodha Bibi, 
17 A. 112; 22 I. A. 1; 5M. L.J. 20; 6 Sar. P. C. J, 
580; Jumna Prasad v. Radha Kishen, 11 0. C. 
169; Mujtaba Husain v. Jamal-ud-din, 1 À. L. J. 26; 
Rahimbhoy v. C. A, Turner, 15 B. 155 at p. 159; 18 I, A. 
6, referred to. 


Application under section 110, read with 
Order XLY, rule 3, Act V of 1908. 


t 
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< ORDER.—This is an application for leave 
to appeal to His Majesty in Council from an 
order of this Court remanding a suit 
to'the Court of first instance for disposal on 
the merits. The suit was one brought for 
possession of an entire village known as 
Pipra Khurd and for the recovery of mesré 
profits and was valued at Rs. 18,090. The 
plaintiff came into Court, impeaching a sale 
purporting to have been effected by her on 
the ground of fraud and other grounds into 
the details of which it is unnecessary to 
enter. Amongst other pleas, the defend- 
ants urged that the plaintiff was estopped 
from maintaining the suit and that the claim 
was barred by limitation. The learned 
Subordinate Judge 
without taking the evidence, on the gronnd 
that the pleas of estoppel and limitation 
were fatal to the plaintiff’s case. 
it was held by this Court that on the 
allegations made by the plaintiff, if they 
were true, there could be.no estoppel for 
what the plaintiff alleged, amongst .other 
things, was that the purchase by the father 
of defendant No. l and the defendant No. 2 
was fraudulent, fictitious and without con- 
sideration. In regard to the question of 
limitation, this Court observed that that 
question could not be decided ill the evi- 
dence was gone into and that no opinion 
could be expressed on-that point until evidence 
“was taken. On both the points, therefore, 
this Court did not arrive at any definite 
findings and its direction merely was that 
the ‘matter should be considered after the 
allegations made in the plaint had been either 
proved or not found to be proved. z 


Section 109 of the Code of Civil Procedure 

_ allows an appeal to His Majesty in Council 
from any decree or final order passed on 

appeal by a High Court or by any other 

Court of final appellate jurisdiction. In 

Daiyid Muzhar Hossein v. Musammat Bodha 
Bibi (1) their Lordships of the Privy Coun- 


cil held that an order comprising 
the decision of the Appellate High Court 
upon’ a cardinal issue im æ suit, 


that issue being one that. goes*to the 
foundation of the suit, and one that can 
never, while this decision stands, be disputed 
again, is a final decree for the purposes of 
l (D 17 A: 112; 221. A. 1; 5 M. L. J. 20; 6 Sar, P. O, 
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dismissed -the claim 


On appeal - 


mt 
qr 
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appeal to the Queen n Council, notwithstand- 
ing that there may be subordinate inquiries 
yet to be made in disposing of the suit.” 
But the principle laid down inthe above 
decision ceases to apply where the inquiries 
directed to be made relate to the subject- 
matters of those issues themselves. In Jamna 
Prasad v. Radha Kishen (2) it was accord- 
ingly held by this Court that an order of 
remand which would not necessarily have 
any effect on the ultimate decision of. the 
case, was nota final order within the mean- 
ing of section 595 of the Code of Civil Pro- 
cedure (Act XIV of 1882). In Mujtaba 
Husain v. Jamai-ud-din (3) Stanley, C. J., 
and Burkitt, J., held that an order of remand 
was a final decree within the meaning of sec- 
tion 595 of the Code of Civil Procedure when 
it disposed of the cardinal issue in the case. 
In the present case the two preliminary 
issues have not even been disposed of, for the 
direction of this Court merely amounts to 
this that the Court below should determine 
the correctness or otherwise of the allega- 
tions made in the plaint before coming to any 
conclusion on those issues. ‘The test as laid 
down by Lord Hobhouse in Rahimbhoy v. C. 
A. Turner (4) is, whether the Court can go 
back again upon its decree after the evidence 
has been recorded and come toa different 
conclusion. That test fully satisfies the pur- 
poses of this case. A-decree, as defined by 
section 2 of the Code of Civil Procedure, is a 
formal expressionof an adjudication which, so 
far as regards the Court expressing it, con- 
clusively determines the rights of the par- 
ties with regard to all or any of the matters 
in controversy ina suit. But in this case 
the issues raised were not conclusively de- 
termined but a remand was made direct- 
ing that determination after the evidence 
relevant to those issues was gone into. The 
order of remand is not even a final order in 
the circumstances of the case. 

The application’ is, therefore, disallowed 
with costs. 
Application disatlowed, 
(2) 11 0. C. 169. 


(3) 1 A. L. J. 26° 
(4) 15 B. 155 at p. 159; 18 I. A. 6. 
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GANPATSAO V. PANDURANG. 


NAGPUR JUDICIAL COMMISSIONER'S 

| COURT. 
APPEAL FROM APPELLATE Decrek No, 5&6 

oF 1914. 

October 29, 1915. 
Present:—Mr. Prideaux, Offg. A. J. O. 
GANPATSAO AND OTHERS— DEFENDANTS 
—APPELLANTS 
Versus 


PANDU RANG— RESPONDENT, 
Central Provincial Tenancy Act XI of 1898)—Land- 


` lord, meaning of —Lambardar—Agent- -Customary power 
. to act for proprietary body, nature of—One lambardar 


co-sharer, whether can act without the consent of others. 
The expression “landlord” in the Tenancy Act 


~ denotes in a village with more than one proprietor 


the whole body of landlords, and anything that a 
landlord is required or authorized todo under the 
Tenancy Act must be done by the whole proprietary 
body or by an agent acting in their behalf. [p.'759, 
col. 1; p. 760, col. 1.) . - 

Gopi Ramkrishna v. Govind Pandurang Rangi, 18 O. 
P. L. R. 113, followed. 

Where, therefore,there are 2 lambardars in a village, 
one of them cannot by his conseut alone validate a 
mortgage so as to make it binding on the whole body 


- of proprictors, unless there is an express or ivplied 


ate between them to the contrary. [p. 759, 
col. 2. 
Bhagchand v. Bijaram, 11 ©. P. L. R. 144, followed. 
Phe Jaw giving a lambardar power to act for the 
the protection of third 
parties and not for that of the lambardar so far as 
his interests are antagonistic to that of his co-sharers. 


[p. 760, col. 1.] 


Where, therefore, alambardaur giving his consent 
to any alienation in the village happens to be the 
alienee, he cannot reap the advantage arising from 


- the exercise of his powers as lambardar to the 


disadvantage or detriment of his co-proprietors and 
take a valid mortgage of land held by a tenant even 
to the extent of his own share in the undivided mahal 
without the consent of his co-proprietors. [p. 759, 


Appeal against the decree of the District 
Judge, Nagpur, dated the 29th April 1914, 
reversing that of the Additional Senior Munsif, 
Nagpur, dated-the 30th June 1918. 

Messrs. A.C. Roy and N. K. Vaidya, for 
the Appellant. 

Mr. J. Mittra, Sir Bepin Krishna Bose and 
Mr. M. B. Kinkhede, for the Repondent. 

J UDGMENT.—Fields Nos. 44, 45, and 
52: of Kajali were held by Raghoo Teli 
as an ordinary tenant. He mortgaged them 
on the 14th April 1896 to the - second 
defendant, the transaction really being 
arranged by defendant No. 1, the father 
of defendant No. 2. The village at that 
time was not divided, and the malguzars 
were Ramchandra Jairam, owner of a 12- 
anna share, and defendant No. 1 and his 
Sons, who owned the remaining 4 annas, 
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After Ramchandra’s death his successors 
by deed, dated the 14th May 1910, sold 
the 12-anna share to the present plaintiff. 
The second defendant sued Raghoo upon 
the mortgage and obtained a conditional 
decree for foreclosure on the 9th October 


“1905. -It was made absolute on the 28th 


June 1906, and possession taken under it 
on the 13th May 1907. In 1897 the 
village was partitioned and made into two 
puttis, the fields in suit coming in Ram- 
chandra’s putti. Plaintiff states that the 
mortgage-deed was not consented -to by 
Ramchandra Jairam, that it 1s invalid and 
inoperative, -that the tenancy right of 
Raghoo being extinguished by the mortgage 
décree, he is entitled to possession as defend- 
ants are trespassers. Defendants pleaded 
that at the time of the partition in 1897 
an arrangement was arrived at between 
the two malguzars that any incumbrance 
on the holding of any tenant allotted to 
the pulti of the one should not be objected 
to as long as the mortgage was in 
favour of the other co-sharer, and that 
among others he consented to the mortgage 
of 1896 by Raghoo.. They further pleaded 
that as defendant No. L was the lambardar, 
his consent validated the mortgage or at 
share 
in the village, namely, 4 annas. The first 
Court found Ramchandra’s consent and 
dismissed the suit. On appeal the learned 
District Judge, Nagpur, has come to the 
conclusion that defendant has failed to 
establish the consent alleged, and as to 
the second plea held that as Ramchandra 
Jairam and the first defendant were both 
lambardars at the time, no transfer could 
be valid unless both agreed to it, and as 
the mortgage was not consented to by 
Ramchandra it was void as against the 
plaintiff. Plaintifi’s claim was decreed and 
against that decree the present second 


| appeal has been filed. Grounds three, four 


and six are ‘abandoned, and the fifth 
ground can be ignored. There remain for 
decisipn grounds one and two. Accepting 
the. finding of fact that Ramchandra’s 
consent was never obtained to the mortgage 
as correct, the learned Pleader for the 
appellant argues that as at the time there 
were two lambardars to the village the 
consent of one was sufficient consent. It_ 
is stated that there is nothing to show 
that the duties and liabilities of each 
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were separate or circumscribed and it 
“must be presumed that the powers of each 
were concurrent and co-extensive, that each 
represented the whole proprietary body and 
the consent of one was suilicient to bind 
that body. It is admitted that if the 
transaction was a valid mortgage before 
the partition, if is valid afterwards, its 
validity not being affected by the fact of 
the fields falling into another co-sharer’s 
putti. It is further contended that if 
defendant No. 2’s consent is not sufficient 
to validate the whole mortgage it must 
validate a one-fourth of it, that being his 
proprietary interest in the lands covered by if. 

The contentions thus raise three questions 
for decision:— 

(1) Whether whenthere are two lambardars 
ina village, one can by his consent alone 
validate a mortgage so as to make it 
binding on the whole body of proprietors. 

(2) When the person giving the consent 
happens to be the mortgagee or alienee, 
can he reap the advantage arising from 
the exercise of his powers as lJambardar 
to the disadvantage or detriment of the 
other co-proprietors? and 

(3) When the person consenting happens 
to be one of the two persons whose 
consent ig necessary to validate the transaction, 
ean he split it up and make it valid to 
the extent of his share P 

As regards the first question the position 
is well-established that the expression 
“landlord” in the Tenancy Act denotes in 
a village with more than one proprietor 
the whole body of landlords. It is laid 
down that a lambardar is by village 
custom and tacit understanding between 
the proprietors not only their agent in 
relation to Government as provided in 
the Land Revenue Code but also in their 
relation fo tenants. Both are questions 
of agency, in one case following from a 
Statute and in the other from an implied 
contract. The rulings are to the effect 
that in an ordinary village, unless the 
contrary is established, the JlJambardar is 
regarded as the representative of the whole 
proprietary body with regard to tenants. 
But where there happen to be two lam- 
bardars, where ts the authority for saying 
that one ean act independently of the 
other within the meaning of the word “Idnd- 
lord” as defined in the Tenancy Act? 
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Landlord is defined -as a person from 
whom the tenant holds land or to whom 
he is liable to pay the rent. Unless there 
was an understanding between the two, 
both would be the persons to let out 
village lands and realize rent for lands 
so let. Nothing has been pleaded here 
that by express or implied contract or 
agreement it was settled that one of the 
two could alone create tenancies in” their 
joint property svithout the consent of the 
other or even in opposition to his wishes. 
Under the Tenancy Actthat power resides 
in all the proprietors, and until that 
power is lost or abrogated it continues to 
reside in the person it originally resided 
in under the Statute. Arguing’ from these 
general principles, an exception to the 
ordinary rule is where a lambarda as 
representing all the proprietors is empower- 
ed to act for them. The reason for this 
exception did not exist in the present 
case, for both proprietors were /embardars, 
and the presumption is that in matters 
affecting the proprietary body both had to 
work conjointly, acts dope on behalf of 
the proprietary body requiring the consent 
of both lambardars. If they could not 
agree, the remedy lay in partition which 
has taken place here. His customary 
right cannot be taken from the lambardar, 
and Ramchandra’s consent to the mortgage 
was essential. As to the second point, if 
the mortgagee had been a stranger, that 
third party might have raised this plea, 
but I do not think the consenting lam- 
bardar can raise it. Supposing there was 
only one lambardar he would be anagent 
and nothing more, the whole body of pro- 
prietors being the principals. The ordinary 
rule governing the relations of principal 
and agent is that no agent by his act as 
an agent acquires any right prejudicial to 
the rights of his principal. He is bound 
to share with his principal any benefit so 
acquired. So that in the case of a third 
party acting on the faith of the agency, 
the co-sharers who have created or agreed 
to that agency would be estopped, by the 
ordinary principle of estoppel, from disput 
ing their agent’s action so as to prejudice 
the rights of a third person, yet this 
principle cannot apply in the case of the 
agent himself; he must consult his principal 
before he does anything that may tend to 
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that principal’s prejudice. In a case like 
the present he must go and say, I am 
“going to take a mortgage, do you consent 
to it? Under no equitable principle can it 
be held that his own consent was sufficient 
to validate the mortgage. The law giving 
the lambardar power to act for the pro- 
‘prietary body is for the protection of third 
‘parties and not for that of the lambardar 
‘80 far as his interests are antagonistic to 
that of his co-sharers. 

16 is unnecessary to discuss the third 
‘point, for it is settled law that one of 
two or more proprietors In an undivided 
‘mahal ‘cannot take a valid mortgage of 
Tand ‘held by a tenant evento the extent 
‘of his own share in the mahal without 
the consent of the co-proprietors: Bhagchand 
v. Bijaram (l). And anything the landlord 
is Yequired or authorized to do under the 
Tenancy Act must be done by the whole 
propriétary body or by an agent acting in 
their ‘belialf: Gopal Ramkrishna v. Govind 
Pandurang Rangi (2). 

The appeal fails and is dismissed with 
costs. Appellants will pay respondent’s costs. 

Appeal dismissed, 


(1) 11 0. P. L, R. 144. 
(2) 13 C. P. L. R. 113. 





LOWER BURMA CHIEF COURT. 
SECOND Civin AppsaL No. 150 or 1915. 
February 28, 1916. 

Present:— Mr. na Parlett. 
MAUNG PE—ÅPPELLANT 
VETEUS 
V. P. PARMAYSAM PILLAY — 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXXIY, 
r. 1—Mortgaye suit— Non -joinder of prior vendee of pro- 
perty—Decree and sale in execution, whether binds 

vendee, 

A decree for sale passed in a mortgage suit and 
proceedings in execution of that decree do not bind 
& prior vendee of the property who was not joined as 
a party under Order XXXIV, rule 4, Civil Procedare 
Code. ‘[p.760, col. 2.] 

“Bhikari Das v. Dalip Singh, 
(1895) 83, distinguished. 

Radhabai v. Shamrav Vinayak, 8 B. 168; Rangasamy 
Naiken v. Komarammal, 26 M. 484 13 M. L.J. 
131; Jugul Kissore Lal Sing Deo v. Kartic Chunder 
Chottopadhya, 21 C. 116, referred to and followed. 

Mr. Maung Gyi, for the Appellant. 

‘Mr. Dantra, for the Respondent. 

“JUDGMENT.—The facts found in this 

case dre tliat on lst May 1904 Maung Shwe 


Hmyin mortgaged certain paddy land to one 


17 A. 434; A, W. N 
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Darasamy without possession. On 19th 
April 1912 Maung Shwe Hmyin sold the 
same land to Maung Pe, tbe appellant, and 
gave him possession. On 19th October 1912 


the legal representatives of Darasamy, who 


had died, sued Maung Shwe Hmyin upon 
the mortgage andon 3lst March 191% obtain. 
ed a decree against Maung Shwe Hmyin 
and subsequently an order for the sale of 
the mortgaged- land. This land was sold 
by auction on 13th December 1913 and 
bought by Parmaysam Pillay, the respond- 
ent. When he sought to take possession 
he found Maung Pe in occupation of the land 
and on 9th June 1914 he bronght the present 
suit to eject him. He obtained a decree 
which was confirmed by the lower Appellate 
Court on the authority of Bhikhari Das v. 
Dalip Singh (1). That case decided that the 
right of a mortgagee to bring any portion 
of the mortgaged property to sale is not 
curtailed by the mortgagor subsequently to 
the mortgage selling a portionof the mortgag- 
ed property toa third person. That pro- 
position has not been questioned in this case, 
nor is it contended that Maung Pe did not 
purchase the land subject to Darasamy’s 
mortgage and the above ruling does not 
cover the case. Maung Pe’s position through- 
out has been that, not having been a party 
to the mortgage suit, he is not bound by the 
decree therein or by any proceedings in 
execution of that decree, and this contention 
appears to me well founded. Maung Pe 
should have been joined asa party to the 
mortgage suit under Order XXXIV, rule 1. 
He would there have had an opportunity of 
redeeming the mortgage if he wished to 
do so, and the mortgagee’s omission to join 
him cannot dercgate from his right to 
redeem. The cases of Radhabat v. Shamrav 
Vinayak (2), Rangasamy Narken v. Komar- 


ammal (3) and Jugul Kissore Lal Sing 
Deo v. Kartice Chunder COhottopadhya (4) 
are authority for this view, and the 


present case is even stronger as Maung 
Pe is a purchaser, not merely a second 
mortgagee. The matter may also be 
looked at from another point of view, 
The fespondent cculd at the auction only 


‘purchase such right, title and interest in the 


land as Maung Shwe Hmyin might have, 
(1) 17 A. 484; A. W. N. (1895) 83. 
(2) 8 B. 168, 
(3) 26 M. 484; 13 M. L. J. 131, 
(4) 21 C. 116. 
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The latter had, however, already parted with 
all his rights in the land to Maung Pe, 
and, therefore, there was nothing to pass to 
the purchaser. 
= On these grounds I reverse the decree of 
“the lower Courts and dismiss the suit with 
costs throughout, Advocate’s fee in this Court 
two gold mohurs. 

Appeal allowed; Suit dismissed. 


“ 


LOWER BURMA CHIEF COURT. 
Seconp Civit Appear No. 368 or 1914. 
December 23, 1915. 
Present:—Mr. Justice Maung Kin. 
MYA BWIN AND OTHERS — 
APPELLANTS 
ji VEVSUS 
~ MAUNG KYA ZAN AND anotHer— 


RESPONDENTS. 
Sale — Registration—Transfer of Property Act (IV of 
1882), s. 5%—Limitation Act (IX of 1903), Sch. I, 
Art. 118—Suit for return of land, 


Once there is an agreement to sell immoveable “ 


property and the vendee has done his part of the 
contract by paying the purchase-money, the vendor 
is bound to do everything necessary in order to 
complete the title of the vendee and where section 
54 of the Transfer of Property Act applies, a com- 
plete title cannot be given except by a registered 
deed of conveyance. [p. 761, col. 2.) 

A suit for such registered conveyance will lie 
-unless barred by Article 113 of Schedule I to the 
Limitation Act and where no date is fixed for per- 
formance, time under Article 118 runs from the date 
of refusal. [p. 761, col. 2; p. 762, col. 1.) 


Mr. Halkar, for the Appellants. 

Mr. Ginwala, for the Respondents. 

JUDGMENT.—This appeal arises out of 
Civil Regular No, 148 of 1914 of the 
Sub-Divisional Court of Myanaung, in which 
the respondents sued one Ma Saw (since 
dead and now represented by her heirs, 
the present appellants) for specific perform- 
ance of an agreement to sell a piece of 
land. 

In 1267 B.E., Ma Saw sold the land in 
suit to the defendants for Rs. 400. She 
received the consideration and'gave posses- 
sion of the land to the defendants and they 
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“have been in possession ever since, 


-but Mr. 


hel 


The 
transfer was effected orally followed by a 
mutation of names in the Revenue Register, 
but not by a registered deed as required 
in such a case by the Transfer of Property 
Act. On the 8th of April 1914, Ma Saw 
brought a suit for possessicn of the land 
in suit on the ground that though she had 
sold the land for Rs. 400 to tbe respond- 
ents, they had acquired no title thereto 
for want of a registered deed. She sought 
to obtain possession of the land without 
offering to return the purchase-money. She 
stated in the plaint that since 1257 B. E. 
she had been demanding the return ofthe ` 
land. Her suit is registered as Civil Regular 
No. 107 of 1914 of the Sub-Divisional Court 
of Myanaung. Ma Saw’s defence to the 
suit of the respondents, was that she made 
mo agreement to givea registered deed and 
that as her suit for possession was filed 
prior to the respondents’ suit, the latter suit 
would not lie. There was no evidence 
tendered on either side and Ma Saw appears 
to have trusted to what she believed to be the 
infirmities of the law. But the law is 
not so infirm in respect of this case as she 
thought or wasled to believe it was. 
Itis not necessary that the vendor should 
have agreed to execute a registered con- 
‘yeyance. Once there is an agreement to 
sell immoveable property and the vendee 
has done his part of the contract by paying 
the purchase-money, the yeridor is bound to 
do everything necessary in order to com- 
plete the title -of the vendee, and where 
section 54 of the Transfer of Property Act 
applies, a complete title cannot be given 
except by a ‘registered deed of conveyance. 
I hold, therefore, that the respondents are 
entitled to get the relief asked for, unless 
the suit was barred by limitation. It is 
common ground between the parties that 
Article 118 cf the Limitation Act applies, 
Halkar for the appellants (re- 
presentatives of Ma Saw) argues that the 
period ‘of three years provided for thereby 
should ‘be computed from the date of ‘the 
mutation of names. There is absolutely no 
warrant for this proposition in the face 
of the plain words of the Article. There 
being no date ` fixed for the performance 
of the.agreement to sell, the period of three 
years will have to be computed from the 
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date on which the plaintiffs had notice that 
performance was refused. That would be when 
Ma Saw filed her suit for the recovery of 
possession of the land, for frcm that act of 
Ma Saw, it may be implied that she thereby 
gave notice that she would not give 
specific performance of the contract of 
sale. 

If the date of the suit would not doin 
view of the fact that Ma Saw in her 
plaint in the suit for possession states that 
sinse 1257 B. E. she had been demanding 
the return of the land, we may take the date 
of her demand as the date on which she gave 
notice of refusal to specifically perform the 
contract. Even then the suit would be well 
within time. 1 hold thatthe suit of the 
plaintiffs is not barred by limitation. 

This appeal is, therefore, dismissed with 
costs throughout., 


Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPRAL FROM APPELLATE Decres No, 2824 
or 19138. 

August 3, 1915. 
Present:—Justice Sir Asutosh Mookerjes, KT., 
and Mr. Justice Newbould. 
JAHARADDI MANDAUL—PtarntirF — 
APPELLANT 
Versus 


DEBNATH NATH CHAUDHURY ann 


OTHERS — Derenpants— RESPONDENTS. 

Acquiescence as distinguished from quiescence, 
doctrine of, circumstances im which inapplicable— 
Surrender of land for consideration which fatled— 
Suit for possession, whether maintainable. 

In a suit for recovery of possession of land on a 
declaration that ib was included within the plaintiff's 
tenancy under the landlord defendants, the defence 
was that the plaintiff had willingly given up the 
land to the defendant for the erection of a market 
in exchange for lands granted to him elsewhere. 
This defence having been found to be untrue, ib was 
contended on behalf of the defendants that 
the plaintiff's claim for recovery of possession was 
barred by the doctrine of estoppel or acquiescence 
and his remedy was by way of a suit for recovery 
of the prico of the land or for specific performance 
of the alleged agreement to give other lands in 
exchange: 

Held, (1) that as the plaintiff had received neither 
money nor land in exchange, he was entitled to a 
decree for possession of the land. [p. 763, col. 1.) 
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(2) that tho doctrine of acquiescence had no 
application in the circumstances of the case; mere 
quiescence being notacqmescence [p. 763, cols. 1 &2.] 

A Court of Equity will not have recourse to the 
doctrine of estoppel or acquiescence for the benefit 
of a party who does not come into Court with clean 
hands and whose conduct has been found to be 
oppressive. [p. 763, col. 2.] 

De Bussche v. Alt, (1878) 8 Ch. D. 286 at p. 814; 47 
L. J. Oh, 88}; 38 L. T. 370, explained. 


Appeal against the decree of the Additional 
Subordinate Judge, 2nd Court, Dacca, dated 
the 15th August 1913, reversing that of 
the Munsif, Ist Court, Manikgunge, dated 
the 30th May 1912. 

Babus Dwarka Nath Chakrabarty and 
Ramani Mohan Chatterjee, for the Appellant. 

Babus Mukunda Nath Roy and  Joges 
Chandra Dey, for the Respondents. 

_JUDGMENT.—This is an appeal by the 

plaintiff in a suit for recovery of possession ` 
of land, on declaration that it is included 
within his tenancy under the landlord 
defendants. The defendants disputed the 
title of the plaintiff to the eastern half 
of the land; as regards the western half, 
they pleaded that the plaintiff had willingly 
given it up for the establishment of a 
market thereon and had been granted - 
lands in exchange elsewhere. The defend- 
ants further contended that the plaintiff 
was barred by the doctrine of estoppel or 
acquiescence. The Court of first instance 
fonnd upon the question of title in favour 
of the plaintiff, held that he was not 
barred by the doctrine of estoppel or 
acquiescence and decreed the snit. On ap- 
peal the Subordinate Judge bas affirmed 
the findings of the Trial Court, but, as 
in his opinion the plaintiff did not take 
active steps “to prevent this spoliation,” 
he has allowed the appeal and dismissed 
the suit. On the present appeal the 
decision of the Subordinate Judge has 
been assailed on the ground that the 
doctrine of estoppel by conduct or 
acquiescence has no application to the 
facts found, and that as the substantial 
defence to the claim, namely, that the 
plajntiff had been given lands in exchange 
for the disputed property, has completely 
failed there is no answer to the suit. . In 
our opinion the decree of the Subordinate 
Judge cannot possibly be supported. 


“As the title of the plaintiff to the 
entire land in dispute has been found by 
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‘both the Courts below, he is prima facie 


-entifled to succeed. The defendantscontend, 
however, that the claim is barred, because 
the plaintiff willingly gave up this. land 
for the erection of a market and was 
given lands elsewhere on exchange. This 
‘allegation was specifically found untrue by 
the Court of first instance;: there, is; no 
discussion by the Subordinate Judge upon 
this point, possibly for the reason that the 
defendants, who were appellants before 
him, did not challenge the’ finding. The 


question, consequently, arises, whether there | 


is a valid defence to the claim. We 
cannot discover any plausible defencé. It 
- is argued, indeed, that the remedy of 
the plaintiff was by way of a suit for 
specific performance of thealleged agreement 
-to give him land elsewhere. In this 
connection, reference may be made to the 
_written statement, where it is alleged and 
the plaintiff and other tenants similarly 
situated whose lands were taken by the 


`. defendants agreed to give up possession 


thereof in. favour of -the landlords in 
return for consideration or in exchange of 
lands situated elsewhere. It has been 
found that the plaintiff has not been given. 
_either cash considefation-or land in exchange. 
‘Consequently, the act of the | defendants 
“has been rightly characterised as “spoliation,” 
by the Subordinate Judge who has decided 
in their favour. The doctrine of acequies- 
. cence has plainly no application, in these 
circumstances. 
Stress has been 
_ from the judgment of Thesiger, L. J., in 
` the case of De Bussche v. Alt (1) where refer- 
ence is made to the decision of Lord Cotten- 
ham in Duke of Leeds yv. Earl of Amherst. (2): 
“Ifa person having a right, and seeing 
. another person about to commit, or in the 
course of committing an act infringing upon 
, that right, stands by in such a manner as 
_ really to induce the person committing the 


act, and who might otherwise have abstained < 


from it, to believe that he assents to its 
being Gonyak kd, he cannot afterwards, be 
heard to complain of the act.” This doctrine 
_ is of no assistance to the defendants. Mere 


“(Ly coal 8 Ch. D. 286 at p. 314; 47 A J. Ch. 381; 
-B8 L.T. 3 

(2) NIBA) 2 Phil. 117 at p. 123; 10 Jur. 956; 41 WW. 
886; 78 R. R. 47. 


INDIAN CASES, . ? 


763 


quiescence is not acquiescence | Ananda Chan- 
dra Sen v, Parbati Nath Sen (3)]. The plaintiff 
did not stand by in such a manner as to irduce 
the defendants to believe that he assented to 
the acts of the defendants. Even according 
to the defendants, the plaintif demanded 
restitution for the loss of the lands 
which his landlords proposed to take 
up for the market; he insisted on the pay- 
ment of consideration in cash or grant of 
land in exchange. He has received neither 
money nor land, although the defendants 
have falsely aileron that he had received land 
in exchange. We cannot possibly 
accede to their contention that the remedy 
‘of the plaintiff is by way of a suit for 
recovery of the price of the land or for 
specific performance of the agreement to 
give other lands in exchange. They 
have acquired no title to the land, and we 


‘are clearly of opinion that. we should not. 


assist them, in disregard of the principles of 
justice, equity and good conscience, to retain 
possession of land which they have seized by 
very questionable methods. A Court of Equity 
will not have recourse to the doctrine of es- 
toppel or acquiescence for the benefit of a 
party who does not come into Court with 
clean hands.and whose conduct has been pro- 


perly described as spoliation or oppression, 


The result is that this appeal is allowed, the 
decree of the Subordinate Judge set aside and 
that of the Court- of first instance restored. 


“This order will carry costs both here and in 
the Court of Appeal below. 
laid upon a passage- 


l Appeal allowed. 
(3) 40. L. J. 198. 


PUNJAB CHIEF COURT. 

Secorp Civin APPRAL No. 2727 or 1914. 
January 17, 1916. 
Present:—Mr. Justice Shah Din. 
KANSHI RAM AND OTHERS — DEFENDAN I S— 
APPELLANTS 

VETSUS 7 
SARDA NAND ann NARAIN DAS— 
Puaintires, Musammat BISHAN DEVI anp 


oTHERS— DEFENDANTS—-RESPON DENTS. 
Hindu Law -Alienation by widow—Declaratory suit, 
who entitled to institute —Remote reversioner, where 
can seek declu ation—Plaint in a suit by remote rever 
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sioner, what should state—Declaratory decree—Discretion 
of Court—~What Court should decide -Minor—Sale— 
Minor, whether can make, collude or concur in a sale. 

A suit for a declaration that an alienation by a 
Hindu widow shall not affect the reversionary rights 
of the plaintiff after the death of the widow, can be 
brought only bythe presumptive reversionary heir 
who would succeed if the widow were to die at that 
moment. A porson having a mere possibility of suc- 
ceeding on the widow’s death cannot maintain such a 
suit. If, however, the nearest reversionary heir refuses, 
without sufficient cause, to institute such a suit, or if 
he has precluded himself by his own act or conduct 
from suing or has colluded with the widow or 
concurred in the act alleged to be wrongful, the 
next presumable reversioner would be entitled to sue. 
[p. 765, col. 2; p. 766, col. 1.] 

When a more distant reversioner institutes a 
declaratory suit, he must state in the plaint the 
circumstances under which he claims to sue in the 
presence of the nearer revergioner; and upon a 
plaint so framed the Court must exercise its judicial 
discretion in determining whether the remote rever- 
sioner is entitled to sue or not, inasmuch as he is not 
entitled to the declaratiun asked for asa matter of 
right. On the onc hand, the Court has to consider 
whether the plaintiff’s chinces of succession to the 
property in dispute are so remote that no declaration 
should be granted, and on the other hand, it hag to 
decide whether the declaration, if made, would serve 
the purpose of perpetuating testimony for whosoever 
might happen to be the next reversioner on the death 
of the widow. [p. 766, col. 2.] 

Rani Anand Kunwar v. Court of Wards, 6 O. 764 
(P.C.),8C. L. R. 331; 8 I. A. 14; 4 Shome L. RÈ 78; 
4 Sar. P.O.J. 195; 6 Ind. Jur. 161; Rafique and 
Jackson’s P. C. No. 63, followed. 

Kapuria v. Mangal, i49 P. R. 1903; Abinash Chan- 
‘dra Mazumdar v. Harinath Shara, 32 0. 623,90. W. 
N. 25; Govinda Pillai v, Thayammal, 28 M. 57; 14 
M.-L. -J. 209; Raja Dei v, Umed Singh, 13 Ind. Cas. 
632; 34 A. 207 at pp. 209, 210; 9 A. L. J. 158; Wishan 
Dass v. Thakar Das, 119 P. R. 1901; 6 P. L. R. 1902, 
Avula Guruvaya v, Avula Venkanna,18 Ind. Gas. 
212; (1913) M. W. N. 383, referred to. 

A house was sold by a deceased Hindu’s widow, 
daughter and daughter’s minor son. The zale for the 
minor purported to be made by his maternal grand- 
mother, the widow of the deceased: 

Held, (1) that although the name of the minor had 
been used as a co-vendor, he was in no way concerned 
in the sale; [p. 766, col. 2.] 

(2) that the minor was incompetent to enter into 
the contract of sale and was equally incapable of 
colluding with his mother or grandmother or of 
concurring in their act of alienation; [p. 766, col. 2.] 


(8) that, therefore, a more distant reversioner 
was not ontitled,in the presence of the minor, to seek 
a declaration that the alienation by the widow and 
daughter would not affect his reversionary rights. [p. 
761, col. 2.) 

Second appeal from the order of the 
District Judge, Lahore, dated the 2nd 
October 1914, reversing that of the Sub- 
ordinate Judge, First ‘Class, Lahore, dated 
the 14th February. 1914, remanding the 
case for fresh decision. 
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Bhagat Gobind Das, forthe Appellants.. 
Lala Parduman Das, for the Respond- 
ents. 


JUDGMENT.—This is an appeal from an ; 


order of remand made by the District Judge, 
Lahore, under Order XLI, rule 23, Civil 
Procedure Code. The plaintiffs-respandents, 
who are the reversionary heirs of one Chhajju 
Ram, deceased, a Sareen Khatri of Lahore, 
brought a suit against his widow Musammat 
Bishan Devi, his daughter Musammat Ram 
Rakhi and his daughters son Jalandhari 
Mal, a minor, and also against the present 
defendants-appellants for a declaration that a 
registered sale-deed, dated the 20th October 
1911, executed by Musammat Bishan Devi, 
Musammat Ram Rakhi and Jalandhari Mal 
in favour of the defendants-appellants in 
respect of a house situate in Lahore shall 
not affect the reversionary rights of the 
plaintiff. The plaintiff alleged that the 
parties were governed, not by their personal 
law, but by a special custom under which 
the alienation in question was invalid. On 
the other hand, the defendants-vendors 
pleaded that Hindu Law applied to 
the parties and not custom, and that the 
plaintiffs as collateral heirs of Chhajju Ram 
were not entitled to sue to have the sale 
of the 20th October 1911 declared invalid 
in the presence of the daughter and the 
daughter’s son of the deceased. It has been 
found by the Courts below that the parties 
are governed by Hindu Law, and this finding 
is not now disputed before me. As regards 
the locus stand: of the plaintiffs to contest 
the sale in dispute, the Subordinate Judge 
held, on the authority of Kapuria v. 
Mangal (1), that in the presence of Jalandhari 
Mal, daughter’s son of Chhajju Ram, who was 
the nearest reversionary heir, with full pro- 
prietary rights, to his maternal grandfather 
after his mother Musammat Ram Rakhi’s 
death, the plaintiffs’ chances of succession 
were so remote that no declaration should be 
granted in their fayour. He accordingly 
dismissed the suit. 


On appeal the learned District Judge was 
of opinion that the decision in Kapuria v. 
Mangal (1), was not applicable to the facts 
of the present case, inasmuch as there the 
alienation, which was contested by the male 


(1) 149 P. R. 1908, 


~ 
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collaterals of the deceased proprietor, had 
been made by the widow alone, whereas in 
this case the alienation had been made by 
the widow and the daughter and the 
daughter’s son of the last male proprietor 
jointly. 

Following the principle laid down by 
their Lordships of the Privy Council in 
Rani Anand Kunwar v. Court of Wards (2) 
and the cases reported as Raja Dei v. Umed 
Singh (3), Avula Guruvaya v. Avula Ven- 
kanna (4) and Abinash Chandra Mazumdar 
v. Harinath Shaha (5), the District Judge 
held that the daughter and the daughter’s 
son of Chhajju Ram, who had joined the 
widow in the alienation in dispute, had 
precluded themselves from contesting it, and 
that, therefore, the plaintiffs, though more 
remote reversioners of Chhajju Ram, were 
entitled to maintain the suit for a declara- 
tion as tothe invalidity of the said alien- 
ation. He accordingly set aside the decree 
of the Subordinate Judge, dismissing the 
suit, and remanded the suit for decision on 
the merits. 


The sole question discussed before me in‘ 


appeal is as to whether the District Judge 
was right in setting aside the decree of the 
Subordinate Judge on the ground that, in 
the circumstances of the case, the plaintiffs 
were entitled to the declaration claimed 
by them. The learned Pleader for the 
appellants has relied on Wéishan Dass v, 
Thakar Das (6) and Kapuriu v. Mangal (1); 
while the Pleader for the respondents has 
cited Raja Det v. Umed Singh (8), Avula 
Guruvaya v. Arula Venkanna (4), Abinash 
Ohandra Mazumdar v. Harinath Shaha (5) 
and Govinda Pillai v. Thayammal (7). 


With reference to the deeision of this 
Court in Kapuria v. Mangal (l), the 
appellants’ Pleader argued that even assum- 
ing that the respondents’ suit fora declara- 
tion was maintainable in the presence of 
Jalandhri Mal, daughter’s son of Chhajju 
Ram, the plaintiffs’ chances of succession 

(2) 6 C. 764; 8 ©. L. R. 381;8 I. A. 14; 4 Shome L, 
R. 78; 4 Bar. P. C. J. 195; 6 Ind, Jur. 161; Rafignesand 


Jackson’s P. CŒ. No, 63. 
(3) 13 Ind. Cas. 632; 34 A. 207 at pp. 209, 210; 9 A. 


L. J. 18. 
(4) 18 Ind Cas. 212; (1913) M. W. N. 383. 
(5) 82 C. 62;9 C, W. N. 25. ; 


(6) 119 P. R. 1901; 6 P. L. R. 1902. 
(7) 28 M. 67; 14 M. L, J. £09. 
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were so remote that the Court would 
exercise a wise discretion in refusing to 
grant the declaration prayed for. The 
respondents’ Pleader, however, distinguished 
the case cited from the present case on the 
ground that whereasin Kapuria v. Mangal 
(1) the danghter’s son, if any, had not 
joined in the alienation by the widow of 
the last male owner, in the present case he 
has so joined along with his own mother, 
the daughter of Chhajju Ram; and that 
he has, therefore, concurred in the 
alienation and precluded himself from 
challenging its validity. In support of this 
part of his argument the respondents’ 
Pleader strongly relied upon Raja Dei v. 
Umed Singh (3). In the last mentioned case 
it was urged, the daughter’s son, who was 
the nearest reversionary heir presump- 
tively entitled to the full ownership of the 
property, was the person iu whose favour 
the alienation complained of had been made, 
while in the present case he joined 
in the widow’s act of alienation through 
his mother who is his lawful guardian. 
The two cases stand, it was argued,. on 
exactly the same footing so far as the 
question under consideration is concerned, 
inasmuch asin both of them the daugh.- 
ter’s son concurred in the alienation and 
thus precluded himself from suing to contest 
it. 

In my opinion the principle applicable to 
the present case is that laid down by their 
Lordships of the Privy Council inthe well. 
known case of Rani Anand Kunwar y, 
Court of Wards (2); and which has been 
expressly referred to and followed in 
most of the decisions cited before me on 
both sides. In the case cited their Lordships 
observe as follows at page 772 and 773 of 
the reports :— 


“Theic Lordships are of opinion that 
although a suit of this nature may be 
bronght by a contingent reversionary ‘heir, 
yet that, as a general rule, it must he 
brought by the presumptive reversionary 
heir, that is to say, by the person who 
would succeed if the widow were to die at 
that moment. They are also of opinion 
that such a suit may be brought by a more 
distant reversioner if those nearer in succes- 
sion are in collasion with the widow, or have 
precluded themselves from interfering. They 
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consider thatthe rule laid down in Bhikaji 
Apa v. Jagannath Vithal (8), is correct. It 
cannot be the law that anyone who may have 
a possibility of succeeding on the death of 
the widow can maintain a suit of the 
present nature, for, if so, the right to sue 
would belong to every one in the lire of 
succession, however remote. The right to 
sus must, in their Lordships’ opinion, be 
limited. If the nearest reversionary heir 
refuses, without sufficient cause, to institute 
proceedings, or if he has precluded himself 
by his own act or conduct from suing, or 
has colluded with the widow, or concurred 
in the act alleged to be wrongful, the next 
presumable reversioner would be entitled to 
sue; see Kooer Goolab Sing v. Rao Kurun 
Sing (9). In sucha case, upon a plaint 
stating the circumstances under whigh the 
more distant reversionary heir claims to sue, 
the Court must exercise a judicial discretion 
in determining whether the remote rever- 
sioner is entitled to sue, and would probably 
require the nearer reversioner to be made a 
party to the suif.” 


The question for decision in this appeal 


is whether, with reference to the principle 
enunciated in the above paragraph by 
their Lordships of the Privy Couneil, it 
can be held that the daughter’s son in the 
present case has precluded himself by his 
own act or conduct from suing, or has 
colluded with the widow or concurred in 
the act alleged to be wrongful; for if he has 
done so then the suit of the plaintiffs, who are 
remote reversionary heirs of Chhajju Ram, to 
contest the alienation in dispute is clearly 
maintainable. Now, the Courts below have 
not given due weight to the facts that 
Jalandhari Mal, the daughter’s son of 
Chhajjun Ram who is said to have 
joined the widow in the alienation 
in dispute, was a minor atthe date of the 
alienation and is stilla minor, and that the 
alienation complained of has been made in 
his name and on his behalf by his grand- 
mother Musammat Bishan Dewi, widow of 
Chhajju Ram, and not by his own mother 
Musammat Ram Rakhi. Can it be said in 
these circumstances that Jalandhari Mal has 
colladed with the widow Musammat Bishan 


Devior with his own mother Musanmaét 
(8) 10 B.H C. R. 351. 
(9) 14 M. L A. 176; 10 B. L. R. 1 (P. CO); 2 Suth, 
P, 0, J. 474; 2 Sar. P. O. J. 722; 20 E. R. 753, 
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Ram Rakhi, orhas concurred in the alien- 
ation or has precluded himself by his own 
act or conduct from suing to contest the 
alienation in question? In my opinion the 
answer to this question must bs in the 
negative, for beyond the fact that the name 
of Jalandhari Mal has been used in the sale- 
deed as a co-vendor with his mother and 
grandmother he is in no way concerned in 
the-sale. As a minor he was incompetent 
to enter into the contract of sale; and he 
was equally incapable, from a legal point 
of view, of colluding with his mother or 
grandmother or of concurring in their act 
of alienation, and it is obvious that since the 
date of sale he has not by his own act or 
conduct precluded himself from suing. 

Next, according to the principle laid down 
by their Lordships in Rant Anand Kunwar’s 
case (2). the plaintiffs as the more distant 
reversionary heirs of Chhajju Ram should 
have stated in their plaint the circum- 
stances under which they claimed to sue in 
the presence of his nearest reversionary heir 
who was presumptively entitled to the full 
ownership of the property in dispute; and 
upon a plaint so framed the Court must 
exercise its judicial discretion in determining 
whether the remote reversioners are entitled 
to sue or not. It is clear that they are 
not entitled to the declaration asked for 
by them as a matter of right; on the one 
hand, the Court has to consider whether 
their chances of succession to the property 
in dispute are sc remote that no declaration 
should be granted to them, and on the other 
hand, it has to decide whether the declara- 
tion, if made, would serve the purpose of 
perpetuating testimony for whomsoever 
might happen to be the next reversioner on 
the death of the widow. 


It is after fully weighing these consider: 
ations and the like that the ' Court should 
grant or refuse to grant the relief claimed 
by the more distant reversionary heirs; and 
after taking these into account in the light 
of,the principle laid down in Rani Anand 
Kunwar'’s case (2), my own view is that the 
District Judge was in error in holding that 
the plaintiffs in the present case were 
entitled to the declaration sought by them 
ia respect of the invalidity of the alienation 
made by the widow and daughter of Chhajju 
Ram in favour of the appellants, 


= 


—_ 
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I aceordingly accept this appeal, and 
setting aside the order of remand, restore 
the decree of the Court of first instance 
dismissing the plaintiffs’ suit. The plaint- 
iffs will pay the defendants’ costs throughout 
Appeal accepted; Suit dismissed 





_CALCUTTA HIGH COURT. 
AppeaL From .Orper No. 418 of 1918. 
March 2, 1915. 
Present:—Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Richardson. 
RAJKUMAR SARKEL—Derenvawt— 
APPELLANT 
versus 
RAJKUMAR MALI AND OTHERS—- 


PLAINTIFFS —RESPONDENTS, 
Fraud, decree obtained) by—Emecution sale under 


. fraudulent decree, whether void or voidable--L[imitation 


for vacating sale—Limitation Act (IX of 1908), Sch. I, 
Art, 95. 

A sale in execution of a fraudulent decree is not 
void but voidable. [p. 768, col, 1.] 

So long as such decree is not successfully impeached 
as fraudulent the sale thereunder must stand 
operative. [p. 768, col. 1.] 

“Asa suit for relief or the ground of fraud must be 
instituted within three years from the date of 
discovery of the fraud, where the plaintiff’s right to 
have a decree vacated on the-ground of frand is 
extinguished by limitation, it ig not open to him to 
have the sale in its execution set aside on the ground 
of fraud in the decree. [p.767, col. 2; p. 768, col. J 

Ram Narain Tewari v. Shew Bhunjan Roy, 27 C 

197, distinguished. . 


Kopeal from an order of the Subordinate 
Judge, Backergunj, dated the 13th June 


. 1913, reversing that of the Munsif, Peroze- 


pur, dated the 28th March 1912. ` 
Babus Mohendra Nath Roy and Chandra 
Kanta Ghosh, for the Appellant. 


Baba Gina Paent Rop adhan tor 


the Respondents. : 
- JUDGMENT. —Thisis an appeal by the 


defendant in a suit for two-fold relief on the 


ground of fraud. The case for the plaintiffs 
is that on the 8th June 1907, the defendant, 
by fraudulent suppression of processes, obtain- 
ed anew parte decree against them, for pos- 
session of the second property now in dispute, 
that the decree-holder not only executed the 
decree in respect of that property but also 
for realisation of the costs allowed to him, 


‘and that he thus managed to purchase the 


first property at the sale which followed 
without the issue of the usual notices and 
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proclamation. The present suit was institut- 
ed on the 13th May 1911 to set aside the 
alleged fraudulent decree and to recover 
possession of both the properties. The Courts 
below have found thatitis not open to the 
plaintiffs to have the alleged fraudulent 
decree vacated inasmuch as the time prescrib- 
ed by Article 95 of the first Schedule of the 
Indian Limitation Act for the purpose had 
elapsed before the institution of the suit. 
Under the Article, a suit for relief on the 
ground of fraud must beinstituted within three 
years from the date of discovery of the frand. 
The Courts below have fonnd that the frand, 
if any, was brought to the knowledge of the 
plaintiffs more than three years antecedent 
to the suit. From this point of view, it is 
plain that the plaintiffs cannot obtain a de- 
claration that the decree was obtained by 
fraud and they are consequently not entitled 
to recover the property covered by the decree. 
But with regard to the sale in execution 
of the decree for costs, the Courts below 
have. adopted the view that although the 
plaintiffs are not competent to have the 
decree set aside, yet it is open to them to 
have the sale vacated on the ground that 
it has been held in execution of a fraudulent 
decree; in support of this proposition, reliance 
has been placed upon the decision in Ram 
Narain Tewari v. Shew Bhunjan Roy (1). That 
case is clearly distinguishable. Therean ex 
parte decree had been obtained by fraud. The 
defendants applied to have the ex parte decree 
set aside on the ground that summonses had 
not been duly served on them; this appli- 
cation was granted. ‘They subsequently sued 
to have the sale in execution of that decree 
set aside on the g ound that it had been 
held on the basis of a fraudulent decree and 
could not consequently be sustained. It was 


argued in answer to the suit that as the 


decree bad already been set aside, no question 
of the validity of the decree could be investi- 
gated in the suit, and consequently the sale 
could not be successfully impeached. This 
contention was rightly overruled, and it was 
held that as the decree was proved to have 
been obtained by frand, the sale also must 
be vacated, a‘though it was not necessary for 
the then plaintiff to set aside the decree on 
the ground of fraud,as he had been previously 
successful on his application to set aside the 


(1) 27 ©, 197, 
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decree as an ex parte decree. That case plainly 
bears no analogy to the one before us. Here, 
as has been found by the Courts below, it is 
no longer open to the plaintiffs to have the 
decree vacated on the ground of fraud; their 
right in this respect has been extinguished by 
limitation. It is consequently not open to 
“them to have further relief on the ground of 
fraud. As it is not competent to the plaintiffs 
to invite the Court to vacate the decree on the 
ground of fraud, it is not open to them to 
have the sale also seb aside on the ground of 
fraud in the decree. So long as the 
decree is not successfully impeached as 
= fraudulent, the sale must stand operative ; 
the grantof the one relief isan essential 
pre-requisite for the attainment of the other. 

A sale in execution ofa fraudulent decree is 
not a void but a voidable sale; till vacated 
by an appropriate proceeding: the rights 
created thereby are effective. It was con- 
sequently essential that the plaintiffs should 
seek, as they did in their plaint, to have 
the decree set aside on the ground of fraud 
before they could have the sale vacated. 

But-the plaintiffs have lost “their right to 
attack the decrée ; they cannot consequently 
attack the sale. ` 


The result is that this appeal is allowed, 
the order of the Court below set aside, and 
the spit. dismissed with costs in all the 
Courts. We assess the hearing fee in this 
Court at one gold mohur. 


Appeas allowed. 


ALLAHABAD HIGH COURT. 
Crvit Revision Petition No, 1 or 1916, 
March 16, 1916. 
Present:—Mr. Justice Rafique. 
DUKKHI~Ptaintirr-—APPLICANT 
í VETSUS 
GHURHU AND ANOTHER- DEFENDANTS 
—Opposite PARTY. 
Jurisdiction — Suit for rebuilding a wall or payment 


of damages—Plaint returned by Munsif for presentation 
to Small Cause Cour t—Frame of suit determines 
jurisdiction, 
The jurisdiction of a Court depends upon the nature 
of the suit as brought and not upon the character 
which it would ultimately assume, 
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The plaintiff in a suit prayed that the defendants 
be ordered to rebuild a wall or to pay Rs. 200 as 
damages: 

Held, that the suit was triable by a Munsif as 
the relief with regard to requiring the defendants to 
rebuild the wall could not be granted by the Court of 
Small Causes. 

Civil revision against the order of the Dis- 
trict Judge, Benares, dated the 12th June 
1915. 

Mr. Harnandan Prasad, for the Applicant. 

Dr. Surendranath Sen, for the Opposite 
Party. 

JUDGMENT. —This is an application in 
revision from an order of the District Judge 
of Benares, upholding the order of the Munsif 
returning the plaint to the applicant for 
presentation to the Conrt of Small Causes. 
It appears that the plaintiff sued in the Court 
of the Munsif, on the allegation that the 
defendants had made an excavation next 
to his (the plaintiff’s) wall by which the 
wall had come down and that the defend- 
ants should be made to rebuild the said 
wall or pay Ks. 200 as damages. The 
Munsif returned the plaint for presentation 
to the Court of Small Causes and on appeal 
his order was affirmed by the District Judge, 
on the ground that the relief requiring the . 
defendants to re-build the wall conld not be 
granted to the plaintiff. I do not think 
the order cf the learned Judge is correct. 
The jurisdiction of a Court depends upon 
the nature of the suit as brought and not 
upon the character which it would ulti- 
mately assume. The relief with regard to 
requiring the defendants to - rebuild the wall. 
in question could not be granted by the 
Court of Small Causes. I allow the 
application, set aside the orders of the 
Courts below .and direct the Munsif of 
Benares to entertain the plaint and proceed 
with the suit according to law. Oosts will 
abide the result. 

Orders reversed. 
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< CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 2870 
or 1913. 
May 20, 1915. 

Present:— Sir Lawrance Jenkins, Kt., Chief 
Justice, and Mr. Justice N. R., Ghatter oa: 
PABAN SARDAR-—PLAINTIFF—ÅPPELLANT 
VETSUS 
BHUPENDRA NATH NAG— 


| Darenpant—Responpvent, 
? Civil Procedure Code (Act V of 1908), s. 96 (3), O 
AXUT, +, 3, O. XLII, r. 1, cl. Gn) — Compromise; not 
recor ded, consent decr ee wnder —Appeal. 

A decree under Or der XXIII, rule 3, can be passed 
only after there has been an order ‘that the com. 
promise be recorded. This is not a mere matter of 
form, and if a consent decree is passsd without such 
order the party aggrieved has aright of appeal, 
section 96 (8), Civil Procedure Code, being no bar. 


Appeal against the decree of the Addi- 
tional District Judge, 24-Parganas, dated 
June 4th, 1915, confirming that of the Sub- 
ordinate J udge, Alipore, dated August 13th, 
1912. 

Babu Mawatha Nath Roy, for the Appel- 
lant. ` 


Babu Ram Chandra Majumdar (with him 
Babu Jogesh Chandra Bose), for the Respond- 
ent. 


JUDGMENT.—We must allow this ap- 
peal and set aside the decree of the lower 
Appellate Court. A deerse’in this case was 
passed by the Subordinate Judge not after 
a hearing but on the basis of a compromise, 
that is to say, it was a decree justified, if 
at all, by Order XXIII, rule 3. But when 
the terms of that rule come to be examined, it 
is apparent thata decree can be passed ‘only 
after there has been an order that the com- 
| promise be recorded. This is not a mere 
matter of.form. It has an important result. 
If the decree is in accordance with a re- 
.corded compromise, then it may well be con- 
tendéd that the provisions of section 96, 
clause (3), of the Code apply and the per- 
son feeling himself aggrieved by such a 
decree may be without the remedy of an 
appeal from that decree. I putitin a tem 
tative’ form, as whether it is so or not is not 
a matter which calls for our express deci- 
sion now. But the remedy of a person who 
says that in fact there was no compromiss is 
that he is able to appeal from the order” 
directing the compromise to be recorded un- 
der Order XLIII, rule 1, clause (m), which 
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permits an appeal from an order under 
rule 3 of Order XXIII, recording or refas- 
ing to record a compromise. In this case 
there was no order that the compromise 
be recorded; and accordingly there was no 
order from which an appeal could be pre- 
ferred. And ag there was no order, so there 
sould not be a decree under Order XXIII, 
rule 3. The result has been that though 
the plaintiff maintains that he did not enter 
into this compromise, he has not had the 
opportunity which the law provides of dis- 
cussing this question not only in the Court 
of first instance but, if necessary, in the 
Court of Appeal. The appellant, therefore, 
appears to me to be a person under a dis- 
tinct grievance and nonetheless because 
apparently the learned Subordinate Judge 
thought badly of him. 


We can only secure to him the rights to 
which he is entitled by setting aside the 


- decree that has been passed by the Munsif, 


on the groand that there was no order that 


- the compromise be recorded. The case must 


go back to the Court of first instance in 
order that it may then be determined ac- 
cording to law. What the course there 
will be we need not now anticipate. It is 
sufficient for us to say tat the appeal must 
be allowed and the decrees of the Addi- 
tional District Judge and the Subordinate 
Judge must be set aside and the case 
sent back to the Court of the Subordinate 
Judge of Alipore in order that he may deal 
with ib according to law. Costs hitherto 


incurred will abide the result. 


- appeal allowed ; Case remanted 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Rent APPEAL No. 42 or 1915. 
December 22, 1915. 
Present:__Mr. Stuart, A. J. C. 
Thakur SURAJ BAKHSH SINGH— 
PLAINTIFE No, 1—ApPELLANT 

VETSUS i 
SITLA BAKHSH SINGH AND ANOTHER 
- m DEFENDANT AND PLAINTIFF No, 2—° | 


RESPONDENTS, 

Landlord and tenant—Rent, agreement to pay— 
Rent, arrears of, suit for—Court, power of— Reni, if not 
ficed—-Occupation rent, fair. 
= Where the relationship of landlord and tenant 
exists and there has been an agreement to pay rent 
(and not where the agreement has been that the land 
should be held. rent-free), whether the amount pay- 
able has been fixed or not; it is open to the Court 
to allow arrears of rent . according to the rate 
originally fixed, even if the agreement has 
terminated, or, where no rent has been fixed, 
to assess a fair occupation rent and award arrears on 


that basis. l 
Musammat Raj Kuar v. Nabi Bakhsh, 9.0. C. 


296; Muhammed Hasan v. Deputy Commissioner, 
_ Bahraich, 9 O. C. 862; and Ram Dulare v. Haidar Ali, 
10 Ind. Cas. 2, referred to. 


Appeal from the decree of the District 
Judge, Sitapur, dated the 26th July 
1915, confi rming that ofthe Assistant Col- 
lector, Sitapur, dated the 23rd December 1914. 
Pandit Gokaran Nath Misra, for the Appel- 
lant. 

Babu Yshwart Prasad, for the Respondent 
No. 1. 


JUDGMENT.—The learned District Judge 
has found that Sitla Bakhsh Singh was 
admitted’ as a tenant into certain holdings, 
one in village Bara and the other in 
village :ismailganj, by .the zamindars having 
authority so to admit him and that at 
the time that he was admitted into those 
holdings the Jandholders did not agree to 
the payment of any rent by him and in 
fact intended him to hold the land rent- 
free, The title of those landholders is 
now with the plaintiff-appellant and Maharaj 
Debi Din plaintiff-respondent No. 2, and 
they have sued to recover arrears of rent 
from Sitl, Bakhsh Singh which the lower 
Courts have refused to award tbem. The 
learned Counsel for the appellant does not 
eontest the findings of the lower Courts 
as to the origin, nature, and conditions of 
the tenancy, but he urges 
entitled to ask the Court to assess a rent 
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that he is ° 
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on reasonable terms for the period in’ suit 
and pass a decree for such amounts as 
are found due in favour of his client. He 
admits that there is nothing in the provisions 
of Act XXII of 1886 to which he can 
refer in support of the claim that he now 
makes. But he contends that according 
to the principles underlying the decisions 
in Musammat Raj Kuar v. Nabi Bakhsh (1), 
Mohammed Hasan v. Deputy Commissioner, 
Bahraich (2) and Ram Dulare v, Haidar Ali 
(3), this Court would be justified in granting 
him such a relief. The purport of those 
decisions- may be stated in the following 
words:— Where the relationship of land- 
holder and tenant exists and there has 
been an agreement to pay rent, whether 
the amount payable has been fixed or not, 
it is open to the Court to allow arrears 
of rent according to the rate originally 
fixed, even if the agreement has terminated 
or, inthe case where the rent has not 
been fixed, to assess a fair occupation rent 
and award arrears on that basis.” But 
there is nothing in those cases-to support 
the assessment of a fair occupation rent 
and the awarding of arrears on that basis 
where there has been no agreement to pay 
rent at all and where the agreement has 
been that the laud should be held rent-. 
free, and it would appear impossible to- 
accede to the learned Counsel’s contention 
for the following reasons. The landholder 
having agreed to permit the tenant to 
hold the land rent-free desires to diset.n- 
tinue the indulgence and to charge rent on 
the land. He cannot be permitted to give 
retrospective effect to that desire, although 
the provisions of Act XXII of 1-86, Chapter 


‘VIIA, afford him an opportunity of obtaining 


an assessment of the rent to be charged 
in future years. 

For these reasons I uphold the decision 
of the learned District Judge and dismiss 
Appeals Nos. 42 and 43 of 1915. Theap- 
pellant will pay his own costs and those of 
the contesting respondent. 
k Appeal dismissed. 

(1) 9 0. C. 296. l 

(2) 9 0. C. 362. 

(3) 10 Ind. Cas. 2. 
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RAMCHANDRA NARAYAN v, SHRIPATRAO TUKOJIRAO, 


BOMBAY HIGH. COURT. 

' APPEAL FROM ORDER No. 50 or 1914. 
October 1, 1915. > 
Present;—Sir Basil Scott, Krt., Chief Justice, 

’ and Mr. Justice Shah. 
RAMCHANDRA NARAYAN JOSHI AND 
OTHERS—~DEFENDANTS— APPELLANTS — 

versus 

SHRIPATRAO TUKOJIRAO DESH- 

MUKH AND orners—PrLaintirrs— 


RESPONDENTS. 
Civil Procedure Code (Act XIV of 1882), s. 3871— 


~ Redemption suit by one co-parcener of Hindu joint 


family—-Ahatement of suit on plaintiff co-parcener’s 
death—Suit not in representative capacity—Fi esh 
redemption suit by other co-parceners, whether barred. 

If the manager ofa joint Hindu family sues to 
redeem a mortgage on behalf of all his co-parceners 
he should at least purport to sue in a representative 
capacity, Butif he does not sue in a representative 
capacity, the suit would be defective according to 
all canons of procedure: and should such a suit be 
directed to abate on the death of the plaintiff co- 
parcener .afresh redemption suit by any other co- 
parcener shall not be barred, inasmnch as no legal 
~ proceeding by the deceased co-parcener alone short 
of actual redemption could deprive his co-parceners 
of their right to redeem against the mortgagee. [p. 
772, col. 1.) 


Appeal from an order passed by 
the District Judge, Sholapnr, in Appeal No. 
96 of 1913, reversing the decree passed by, 


-and remanding the suit to, the Subordinate 


Judge, Barsi, in Suit No. 154 of 1912. 

Mr. Campbell (with him Mr. K. N. Koya- 
jee), for the Appellant. 

Mr. Coyajee (with him Mr. N. V. Gokhale), 
for the Respondent. 


JUDGMENT. 


Scorr, ©. J.—The facts fonnd by ihe 
District Judge are that one Vyankatrao 


Deshmukh mortgaged on the 2ist -Mareh — 


1861 the lands in suit in favour of two 
mortgagees, and subsequently the interest of 
the 2nd mortgagee became vested in the Ist 
mortgagee. In 1881: Vyankatrao instituted 
a suit, No. 399 of 1881, againstj the mort- 
gagee for redemption, but after issues were 
settled in that suit he died, the date of his 
death being 9th July 1888. On the 15th 
October 1883, the Court directed that pa 
suit ‘should abale: This suit was filed, 


1912 by Tukojirao, Vyankatrao’s son, kn 


three grandsons for redemption upon the 


ground that the land mortgaged was ances- 


tral property in which the plaintiffs, Vyan- 
katrao’s sons, had an interest with: him at 
birth, It was also alleged that an aa 


t 
F 


«of 
1 


brother of Vyankatrao was interested as a co- 
parcener in the same property. In the Trial 
Court the suit. was dismissed on the strength ` 
of the order of abatement passed on the 15th 
October 1883. 

An appeal was preferred to the District 
Court which reversed the order and remanded 
the suit for disposal. From that decree this 
appeal is now preferred. It is contended that 
by reason of section 366 of the Code of 
1882, the redemption suit is not maintainable 
by the present plaintiffs. That section must 
be read with section 365 whieh provided 
that “In case of the death of asole plaint- 
iff or sole surviving plaintiff, the legal 
representative of the deceased may. where 
the right to sue survives, apply to the 
Court to have his name entered on the 
record in place of the deceased plaintiff, 
and the Court shall thereupon enter his 
name and proceed with the suit;” and section 
3.6 provided that “If within the time 
limited by law no such application be made 
to the Court by any person claiming to be 
the legal representative of the deceased 
plaintiff, the Court may pass an order that 
the suit shall abate.”~ Section 371 provided 
that “When a soit abates or is dismissed 
under this Chapter (XXI), no fresh suit shall 


_ be brought on the same cause of action.” Now 


the time limited by law foran application 
under section 365 was in 183 two months. 
The orderfor abatement, therefore, was not 
without jurisdiction. 


The contention for the appellants in this 
appeal is that as Vyankatrao filed the 
redemption suit, he represented all persons | 
interested in the mortgaged property, and 
after his suit came to an end, no further 
suit can be instituted by any one else. In 
support of that contention reference was made, 
particularly to the judgment of the Privy 
Connceil iun Kishen Parshad v. Har Nurain 


“Singh (1) and a Fall Bench decision of the 


Allababad High Court in Hori Lal v. Nim- 
man Kunwar (2). With regard to the Privy 
Council case, we are of cpinion that all that 
was decided was, as stated by Mr. Justice 
Chamier in his judgment in Hori Lal v. 
Nimman Kunwar (2), that managing mem- 


bers of a joint family entrusted with the 
(1) 9 Ind. Cas. 739; 38 I. A. 45: 156 C. W. N. 321; 
8 A L. J. 2&6; 9 M. L. T. 348; 13 0. L. J. 345; 21 M. 
L. J. 378; 13 Bom, L. R. 359. 
(2) 15 Ind. Cas. 126; 34 A. 549; 9 A. D. J. 819, 
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management of a business are competent to 
. enforce at law the ordinary business contracts 
-which they are entitled to make or discharge 
in their names. We cannot regard it as an 
anthority with regard to redempticn suits. 
The contemporaneous decision of the same 
Bench, Madan Lal v. Kishen Singh (3), 
indicates that if a manager sues on a mort- 
gage on behalf of all his co-parceners he 
should at least purport to sue ina repre- 
sentative capacity, as was suggested by West, 
J., in Gan Savant Bal Savant v. Narayan 
Dhond Savunt (4). There is no indication 
here that Vyankatrao’s suit was brought 
ina representative capacity. If not, ib would 
certainly be defective as a edern BUSA suit 
according to all canons of procedure, e.g., 
Chapters IHI and V of the Code of 1882: 
Gan Savant. Bal Savant v. Narayan Dhond 
Savant (4), Padmakar Vinayak Joshi v. Maha- 
dev Krishna Joshi (5) and Bolton v. Salmon 
(6). If the suit was defective, Vyankatrao’s 
personal right to sue did not embrace the 
rights of his co-parceners and none of them 
can be concluded by the application of section 
371. In coming to this conclusion we have 
not overlooked illustration (d) to section 361 
of the Code of 1882, which treated the father’s 
right to sue his co-parceners for partition 
as including the right of- suit of his own 
sons. Whether that illustration was con- 
sistent with the principles of Hindu Law 
or not we need not here inquire, for Vyan- 
katrao at the time of his death had a 
brother who was also interested in the equity 


of redemption. Apart from the question raised- 


upon section 371, we think that the two 
Bombay cases aboye cited are sufficient an- 
thority for the conclusion that since the 
introduction of the Code‘ of 1877 no legal 
proceeding by Vyankatrao alone short of 
actual redemption would deprive his co- 


parceners of their right to redeem against 


the mortgagee. The right of a mortgagee 
to enforce his security by sale in a suit 
against the person who ‘executes with au- 
thority, express or implied, a mortgage of 
family property, without joining the’ co- 
parceners interested, results fromthe autho- 
rized mortgage whieh carries with it the 

(3) 15 Ind. Cas. 138; 34 A. 572; 9 A. L. J. 844, 

(4) 7 B. 467.. 

(5) 10 B. 21. 


(6) (1891) 2 Oh. 48 at p. 52; 60 L. J. Ch. 239; 64 
L. T. 222; 39 W. R. 582. 
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all-embracing remedy: see the opinion of 
Pontifex, J.,quoted by the Judicial Committee 
in Daulat Ram v. Mehr Chand (7). 
not follow that the defeat of one co-owner who 
desires to redeem will bar the exercise of the 
same right by another: hence -arises the 
necessity for joining all parties. interested in 
one suit. 

It must not be taken from the above 
remarks that we assent to the view that the 


provision of the Code which refers to represen- — 


tative suits can properly be applied to 
suits on behalf of a Hindu family by 
manager. 

We affirm the decree and dismiss the aana 
with costs. 


Appeal dismissed. 
; 15 ©. 70; 11 Ind. Jur, 435; - 


COCRT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revente Petition. No. 51 or 1914-15 or 
SHAHJABHANPUR DISTRICT. ~~ 
July 20,1915. © 
Fresent:—Mr. Holms, S. M., and 
Mr. Campbell, J. M. 
BHAJJU—DerenDANT—APPLICANT 


VETSUS 
K. GOPAL SINGH—P tatntier— 
RESPONDENT.’ 


Agra Tenancy Act (IT of 1901), s. 164 (1) ()— 
Resumption—Notice, contents of. 

In a notice under section 154 (1) (b) of the Agra 
Tenancy Act for resumption of land held on a service 
tenure the specific service that is no longer dk ka, 
must be noted. [p. 772, col. 2.] 


Application for revision of the gada of 
the Commissioner, Rohilkhand Division, 
dated, the 2nd Octoher 1914, confirming 
that of the Assistant Collector of Shah- 
jahanpur, in a case of resumption of muafi 


JUDGMENT. 

Horus, S. M.— (July 16th, 1915. )—Neither 
Gourt has noticed the nika defect in the 
plaint. Under section 154 (1) (b) the land 
is only liable to resumption when itis held 
for the performance of some specific service 
which the proprietor no longer requires, and 


‘notice has to be given in writing hy the 


proprietor that such service is no longer 


Tt does ` 


P `% 
its f 
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required. In the present case there is no 
specific service alleged in the plaint. The 
general words P used are ba was khidmat, 
‘aud although the notice is not on the record 
it is most improbable that it contained 
anything more. < 

I would, therefore, set aside the order of 
the Assistant Collector and dismiss the suit 
with: permission to the plaintiff to bring a 
fresh suit after stating the specific service 
in question. Poth parties are agreed to 
this course. The alternative would have 
been .to set aside the order and direct that 
rent be assessed on the land. Parties 
will bear their own costs- throughout. 

CAMPBELL, J. M.—I agree. 
s Order set aside. 


“ ALLAHABAD HIGH COURT. 
First Civit APPBAL FROM Orper No. 162 
- or 1915. 

March 6, 1916. 
Present:—Mr. Justice Piggott and 
Mr. Justice Walsh. 

BALLI— Oprositse Party—APPELLANT 
VeETSUS 
- NAND LAJ: AND ANOTBER—-OBJECTOR AND 


.- Opposite PARTY— RESPONDENTS. 

Provincial Insolvency Act (IIT of 1907), ss. 22, 23, 
46\(3)—No Receiver appointed— Seizure of insolvent’s 
moteable property—Release on objection—Order of 
release — Appeal to High Court —Leave under s, 46 (3) 
neither applied for nor obtained—Practice. | 

-After an adjudication in insolvency, under’ Act IHI 
of 1907, one ofthe creditors of the insolvent pre- 
sented a petition to the District Judge for seizure of 
the stock-in-trade of the insolvent’s business which 
consisted of gold and silver ornaments. The District 
Judge seizéd the property, but on objection by one 
N, who alleged ownership in himself, released it. On 
l appeal against the order of release without obtaining 

leave "to appeal under section 46 (8) of the Insol- 
vency Act: me : 

Held, (1) that the order was one passed in exercise 
of the jurisdiction vested. inthe District Judge by 
section|.22 read with section 28 of the Provincial. 
Insolvency Act; [p. 774, col. 1.) 


(2) that an appeal would not lie against tle 
order without leave to appeal under section 46 
(3) being obtained.’ [p. 774, col. 1.] ; 


Where; an order is appealable only by leave of 
the District Court or the High Court, the memo- 
randum i appeal should always be accompanied® 
by a petition for leave to appealand it should be 


` 


| 
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made clear to the Judge sitting to reccive petitions 
that the appeal is not presented as one which lies 
as of right. [p. 774, col. 1.] 

First appeal from the order of the 
District Judge, Jhansi, dated the 29th of 
September 1915. i 

Mr. Agha Haidar, for the Appellant. 

Mr. Sital Prasad Ghosh, for the Respond- 
ents. 


> JUDGMENT. 

Piccott, J—This is an appeal by a 
creditor In an insolvency matter. It appears 
that one Raghunath was declared insolvent 
by an order of the 16th of November 1912. 
The appellant Balli owas one of his 
creditors. On a subsequent date, which 
was apparently sometime in the year 1915, 
Balli presented a petition to the District 
Judge in charge of the insolvent’s estate, to 
the effect that Raghu Nath was carrying on 
a business at a certain shop, the stock-in- : 
trade of which included a considerable 
quantity of gold and silver ornaments. He 
asked that this stuck-in-trade might be 
seized for the benefit of the creditors. 
There was no Receiver appointed, so that 
the property of the insolvent had vested 
in the District Judge, and the latter pro- 
ceeded through an officer of the Court to 
seize the stock indicated in Balli’s petition. 
Thereupon one Nand Lal filed an objection, 
to the effect that the stock belonged to 


him and that Raghu Nath was carrying 
on-the business of the shop as his 
salaried agent. The District Judge has 


held a regular enquiry into this matter. 


He has examined Nand [ial and the 
insolvent, as well as seven witnesses 
produced on Nand Lals behalf. He has 


also examined the creditor Balli and two 
witnesses produced by the latter. The 
conclusion he arrived at was in favour of 
the objector Nand Lal. He holds that 
the stock-in-trade which he had _ seized 
was in fact Nand lLal’s property and that 
Raghu Nath had no connection with it, 
except that he was selling the same as 
agent for Nand Lal. He has accordingly 
released the property and restored it to 
Nand Lal’s possession. This petition of 
appeal was filed as an appeal from order 
lying as of right. There is no suggestion > 
in the memorandum of appeal that leave 
cf the Court is required; nor was any 
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petition for leave presented along with the 
memorandum of appeal. This was no 
doubt done under a misapprehension, for 
it has in faet been contended before us 
that the District Judge’s order is one 
against which an appeal lies as of right 
under the second clause of section 46 of 
the Provincial Insolvency Act (III of 1907). 
A reference was made in argument to the 
provisions of section 16 of the same Act, 
We are satisfied that the order in question 
cannot be referred to section 16 of Act 
111 of 1907. It iš an order passed by 
the District Judge in the exercise of the 
jurisdiction vested in him ky section 22 
read with section 23 of the Act, and an 
appeal would lie only by leave of the 
District Court or of the High Court under 
sub-section (3) of section 46 aforesaid. 
There have been cases in which an appeal 
like the present has been permitted to be 
argued, even though it was not presented 
along. with an application for leave to 
appeal, and leave to appeal has been 
granted after hearing arguments; but we 
‘do not think that this is a practice which 
this Court ought lo allow to become 
general. Where an order is appealable 
only by leave of the District Court or of 
this Court, the memorandum of appeal 
should always be accompanied by a petition 
for leave to appeal, and it should be made 
clear to the Judge sitting to receive petitions 
“that the appeal is not presented as one 
which lies as of right. Jn the present 
ease, as it seemsto us, that the practice 
cf the Court on this point is not thoroughly 
settled, we have allowed the case to be 
argued to this extent that we have 
examined the evidence in order to see 
whether the record discloses any specialreasons 
why leave to appeal should be granted by 
this Court. We do not think there are 
apy such reasons. There was no immoveable 
property involved. The parties were at 
issue upon a plain question of fact depend- 
ing mainly, if not entirely, upon the 
credibility of the oral evidence offered on 
both sides. If it had been an ordinary suit, 
filed in the Court of a Munsif ora Sub- 
ordinate Judge, the finding of the District 
Judge, arrived at a first ‘appeal without 
the advantage of himself seeing or examin- 
ing the witnesses, would have been final 
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on any question of fact in issue between 
the parties. Here the District Judge had 
the witnesses before him, They were 
examined and cross-examined at length and 
he formed an opinion favourable to the 
credibility of the witnesses produced by 
the objector Nand Lal. We are content 
to say that this is not in our opinion a 
case in which leave to appeal should be 
granted. Had the memorandum of appeal 
been presented accompanied by such a 
petition, it would probably never have 
been admitted or set down for hearing at 
all. As we are not prepared to grant 
leave to appeal, the only order we can 
pass is that the appeal does not lie as of 
right and we hereby dismiss it with 
costs. 

WALSH, J.—l want to add one word. I 
attach very great importance to the con- 
duct of matters by way of petition before 
a single Judge. Where Counsel ureapply- 
ing ee parte for admission they ought to con- 
duct themselves as if the matter were 
uberrima fidei, that is-to say, where they 
have informed themselves: or ought to have 
informed themselves that the matter for 
which admission is sought is a matter 
which requires leave of the Court in order 
to give a right of appeal at all, the Court 
which is asked to admit the appeal should 
be so informed. It is obvious there are 
many reasons why that ought to be done, 
There is one reason above all, otherwise 
the time of the Judge and, what is more 
important, the time of the Bar when peti- 
tions are being heard is unnecessarily occa- 
pied by the Judge going out of his own 
way to ascertain for himself whether the 
matter is appealable or not. When Counsel 
are preparing memorandum of appeal tley 
must at least satisfy themselves whether 
there is an absolute right of appeal or a 
right of appeal by leave only, and in the 
latter event it is obvious that they ought 
to ask for leave and draw the attention of 
the Court when applying for admission that 
it is a matter in which leave is required 
asa condition precedent. Speaking for 
myself if I ever find that an appeal has 
been admitted as a matter of course when 
it is an appeal which lies only by leave 
of the lower Court or of this Oourt, I 
shall consider it to be a sufficient ground 
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for refusing leave. In making these general 

~ observations I-am not referring in any way 
to the appellant’s Counsel in this case, in- 
asmuch as he was not present when his 
appeal was presented for admission by the 
Judge hearing petitioners. I would farther 
add that as a general rule where a right 

. .of appeal to the High Court is given by 
. leave of the District Judge or of the High 


Court, the application for leave ought in - 


the first instance to be made to the Court 
which dealt with the matter. Speaking for 
myself, if an applicationfor leave is made 
before me, | would not grant it unless it 
was made in the first instance to the 
Court below. . oo 
A ppeal dismissed -- 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Civit Appa, No. 13 or 1915, 
December 3, 1915. 
Present:-Pandit Kanhaiya Lal, A. J. C. 
ATA HUSSAIN KHAN AND ANOTHER— 
PLal TIFFS —APPELLANTS 

- tersus 
AGHA HADI AND OTHE rs— DEFENDANTS— 


RESPONDENTS. 

Pr e-emption—Wajib- ul-arz silent on question of pre- 
emption, effect oj-—Oudh Laws Act (XVII of 1876), s 
7—Presumption—COustom of pre-emption, non-existence 
of, prõof as to—LEstoppel by representation or conduct 
Suit, maintainability of—Portion of property sold, 
pre-enrption of, suit for. 






ised by section 7 of the Oudh Laws Act prevails 
cases, where tho wujib-ul-araiz are silent both as 
existence or as to non-existence of aright of 
e-eniption. [p. 776, col. 1.] 
The fact that in respect of certain sales previously 
ected ma village a person either did not claim 
e-emption, or withdrew his claim on receiving 
r tain benefits or payments or got his claim decreed 
consent, does not show that no custom of pre- 
Heed exists in the village; nor does it create an 
oppel by -representation or conduct in a subse- 
nt suit for pre-emption brought by him. [p. 776, 
a, 1 & 2.] 
- Vhere a right of pre-emptioi arises in respect of 
tl entire property sold, a suit to pre-empt only a 
ion of itis not maintainable, even though the 
Plemptor be ready to pay for the portion im suit 
$ entire consideration money mentioned in the 
st-deed. [p. 776, col. 2.] 
uhammad Wilayat Ali Khan v, Abdul Rab, 11 A. 
| JA. W. N. (1889) 17 and Mahabir Prasad v. Ram 
Jin Lal, 8 Ind. Cas. 272; 18 0.0. 260, followed? 
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The prosumption as to existence of pre-emption 
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: Appeal ‘from the decree of the Sub- 
ordinate Judge, Lucknow, dated the 96th 
October 1914. 

Pandit Gokaran Nath Misra, for the Appel- 
lants. 

Syed larr Hasan, for Respondent No, L. 

- JUDGMENT.—This appeal arises ont of a 
snit of pre-emption brought by the plaint- 
iffs-appellants in respect of certain pro- 
perties sold by . Musammat Haskmat Ara 
Begam to Agha Hadi on the Ist April 
1913: The property sold comprised a 7 pies 
4 krants share in the village Ghaila, a 2 
annas 8 pies 16 krante share in the 
village Alinagar, and similar shares in 
certain grove lands in the villages of Allunagar 


- Digoria, Jehta and Dadauli. 


The plaintiffs have omitted to include in 
the claim a 4 pies share ont of what was 
sold in the village Alinagar, and the grove 
lands situated in the villages of Allunagar 
Digoria and Jehta, and have also omitted 
to claim the 2 annas § pies 16 krants 
share of grove land sold in the village 
Dadauli. 

An application for including the grove of 
Dadauli was made after the period of limita» 
tion had expired, and was disallowed by 
the Court below. An objection has been 
taken tothe order disallowing the application 
in this appeal, but it is not pressed. No 
application was made to rectify the other 
omissions. 

The sale was effected ostensibly for a 
sum of Rs. 9,500. In the plaint, the plaintiffs 
offered to pay Rs. 6,000 or any other sum 
that may be adjudged by the Court, The 
plaintiffs claimed to be co-shares of the 
vendor and to be related to her husband. 

The defendant-vendee pleaded inter alia 
that according to the custom of the villages 
in question, no pre-emption was claimable, 
that he was a chakdar in Mauza Ghaila 
and had a preferential right of purchase, that 
the plaintiff No. 1 was not a co-sharer in that 
village, that the plaintiffs refused to purchase 


. the property sold and that a suit for pre- 


emption of a portion of the property sold was 
not maintainable. Hefurther averred that 
the sale-consideration mentioned in the sale- 
deed was correct. 


Thelearned Subordinate Judge dismissed 
the claim. He held that there was a custom 
in Alinagar, Allunagar Digoria and Jehta 
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rebutting the presumption as to the existence 
of a right of pre-emption in those villages, 
that the plaintiffs were estopped from claim- 
ing pre-emption in the other villages, and 
that a suit to pre-empta portion of the pro- 
perty sold was not maintainable. 


The findings of the learned Subordinate 


Judge on the first two points are obviously 
unsustainable. The wagib-ul-arz of Ali- 
agar, which belonged to a single owner 
at the time of the Regular Settlement, con- 
tains no reference to pre-emption. The 
wajib-ul-arz of Mauza Saraura, of which 
Alinagar is a hamlet, merely says that 
every co-sharer has a righttosell or give 
on mortgage his share, and is silent as 
to the existence or non-existence of a right 
of pre-emption. The wajib-ul-arz of Allunagar 
Digoria is similarly silent as to pre-emption, 
- and the reference therein to the necessity 
of a vendee or mortgagee of a lambardar 
obtaining the consent of the co-sharers of 
the vendor or mortgagor before he could be 
appointed a lambarday has no bearing on 
the question of pre-emption. The wajtb-ul-arz 
of Jehta merely affirms’ the right of a 
co-sharer to sell or mortgage his share, and 
is also silent as to the existence or non- 
existence of a right of pre-emption, 
The presumption raised by section 7 of 


the Oudh Laws Act, therefore, prevails. 
The wajib-ul-aratz do not say that there 
is a custom in the villages in ques- 


tion authorizing the co-sharers to sell or 
mortgage without restriction to strangers 
or to anyone they liked. They are as con- 
sistent with the existerce of a custom of 
` pre-emption as with its non-existerce, and 
ale, iherefcre, inconclusive to rebut the pre- 
sumption raised by the law as toits existence. 

The plea of estoppel as accepted by the 
Court below is based on certain sales effected 
in the villages in question, which were not 
subjected to claim for pre-emption, and on 
two suits for pre-emption brought by 
Musammat Samia Begam, one of the present 
plaintiffs, in respect of other sales which 
she withdrew, on receiving certain benefits 
or payments. The sales first mentioned were 
four In number and were effected between 
1904 and . 1913, and though the plaintiffs 
were parties to some of them, the fact that 
no one claimed pre-emption is not sufficient 
to justify'an inference that’ no custom existed 
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inasmuch as it is’ possible that the vendees 
in those cases may not have been undesirable . 
persons, or that the prices paid by them 
may have been such that no co-sharers ‘were 
willing to pay. The withdrawal of two suits 
of pre-emption by Musammat Samia Begam 
in consideration of some benefits received 
by her is also inconclusive, and implies, if 
anything, that the right claimed was not. 
so weak as is suggested, or else no payments 
would have been made to her to secure 
their withdrawal ; one of the suits was, 
moreover, partially decreed by consent. The 
facts, on which the Court below has relied, 
are not, therefore, sufficient to justify a 
plea of estoppel by representation or con- 
duct. 

The suit ought, however, tohave included 
the entire property sold in respect of which a 
right of pre-emption was claimable. The 
plaintiffs either capriciously or negligently 
left one property in its entirety, and some 
bits from three other properties. Thecon- 
tinuance of those bits with the defendant- 
vendee, if the rest of the property is pre- 
empted, will keep him liable for the entire 
revenue of the villages in which they exist, 
or of the property of which they form 
parts, to the Government or to the lambardar. 
The learned Counsel for the piaintifis states 
that his clients would willingly pay the entire 
consideration money specified in the ‘sale- 
deed and made a present of those bits to < 
the defendant-vendee in addition. But such 
a course will not save the vendee from 
future liabilities. In the plaint and also 
in the memorandum of appeal, the plaintiffs 
insisted on their right to pre-empt at what 
they considered to be a fair value. The 
suit as framed is not maintainable accord- 
ing to the decisions in Muhammad Wilayat 
Ali Khan v. Abdul Rab (1) and Mahabi. 
Prasad v. Ram Jiwan Lal (2) and was rightls 
dismissed. 

The appeal is accordingly disallowed wit] 
costs. < ; 
Appeal dismissed, 


(1) 11 A. 108; A. W, N. (1889) 17. 
(2) 8 Ind. Cas. 272; 18 O. C. 260. . 
a 
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NARAIN SINGH YV. RUSTAM SINGH. 


Une JUDICIAL COMMISSIONER’S 
COURT. 
Sethian Civit Aresar No. 237 or 1915. 
January 28, 1916. l 
Present:—Mr. Kanhaiya Lal, A.J. Or | 
NARAIN SINGH AND OTHERS— PLAINTIFFS — 
, ÅPPELLANTS 
versus 


RUSTAM SINGH AND oraers—Derenpants 


—~RESPONDENTS, 

Presumption—Hzecution of deed admitted or proved, 
effect of—Consideration money, non-payment of, plea 
as fo— Burden of proof-——Evidence, sufficiency of. 

Where the execution of a deed is admitted or 
proved, the natural presumption is that it was 
executed for consideration; and if the executant sets 
up non-payment of the consideration money, he 
must prove it. [p. 778, col. 1.] 

Where ina suit by a mortgagee on a mortgage- 
deed, which appeared to have been executed in full 
satisfaction of the amounts due on certain other 
previous deeds, the mortgagors admitted its execution 
but pleaded non-receipt ‘of the consideration money, 
and the execution of the previous deeds was proved: 

Held, that the evidence afforded by the execution 
of the previous deeds, read with the further admis- 
sion of the- existence of the debts, which they 
evidenced, in the mortgage-deed in suit, was sufficient 
proof of the existence of the antecedent debts in 
satisfaction of which the mortgage-dced in kah had 
been executed, [p. 778, col. 15 


Appeal from the decree of the Additional 
Judge, Lucknow, dated the 6th April 
1915, reversing that of the Subordinate 
Judge, Unao, dated the 21st September 1914, 

Pandit Gokaran Nath Misra, for the ‘Appel- 
lants’. 

Mr. 
No. 1. 


Naan Hasan, for Respondent 


Dr. Waradin Hasan, for thè other Res- 


pondents, 


JUDGMENT.—This appeal arises out of a 


suit for foreclosure brought by the sons of a 
mortgagee on foot of a mortgage executed 
by Rustam Singh, one of the defendants, 
on the 6th August 1910. Defendants Nos. 
2 to'5 are the sons of Rustam Singh. The 
defence of Rustam Singh was that the 
mortgage-deed in suit was fictitious and exe- 
cuted without consideration to defeat the 
rights of his sons with whom, according to 
his ‘allegation, he was on bad terms. In*his 
evidence he gave up that defence and stated 
instead that he executed the mortgage be- 
cause Ram Sahai, another creditor, was 
thinking of ish bae a suit on his deed of 
conditional sale and pressing for its payment, 
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Later on he further modified that statement 


-by saying that Ram Sahai died about 20 years 


ago and that his widow had broughta suit 
against him about 18 or 19 years ago 
and obtained a decrse in pursuance of 
which the mortgaged property was fore- 
closed. 


The Court of first instance held that the 
mortgage-deed in enit was proved but the 
payment of its consideration was not estab- 
lished. The lower Appellate Court, however, 
held that the execution of the mortgage-deed 
in suit having been proved, it was for Rus- 
tam Singh to establish that he had not 
received its money, and that his statement 
that the bond in suit was fictitious was un- 
trustworthy. It accordingly gave a decree 
for the sale of the mortgaged property to 
the extent of the share of Rustam Singh. 
That portion of the decree is now impugned 
by Rustam Singh in his cross-objection. 

The defence of the sons of Rustam Singh 
was that they were living separately from 
Rustam Singh and were not in any way 
benefited by the mortgage. Both the Courts 
below found that the sons of Rustam Singh 
were living jointly with their father, but 
that it was not shown that any consideration 
was paid to Rustam Singh, which could 
bind the interest of his sons in the pro- 
perty mortgaged. The plaintiffs appeal 
from that portion of the decree which ex- 
empted the sonsof Rustam Singh from the 
liability. 

The mortgage-deed in question was exe- 
cuted in lieu of Rs. 2,000, the whole of 
which was credited towards a prior mortgage- 
deed for Rs. 380, dated the 13th June 1888, 
a deed of further charge for Rs. 109, dated 
the 20th August 188, and another deed of 
further charge for Rs. 250, dated the Sth 
January 1892. The mortgage-deed recited 
that the amount due on these mort- 
gages, including interest, was Rs. 2,768, 
that the mortgagee remitted Rs. 768 
for Rs. 2,000 
in full satisfaction of the mortgage and 
the previous charges above specified. The 
deeds of mortgage and the previous charges 
were filed by the plaintiffs and found by 
the lower Appellate Court to have been 
proved. They were not, however, accepted 
as sufficient prcof of the payment of the 


~ 


x" 


` previoùs ones. 


‘on him- to show that he 
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tions. therein specified were actually paid. It 
appears from those deeds that one of them 


was executed -in lieu of three earlier deeds 


1858. Another was 
have 


of.: 684, 1887 and 


executed in lieu of money said to 


“been paid in cash, and the third in lieu 


of the arrears of interest due on the two 
The execution of these 
three deeds having been proved, the natural 
presumption was that they were executed 
for consideration, - The defendants have 
failed to establish- that there was any 
motive for Rustam Singh to have executed 
fictitious mortgages or the deeds of further 
charge without receiving any consideration, 


_and in the circumstances the evidence afforded 
_by the execution of these deeds, read with 


the further admission of the - existence 
of the debts, which they evidenced, in 
the mortgage-deed of the 6th August 1910, 
the execution of which was also estab- 
lished, ought to have been considered 
sufficient pronf of -the existence- of the 
antecedent debts in satisfaction of which 
the mortgage-deed in suit was executed. 

The cross-objection of Rustam Singh is, 
on the face of the findings of the lower 
Appellate Court,. obviously futile. He did 
not give a consistent story at any time 
‘during the hearing of the suit and was 
not even able to show his alleged con- 
nection with the mortgagee. The onus lay 
had executed 
the deed without receiving any considera- 
tion. The lower Appsllate Court, however, 
should not have passed a decree for 
sale when the mortgage-deed provided for 
foreclosure. 

The appeal is, therefore, allowed and 
the plaintiffs’ claim decreed with costs 
throughout and future interest at 6 per 
cent. per annum on the principal mort- 
gage-money from the date of the suit till 
payment on terms of Order XXXIV, rule 
2, of the Coda of Civil Procedure, six 
months’ time will be allowed for payment. 
The defendants will, under the circum- 


stances, bear their own costs in all the 
Courts. The cross-objection is disallowed 


a with costs. 


Appeal allowed. 
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, consideration money, because there was no ~ 
direct evidence ‘to:show that the considera- | 


~ 
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` OUDH JUDICIAL COMMISSIONER’S © 
COURT. : 
Seconp Civin Apprat No. 172 of 1914. © 
January 7, 1916. 
Present:— Mr. Stuart, A, J. C.- 
BISHWANATH SINGH AND otHers— 
PLAINTIFFS— APPELLANTS 
versus 


[1916 | 


RAMPAL SINGH awp orners— DEFENDANTS 


— RESPONDENTS, 
Presumption—Hindw joint family— Debts incurred 
members— Family necessity—Transfer of family 
property ~-Consent, 

There can be no presumption that debts incurred 
by members of a Hindu joint family were incurred 
for family necessity; the fact must be proved by the 
ereditor, although it be difficult for him to adduce 
evidence on the point owing to along period having 
clapsed. Nor oan, in the case of a transfer 
of family property by some members, there be any 
‘presumption that the remaining members consented 
to the transfer. [p. 779, cols. 1 & 2.] 


Appeal from the décree of the Sub- 
„ordinate Judge, Unao, dated the 29th 
January 1914, modifying that of the Munsif, 
Purwa, dated the 2nd September 1913. 


Pandit Tara Shankar Sharma and 
Jagmohan Nath Chak, for the Appellants. 

Babu Basdeo Lal, for Respondents Nos. 
1 to 3. 


JUDGMENT.—This appeal questions the 
legality of- the decision of the learned 
Subordinate Judge with regard to the 
liability of the appellants to satisfy the 
amounts due on the following deeds of 
further charge as a condition precedent to 
redemption of the deed - of 5th September 
1872 :— 


(1) Another deed dated Sth September 
1572 (A2) for Rs. 99 executed by Ranjit 
Singh.. 

(2) A deed dated 23rd July 1875 (A3) for 
Rs. 200 executed by Ranmast, Mata Din and 
Bish wanath. 


(3) A deed dated 16th September 1878 
(A4) for Rs. 175 executed by Ranmast, 
Mata Din and Dulam. 

(4) A deed dated 5th September 1879 


(A.5) for Rs. 137 executed Eee Ranmast, Mata — 


Dirt and Dulam, 


4 


Mr. 


t 
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< The relationships are as follows: 


RANJIT SINGH 


dead) 
| | 
Hanwant Ranmast Desraj- Mata Din 
(dead) (dead) (dead) (dead) 
7 =Sukhrani 
(widow), 


plaintiff-appellant. 





| ` Rameshwar, 
plaintif- 
appellant, 
Ni f 
Dulam Bishwanath, Raghuraj, Raghunandan, 
(dead). plaintiff- plaintiff- plaintiff- 
appellant. appellant. appellant. 


? 


The consideration in A 2 was for 
Rs. 72-6-9 antecedent debt. 
- 26-9-3 paid in cash. 





99.0-0 
The consideration in A 3 was for 
Rs. 200-0-0 cash. 


- The consideration in A 4 was for 


Rs. 164-9-9 -antecedent debt due from _ 


executants. 


20-6-3 paid in cash. . a 





178-0-0 


The consideration in A 5 was for 


Rs. 137-0-0 antecedent debt due from ; 


exec ‘utants. N : 


~~ 


There is noevidence as to the purposes 


for which any of these debts were incurred. 
The learned Subordinate Judge allowed all 
these items, 
presimption in favour of all the sums 
having been borrowed for family necessity 
and of all the co-parceners BAYANE assented 
to the transfer, — 


The appeal questions the KA of 


the documents in evidence and the finding | 


as to necessity and consent. 


On the first point I find that the docu- 
ments were rightly admitted in evidence 
and were’ rightly found to be proved. 
- With ‘regard to the second point there 


ean be no presumption that the sums in 


question were borrowed for purposes of 
family necéssity. lt was for the defend- 
ants-respondents to establish the point by 
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holding that there was a' 
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evidence. They have not attempted to do 
this. The learned Subordinate Judge con- 
sidered that as a long period had elapsed 
and as it was difficult for the respondents 
to adduce evidence on the point it was 
open to him to presume that the debts 
had been incurred to meet the necessities 
of the family, but it was not open to him to 
make any such presumption. The respond- 


„ents no doubt would have the greatest 


difficulty in adducing evidence on the 


-point at this stage, but that circumstance 


in no way relieves them from the ob- 
ligation to do so. As to the consent of 
the co-parceners.it is clear that Dulam, 
Raghuraj, Raghunandan and Rameshwar 


‘did not consent explicitly to the execution 


of deed A3, and that Bishwanath, Raghu- 
raj arid Raghunandan did not consent 
explicitly to the execution of deeds A4 and 
Ad. It is not proved that they consented 


impliedly. The learned Subordinate Judge 


was not at liberty to presume their consent. 
The respondents are, therefore, not entitled 


. to recover any of the amounts paid in 


cash or on account of antecedent debts 
due from persons other than Ranjit Singh. 
1 accordingly modify the decree as fol- 
lows :— 

The plaintiffs-appellants shall be en- 
titled to redeem the property if they pay— 

(¢)- Rs. 776. 

(ʻi) Rs. 72-6-9, 

(iit) Compound interest at 103 per cent. 
per annum with yearly rests on Rs. -72-6-9 
from th September 1872 to date of pay- 
ment. There is no reason to reduce the 


rate of interest which is not unreasonable- 


on or before 6th July 1916. 

I consider that in the circumstances of 
the case the parties should pay their own 
costs throughout. I direct that this be 
done. 


Appeal allowed. 
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KORAT v, PANCHAM, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
APPEAL FROM APPELLATE DecaEE No, 553 
‘or 1913. 

September 30, 1915. 
Present:—Mr. Batten, A. J. C. 
KORAT—Puatntivs—APPELLANT 
VErsus 
PANCHAM AND OTHERS— DERENDANTS— 

RESPONDENTS. 

Hindu Law—Adoption—Condition prohibiting par- 
tition during lifet-ime of adoptive father, reasonableness 
of--Adopted son, whether bound by it. j 

A condition made by a Hindu governed by the 
Mitakshara Law at the time of adopting a son and 
agreed to by the natural father, to the effect that 
there shall be no partition of the ancestral property 
during tho life-time of the adoptive father, only 
defines and limits the son’s enjoyment to the kind of 
enjoyment which a joint son has in ancestral property 
of which his father isthe manager and does not 
deprive the son of his rights in the property itself. 
Tt is a reasonable condition and is binding on the 


adopted son. [p. 783, col. L] 7 
Pirsad Kasimsab Itagi v. Gurappa Basappa Kadigt, 


94 Ind. Cas. 716; 16 Bom, L. R. 111; 38 B. 227; 


Vyasachurya Narayanacharyav. Venkubat Rangacharya 
Upadya, 17 Ind. Cas. 741; 14 Bom. L. R. 1109; 37 B. 
251; Lakshmi v. Subramanya, 12 M. 490; Nara- 
yanasami v. Ramasami, 14 M. 172; 1 M. L. J. 38; 
Vinayak Narayan Jog v. Govindrav Chintaman Jog, 6 
B. H. G. R. 224; Ganpati Ayyan v. Savithri Ammal, 
21 M. 10; Basava v. Lingangauda, 19 B. 428; Venkappa 
Timappav; Fakirgowda Govindgowda, 8 Bom. L. R. 
346; and Ravji Vinayakrav v, Lakshmibai, 11 B. 381, 


considered, S 
Appeal against the decree of the Divisional 


Judge, Nerbudda Division, dated the lith 
July 1913, reversing that of the District 
Judge, Betul, dated the 12th November 
1912, ; 

Dr. H. S. Gour, for the Appellant. 

Messrs. J. Mittra and V. Bose, for the Res- 
pondents. 

JUDGMENT.—The plaintiff is the adopted 
son of the first defendant. On the day 
before the adoption the first defendant 
Pancham executed a so-called Will, Exhibit 
D-1, in which itis stated that he was 
going to take plaintiff Korat (alias Gopichand) 
_jn adoption on the following day. The 
document contains the following passage: 
“As there is no knowing when my death. 
will occur, I make a Willin respect of the 
property (immoveable property) mentioned 
to the effect that so long as I live I shall 
be in possession as owner of the whole 
of it as well as that which I shall acquire 
in future.’ There are also provisions 
made, to take effect after Pancham’s death, 
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as to the portions of the property to be.. 


taken by his daughter and widows. With 
the “provisions of the document so far as 
it is to take effect after Pancham’s death, 
we are not now concerned, if for no other 
reason at any rate because the document 


reserves Pancham’s right to make a fresh 


Will. 


Pancham adopted Korat, one of. the 


sons of his brother, on the-following day. ` 


There is a clear finding of the learned- 
Divisional Judgs that the so-called Will was 
part of the same transaction as the 
adoption, and that the plaintiff’s natural 
father agreed to tbe conditions contained 
in the Will, on behalf of his son. mo 

The plaintiff attained majority one or 
two years after the adoption, and has 
brought this suit against his adoptive 
father, the widows and daughter and others 
being made parties to the suit, demanding 
partition of the property. 

The property is admittedly Pancham’s 
ancestral property, and the parties are 
governed by the Mitakshara Law. 


The learned Divisional Judge has held 
that the plaintiff is bound by the conditions 
of the ‘Will’ and is not entitled to a partition 
of Pancham’s property, and has dismissed 
the suit; against this decision the plaintiff 
appeals. 


The learned Advocate for the respondent 
supports the decree on a ground that was 
not taken in the lower Court, namely, 
that, quite apart from any condition attached 
to his adoption, an’ adopted son has no 
power to compel his adoptive father to a 
partition of the ancestral property. A son’s 
right to partition of ancestral property is 
based on verse 27 of section I, Chapter 


I of the Mitakshara, according to whieh, 


a son has rights in the property by birth. 


It is argued that birth means natural birth.. 


Sections IL to IX relate to partition but 
make no reference toany sons but natural sons. 
The sections relating to adopted- sons 
come later, section XI being the princi- 
pal section regarding adopted sons. Verses 
2], 22 and 23 onwards provide for the 
order of succession among sons, including 
adopted sons, after the death of the father. 
It ig argued that the Mitakshara confers 
no right of partition against the father 
on an adopted son, = 


, 
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. Further, there is no reported case in 
which a partition has been allowed to 
an adopted son suing his adoptive father, | 
The learned Counsel for the appellant 
contends that it does not follow from the 
arrangement of the rules of the Mitakhara 
that an adopted son cannot, though a 
natural son can, get partition against his 
father. As is pointed out in paragraph 


471 of Mayne on Hindu Law (8th Edition), - 


the right of a son, under the Mitakshara, 
-to demand partition has only gradually 
come to be recognised. It has finally been 
recognised by their Lordships of the “Privy 
Council in i Bunst Koer v. Sheo Persad 
` Singh (1). is nowhere stated in the 
Mitakshara ae an adopted son differs 
from a natural son as regards partition. 
adopted son, it is urged, is a substitute for a 
natural son,and when he acquires the status 
of a son, he has all the rights of a son, in- 
cluding the right to partition. 

It is admitted that there is no published 
case of an adopted son enforcing partition 
against his father; the case of Raghubanund 
Doss v. Sadhu Churn Doss (2) in which 
an adopted son’s right -to a share on 
partition was recognised, was the case of 
a partition after the father’s death. 


lt appears to me that’ once a son’s 


right to partition is recognised, no logical 


distinction can be drawn between an 
adopted son and a natural son. I am not 
prepared to support the view put forward 
by the learned Advocate for the respond- 
ents, 

The condition in the ‘Will, that Pancham 
should retain possession of all the property 
in his lifetime, if valid, excludes the 
plaintiff’s right to partition during Pan- 
cham’s lifetime. The learned Counsel for 


the appellant contends that the balance’ 


of authority is against the adopted son 


‘being bound by any condition accepted by © 


„his natural father on his behalf at the 
time of his adoption during his minority, 
which ‘in any way limits the rights which 
he would otherwise possessasa son, He 
cites the Privy Council ruling in Bhasbe Rabi- 
dai Singh v. Indar Kunwar (3) as conclusive. 

(1) 50. 148 (P. C.) 40. L.R 226; 6 I. A. 88; 4 
P. C. J. 1; 3 Suth. P. C. J. 589; 2 Shome’s L. R. 

(2) 40 425; 30. Ti, R. 534. e` 

(3) 16 ©. 556; 16 I. A. 53; 13 Ind. Jur. 98; 5 Sar. P. 
O, J. 605; Rafique & Jackson’s P, C. No. 110. ~ 
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Only the following 
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in Visalakshi Ammal 
v. Sivaramien (4), what was decided by 
their Lordships was that the adoption was 
not invalid. In Ramasami Aiyan v. Venkata- 
ramatyan (5) their Lordships held that a 
condition annexed to the adoption by the 
natural father and the adoptive widow 
was not void, but was at least capable 


‘of ratification when the adopted son became 


of age. 

The question of adoption with a condition 
attached is discussed in Mayne (8th Edition), 
paragraph 196. The great majority of 
cases cited there, and of the cases mentioned 
before me, are cases of adoption by a 
widow. Clearly a distinction is ito be 
drawn between a widow making conditions 
to an adoption when she had her husband’s 
authority to adopt without conditions, and 
an adoptive father himself making conditions. 
cases are cases of 
conditions imposed by the adoptive father 
himself with the consent of the boy’s 
natural father. 

Pirsab Kasimsab Itagi v. Gurappa Basappa 
Kadya (6). On this suit, which was brought 
after the father’s death,: the reservation in 
favour of the widow was held to be contained 
in a document inadmissible in evidence, but 
Beaman, | J., says in an interesting obiter 
dictum: “These instruments of condition, 
sometimes precedent to, sometimes contem- 
poraneous with, som kin ên subsequent to 
an adoption can hardly be regarded as 
true contracts. Nevertheless, when contem- 
poraneous with or immediately precedent 
to and particularly when embodied in a 
deed of adoption, there can be no doubt, 
I think, now but that the law has agreed 
to accept and validate them. They then 
appear to stand upon some footing entirely 
peculiar to themselves. Thus the widow 
is said to be in law entitled to make 
any reasonable conditions at the time of 
adoption, such as, reserving to herself a 
life-estate, although that is utterly opposed 
to the resultant legal effect of an adoption 
upon the rights of the parties, and having 
done so that those conditions must be 


+s 27 M. 577; 14 M. L. J. 310. 

(6) 2M. 91 (P.C.);6 I. A.196;5 C. L. R. 347; 8 
Shome L. R. 39; 3 Ind. Jur. 472;4 Sar, P. C.J, 42; 3 
Suth. P. C. J. 663. 


(6) 24 Ind. Cas. 716; 16 Bom, L,R, 111; 88 'B, 
27, 
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enforced as binding upon the adopted son.” 
These remarks are important as being 
made by a Judge who in Vyasacharya 
Narayanacharya v. Venkubai Rangacharya 
Upadya (7) made the following remarks: 
‘For in law his adoption, just as bis 
natural birth had he been born to her 
in wedlock, puts an end to her life-estate 
and at once relegates her to the position 
of a Hindu widow entitled to maintenance. 
So that what may be thought to be 
almost the absurdity of this view can be 
illustrated by saying that such an agreement, 
viewed solely with reference to its legal 
consequences, is exactly the same as though 
a son could agree not to be born.” 


Lakshmi v. Subramanya (8) was the case 
of an adoption in the life-time of the 
adoptive father, who stipulated with the 
natural father that a certain part of the 
property should be set apart for the main- 
tenance of his wife andtothatextenttaken out 
of the category of property in which his 
intended son should have the fall right 
of a co-parcener. Shephard, J., said: “It 
seems to me a mistake to say that the 
infant adopted son, on whose behalf the 
natural father consents to such a stipulation, 
can only be bound by that consent on the 
principle on which he might be bound by 
other agreements made on his behalf, viz., 
on the principle that the agreement is made 
for a necessary purpose, . for the 
supposition is that, but for the consent of 
the natural father, the adoption would never 
have taken place. To object to the agree- 
ment is, therefore, tantamount to objecting 
to the adoption. The adoption and the 
disposition of his property by the father 
being part of one transaction, the son 
never acquired any interest in the property 
disposed of, and, therefore, no question can 
arise as to his guardian’s competency to 
deal with it.’ The same view was taken 
in Narayanasamt vy. Ramasani (9) where 
the condition was imposed upon the adoption 
by the adoptive father. This wasa case 
of an absolute devise of portion of the an- 
cestral estate to the adoptive father’s 
widow. 


(7) 17 Ind. Cas. 741; 37 B. 251; 14 Bom. L, R 1100, 
18) 12 M 490. 
(9) 14 M, 172; 1 M, L. J. 38, 
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In the case of Vinayak Narayan Jog vV. 
Govindrar Chintaman Jog (10) the property © 
was not ancestral. 

In Ganpati Ayyan v. Satithri Ammai (11), 
in which Lakshmi v. Subramanya (8) was 
followed, the adoption was made by the 
widows, but the reservation of some of 
the property was made by the direction of 
their husband before he died. 

In Basava v. Lingangauda (12) it washeld 
that, where a Hindu at the time of taking . 
a son in adoption made a gift of a portion 
of his ancestral property to his daughter, 
and the deed of gift and adoption-deed 
were made on the same day and mutually 
referred to each other, the case fell under 
the category of conditional adoptions which 
are allowed by law, and that the deed of 
gift was binding on the adopted son. 

None of the cases are cases where the 
adoptive father made a reservation in favour 
of himself, which was contested by the 
adopted son. But if the adoptive father 
can make a condition in favour of his 
widow or daughter, a jforitori he can make 
one in favour of himself. 


Venkappa Timappa v. Fakirgowda Govind- 
gowda (13) was the case of a condition 
imposed by an adoptive mother. It was 
held that an adopted son is not bound by 
an agreement, made on the occasion of his 
adoption between his natural parent and 
adoptive mother, whereby the latter is 
entitled to give away immoveable property 
that would otherwise have come to him 
as adopted son. The ratio decidendt was 
that the stipulation was an unreasonable 
one. Jenkins, C. J., accepted the test laid 
down by Farran, dJ., in Ravji Vinayakrav 
Jaggannath Shankarsett v. Lakshmibat (14) 
in which the following words were used: 
“If the stipulations are unreasonable, such 
as giving to the widow an absolute power 
of disposition over the property, they should 
be rejected as ultra vires of the (natural) 
father; if reasonable, such as only to define 
and limit the son’s enjoyment of the property, 
they should be upheld.” 


- Divisional Judge was correct. 
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< Evenif the above test applies to con- 
ditions made by the adoptive father, and 
not only to conditions made by the adoptive 
widow, I am of opinion that the condision 
in this case, which amounts to a condition 
that there should be no partition in the 
father’s life-time, is a reasonable one. It 
only defines and limits the son’s enjoyment 
to the kind of .enjoyment which a joint 
son has in ancestral property of which his 
father is the manager. 
the son of his rights in the property itself, 


Upon a consideration of the authorities 
and for the reasons above stated, I am of 
opinion that the view taken by the learned 
The appeal 
is dismissed with costs. 


Appeal dismissed. 


t 


_ PUNJAB CHIEF COURT. 
Seconp CIVIL Appeal No. 2394 or 1918. 
February 29, 1916. 

Present: —Mr. Justice Shadi Lal and 
Mr. Justice Leslie Jones. 
Musammat’ RALLI AND OTHERS — PLAINTIFFS 
— APPELLANTS 

VErsus 7 
RALLA AND OTAERS—DBEFENDANTS— . 


< RESPONDENTS. 
“Qustom—Suecession Heterogeneous proprietors of 
village, right of, to sueceed in preference to sister and 


. Sisters son of deceased proprietor—Burden of proof— 


Riwaj-i-am entry, excluding sisters, interpretation of— 
Garhi Kanungoyan, District Hoshiarpur—Sister’s right 
to succeed against proprietary body. > 

Where in the absence of the customary heirs of 
a deceased proprictor, the heterogeneous body of the 
village proprietors claim to suecced to the estate of 
the deceased in preference to his sister and her son 
“(the personal heirs of the deceased), the burden of 
proving that the latter are exeluded from succession 
lies on the proprietary body. (p.755, col. | ] 

In answer to a question of the ricåj-i-am of a 
Settlement if was slaten “no share is ever taken by 
the sister or sister’s son” 

Heid, that the answer referred only to gases of 
succession in the preseuce.of collaterals. [p.7§3, col. 

In village Garhi Kanungoyan inthe Garhshankar 
Tahsil of the Hoshiarpur District, in the absence of 
the customary heirs of a deceased Hindu proprietor, 
his sistor and her son succeed to the estate ef the 
deceased in preference to the non-homogencots pro- 
prictary body of the village. [p. 785, col. 1 J 
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783 


‘Second appeal from the decree of the 
Divisional Judge, Hoshiarpur, dated the 4:th 
November 1913, affirming that of the Munsif, 
first class, Hoshiarpur, dated the 8th May 


"1913. 


Messrs.. Manohar Lal Chand, 
for the Appellants. 


Mr O H. Oertel, for the Respondents. 


JUDGMENT.—Chhajju, a proprietor in 
the village of Garhi Kanungoyan in the 
Garhshankar Tahsil of the Hoshiarpur 
District, was succeeded by his widow 
Musammat Ati who died in 1912. Chhajju 
had left no descendants or male collaterals 
and on the death of the widow mutation 
was granted to the proprietors of the 
village. 

Musammat Ralli, the sister of Chhajju, 
and her son Puro instituted the present 
-suit for possession on the basis of 
inheritance, but if was dismissed by the 
Munsif on the ground that they had 
failed to establish a custom under which 
a sister is entitled to succeed, and the 
same view was taken by the learned 
Divisional Judge, who has, however, granted 
a certificate on which the plaintiffs’ suit 
has been admitted to asecond appeal. 

The proprietary body of the village is very 


and Duni 


‘heterogeneous consisting of Khatris, Lohars 


and some Muhammadans as well as Jats, 
The learned Divisional Judge recognised 
that their position was not a strong one, 
and he has stated that he would have 
followed Waryama v. Hira Nand (1), (a 
Hoshiarpur case in which a grandson of 
a grand-aunt of the deceased was held to 
have preference over the proprietary body) 
but for the fact that that was a case which 
related not to Jats but to Rathis. For that 
reason he considered that -the ruling in 
question was not of direct application, and 
finding that in the answer of the Jats to 


- question 54 of “the rawaj-t-am of the Settle- 


ment of 1885 it is stated “no share is 
ever taken by the sister or sister’s son”, he 
held that the custom which the plaintiff 
sought to establish was not proved. 

The riwaj-t-am of 1885 contains no indi- 
cation that the answer quoted was meant 
to relate to anything more than the rights 
of a sister or her son as against collaterals. 


(1) 63 P. R. 1908; 126 P. W, R. 1998 
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Certainly no direet question concerning her 
rights as against a heterogeneous pro- 
prietary body was ever put. 

We notice too that in the Customary Law 
of the same district compiled in 1914 at 
the last Settlement, the Settlement- Officer 
has noted as an exception a case of Hindu 
Jats from the Dasuya Tahsil in which 
sister’s sons successfully established a claim 
against the step-father of the deceased, 
the proprietary body apparently making 
no claim; and it is clear from the answer 
of some other tribes that the right of 
the sister is recognised where there are no 
collaterals. 

The only instance which can be cited 
on behalf of the proprietors happens indeed 
to be one relating to this very village. 
It was ‘case in which sister’s sons 
eventually withdrew their claim against 
the proprietary body, as the result of a 
compromise. But the compromise was 
effected only after the suit had been re- 
. manded by the Divisional Judge who had 

placed the burden of proof on them. It 
must further be remembered that this suit 
was decided in 1894 at a time when the 
rights of females received very slight re- 
cognitions at the hands of the Courts. 


Musammat Ghausan v. Shahzada (2) is 
an authority for holding that it is for 
strangers to show that the custom of female 
exclusion is absolute and would go to 
bar a sister where no ancestral connec- 
tion could be shewn in the strangers’ 
favour. Without going so far as to subscribe 
to that dictum in its entirety, we are 
of opinion that it holds good at least 
as against a non- homogeneous proprietary 
body. 

In Waztra v. Mangal (3) the then 
Financial Commissioner discussed fully the 
question of the right of a . proprietary 
body to succeed, and he laid down that it 
- gould only arise in the absence of relatives 
entitled to succeed by law or custom, the 
right of the proprietary body being primarily 
based on real or assumed relationship to 
the holder of the land orto the member 
of. the proprietary body from whom his 


a. 


(2) 136 P. R. 1884. 
(3) 10 Ind. Cas. 294 2 P, R. 1911 Rev; 3 P. W, R. 
1911 Rev. ; 188 P. L. R, 1911. 
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such right 
in the ease of 


title was derived; and that 
should not be assumed 
heterogeneous estates. 

Again, under Article .28 of Rattigan’s 
Digest the commentary emphasises the fact 
that in joint estates where a complete com- 
munity of interest is maintained, the 
succession of the proprietary body is 
usually provided for in the wajzb-ul-arz, 
and it cites a case, Bishen Singh v. Bhagwan 
Singh (4), in which amongst the Hindu 
Jats of the Ambala District a sister’s son 
was held to exclude the proprietary body. 
It is true that in that case the riwaj-t-am 
was in favour of the succession of sisters 
failing collaterals of the fifth degree, and 
that certain instances had been proved, 
but the main emphasis was laid on the 
fact that the Pee eee body was not 
homogeneous. 

Another ruling on which the Counsel for 
appellant relies is Nihala v. Rahmatullah © 
(5). This was a case amongst Muham- 
madan Rajputs of the Karnal District in 
which an aunt’s son was held to be en- 
titled to succeed. It was there remarked 
that the entry in the rzwaj-7 am which was ` 
against daughters obviously referred only 


to cases of succession in the presence of 


collaterals, and’ that, as already explained, 
is the view which we take of the entry in 
the riwaj-t-am of Hoshiarpur. It was fur- 
ther laid down that in a case where the 
succession is disputed by a proprietary 
bedy who do not even belong to the tribe 
of the last deceased owner, it was for-the 
proprietary body to show that they had 
the right of exclusion. Stress was further 
laid on the fact that the wajzb-ul-arz cone 
tained no entry favourable to the succes- 
sion of the proprietary body. We do not 
overlouk the facts that in that case instances 
of the succession of sister’s son were forth- 
coming, or that the proprietary body were 
the plaintiffs, but they do not affect the 
question of onus from the point from which 
we view it. 

The weakness of the position of a hetero- 
geneoifs proprietary body was strikingly 
brought out again in Waryama v. Hira 


e 
(4) £8 P. R. 1904; 64 P. L. R. 1904. 
(5) 137 P. R. 1908, 
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Nand (1), the ease of Hindu Rathis of The sons ina joint Hindu family under the Mitak- 


Hoshi Lia dk Divisi i Judžė shara caunot sue to have the execution of a decree 
OSMIGEDEE Wo 9 wise une passed against their fathers upou a debt contracted 


considered. It is true that in that case the by them, in so far as it is against the anecstral 
claimant was described as the descendant estate, sot aside unless they can prove that the debt 


9 ’ „of Was contracted for immoral purposes. [p. 786, col. 1.) 
gs aa jas AA i esak > an; vies Bhagbut Pershad Singh v. Girja Koer, 15 ©. 717; 
owner, whereas if the last male owner 57 4 99; 12 Ind. Jur. 289;5 Sar. P.C. J. 186 and 


is regarded as the propositus the claimant «Gur Narain v.Gulzari Lal, 25 Ind. Cas. 917; 17 O.C. 
should have been described as the descend- 318, 10. T. J. 503 referred fo. 


ant of a grand-auant, but it does not appear It isthe duty ot the members of ih joint Hindu 
t MAENG decion SEN T a family, who assert that certain proper ty is ancestral, 
0 us ab tase e y to prove thatit is ancestral. There is no presump- 


or .should have been affected by this mis- tion that property belonging to a member of a 
description. joint Hindu family is necessarily joint ancestral 


; . < MY. property. [p. 786, col. 1.] ; 
Mae oo eae sete upan ee that _ Rameshar v. Musammat Rukmin, 12 Ind, Cas. 770; 
e proprietary body did not form a homo- - 140, 0, 244, referred to. 

‘geneous whole, and it is to be noted that Where a Hindu father bequcaths the property in 
in that case as in this the plaintiff was his hands to his sons by Will, which the sons accept 


sie and under which there ig no intention that the pro- 
£ & 0 b ® r 1 
sa of it 3 n and nied had no perty should be held subject to the incident of 
instances “at nis command, was never- survivorship, the property comes to the sons as 


theless considered quite clear - that the their self-acquired property. [p. 786, col. 2.] 
plaintiff was entitled’ to exclude the pro- Rameshar v, Musanonat Rukmin, 12 Ind. Cas. 770; 
prietary body “in accordance with the recog- 1+ O. C. 244, followed. 


nised principles of Customary Law.” Appeal from the decree of the Subordi- 
In our opinion the fact that the deceased nate Judge, Lucknow, dated the 26th July 
owner left a personal heir is sufficient in 1915. ` 


itself to throw the initial onus on this he- | Pandit Tara Shankar Sharma, for the Appel- 
terogeneous body of proprietors, some of Jants. 


whom, it may be noted, are presumably Babu Bisheshwar Nath Srivastava and Babu 
governed by Hindu-Law under which a` Pratap Shankar, for the Respondent. 
sister’s son would succeed as bandhu; and JUDGMENT. 


as we are unable to’ hold that that onus is Stuart, A. J. C.—Bharat Singh, Bhagwant 
discharged, we accept theappealand grant Singh and Chandi Singh, the sons 
the plaintiffs a decree forthe relief claimed of Kalr Singh, executed on 7th Septem- 
with costs throughout. 4 ber 1908 a deed ofsimple mortgage affect- 
7 ing a two. annas share in the village of 
Appeal, accepted; Claim decreed. Salehnagar in favour of Bhabhuti Prasad. The 

- three executants of the mortgage-deed were 
the members of a joint Hindu family 
governed by the Mitakshara law, Bhabhuti 
Prasad : sued on the foot of this mortgage 
and obtained, a decree under which he ob- 


n tained an order for the sale of the two annas 
OUDH JUDICIAL COMMISSIONER’S share. The 20th of February 1915 was 


COURT. ; fixed forthe sale. On 16th February 1915 

First Civin Appear No, 81 or 1915, . the two minor sons of Bharat Singh in the 
January 4, 1916. guardianship of their mother and the three 
Present:—Mr. Stuart, A. J. C. minor sons of Chandi Singh in the guardian- 
JADUNATH SINGH AND OTHERS— ship of their mother instituted this suit for 

; PLAINTIFFS— APPELLANTS : declaration that thedeed of mortgage of 
versus K th September 1908 was invalid and that it 

BHABHUTI PRASAD—DEFENDANT— did not affect the property secured. The 
RESPONDENT. learned Subordinate Judge dismissed their 


Hindu Law~—-dlitakshara— Joint famau y -— Suns, posi- 
tion of~ Decree “passed against father, execution of, 


suit. “They have filed the present appeal. 


` setting aside of—Innmoral purpose to be prored—Ayaces- The plaintiffs are sons ina joint family 
tral property, assertion as to, to be proved—Presumption under tbe Mitakshara, and according to the 
— Will by father to sons ~Self-ueyired property. ` decision of their Lordships of the Privy 


f 
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Councilin Bhagbut Pershad Singh v. Girja 
Keer (:) they cannot claim against the pur- 
chaser of anancestral estate under an execution 
against their fathers upon a debt contracted 
by them, unless they can prove that the 
debt was contracted for immoral purposes. 
Tt is not extending this principle very far to 
` lay down that they cannot sue to have the 
execution of a decree passed against their 
fathers, upon a debt contracted by them, in 
so far as it is against the ancestral estate, set 
aside unless they can prove that the debt was 
_ contracted fcr immoral purposes, and the 
decision of a Bench of this Court in Gur 
Narain v. Gulzart Dal (2) is authority 
for the extension of the principle. There 
is no suggestion that the debt in question 
was contracted for immoral pnrposes and 
onthe facts -it was clearly contracted for 
purposes that were not immoral. But apart 
from this, it was essential for the appellants 
to establish in the first instance that ‘the 
property transferred was ancestral. It was 
decided in Rameshar v. Musammat Rukmin 
(3) that it is the duty of the members of a 
joint Hindu family, who assert that certain 
property is ancestral, to prove that it is 
ancestral. There is xro presumption that 
property belonging to a member of a joint 
Hindu family is necessarily joint ancestral 
property. J-:agree with the learned Subordi- 
nate Judge that the plaintiffs have failed 


to establish that the property transferred 


was ancestral property. In the first place 
they have been unable to trace it to the 
= possession of any person beyond Kali Singh, 
`- their grandfather, Kali Singh. devised this 
property by Will. Ithas been argued in 
appeal that the contents of this Will have not 
been properly proved. I find that they have 
been properly proved, the defendant haying 
proved the contents by secondary evidence 
and having first established his right to 
produce such evidence. 
the property by the Will in question is 
irreconcilable with any conclusion other than 
that it was treated by Kali Singh as his 
self-acquired property. ‘The fact that Kali 
Singh treated the property as his self-acquir- 
ed property would not prove, of course, that 


(1) 15 C. 717; I5 I. A 90; 12 Ind. Jur. 
P.O. J 186. 

(2) 2 Ind. Cas, 917, 17 O. C. 318; 1 O. L. J. 503. 

(3) 12 Ind. Cas. 770; 14 0. C. 244. 
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it was his-self acquired property. But 16 is 
further to be noted that the sons of Kali 
Singh accepted the terms of the Will, and 
their acceptance goes far to show that the 
property was the self-acquired property of 
Kali Singh. Following the principles of the 
decision in Rameshar v. Musammat Rukmin 
(3), it is clear that this property in the hands 
of Bharat ~ingh, BhagwantSingh and Chandi 
Singh was self acquired property, for the 
testator clearly did not intend that it should 
be held subject to the incident cf survivor- 
ship. In these circumstances the plaintiffs’ 
case would fail also, as they have not even 
established that the property transferred was 
joint family property or that they obtained 
any right or title therein by victue of their 
birth.- It is unnecessary to go into the other 
points raised in the appeal as the appeal 
must fail on the above findings. 

1 dismiss this appeal. The appallants 
will pay their own costs and those of the 
respondents. ; 

Appeal dismissed. 


Cai 


COURT OF THE BOARD OF REVENUE, 
UNILED PROVINCES. 
Revenus Perrtion No. 17 op 1915 oF 
Lucknow District. 
January 31, 1416. 


Present: —Mr. Campbell, J. M. 
Syed LUTE Lf-—Puainrier— 
APPELLANT 
VETSUS 
RAM LAL AND orders —DEFENDANT3— | 
RESPONDENTS. 


Oudh Rent Act (XXTI of 1886), s. 33 Enhancement 
of rent Judicial decision, Tent fixed by, tenant holding 
at 

The rent of a person, who is not an occupancy 
tenant under section 4 or section Sof the QOudh 
Rent Act but holds ata rent fixed by a judicial 
decisi n, cannot be enhanced under, the provisions: 
of section 33 of the Act. [p. 787, col. 1 ] 


Appeal from the decree of the Commis- 
sioner, Lucknow, dated the 7th August 1915, 
reversing that of the Assistant Collector, 
Lucknow, dated the 7th May 1915. 

#AC I'S. ~At the time of the first Regular 
Settlement the predecessors-in-interest of. 


Pi 


~~ 


_ tion therefore was this, viz., 


n 
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the defendantsclaimed proprietary, strand nin- 
kar rights. The Settlement Court dismissed 
their claim; 
hold the land in their possession on payment 
of rent at a certain rate, which the then land- 
lord agreed to. In pursuance of this order 


of the Court they were recorded as kashtkaran — 


-ha mi, in the papers that were prepared 
at that time. At the recent Settlement the 
defendants’ names were entered in papers as 
malikan adna or uader-proprietors and the 
nature of their possession was shown as 
non-transferable occupancy (qabz dari bila 
-ikhtiyar bat wa tehan). Subsequently they 
began to be entered in the village papers 
as occupancy tenants. They and their pre- 
decessors in-interést continued to pay rent 
at the same uniform rate as had been fixed 
by the Settlement Court. in 1915 the 
plaintiff landlord sued the defendants 
for enhancement of rent under the provisions 
of section 108 (8) as read with section 

33 of the Ondh Rent Act. The defence 
was that the said sections did not apply 
to the case and that the suit was thus not 
maintainable. The question for determina- 
“Uan the rent of 
a person, who is not an occupancy tenant 
under section 5 or section 6 but holds at a rent 
fixed by a judicial decision, be enhanced under 
the provisions of section 33” P 

Babu Bisheshwar Nath Srivastava, 
Appellant. 

Babu Rajeshwari Prasad, for the Respond- 
ents. 

JUDGMENT.—I agree with the Com- 
missioner. Respondents are not tenants with 
a right of occupancy and liable -to have 
‘their .rents enhanced under section 383, Oudh 
Rent- Act. They are tenants holding at a 
rent fixed by a judicial decisiov and can 


for the 


only have their rent altered at Settlement. 


I uphold the Commissioner’s order and dismiss 
this appeal with costs. l 


App al dismissed. 
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PUNJAB CHIEF COURT. 
Secoxp Civin Apecan No, 1208 or 1913. 
July 24, 1915. 

Present: Mr. Justice Rattigan and 

i Mr. Justice Shah Din. 
BARKAT ALI AND OTHERS — PLAINTIFFS — 
APPELLANTS | 
versus 

Musammat SULTAN BIBI AND OTHERS—- 

_ Drrenpants— RE~-PONDENTS. 

Custom—Quraishis of village Hardesheikh, law 
applicable to-- Muhammadan Law— Alienation— Gift 
of ancestral land to daughter in presence of collaterals, 
validity ‘of. 

The Quraishis in village Hardosheikh form a 
compact community of proprietors and have been 
cultivating lands for twelve generations, they are 
thus gover rned by custom and not by Muhammadan 
Law [p. 7&4, col. 1] 

In the village of Hardosheikh a sonless Quraishi 
proprietor is empowered by custom to make a gift 
of his ancestral land to his daughter in the pre- 
sence of his collaterals. [p. 790, col 1] 

Ghulam shah v. Zan Shah, !0t P: R 1902; 22 P. 


L. R. t OR: and Jowahir Singh v. Yaqub Shah, 6 P. R, > 


1906; 59 P. L R. 190s, followed. 

Second- appeal from the decree of the 
Divisional Judge, Jullundur, dated the 26th 
March : 913. . 

Pandit Rambha; Datta, for the Appellants, 

The Howble Mr. Muhammad shaft, K. B., 
for the Respondents. 

JUDGMENT.—By a registered deed dated 
the 10th July 1907, one Manj Din, a Quraishi 
Sheikh of village Hardosheikh in Tahsil 
Phillour, District Julluandor, gifted 153 
kanals 2 marlas of land to his danghter 
Musommat Sultan Bibi; Manj Din died in the 
beginning of 1912, and in April 1912 the 
suit out of which this appeal has arisen 
was brought by seme of his collaterals, who 
were rejated to him in the third degree, for 
possession of their shares of the Jand gifted, 
alleging that by custom Mauj Din bud no 
pewer to make a gift of the land in suit in 
favour of his daughter in the presence of the 
plaintiffs. The donee Mussammat Sultan Bibi 
is married to one Jamal Din, a collateral of 
her father, and Jamal Din and the other 
edllaterals of Manj Win who belong to 
Jamal Din’s branch of the family have 
refused to join with plaintiffs in this suit. 
The defendant Sultan Bibi pleaded, 
alia, that the laid in suit was not the 
ancestzal property of her father qua the 
plaintiffs; that the parties were governed 
by Mukan. nadan Law and not by ecnstcm; 
and that the plainufis were not cempetent 


enter — 
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to object to the gift in question The 
Munsif held that the plaintiffs had failed 
to prove that the land in suit had been 
held by the common ancestor of Manj 
Din and the plaintiffs, and that, there- 
fore, they had no locus stand: to contest 
the gift made by Mauj Din. Further, he 
held: that assuming the property to be 
ancestral, the parties were governed by 
custom and not by their personal law; 
but that under the custom applicable. to 
them Manuj Din, who belonged to the 


endogamous tribe of Quraishi Shetkhs, had 
power to make a gift of his land in 
favour of his daughter. Upon -these 


grounds the Munsif dismissed the plaintiffs’ 
suit, 

On appeal the learned Divisional. Judge 
held that the land in snit was partly 
ancestral and partly self-acquired in the 
hands of Mauj Din; but he was of opinion 
that even as regards the ancestral portion 
of the property in, question, Mauj Din 
had by custom full power to make a gift 
of it to his daughter in the presence of 
- his collaterals. Accordingly, the learned 
Judge maintained the decree of the Munsif 
‘aud dismissed the’appeal. ` 


_A second appeal has been preferred by 
- the plaintiffs to this Court on the strength 
of a ecertilicate given to them by the 
Divisional Judge on the question of custom 
involved in the case. We have heard Pandit 
Rambhaj Datta for the appellants at 
some ‘length and have carefully scrutinized 
‘the instances discussed by him in the 
eourse of bis argument and which 
referred to by the learned Divisional 
Judge in his judgment; and we have not 
thought it necessary te call upon the 
learned Counsel for the respondents, as in 
our opinion the decision of the learned 
Judge is perfectly sound and must be 
maintained. 

The first question for decision is whether 
the parties are governed by their personal 
law or by custom; and upon this point 
we agree with the Divisional Judge that 
since the Quraishis in village Hardosheikh 
form a. compact com muri y ci ps yrietors 
and have been cultivating land for at 
Jeast twelve generations, they are governd 
by custom and not’ by Muhammadan 
Law. This view is strengthened by the 
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fact that the wajib-ul-arg of the village lays. 
down provisions relating to a widow’s life- 
estate and restrictive of the proprietor’s 
powers of alienation similar to those 
which are to be found in villages inhabited 
by dominant agricultural tribes. We must, 
however, bear in mind that the Qurazshes 
originally came from Arabia aid are not 


a dominant agricultural tribe in this 
Province; and that, as held in several 
recent decisions cf this Court, although 


they may have. held land for generations 
and may be governed by Customary Rules, 
they would naturally try to adhere, as far 
as possible, to the principles of their 
personal law, and the custom applicable 
to tbem would favour females toa greater 
extent than would the custom prevailing 
among indigenous Muhammadan tribes [see 
Ghulam Shah v. Zain Shah (1) and Jowahir 
Singh v. Yaqub Shah (2)]. In the last 
mentioned case -the following important 
observations occur in the judgment of the 
Division Bench at page 13 :— 

“Speaking generally, it may, we think, 
be safely predicated of Qurazshts that they 
are not members of an agricultural tribe. 
‘They belong to a tribe which came originally 


„from Arabia, or at least tradition so bas . 


it, and they claim to be the tribe to 
which the Prophet belonged. Prima facie, 
therefore, the members of this tribe would 
be zealous of adhering to the principles 
of their personal law, the. Muhammadan 
Law, and in their case, even when we 
find them holding land, ‘the same presumption 
cannot be predicated’ regarding them ag 
a class “as may properly be made as a 
result of experience in regard to agricultural 
tribes, either personally or in particular 
localities’ [Plowden, S. J., in Khazan Singh 
v. Maddi (8)]. In all such cases, where the 
parties belong to a tribe or community which 


-is not well-known to be one of the dominant 


agricultural tribes cf the Province, strong 
proof is, in our opinion, needed before the 
Courts can conclude that they are regulated 
it, matters relating to succession, alienation 
and the like questions by the rules observed, 
commonly, by the members of such dominant 


e (1) 101 P. R. 1902; 22 P. L. 
(2) 5 P. R. 1906; 59 P. L. R. 
(3) 122 P; R. 1893, 


R. 1903, 
1906. 
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agricultural tribes. Mere land ownership is 
not per se sufficient proof of this in such 
cases.’ 

In. the present case the: Divisional Judge, 
after noting that the (urad:his form a 
compact community and that there are no 
proprietors belonging to any other tribe, 
says that :— 

“In this particular village it so bap- 
pens that the only other ~ permanent 
“cultivators are some Arame who hold as 
occupancy tenants, and in this District it 
is now settled law that a sonless 
can make a gift to his daughter. Prima 
facie if an Arain has such àa power, n 
Quraishi is still more likely to have it, 
and I have no doubt that the onus against 
the gift is very slight indeed.” 

Having regard to the facts that the 
parties are Quraishi, that they belong to 


an endogamous tribe, that the donee 
Musamnmat Sultan Bibi is married to a 
collateral of her father -who is of the 


same degree of propinquity as the plaintiffs, 
that the only other permanent cultivators 
in the village are Arainsamong whom gifts 
to daughters are freely allowed, we entirely 
agree with the learned Divisional Judge 
that the cnus of proving the validity of 
the gift which lay on Musammat Sultan 
Bibi was indeed very light; and we further 
- hold, in agreement with him, that that 
- onus bas been amply discharged by her. 


Both the Courts below have referred to 
fifteen instances of gifts of land which are 
mentioned in the pedigree-table of the 
village prepared at the revised settlement 
‘ as showing that the power of gift has so 
. far been freely exercised by the Quratshi 
proprietors in favour of their daughters 
and daughters’ husbands. We have carefully 
“examined these instances in the light of 
the criticisms levelled against them by the 
appellants’ Pleader, and we find that 
although there are not so many instances 
of gifts to.danghters and their husbands 
as the lower Courts would seem to make 
| out, there is no doubt that the (Quraishi 
of this village have been gifting ancestral 
. land to their relations and to strangers 
without any objection on the part of their 
collaterals, and that all the instances taken 
together establish a very extensive power 
of disposition of land in this village. Of 
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the fifteen instances given in the pedigree, 


‘Nos. 1,12 and 18 are of gifts to sons-in-law; 


Nos. 14, 7and 8 are of gifts to daughter’s 
son, sisters son and sister's husband 
respectively; Nos. 2, 3,9, 10 and 15 are of 
gifts to strangers; No. 4 is of a gift to 
wife’s brother; and the rest are instances 
of gifts either to relations or to strangers 
under circumstances showing that a proprietor 
can deal with his land as he pleases. 

Over and above these instances, the 
witnesses for the defendant have deposed 


to several instances of gifts to sons- 
in-law, -to daughters, and to daughters’ 
sons. These have been very fully dealt 


with by the learned Divisional Judge, and 


as they have not been discussed in detail 
by the appellants’ Pleader in his argument, 
it is unnecessary for us to notice them 
one by one in this place. What is clear 
is that the whole bady of instances relied 
upon by the donee furnishes anover whelmingly 
strong case in favour of a Quraishi proprietor 
in this village possessing the power to 
make a gift of ancestral land to his daughter 
in the presence of his callaterals, 


On the other hand, the plaintiffs rely 
on the decision of Mr. Holder, Subordinate 
Judge, Jullundur, dated the 23rd December 
in the case of Shah Muhammad v, 
Hakim Shah and upon five oralinstances. The 
parties to the case decided by Mr. Holder 
were residents of the village to which the 
present parties belong. A Quraishi proprietor, 
who had a son, had sold his land in favour 
gson-in. bo and on a suit by his 
near collaterals the sale was set-aside as 
invalid. But the real finding of the Court, 
as pointed out’ by the learned Divisional] 
Judge in this case, was that the alleged 
sale was fictitious, and the Court failed to 
notice that the real intention of the alienor 
seems to have been to. make a gift in 
favour of his son-in-law. The question 
whether a sonless Quraishi proprietor could 
make a gift in favour of his daughter, 
ig in no way affected by the decision of 
Mr. Holder, ‘and it has been rightly 
disregarded by the Divisional Judge. The 
oral instances relied upon by the plaintiffs 
have been shown by the Divisional Judge 
to be too indefinite to be of any practical] 
“value, and some of the facts disclosed in 
connection with those instances seem to 
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favour the contention of the donee in the 
present case that where a daughter is 
married to a collateral of her father her 
right to hold ber father’s land is well 
recognised. 

Upon a careful review of the whole 
evidence in the ease, we hold that in thia 
village of Hardosheikh a sonless Quraishi 
proprietor is” empowered by custom to 
make a gift of his ancestral Jand to his 
daughter in the presence of his collaterals, 
We accordingly maintain the decree of the 
learned Divisional Judge and dismiss this 
appeal with costs, 
Appeal dismissed, 
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Present:— Viscount Haldane, Lord Shaw, 
Sir Jobn Edge and Mr. Ameer Ali. 
DULHIN GENDA KUNWAR 
— APPLICANT — APPELLANT 

j COTSUS 


HARNANDAN PRASHAD SINGH anp 


OrHERS— UAVKATNRS — Responnenis, 

Will— Probate proceedings—Fitnesses of low social 
position probative :alue of statements of ~ Collateral 
matters, proof of— Beneficiary described as adopted son 
— Relevancy of evidenre as to adoption - Issue— Notes 
of evidence given for Counsel’s briej, whether privileged. 

In adjudging on the genuineness of a Will the Court 
should not be unduly infinenced by the social position 
of the parties cited as witnesses The circumstances 
attentling its execution and the fact whether men of 
superior position were available at the time should 
be considered. [p. 796, col. 1.) 

Chotey Narain Singh v. Musammat Ratan Keer, 22 

“JT. A., 2a, pp. 14, 19; 220.619 (P.C.': 6 Sar. P. C. 
J. 564 ard Musammat Jagrani Koer y, Durga Parshad, 
22 Ind Cas. 03: 6 O.G. 356: 12 A L.J. 125, 26 
M L.J. JAN; 5M L T.1277; 19 CO. L J. 165: (19.4) 
M W.N.1375 IR. W. N. 521; 16 Bom. L. R. 14]; 
86 AÁ 92,10 L J. Pf: 41 TAL 0, followed. 

Where the beneficiary under a Will is described 
as the testator’s adopted son, the caveator is 
entitled in Probate proceedings to let in proof that 
the adoption. was never made: but the evidence is 
permissible only as bearirg on the question of the 
genuineness of the Will and no separate issue should 
be framed or a finding recorded onthe fact of- 
adoption [p. 794, col 2. 

Notes of evidence given by a witness for purpose 
of Counsel's brief aro privileged and are not avail- 
able for inspection by the adverse party. [p. 79€, 

ol. 2 
| A E Hind» K went ton place called Sonepur 
accompanied by his wives and relations to attend the 
bathing fair there. 
from Government owing to an ontbreak of cholera 
in the place, K, ho hed already heen ailing with 
dysentery, grew worse there and died in a few days. 


The fair was broken up by orders e 


~ 


Ib was alleged ‘that, immediately before his death, 
he executed a Will which was drafted by an “old 
Pleader and attested by his rervants. The Will recited 
that the chief benenciary was the testator’s adopted 
son. Onan application for Probate by the testator’s 
widow the Trial Judge held the Will proved. On 
appeal, the High Court found that the Will was not 


genuine as it was not executed with due publicity - 


and as the witnesses who proved it were men of 
low social position The High Cours was also 
inflnenced, in arriving at that conclision, by reason 
of tha fact that the petitiouer withheld from the 


opposite: parry a note of a witness’s evidence intend. 
pp parry 


ed for the Counsel’s brief: 

Held, \1) that the Will was proved by .evidence of 
persons who were ay ilable dt the time of its 
execution and that it was improper to reject their 
evidence on the ground of their inferior social 
status; [p. 796, col 1.J 


'2 that no issue could be raised as to the fact of 


adoption. though evidence was rightly admitted lo 
disprove it; [p. 795, col 27 

(3) that the note of the witness's evidence was 
privileged [p. 796, col. 2.] 


Appeal from a judgment and decree of the 
Calcutta High Court, -dated Augtist 29, 1913, 


reversing those of the District Judge 
Mozaffarpore, dated July 28, 1909, ` 


FACTS of the case are suffitiently set 
forth in their Lordships’ jadgment. - 
Mr. DeGlruy her, K. O., and Sir W. Garth, 
K C, forthe Appellant.—There was positive 


and aff: mative evidenze of the adoption in - 


question. The respondents had cross-examined 
the witnesses for the appellant at great length 
on that point. They had further produced 
witnesses to negative the same. The District 
Judge bad refused to frame dn issue on that 
point. The suit was a testainentary one and 


any trial of collateral matters in the absence . 


of parties affected by the decision would have 
led tn no practical result. The High Court 
had erred in holding that different forme were 


necessary for adoption in the dattaka and - 


kritiema forms. The law of adopticn was 
of recent introduction and had to be Sup- 
ported by authorities in the original texts 
hunted up for the purpose. The same forms 
as were preacribed by Vasishtha, Bandhiana 
and Sankhaya for dattaka adoption were 
applicable to the kritrima form of adoption: 
The High Court was i:fluenced by the non- 


Production of the notes as to the evidence of- 
the Doctor. They were prepared for the use af 


Conisel and were. therefore, privileged from 
insp ction by the respondents. 
that the witnesses to the Will were low caste 
Hindus was contrary to the law laid down 
by the Board, 


- of . 


The point ° 


_ duction thereof. 
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[Loro SHaw: Musammat Jagrani Ros Vv. 


` Durga Parshad (1).] 
The Will was reasonable natural and - 


proper in its terms. The signature of the 
testator was not challenged and it was only 
suggested that he must have signed a 
blank paper. . The suspicions entertained 


_ by the High Court were based upon theories 


and suggestions outside the ease and un- 
supported by evidence, The Will was not 
registered and there was some delay in pro- 
This was suffitiently ac- 
counted. for by the grief the lady was in. It 
was drafted by Tajammal, an honest Muham- 
madan Pleader who war known to the testa- 
tor, and the Doctor saw it being written ont in 
the tent. It was enough to show that the 


; Will was reasonable and prohable. 


- Law, sections. 103 and 20'; 


kj 


Reference was made to Musammot Jagrani 
Koer.v. Du ga Parshad ‘1); Mayne on Hindu 
Sarkar’s Hindu 
Law of Adoption (1891), page 447. 

- Sir E. Richards, K. O., and Mr. Dunne, for 
the Respondents.—The Wan a of the Will 
was not proved.. “There ‘was not a single 


_ Independent witness who came forward to 


- . give evidence in support of the Will. 


-~ They were 


[ Lorp Hatpane: You say the burden of 
ee is on them and they have not discharged 
it. i 

They could have -produced independent 
witnesses at every stage and- on any point, 
but excepting the Doctor there was not a 
single witness who-should be relied upon. 
mainly low caste servants. 
Forgery was well known in India. 
had been found to have been forged. There 
was strong temptation to forgery. Here was 
an old man without any children; the widow 
had relations; he was dying: the question was 
as to what was to become of the estate. If 
points were taken disjunctively nothing could be 


‘proved. The old man did not draft the Will. 


Tajammul who was supposed to have drafted 
the Will had been held by both the Courts not 
competent enough to do so. -Then who was 
responsible for drafting? 

Reference was made to Chotey Narain Singh 
v. Musammat Ratan Koer (2). . 


~ 


(1) 22 Ind. Cas. 103; 16 0. 0. 386; 12 A. L. J. 123; 
26 M. L.J. 154 15 M. L. T. 125; 19 C. L.J 65; 
(1914) M. W. N. 87; 18 O. W. N. 621; 16 Bom. L. R 
141; 36 A. 93; 10 L. Í: 57: 41 LA. £0. 

(2) v2, A. 12 at pp. 14,19; 22 G, 619 (P. C); 6 
Sar, P. C. J. 564, 


-appellant 


Wills ` 


“and 


Indian Bvilence Ast of 1872, sastima 11 


.and 72, sections 4) and 43. 
Mr. De druyther, K. C., replied. 


JUDGMENT. 


Sir Joan Hoce.—This is an appeal from 
a decree ditsd the 29ch Augast 1913 of 
the High Court at Caleasta, which set.aside 
a decree dated the 28th July 1999 of the 


“District Ja lge of Mozatfarpar granting Pro- 


bate of the Will of one Kishun Kishore 
Narayan Singh, of Sursand, who died in 
November 1905. . The only question ia this 
appeal is as to whether the Will, of which the 
has sought to obtain Probate, 
was executed by Kishun Kishore Narayan 
Singh or is a forgery. The appellant who 
propounded the Will is the senior of the 
two widows of Kishun Kishore. The Will 
which she propounded is dated the \d5th 
November 1905. 


Kishan Kishore was a zamindar living 
at Sursand, in the district of Mozufferpur. 
He was an elderly man, and had been 
twice ‘married, bat he had no issue by 
either of his wives, and he had no near 
agnatic relations. The  caveators, who 
objected to probate cf his alleged Will 
being granted, were distant cousins of his, 
with none of whom is it proved that 
Kishun Kishore kad ever been on terms 
of intimate friendship. 


Kishun Kishore had been originally a 
comparatively poor man, but at the time 
of his death the income .of his estate 
exceeded Rs. 60,0.0 a year, and it is 
stated that, contingently on his surviving 
certain widows, he was the heir toa still 
larger estate. 


On the 10th November 1905 Kishun 
Kishore, accompanied by his two wives and 
certain of his servants and dependants, went 
from Sarsand to Sonepur to attend the bathing 
fair there. He was suffering from dysentery, 
cholera having broken out at the 
bathing fair, he became nervous as to the 
state of his health, and in the afternoon 
of the 13th November he sent a man in 
his employment, named Mahbub Hossein, 
with a carriage for Major Gwyther, of 
the Indian Medical Service, who was the 
Civil Surgeon in medical charge of the 
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bathing fair at Sonepur. Major Gwyther 
found that Kishun Kishore was suffering 
from dysentery, and was weak and much 
afraid of the disease and its consequences. 
Major Gwyther saw Kishun Kishore again 
at 9 a. M. and at 5 P. m. on the 14th 
November, and between 10 and 11 o’clock of 
the forenoon of the 15th November. When 
Major Gwyther saw Kishun Kishore on the 
morning of the 15th, Kishun Kishore, in 


Major Gwyther’s opinion, was not very 
weak, his condition was a good deal 
improved, and he was in a fit state 
of mind to execute any document. Major 
Gwyther did not notice any choleraic 
symptoms in the condition of Kishun 
Kishore. Major Gwyther did not agam 


visit Kishun Kishore. He promised Kishun 
Kishore to call again in the evening of 
the L5thif he were sent for. Major Gwyther 
has stated in his evidence that Kishun 
Kishore’s carriage did not call ‘for him 


that evening at the time when he expected - 


it, and, consequently, thinking that he was 
not required, he went to attend to another 
call, leaving instructions with his native 
servant that he should be sent for, should 
his services be urgently required. Later 
in the evening Major Gwyther went toa 
ball, from which he was not summoned 
to attend to Kishun Kishore. Their Lord- 
ships accept Major Gwyther’s statement 
as correct. There is evidence, which their 
Lordships see no reason to donbt, that a 
servant of Kishun Kishore was rent in the 
evening of the 15th to bring Major Gwyther 
to see Kishun Kishore, and found that Major 
Gwyther was out, and that later, at about 1 
o'clock in the morning of the 16th, when 
Major Gwyther was at the ball, Sham Behari 
Singh was sent to call Major Gwytker to 
Kishun Kishore’s tent, and Kishun Kishore 


was then conscious. Major Gwyther’s 
servant, probably considering that Major 
Gwyther’s services were not urgently 


required by Kishun Kishore, did not inform 
Major Gwyther that he had been sent 
for. The bathing fair having been broken 
up on, account of the outbreak of cholera, 
Major Gwytker left Sorepur at 10°a.m, 
of the 16th November. 


Kishun Wishere died, eecording io the 
evidence cn t|ehalf cf his widow, the 
eppellant, cf dysentery at abcut 3 A, N, 


of the 16th November. According to the 


ease of the caveator respondents, Kishun 
Kishore was suffering from cholera 
in the forenoon of the lith November, 
and by midday of the  löth “was 
unconscious and died of cholera af about 
5 o'clock in the afternoon of that day. 
Tf it be true that Kishun Kishore was 


unconscious by midday of the 15th 
November and died that afternoon, the 
ease for the appellant is a false case 


and the Will which has been propounded 
was not executed by Kishun Kishore. 


As translated, the Will which has been 
propounded is as~follows:— 


“I am Babu Kishun Kishore Narayan 


Singh, son of Babu Bhagwat Narayan 
Singh, deceased, by caste a Pachhmia 
Babhan, by  oceupation a samindar, 


inhabitant and part-proprietor of Mouzah 
Sursand, Pergunnah Basautar, Thana Pupri, 
Sub-Registry Parihar, District Mozafferpur. . 

oa the declarant, have, at present, two 
wives, tiz, Dulhin Genda: Kunwar and 
Dulhin Dhanwanti Kunwar, and ‘a duttak 
son Babu Chandreshwar Prashad Narayan 
Singh, azas Paramhansji, ‘living. For 
sometime past I kept the said adopted son 
with me and brought him up and maintained 
him, and, in consultation with and with 
the consent of the two wives, I, with 
my first wife, took him in adoption in 
the daitak form on the 24th Jeth, 1312, 


F. S., from Babu Sarju Prashad Narayan , 


Singh, -father of Babu Chandvesliwar 
Prashad Narayan Singh, alias Paramhansji, 
aforesaid, according to the Shastars after 
performance of the dattak home, &c., 
with all attendant rites, and I with my 
two wives’ have come to the „Harihar 
Chhatar fair at Sonepur for the performance 
of Kartik ashnan, and I am now unwell, 
and therefore I consider it proper to make ` 
in my lifetime some provision regarding 
my properties as per details given below. 
I also had a mind from béfore to execute 
a Will. ‘Therefore I, while in a sound 
state of body and mind, without being 
pressed and induced by anyone, make this 
Will according to the details given below. 
But be it known that I, the declarant, 
myself shall remain in possession of all | 
the properties during my lifetime, and 
after my death the management of my 
properties shall be made and the possession, 
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| thereof shall be held according to the 
directions given below. 

“1, Whatever properties I have at present 
are not my ancestral properties, I have 


inherited them as an heir from other 
gottus, and so they are considered as my 
self-acquired properties, I am fully com- 


petent to make arrangement, therefore, in 
any manner I think proper. I therefore 
appoint my first wife, Dulhin Genda 
Kunwar, as executrix. The said executrix 
shall manage all works according to the 
directions given below. 

“2, I have ancestral Thokurji in my 
house. His sera, puja, sameya, and 
bhograg shall continue to be performed 
inthe same way as have continued to be 

done at a cost of Rs. 1,200 annually 
from the income of the estate. 


“3, All the expenses required for 
maintenance, education, janeo, marriage, 
ete, of Babu Chandreshwar Prashad 


Narayan Singh alias Paramhansji, aforesaid, 
shall be defrayed from the income of my 
estate. After his marriage, the said Babu 
Chandreshwar Prashad Narayan Singh, 
alas Paramhansji, shall, during the life- 
time of my (last surviving wife), continue 
to receive Rs. 400 per month from my 
estate to meet his necessary personal 
expenses. 


“4, My two wives shall, in equal shares 
and in life-interest, be maliks of, and be 
entitled to, the income of the estate left after 
deduction of the above-mentioned expenses 
and the Government demands. But they 
shall have no right whatever to make any 
alienation: They shall get their respective 
names recorded in equal shares as their 
life-interest in the Government and the 
zanindari sérishta. If there be any misunder- 
standing between the two wives, they shall 
have no right to divide my estate between 
themselves. On the contrary, my second 
wife shall in that case be competent to 
take and appropriate the income in 
proportion to her share from the said 
executrix after deduction of the afgresaid 
expenses, and after the death of the said 
executrix, Duolhin Dhanwanti Kunwar, my 
second wife, shall he competent to take 
annually her moiety share of the fixed 
income from the person managinges my 
estate after deduction of the expenses 


mentioned above. After the death of any 


. of my wives, Babu Chandreshwar Prashad 


Narayan Singh, alias Paramhansji, aforesaid, 
shall be absolute proprietor of the moiety 
share of my wife who dies first, and after 
the death of my two wives, the said 
Babu, i.6, Babu Chandreshwar Prashad 
Narayan Singh alias Paramhansji, shall 
be absolute proprietor of the entire estate. 
“5. Babu Chandreshwar Prashad Narayan 
Singh, alias Paramhansji, aforesaid, is now 
about 5 years old. He shall remain during 
his minority under the protection of my 
first wife, who shall be his guardian. If 
my first wife dies during the minority of the 
said Babu Chandreshwar Prashad Narayan 
Singh, alias Paramhansji, then my second 
wife, Dulhin Dhanwanti Kunwar, shall te 
the guardian, and the management of all 
the pronerties shall remain in the hands 
of my second wife till the said Babu 
Chandreshwar Prashad Narayan Singh, 
alias Paramhunsji, comes of age, and she, 
my said second wife, shall manage the 
properties with the advice of Babu Sarju 
Prashad Narayan Singh, who is my relative, 
and shall not unnecessarily contract any 
debt on the properties of the said minor. 


“6. Should the said Babu Chandreshwar 
Prashad Narayan Singh, alias Paramhansji, 
die childless within seventy-five years after 
my death, then the other sons of the said 
Babu Sarja Prashad Narayan Singh, who 
are now in existence and may remain 
alive till that time, shall have possession 
of the entire properties as absolute pro- 
prietors and legal heirs. But from the 
date of the death of the said Babu 
Chandreshwar Prashad Narayan Singh, alias 
Paramhansji, the expenses for the main- 
tenance, education, marriage, etc., of the sons 
who may be living at that time shall be 
defrayed by the said executrix from my 
estate. 

“7. My both wives have all along been 
faithful and obedient to me, and they are 
still so. I have sometime ago already given 
some properties to my first wife, Dulhin 
Genda Kunwar, in absolute “proprietary 
right under a deed of gift, and as to Dulhin 
Dhanwanti Kunwar, my second wife, T had 
a mind to give her also some properties of 
the annual income of Rs. 5,030 in absolute 
proprietary right, bat TI could not till now 
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execute any deed in that respect. If my 
life is spared I shall myself execute any 
deed, and in case of non execution of the 
same during my lifetime, I hereby direct, 
permit, and authorise my first wife, Dulhin 
Genda Kunwar, to give to my second wife 
properties of the annual income of Rs. 5,000, 
in absolute proprietary right, in such 
monzahs and such places as she may think 
proper, and to execute some deed in that 
behalf. 

“8. As to Babn Ram Bahadur Singh 
Mckhtar, son of Babu Ajodhya Singh, in- 
habitant of Chavra, Fergunnah Tariani, who 
is my well-wisher, and devoted and faithful 
to me, my earnest Cerire is to give him some 
properties in absolute right in lieu of his 
aforesaid services, but up to this time’ I 
have not concluded any such transaction 
(executed any deed). If I survive I shall 
myself execute (a deed), and if I cannot do 
so in my lifetime, I hereby direct, permit, 
and authorise the said executrix of my es- 
tate to give, according to my direction and 
permission, to the said Babu Ram Bahadur 
Singh any mouza of the annual income of 
300 or 400 rupees in absolute proprietary 
right, and to execute any dccument in that 
behalf. 

“9, There are several persons who are 
my well wishers and sympathiserg whom I 
wished and promised to give some money 
as reward in the Probate case of Dulhin 
Jagatrup Kunwar, petitioner, against myself, 
objector—a fact which is known to the said 
Babu Sarju Prashad Narayan Singh. Up 
to this time I have not paid them anything. 
The said executrix shall also pay them 
from my estate. Therefore, I execute this 
last Will so that it may be ot use when 
required. 


“Dated the 13th Norember 1905. 


“The Will executed by me is correct. 

“Banu Kisnun KISHORE Narayan Srixon. 

: By my own pen. 

Witnesses: — 

“Khakban dha, Purohit, inhabitant of 
Mouza < Kalyanpatti, otherwise called 
Korlahi, Pergunnah Basautar. 

By my own pen. 


* Sham Belari Singh, inhabitant cf 
Mouza Basantpur, Pergunnah Rati. 
By my own pen. 


“Mewa Lal Das, inhabitant of Mouza, 
Basantpur Pakri, Pergunnah Mahila. 

: , By my own pen. 
Mukti Parihast, inhabitant of Mouza 
Butbra Khutauna, Fergunnah Bhala. 

X By my own pen. 
Mahabir Prashad Pandey, inhabitant of 
Mouza Sursand Basautar. | 

z By my own pen. 
Syed Tajammul Hussain, Pleader of 
Munsifi’s Court, Hajipur. 

a By my own pen. 
Udit Singh, inhabitant of Mouza Ghataro 
Toke Megha Dih, Pergunnah Bisara. 

? By my own pen. 
Lalji Pattak, inhabitant of Masnuria, 
Pergunnah Madhal, district Saran. _ 

By my own pen. 


“Writer of the Will: — 


“ Mahbub Hossein, inhabitant of Mouza 
Bakhri Subain, Chakla Garjaul, Per- 
cunnah Bisara. 

Read over and explained by me to the 
executant.” l 


On behalf of the caveaiors, respondents, 
it is alleged thatthe witnesses who were 
called to prove the execution of tbe Will 
which has been propounded have given false 
evidence, and that Kishun Kishore did not 
in fact exeente the Will. On behalf of the 
caveators, it has also been contended that 
Chandreshwar Prashad never was in fact 
adopted by Kishnn Kishore, and that it is 
to be inferred that the alleged Will is not 
a genuine Will, as it, according to the 
caveators, contains a false statement that 
Chandreshwar Prashad had been adopted, 
which a pious Hidu, such as Kishun Kishore 
was, would not Lave made; also it has 
heen the case of the caveators that the 
Will should not be accepted asa genuine 
Will of Kishun Kishore, as it had not been 
prepared by a lawyer of position, had not 
been witnessed by any independent person 
of position, such as the owner of a con- 
siderable zamindart or a Government official, 
had not been registered, and had not been 
publicly put forward until the 22nd Decem- 
ber 1905. It was also contended on behalf 
of the caveators that a pious Hindu would 
not have made such a disposition of hig 
propefty as that contained in the sixth clause 
of the Will, 
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All the attesting witnesses except two, one 
of whom had died and the other of whom 
was too ill to appear, were called on 
behalf of the appellant, and spoke to the 
due execution of the Will. OF the witnesses 
who gave evidence as to the execution of the 
Will one was Tajammul Hussain, a Pleader, 
of Hajipur, and another was Mahbub 
Hossein. who assisted Tajammul Hussain in 
drafting the Wil. Tajammul JHassain 
apparently knew little about the drafting 
of Wills and less about Hindu Law; he 
was an old Muhammadan Pleader with a 
character asan honest mau, which, so far 
as their Lordshipsean see from the record, 
was above suspicion. Mahbub Hossein, 
part of. whose duty in the employment of 
Kishun Kishore was to aftend to the litiga- 
tion in which Kishun Kishore was from 
time to time concerned, apparently took the 
leading partin drafting the Will. Neither 
Tajammul Hussain nor Mahbub Hossein could 
be regarded as alawyer skilled in the drafting 
of Hindu Wills. But regard must be had 
to the circumstances under which they were 
employed to draft the Will for Kisbun 
Kishore. On the l4th November Kishan 
Kishore was in a nervous condition as to the 
state of his health, and, fearing that he was 
suffering from cholera, tried to obtain the 
assistance of Jogendar Monkerji, a Pleader, 
of Muzufferpur, whom he regularly employed, 
but the services of Jogendar Movokerji could 
not be obtained, as he was in Calcutta, and 
Kishun Kishore then directed Mahbub 
Hossein to send for Tajammnul Hussain. It 
is said that there were other Pleaders of 
position who might have been called in. 
Whether there were any Pleaders of position 
whose services were then available, their 
Lordships do not know, but men who believe 
that they are suffering from cholera and 
are anxious to make their Wills are more 
likely to send fora Pleader whom they do 
know than to send in quest of other Pleaders 
whose services may or may not be available. 
However that may be, Kishun Kishore sent 
for Tajammul Hussain, and at 7 o'clock of 
the morning of the 15th November Jajammul 
Hussain was brought to Kishen Kishore. 

An attempt was made on behalf cf the 
caveators to proye that Mahbub Hossein was 
at Mozufferpur, and net at Sonepur on the 
15th November, and thus to discredit all the 
eyidence as to the preparation and the 


execution of the Will. The attempt failed 
in the Court of the District Judge, but it 
succeeded in the High Court, where the 
learned Judges who heard the appeal came 
to the conclusion that it was probable that 
Mahbub Hossein was not at Sonepur at all 
on the 15th November. Major Gwyther 
was an absolutely independent witness, and 
his evidence puts it beyond a doubt that 
when he saw Kishun Kishore after 10 a. m. 
on the l5th November, Mahbub Hossein was 
writing in the tent in which Kishen Kishore 
was. Major Gwyther knew Mahbub Hossein, 
us if was Mahbub Hossein who had brought 
him in Kishan Kishore’s carriage to his tent 
in the afternoon of the 13th November. 
Mahbnb Hossein left Sonepur for Mozuffer- 
pur in the evening of the 15th November. 

An attempt was made ou behalf of 
the caveators to have the question as to 
the adoption of Chandreshwar Prashad 
formally raised and decided in this case, 
Although the question as to the alleged 
adoption is not one which could be excluded 
from consideration by a Court when con- 
sidering whether it is probable that the Will 
is a genuine Will ora fabrication, it could 
not be tried as a material and vital issue 
on an application for a grant of Probate, the 
necessary parties to such an issue not being 
before the Court. Further, a finding either 
for or against the adoption would not be 
decisive as to whether the Will which was 
propounded wasa genuine Will or a fabrica- 
tion. The District Judge before whom the 
application for the grant of Probate first 
came rightly declined to frame an issue as 
to the alleged adoption. The caveators were, 
however, not precluded from questioning the 
adoption of Chandreshwar Prashad. They 
cross-examined at great length and very 
fully some of the appellant’s witnesses on 
the subject, and they called evidence in an 
attempt to disprove the alleged adoption. 
Their Lordships have been pressed to take 
into their consideration, on the question as 
to whetherthe Will is a genuine Will ora 
forgery, the evidence as to the adoption. All 
that their Lordships need say is that, having 
regard to the evidence brought out by the 
cross-examination of witnesses for the appel- 
lant,and having regard to the evidence of 
the witnesses who were called by the cavea- 
tors toprove that Chandreshwar Prashad 
was not adopted, they see no reason to doubt 
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that Chandreshwar Prashad was adopted by 
Kishun Kishore. 


The provision made by the Will for the 


wives of Kishun Kishore, and the provision 
made for Chandreshwar Prashad do rot 
appear to their Lordships to be unreasonable, 
or such as a Hindu gentleman situated as 
Kishun Kishore was might not reasonably 
and naturally have made. He was apparent- 
ly an affectionate husband, and he desired 
that Chandreshwar Prashad should enjoy 
the advantages of having been taken by him 
in adoption as his son. The provision in 
the 6th clause of the Will to take effect in 
the event of Chandreshwar Prashad dying 
childless within seventy-five years after 
Kishun Kishore’sdeath was doubtless unusual, 
as by the 6th clause Kishun Kishore intend- 
ed that, in the event mentioned in that clause 
occurring, the property should pass to a 
family which does not appear to have been 
related in blood to him, but it must be re- 
membered that he had no near relatives in 
blood, and he may reasonably have desired 
to confer a benefit on blood relations of his 
senior wife in the event of his adopted son 
dying without issue within 75 years of his 
own death. It is not necessary in these 
Probate proceedings to decide what is the 
effect inlaw of the provisions in the Will 
to which their Lordships have referred, 
but they fail to see that the Will was 
not a Will whicha Hindu gentleman situated 
as Kishun Kishore was might not reasonably 
and. naturally have made. Under these 
-circumstanees, and there being nothing in 
the case to suggest that the Will had been 
forged or that the witnesses who gave 
evidence as to the preparation, and as to the 
due execution, of the Will had committed 
perjury, the contention that the Will should 
not be accepted as the genuine Will of Kishun 
Kishore because the witnesses to its execntion 
were not of a superior position is not sound 
and is contrary to the view of the law as 
expressed by this Board in Chotey Narain 
Singh v, Musammat Ratan Koer (2) and more 
recently in Msuammat Jagrant Koer v. Durga 
Parshad (1). Something more than mere 
suspicion is necessary in such a case to make 
convincing an argument based on the social 
position of the witnesses. If the Will had 
been execnted at Sursand, where Kishun 
Kishore’s home was, it is possible that he 
might, by way of precaution, have obtained 


as witnesses to his Will some neighbours of a 
superior class, but this Will was executed at 
Sonepur in the confusion which must have 
resulted from the outbreak of a severe 
epidemic of cholera, and the breaking up of 
the bathing fair by the Government’s orders 
in consequence of the cholera. The attesting 
witnesses were such as one would reasonably 
expect to be available on the occasion. It 
had been intended to get Major Gwyther 
to attest the Willin the afternoon of the 
1ith November, but owing to some delay in 
sending Kishun KRishore’s carriage for Major 
Gwyther, that officer did not know that his 
attendance at Kishar Kishore’s tent was 
required that afternoon, and he did not 
attend. 

Having regard to the circumstances that 
Kishan Kishore died at Sonepur and to the 
grief of his widows caused by his death, 
their Lordships attach no importance to the 
fact that the Will was not registered, or to 
the fact that the Will was not presented to 
the Court until the 22nd December. If 
there was any reasonable cause for donbting 
the evidence as to the execution of the Will, 
the delay in presenting the Will to the Court 


: might possibly raise some suspicion as to the 


genuineness of the Will, but their Lordships 
are satisfied on the evidence that the Will 
which has been propounded is the genuine 
Will of Kisaun Kishore. 

The District Judge, after a careful consider- 
ation of the evidence and of the probabilities 
of the case, granted Probate of the Will. The 
learned Judges of the High Court in appeal 
set aside,the decree of the District Judge on 
what appears to their Lordships to have 
been mere grounds of suspicion, which were 
not justified by the evidence before them. 
The learned Judges apparently allowed their 
minds to be influenced in considering the 
evidence by the fact that a note of the 
evidence which Major Gwyther could give 
was not produced in Courtfer the information 
of the caveators. That note was obtained 
from Major Gwyther in 1906 by Mahbub 
Hossein, acting on behalf of the appellant, 
and for tlte purposes of the appellant’s brief 
in this litigation as to the grant of Probate 
of the Will. It was a note which was 
privileged from production, and which the 
ecaveators were not entitled to see. 

The material facts, as their Lordships on 
the evidence find them, are as follows:— 
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‘Kishun Kishore, after his arrival at Sone- 


pur, having become nervous as to the state 
of his health, decided to make a Will as soon 
- as possible, and with that objectsent a 
messenger, Sirdar Singh, on the 14th Novem- 
ber to Mozufferpur to bring to him at 
Sonepur Jogenidar Mookerji, the Pleader of 
Mozufferpur. The messenger returned to 
Sonepur about midnight with the information 
that Jogendar Mookerji was at Calcutta. 
Kishun Kishore, on being informed that 
Jogender Mookerji was absent from Mozuffer- 
pur,-directed that a telegram should be sent 
to him, and that in the meantime Tajammul 
Hussain, “whom he knew, should be sent 
for. Tajammul Hussain lived at Hajipur, 
not far from Sonepur. Mahbub Hossein 
thereupon sent Udit Singh for Tajammul 
Hussain, who was brought to Kishun Kishore 
early on the morning of the 15th Novem- 
ber. - After the arrival of Tajammul Hussain, 
Kishun Kishore gave to him his instruc- 
tions for the preparation of his Will, and 
- Tajammul Hussain, with the assistance of 
Mahbub Hossein, who acted as the scribe, 
prepared a draft Will. Mahbub Hossein was 
making a fair copy of the draft in Kishuu 
Kishore’s tant when Major Gwyther called 
ou the morning ofthe 15th. That fair copy 
-was read out to Kishun Kishore, and, having 
been approved by him, he at about 1 o'clock 
in the afternoon of the 15th November 
executed it as his Will in the presence 
of several persons, who signed the Will 
as witnesses; The Will which was so 
-executed by Kishun Kishore isthe Will which 
has been propounded. “Kishun Kishore was, 
although physically weak, quite capable 
' mentally and physically of making the Will. 
— His testamentary capacity is not now disput- 
ed. Kishun Kishore died about 3 a. x. on 
ihe 16th November. 

Their Lordships will humbly advise His 
Majesty that the appeal should be allowed, 
and the decree of the High Conrt should 
be set aside with costs, and the decree of the 
~ District Court should be restored. ; 

The respondents must pay the cests of 
this appeal. ° 


‘Solicitors for the Appellant: Messrs. 
Barrow, Rogers and Nevill. 
Solicitor for the Respondents: Messrs. 


Watkins and Hunter. 
Appeal allowed. 
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CALCUTTA HIGH COURT. 
Civit Reres Nos. 802 anp 803 or 1914, 
December 14, 1914. 
Present:—Mr. Justice D. Chatterjee and 
Mr, Justice Chapman. 
DWARKA NATH SEN—Petitrioner-— 

PLAINTIFF 
VEPSUS 
TARA PRASANNA SEN AND oTHERS—~ 


Devenvants—Opposite PARTY 

Civil Procedure Code (Aet V of 1608), s. 24— 
Transfer of case, without notice ic parties interested, 
leyality of, 

Where ou the report of a Munsif to the 
District Judge that an application for rehearing of a 
suit pending in his Court should be transferred to 
that of another local Munsif, the defendant appeared 
before the District Judge and objected to the 
transfer on the allegation that. the lutter Munsif 
was also interested in the case and the District Judge, 
without giving any notico to that Munsif or the 
plaintiff, transferred the case {o some other Court 
at a different locality: 

Held, that the order for transfer should not have 
tho plaintiff, as it 
was a matter in which the convenience of the parties 
was of very great importance, and without enquiring 
into the defendants’ allegation with regard to the 
Munsif. [p. 798; col. 1.) 

Civil Rules ‘against the order of the 
District Judge, Jessore, dated the 17th July 
1914.. 

Babus Jogendra Chandra (ihose and Smrilish 
Chandra Ghosh, for the Petitioner., 

Babu Brojo Lal Chackracarty, 
Opposite Party. 


JUDGMENT.—These two cases arise out 
of two applications for re-hearing made 
before the first Munsif of Narail. On the 
14th May 1914, the first Munsif wrote to the 
District Judge of Jessore that subsequently 
to the trial of the original case he had come 
to know that a friend of his was interested 
in the case and that he would rather not 
try these cases. He also said that he 
understood that the 8rd Munsif was also 
similarly interested. He, therefore, requested 


for the 


. that the case might be transferred to the 
-Court of the 2nd Munsif. 


On the 20th 
of May the defendant mado an application 
to the District Judge stating that the 2nd 
Munsif was also interested ; and without any 
notice to the ‘plaintiff the learned District 
Judge passed an order transferring the case 
to the 8rd Court of the Munsif at Jessore.- 
The order made is objected to, and we think 
rightly objected to, on two grounds. The 
first is that the petitioner before the learned 
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District Judge was allowed to make an allega- 


tion against a judicial officer and although. 


_neither that judicial officer nor thè party 
interested in opposing the application had 
any notice of the application, an order was 
passed for the transfer of the case; and 
secondly, that no order ought to have been 
passed for transfer without notice to the 
plaintiff, as it was a matter in which the con- 
venience of the parties was of very great 
importance. We -think that both these 
grounds are of substance and ought to prevail. 
The plaintiff complains that he would be 
ander very great inconvenience if the cases 
are transferred to Jessore; that may probably 
be. Besides, the statements made with 
regard to the 2nd Munsif of Narail have 
not been made a subject-matter of enquiry 
or investigation. In any case, we think 
that this is a case in which the order ‘for 
iransfer should not have been made without 
_notice to the plaintiff 

We set.aside the order of transfer and 
send back th: cases to the learned. District 
Judge in order that he may dispose of them 
after hearing the plaintiff »nd also 
considering the objection that circumstances 
have changed since the last order was passed. 
We make no order as to costs. 

Rules made absolute. 





ALLAHABAD HIGH COURT. 
First Civin APPEAL FROM ORDER No, 181 oF 
191252. 

March 10, 1916. 

Present: —dlr. Justice Piggott and 
Mr.- Justice Walsh, 
PITARAM—Derss Dant—APPELLANT 
VETSUS 
JHUJHAR SINGH AND OTHERS— PLAINTIFF 


AND DEFENDANTS—-Ñ ESPONDFNTS, 

Provincial Insolvency Act (III of 1907), ss. 22, 28, 
46 (3)——Decision by Insolvency Court—Suit in Ciril 

. Court for declaration of title to property adjudicated 
by Insolvency Cowrt—Res judicata—Civil Procedure 
Code (Act V of 1908), s. 11—Hvidence Act (I of 1872), 
s. 41. 

An adjudication by an Insolvency Court, on the 
application of a claimant under section 22 of the 
Insolvency Act, operates as res judicata and bars 
a subsequent suit in the Civil Court for the same 
relief, inasmuch as the decision amounts to a 
conclusive proof of. title in respect of the specific 
, things claimed by the applicant not meroly as 
against him, but absolutely, within. the meaning 
of section 41 of the Evidence Act. [p. 799. col. 2.] 

On general principles of law, apart from section 
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11, Civil Procedure Code, a subsequent snitis not 
maintainable in such a case, inasmach as-a litigant 
who .has elected one of two alternutive remedies, 
cannot, after an adverse decision, fall on the otner. 
[p 800, col. 2.] 

Ram Kirpal v. Rup Kuari, 8 A. 269; 11 L A 37; 4 
Sar. P. © J. 489; Ex parte Swindanke, In re Shanko, 11 
Ch. D. 625; 48 L. J Bk. 120; 40 L.T. 825; 27 W. R. 
$98; Ew parte Butters, In re Harrison, 14 Ch. D. 265; 
43 L, T. 2; .8 W. R, 876, referred to, 

A suit for a declaration that the property seized 
in insolvency proceedings belongs to the plaintiff is 
misconceived, inasmuch as no declaration can be 
granted against a creditor who never claimed any 
title, or against the debtor, who -hy becoming 
insolvent lost his title, or even against the Receiver. 
[p. “00. col. 2, ] i 

An application under section 22 of the Provincial 
Insolvency Actisin the nature of a suit, arising 
out of an executive act, which raises the question 
of title to-the property of the debtor on the one 
hand and of those claiming adversely to him on the 
other. [p. 799, col. 1.] 


First appeal from .the order of the Sub- 
Judge, Jhansi, dated the 2lst September 1915, 

Mr. Haribans Sahar, for the Appellant. 

Mr, Szfal Prasad Ghosh, for the Respon- 
dents. 


JUDGMENT.—This appeal arises ont of ~ 


an action brought by the plaintiff in the 
Court of the Munsif of Jhansi against two 
defendants for a declaration of title in respect 
of a varied assortment of property, including 
two houses, some craps; anda quantity of 
moveable property, which he alleges to belong 
to him. i l 
The first defendant had obtained a decree 
against the second defendant in the same Court 
in the year 1911 for the sum of Rs. 3c6-7-4, 
In the year 1913 the second defendant 
became insolvent within the jurisdiction of 
the Insolvency Court of the District Judge 
of dhansi. No Receiver was appointed in 
the bankruptcy, and the District. Judge of 
Jhansi became empowered, under section 23 
of the Frovincial Insolvency Act, 1907, to 
exercise the powers of a Receiver. Being 
set in motion by the first defendant, the 
decree-holder or judgment-creditor aforesaid, 
the District Judge as such Receiver attached 
the property, which is the subject-matter of 
this action, as being the property of the 
a è . 
insolyant and, therefore, vested in him as 
such Receiver. The plaintif, who alleged 
that the property was in fact his, and that 
he was, therefore, “a person aggrieved, 
within the meaning of section 22 of the 
Provincial insolvency Act, by such act of 
attachment, applies to the Insolvency 


Court for the restoration of the property . 


` 
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„to himself as the rightful owner, or in 
other words for an order under the said 
sectidn reversing the act of attackment. 
Now it is to be observed that in accordance 
with the English bankruptcy practice, a per- 


son in the position of the plaintiff in this. 


action who is a stranger, so to speak, to the 
bankruptey, and whose property has been 
wrongfully seized, according to his view of the 
_case, by the Receiver in bankruptcy is -not 
confined to the renedy given him by the Pro- 
vincial Insolvency Act. He oan. if he pleases, 
apply to the tankruptey Court, inasmuch 
as section 22 applies in express terms to 
his grievance. But he can, if he pleases, 
ignore the Insolvency Court and sue in a 
Civil Court fora return of his property in 
an ordinary action against a trespasser. In 
this particular case, the plaintiff wonld have 
been compelled to sue the District Judge, 
not in his capacity as such, but in hia exe- 


cutive capacity as the Receiver of the insol:- 


yent’s property. 

The application being made to the Insol- 
vency Court, it was the duty of that Court 
to entertain it and, after hearing the evi- 
dence tendered on bebalf of the applicant 

“on the one band and on behalf of the in- 
solvent’s estate on the other hand, to decide 
the issues raised both of fact and law, and 
to dispose of the matter by a formal order 
determining the rights of the parties to the 

subject-matter of the application as in an 
ordinary suit. 

No special regulations for procedure are 
contained either in the Act itself, or in the 
rules thereunder made by this Court, other 
‘than the provision contained in section 47 
of the Provincial Insolvency Act, -which 


directs the Court, subject to the provisions’ 


of the Act, to follow the same procedure 
_as it follows in the exercise of original 
civil jurisdiction. 
sults from an application of the kind made 


- by the: present plaintiff in the Insolvency- 


Court, and in which a question of title is de- 
termined after hearing both sides, although 
it is not originated by a plaint, bas other- 
wise all the nature of a suit. : 

The evidence disclised by the record of 
the. hearing of the application in the Court 


of the District Judge which is now in ques- 


_ tion, shows ilat after a full bearing, the 
’ Court decided all the issues against the 


present plaintiff and dismissed his applica- 
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Court of the Munsif. 


A preceeding which re- 
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tion, holding that the property was the pro- 


.-perty of the insolvent at the commencement 


of the insolvency. From that decision the 
present plaintiff had a right of appeal under 
section 46 (8) of the Provincial Insolvency 
Act, with the leave either of the District 
Court, or of the High Court. 

The plaintiff in-this suit did not in fact ap- 
peal. He fell back, however, upon his alter- 
native remedy, and instituted this snit in the 
The Munsif dismissed 
the suit upon the ground thatthe order of the 
District Judge was final unless reversed on 
appeal. On appeal being brought from this 
decision, the Subordinate Judge remanded the 
case to the Munsif’s Court to be tried upon 
the merits. From such order this appeal is 
brought. The question for our determina- 
tion is whether under such circumstances 
a claimant, who alleges that his property 
has been wrongfully seized under the juris- 
diction conferred upon the Insolvency Courts 
and who has two alternative remedies for 
litigating bis grievance, can be allowed, after 
having adopted one alternative and having 
failed upon the merits, to begin again and 
to raise the same issues in another Court. 
So stated the proposition would seem to 
admit of but one answer. The question, 
which is an important one, is however by 
no means free from difficulty. The case 
was very well argued, and all the relevant 
authorities were brought out in review be- 
fore us. 

We have come to the conclusion that the 
decision of the Munsif was right and that it 
can be justified on several grounds. 

In the first place, we think the decision of 
the Insolvency Court amounts to conclusive 
proof as to the title in respect of the specific 
things claimed by the applicant, not merely 
as against bim, but absolutely, within the 
meaning of section 41 of the Evidence- Act. 
The Insolvency Court and the Receiver have 
powers of a very special character given them 
by the Insolvency Act. An adjudication has 
the effect of invalidating transactions of a 
certain character which are otherwise un- 
impeachable. It curtails and restricts many 
of the rights, and all the ordinary reme- 
dies, which persons who have had dealings 
with the insolvent would otherwise have 
enjoyed. lt compels them to come in and 
prove their debts or to lose them al- 
together. It discharges the insolvent from all 
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outstanding liabilities by a mere division of 
his property. It imposes penalties upon 
conduct which in persons who are solvent 
is not punishable. It vests certain classes 
of property in the Receiver which do not 
belong to the debtor at all. By advertise- 
ment of notices it calls upon persons who 
have claims to come in and range themselves 
amongst other creditors for the decision of 
their claims, and the distribution of their 
shares. It determines the rights of persons, 
claiming either under or against the debtor, 
absolutely, without reference to the wish or 
action of the debtor himself from the date of 
theadjudication. It extinguishes future habili- 
ties and determines all existing ones. in the 
case of such applications as the one now under 
consideration it clearly determines once for all 
so far as relates to any property alleged to be 
the debtor’s, the character of such property so 
as to bind the creditors, and any one claiming 
through or under the debtor. No doubt it 
is difficult to see why a person with a 
good claim to. property believed to be the 
debtor’s who is able to satisfy the Court 
that ho had no knowledge of the proceed- 
ings in the Insolvency Court, is to be de 
barred from asserting his claim ina Civil 
Court and to be bound by a decision of the 
Insolvency Court given in his absence. On 
the other hand it is dificult to see what 
kind cf decision ‘in Insolvency jurisdiction 
was contemplated by section 41 «f the Evi- 
dence Act, if it was not such a decision as 
that given by tke District Judge in the case 
now before us. In a clear case of fraud 
relief would slways be given on an action 
for damages. 


It was urged before us that the decision 
of the District Judge was analogous to a 
decision in execution proceedingsunder Order 
XXI, rule 55, and that being ro the 
claimapt had aright to bring a suit in a 
Civil Ccurt by analogy to Order XXT, 
rule 63. This appears to have been the 
main ground of the decision of the Sub- 
ordinate Judge now under appeal. In our 
opinion this contention is based upon a 
fallacy. The two things may be analogous, 
but they are certainly not the same. The 
ipplication to the Insolvency Court is not 
a summary proceeding in which a mere 
right to possession is in question. It is in 
the nature of a suit, arising out of an exe- 
cutive acl, which iaises the questicn of 
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the title to the property of the debtor on 
the one hand, and of those claiming adversely" 
to him on the other. 

In the second place, we think, that the 
action as framed is totally misconceived. 
It is brought for a declaration of title 
against a creditor who never claimed to 
have any title or interest whatever in the 
property, and also against the debtor who 
by becoming insolvent has lost all he ever 
had. Such a declaration would be a mere 
brutum fulmen. It could not. bind the 
Receiver, as he would be no party to it, 
and even if decreed against a Receiver 
appointed by the Court, we are of opinion 
that the Insolvency Court would be bound 
to ignore it. <A suit brought for the pur- 
pose of obtaining a useless declaration of 
that kind really amounts to an abuse Of 
the process of the Court. 

In the third place, we are of opinion that 
upon general principles of law, apart from 
section 11 of the Civil Procedure Code, a 
litigant who has voluntarily elected to 
submit to the decision cf one out of two 
alternative Courts which are open to hin, 
cannot turn round after an adverse decision, 
and litigate the same matter in another 
Court. The principle is the same as that 
laid down by the Privy Council in Ram | 
Kirpal v, Rup Kuari (1), where it was 
held that on general principles, apart from 
res judicata, an interim judgment between 
the parties as to part of a proceeding is 
binding upon both in the same proceeding. 
Upon much the same principle the Court 
of Appeal in England has at least twice 
decided that a party who, like the plaintiff 
in the present case, bas once come in and 
invited the decision ofthe Court of Bankruptcy 
upon the merits of a claim, cannot afterwards 
turn round and question its jurisdiction. | Vide 
Ex parte Swinbanks, In re Sanks (2), Ex parte 
Butters, In ve Harrison(3).| When the merits 
of a dispute have once been finally deter- 
mined it is the duly of the Courts to make 
an end of the litigation. 

Vhough itis not necessary for the deci- 
siom of this case to determine the point, we 
are further of opinion that an application, 
heard and determined in the way this 


application was disposed of isin fact a suit. 
. Ca 6 A. 269; 111 A. 37; + Sar, P. C. J. 489. 

(2) 11 Ch, D. 626; 38 L. J. B. K.120; 40 LT. 825; 
27 W. R. 898, 

(3) 14 Ch. D, 265; 49 L. T. 2; 28 W. E. 70 


“Vol, XXXIIÍ] 
KURIA V. JAFRI, 


INDIAN 


Jt admittedly lacks some of the attributes 
of an ordinary suit. But. the absence of 
the ‘ordinary preliminaries required of a 
Civil Court by the provisions of the Civil 
Procedure Code is due to the special cha- 
racter of the Insolvency Tribunal in which 
` the present plaintiff elected to. litigate his 


claim, and the absence of any special rules’ - 


corresponding to those which are found in. 
the. Code. There is no definition of the 
word _ “suit ”, probably because it is not 
possible to frame one which will satisfactori- 
ly .survive every test. But on the other 
hand, it is not difficult to decide in the vast 
majority of cases whether a proceeding is 
‘in fact a suit or whether it is merely a sum- 
mary, or subsidiary application, The authori- 


ties show that judicial bodies have varied in - 


. their method of treating the question. But 
every case must turn upon its own circums, 
~ stances. In the case of Abdulla Khan v. 
Kanhaya (4), a decision 
proceeding was held to bea bar to a sub- 
sequent suit. In the ease of Venkata Chand- 
rappa v. Venkatarama Reddi (5), where the 
proceeding was held not to have been a suit 
it was said: “Suit is a very comprehensive 
term. It includes any proceeding in a Court 
of Justice by which a party pursues the 
remedy which the law gives him. Ifa right 
is litigated between parties’ in a Court of 
Justice, the proceeding by which the deci- 
sion of the Court is sought is -a suit.” 
Applying this test, with which we see no 
reason, to quarrel, to the proceeding now 
in question, we hold that it was a “suit” 
within the meaning of section 11 of the 
Civil Procedure Code and that that section 
affords an answer to the present suib. 

On these grounds: we allow the appeal and 
restoring the order of the Munsif dismiss the 
action with costs here and below, including 
costs of this appeal on the higher scale. 


Appeal allowed. 
(4). 14 Ind. Cas. 751; 92 P. W. R. 1912; 141 P. L. R. 
1912; 91 P. R. 1912. 
(5) 22 M. 266. - 


in an execution . | 
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ALLAHABAD HIGH COURT. 
Second Crvin APPEAL No. 1738 or 1914, 
March 15,1916. 
Present: —Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Tadball. 
Manan al K OURIA—-PLatntiee— 
APPELLANT 
VETSUS 
M usammat JAERI AND ANOTHER — 


Due FENDANTS—~RESPONDENTS. 
Pre-emption—- Wajib-ul-arz—Plaintif and 
-co-sharers—Widow of vendor's husbund’s 
if hissadar qaribi. 
The plaintiff, a NAAS sued for pre-emption 


vendee 
brother, 


-on the ground that she being tie vendor's husband’s 
“brother g widow Was & hissada garibi: 


Held, that the plaintiff being merely a connection 


‘by marriage was no relation of the vendor and was 


not, therefore, entitled to pre-empt. 

Second appeal from the decision of the 
District Judge of Meerut, dated the 26th 
of June 1914. 

Mr, Mohan Lal Kundal, for the Appellant. 
Mr. Shafit-uz-zaman, for the Respondents. 
JUDGMIUNT.—This appeal arises out of 
a suit -for pre-emption. The plaintiff 
pre-emptor and the vendee are both co- 
sharers and so ‘far they ‘are equal in their 
rights. The plaintiff, however, contends 
that she, as the widow of a brother of 
the husband of the vendor, has a preferential 
right. According to the extract from the 
wajib-ul-arz the first right of pre-emption 
is given to Atssadar garibt. The question 
‘is, has the plaintiff by the production of 
this extract from the wajzb-wl-arz proved à 
‘custom one of the incidences of which 
was ‘that she has a right as against 
another co-sharer? Itmay be mentioned that 
the parties are Muhammadans. She is in 


fact no relation of the vendor at all. She 
is merely a connection by marriage. In 
our opinion the Court below was quite 


justified under the circumstances in holding 
that the plaintiff had not proved the 
existence of a custom under which she 
had a right of pre-emption as against 
another co-sharer. We dismiss the appeal 
with costs. 


‘Appeal dismissed. 


oh 


~ 


~ Abhavan Singh, 27 Ind. Cas. 
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PUNJAB CHIEF COURT. 
SECOND Cmi Aepwat No 616 or 19.2. 
June 12, 1915. - 
Present: — Mr. Tanti Shah Din and 
l Mr. Justice Le Rossignol. - 
MEHR BAKHSH—Derenpant—APPeELLANt 
PETRUS 


SANJHE KHAN—Ptativripe —Responnent, 

Crvil Procedure Code (Act Y of 191°), O XXX F,r. 
14, applicability of—Mortgage~- Equity of redemption, 
_ sale of, by mortgagee for claims not connec ed with his 
” mortgage, validity of—Mortguyor, right of, to redeem 
—Transfer of Property Act .IV of 1882,, 8. 99, appli. 
-cability of, in the Punjab 

Order XXXIV, rule I4, of the Civil Procedure Code, 
1908, is restricted to claims arising only under a mort- 
gage and a mortgagee is entitled to have the equity 
of redemption of his mortgage sold in sati-faction of 
any debt whi h he might have against the mortgagor 
unconnected with the mortgage. (p. 501, col. 1.] - 

ifa mortgagee brings the mortgaged property to 
sale in contravention of the provisions of se tion 99 


‘of the Transfer of Property Act, such sale is not void 


but, merely. voidable If such a sale is confirmed, tne 
auction-purchaser, whether he be an outsider or the 
mortgagee bidding with the leave of the Court, 
obtains an indefeasible title, and the right of the 
mortgagor and those who represent him to redeem 
ig absolntely extinguished. [p. £04, col. i 

Where a mortgagor was a party to execution 
‘proceedings relating to a mroney-decree for rent 
obtained by his mortgagee sgainst him and where 
he had full knowledge of the auction-sale of his 
equity of redemption held in that proceeding and of 
its confirmation by Court: ` 

Held, that under the sale the equity of redem ptien 
passed to the mortgag e purchaser and that the 
mortgagors proprietary rignits and the right of 
‘redemption were lost. [p. x04, col 2.) 

The Courts of the Punjab, to which the Transfer 


of Property Act has never been extended,. cannot - 


recognis and act upon the technical rule embodied 
in section £9 of the Act. [p. >04, col 2.] 

Rannuvien v Muathusami Dikshadar, 29 M., 41; 
16 M. L, J. 445 Dharanikota Venkayya v. Budharazu 


Surayya Qaru, 30 M. 386217 M L. J 825; Khiarajmal 


v. Daim, 32 C 296:2 AL J 71:1 CL Lek 7 
Bom L R. L90 W. N. 20:321 A. 8: Ashutosh 
Sikdar v Behari Lal Kistaniıa, 85 O 8611210. WN 
JO 1; 6CLL J. 20 B.B. ; Lal Fahadur Singh v. 
T95: BF A. 18:14 A. 
L 1,138 iF B. ; Moti Ram v. Har Bhagwan Das, 9 
bd- Cas 849: 5P. R 1911; GP L R. 9, ; 109 
P. W.R 9'1; Mayan Pathuti v Pakuran, 


Lalv Kishum Prashud, 6 Ind Cas. 47: 14 CWN. 
679: 12 0. L. J. 547: Jagan Nath v aka zP. R. 


a 1907; 157 P. L R 190 , referred to 


Second appeal irom the decree: of the 
Divisional Judge,- Lahore, dated the 13th 
January 1912. 

Lala Tizath Ram, for the Appellant. 

Bhagat Gobind Das and Lala Parduman Das, 
for the Respondent, _ 


= 


= 


"w 
hs 
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22 M. 347; 
-9M L.J 98; Martand v Dhondo, 22 B 624; Penchum 


[1916 


~ 


JUDGMENT. . 


Suan Din, J.— The material facts of this 
case are briefly these. On the 21st of 
D-cember 1900, the plaintiff mortgaged the 
house in suit to the defendant for Rs. 700, 
and on the 7th of Fehruary 1901, a fur. 
ther charge of Rs 90 was created ou the 
house, the total amount of the encumbrance 
being thus Rs. 790. The mortgage was 
one with possession, and it was stipulated 


in the mortgave-deed that the mortgagee - 


shall not be entitled to recover the mort 


gage-money till after the expiry’ of ten l 


years from the date of the mortgage, but 
that the mortgagor was at liberty to.re- 
deem the mortgage at any time within that 
period on payment of’ the mortgage- “money. 
The mortgagor remained in pnssession of 
the house as tenant of the mortgagee on 
the strength of a deed of rent which he 
executed in favour of the latter, The mort- 
gagee sned the mor'gagor for arrears of 
rent, and on the Ith January 1404 ob- 
tained a money-decree for +s, 57.&-0 and 
costs. In execution of this decree the mort- 
gagee had the equity of redemption- of the 
house attached, and it was ultimatély pur- 
chased by the mortgagee himself, with the 
permission of the Conrt, on the 23rd Feb- 
rumy 1:06 for, Ra. 250. The anetion-sale 
was confirmed on the 30th March $06, 
Meanwhile, on the 29th March 1906 -the 


"w 


mortgagor had aprlied to the Court (as he . 


had done once before) for permission to 
alienate the house privately and to satisfy 
the decree: but this application’ was rejected 
on the 30th March 19 6, the sale being 
ect.firmed on the same date The mortgagor. 
prelerred an appeal against this order, but 
the appeal was dismissed on the 29th of 
A jetition for revisien was 
filed in this Court, but it was rejected — 
on the 7th December 1907. In the means 
time, on the 4th of June 1907 the mort- 
gagor made an application for review of the 
order confirming the sale; but this appliea- 
tion was rejected on the 20th Augnst 1907, 
An appeal against this order was dismissed 
on, the 28th of April 1:08. anda petition 
for? revision was rejected by this Court on 
the 7th of April 1909. The mortgagor also 
brought a regular snit onthe llth April 
106 to have the anction-salée set aside,- 


but the suit was dismissed on the 27th of 


” 


~ 


+C a 


~ } 
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July 1906 “on the ground that it was barred 
by section 244, Civil Procedure Code, 1882. 

On the 6th of October 1909 the suit which 
has given rise to the present appeal was 
instituted by the plaintiff-mortgagnor against 
the defendant-mortgagee for redemption of 
the house on payment of Rs. 790. The suit 
was based principally on thé grounds that 
under the terms of the mortgage-deeds dated 
the 21st December 1900 and the 7th teb- 
“ynary 1901 the plaintiff was entitled to re- 
deem the mortgage at any time on payment 
of Rs. 790, that the sale of ‘the equity of 


- redemption in favour of the defendant in. 


execution of his money-decree against the 
_ plaintiff was null and void, and that the 
plaintiff's right of redemption was unaffected 
thereby. The defendant pleaded that the 
equity of redemption having been validly 
sold to him in execution proceedings con- 
nected with his money-decree against the 
plaintiff, dated the 19th Jannary 1904, and 
the sale having been confirmed by the exes 
cuting Court and the plaintiff's objections 
thereto having been overruled, he (the de- 
fendant) had become owner of the house and 
the plaintiff's mortgage had become irre- 
deemable. Both the -Courts below have 
held that, having regard to the principle 
underlying section 99 of the Transfer of 
Property Act, 1882, which was applicable 
to this case, the “plaintiff had a subsisting 
right of redemption notwithstanding the 
auction sale of the equity. of redemption in 
favour of the defendant having been con- 
firmed on the 40th March 1906; and the 


> Courts have accordingly concurred in decree- 


- ing the plaintiff-mortgagor’s claim. - 

The defendant-mortgagee has preferred a 
second appeal to this Court; and the sole 
question which we have to decide i is, whether 
or not the auction-sale of the equity of 
redemption in favour of.thedefendant which 
“was confirmed by the executing Court on 
the 30th March 
nullity and whether the plaintiff had or had 
nota subsisting right of redemption at the 


date of suit according to the terms of the ` 


mortgage deed. For the defendant appellant 
reliance was placed on the following authori- 
‘ties: Nannuvien v. Muthusnmt Dihshadar 
(1); Dharanikota Vinkayya v. Budharazu 


? 


(1) 29 M, 421; 15 M, LJ. 445. 


‘the present, and 


190+, can be treated asa’ 
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Surayya Garu (2); Rhiarajmal v. Daim 
Ashutosh Sikdar v. Behari Lal Kistania 
Lul Bahadur Singh v. Abharan Singh 
and Mote Ram v. Har Bhagwan Das 
On the other hand, the Pleader for the 
plaintiff-respondent cited Mayan Pathuti v, 
Pakuran (7); Martand v. Dhondo (8); Paucham 
Lal v. Kishun Pershad (9); Togan Nath v. 
Budhwa (10). 

We have consulted all these aúthorities,» 
but we consider it unnecessary to discuss 
them in detail as in our opinion the Full 
Bench decisions of the Caleutta and Allah- 
abad High Courts referred to above lay down 
correctly the law applicable to a case like 
reading. those decisions 
together, our view is that the present 
plaintiff had no subsisting right of redemption 
at the date of suit, 

Section 99 of the Transfer of Property 
Act on which the plaintiff’s case rests ran 
as follows ; — 

“Where a mortgagee in execution of a 
dher for the satisfaction of any claim, 
whether arising under the mortgage or not, 
attaches the mortgaged property, he shall 
not be entitled to bring such property to 
sale otherwise than by instituting a suit 
under section 67, and he may institute such 
suit“ notwithstanding anything contained in 
the Code of Civil Procedure, section 43 ” 

The above section was repealed by Order 
XXXIV; rule 14, of ‘the Civil Procedure 
Code, 1908. Rule ltof Order XXXLV runs 
as fcllows:— 

í 

(1) Where a mortgagee has obtained a 
decree for the payment of money in satisfac- 
tion vf a claim arising under the mortgage, 
he shall not be entitled to bring the mort- 
gaged property to sale otherwise than by 
instituting a suit for sale in enforcement 
of the mortgage, and he may institute such 
sult notwithstanding anything contained In + 
Order I], rule 2.” 

(2) 39 M. 84°, 17 M. L. T. 325, 

(3) 3:6 286 (P.C 2A. L TT; 10. L. J. 584: 
7 Bom. L.R. 1:96 W WN. 291; 32 I. A. 23, 
$ w 35 C. 61 (F. B); 110. W. N. 101; 60. L. J. 
pa 
a 27 Ind. Cas. 795; 37 A. 165 (F. B.); 13 A. L. J. 

(6) 9 Ind. Cas. 549, 15 P. R. 1911; 30 P., L. R. 1911; 
109 P. W. R 1911. 

(7) v2 M R47;9 M L. 7 98. 

(hi 22 B. 624 

(9) 6 Ind. Cas 47; 14°C. W. N. 579; 12 0, L. J. 847, 

(10) 2 P. R. 1907; 157 P. L. R. 1906. ` 
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“(2) Nothing in sub-rule (1) shall apply 
toany territories to which ‘the Transfer of 
Property Act, 1882, has not been extended.” 

It will be observed that rule 14 of Order 


XXXIV just cited is narrower in its opera- . 


tion than section 99 of the Transfer of 
Property Act, which it has replaced. Under 
section 99 the mortgagee was precluded from 
selling the mortgaged property otherwise 


than. by instituting a suit under section 67. 


of the Act under any claim, although it might 
have no connection whatever with the morb- 
Rule 14 of Order XXXIV of the 
Civil Procedure Code is, however, restricted 
to ‘claims arising only under the mortgage 
and it is now competent to the mortgagee 
to have the equity of redemption sold in 
satisfaction of any debt which he might have 
against the mortgagor unconnected with the 
mortgage. The principle of law embodied 
in rule 14 aforesaid is:‘thus clearly in favour 
of a mortgagee who purchases the equity 
of redemption at a Court-sale in execution 


‘of a money-decree obtained by him against 


the mortgagor in satisfaction of a claim 
unconnected with the mortgage; and it is 
exceedingly difficult to see how, in view of 
the change of the law thus effected by the 
latest legislative enactment on the subject 
under consideration, the Courts of this Pro- 


vince, to which the Transfer of Property 


Act has never been extended, can recognize 
and act upon the technical rale embodied i in 
section 99 of the Act. 


Neither of the two rulings of this Court 
cited before ns, viz., Jagan Nath v. Budhwa 
(10) and Moti Ram v. Har Bhagwan Das (6), 
can apply to the facts of this case, though 
it must be admitted that certain observations 
in the judgment of the learned Judge in the 
earlier case are in favour of the plaintiff, while 
in the later case the late learned Chief 


` Judge (Sir Arthur Reid) employs a process 


of reasoning which is very favourable to the 
defendant. The two decisions which are 
really material to the present case are, as 


_ stated above, Ashutosh Szkdar yv. Behari Lal 


KRistania(4) and Lal Bahadur Singh v v. Abharan 
Singh (3). 


In the tirst mentioned case it was held by 


a Full Bench of the Caleutta High Court. 


that a sale held in contravention of the terms 
of section 99 of the Transfer of Property Act 
is nota nullity, but an irregular sale liable 
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to be avoided merely onproof that the terms . 
of that section have been contravened. The 
application to set aside such a sale must be 
made under section 244 of the Code of Civil 
Procedure, 1882, and-must be made before 
confirmation of the sale, unless the applicant 
proves that owing to fraud or other reasons 
he was kept in ignorance of the sale proceed. 
ings preliminary to sale. 

In the other case a Fall Bench of the 
Allahabad High Court has held ‘that if a 
mortgagee brings the mortgaged property 
to sale in contravention of the provisions 


“of section 99 of the Transfer of Property 


Act, 1882, such sale is not void, but 
merely voidable. If such a sale is sen ngan. 
the auction-purchaser, whether he be an out- 
sider or the mortgagee bidding with the leave 
of the Court, obtains an indefeasible title, 
and the right of the mortgagor and those 
who represent him to redeem is dhialeg 
extinguished, 

In the present case the sini KI 
gagor was a party to the execution proceed- 


‘ings relating to the money-decree for rent 


obtained by the defendant-mortgagee against 
him, and it is not dispnted that he had 
full knowledge of the auction-sale and 
of its confirmation by the Court. He did his 
best to get the auction-sale set aside, but 
all his efforts proved feuitless, and under 
the sale the equity‘of redemption passed to 
the mortgagee, who thus became full owner 
of the mortgaged premises. According to _ 


‘the principle embodied in rule.14 of Order 


XXXIV, Civil Procedure Code, the auction- 
sale of the equity of redemption in favour 
of the present defendant was a perfectly 
good one; and since it was duly confirmed 
by a competent Court, it had the effect - of 
extinguishing the plaintiff's -proprietary 
rights in the mortgaged house and his right 
of redemption was, therefore, lost. 

Tor the foregoing reasons, we accept thia 
appeal and setting aside the decree of the 
lower Appellate Court dismiss the POO 
suit with costs throughout. 

Appeal accepted. 


. 
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: ALLAHABAD HIGH COURT. 
First ÅPPEAL FROM Orper No. 177 or 1915. 
March 7, 1916. 

Present: —Mr. Taurine Piggott and 
Mr. Justice Walsh. 
RAMBRICHH RAM AND OTRERS— 
De&FENDANTS—APPELLANTS 

- Versus: 4 
TARAK TEWART, anor, THROUGH. 
PAHLAD TEWARI— PLAINTIF — 


j RESPONDENT. 
5 Civil Procedure Code (Act V of 1908). O. XXXII, 
vr. 3 (4)—Jornt Hindu family—Redemption against 
members of joint family — Some members miners—~Karta 


refusing to act as guardian of one minor mendber— 


Guardian ad litem of that minor member appointed 
without notice to minor or karta—Suitt hotly contested 
by karta—Redemption decreed—Decree, whether binding 
on Minor. 

In a redemption. suit against the members of’ a 
joint Hindu family, the karta of the family refusing 
to actas guardian ad litem for one of the defendants 
who wasa minor member of the family, the Court 
appointed another person guardian of that minor 
defendant without issuing any notice to the minor 
or to the karta of the family. - The guardian appoint- 
ed by the Court did not defend the suit on behalf 


we we 


of the minor, but ib was stoutly resisted by the 


kar ta who fought it up to ‘the ultimate Court of 
Appeal. The “yesult, however, was a decree for 


redemption against ‘the defendants. Upon. this the. 


aforesaid minor sued to ect aside the decrec and to 
recoyer possession of the property, which had 
been the subject-matter of the former suit. 


Heid, that the redemption docree in the former 
suit was ‘binding on the plaintiff despite the 
irregularity in appointment of his guardian ad litem, 


inasmuch as that suit was hotly contested and the . 


interests of. the minor members of the joint family, 
including the plaintiff, were effectively and properly 
represented by the karta of the family. [p. 807, col. 2.] 

Per Walsh, J.— Where there has been an irr ogularity 
in the ‘appointment of a guardian ad litem for a 
minor defendant in a suit, the moment it is shown 
that there has been no fraud and that the minor’s 
interests hav e not been prejudiced by the irregularity 
the minor's right to set aside the proceedings must bo 
~ denied, [p. 507, col. 2; p. 868, col, 1.) 


The question whether’ the appointment of a 
guardian for a minor defendant was irregular is 
distinet from the question whether, if irregular, the 
minor was prejudiced by the appoin{ment. Theoy aro 
two different’ issues and both have to be established 
by evidence. [p. £08, cols. 1 & 2.]° 


First appeal from the order of the Disgrict 
_ Judge of Ghazipur, dated the 30th of Angust 
1915.. 


FACTS. —The plaintiff brought the 
present suit on the allegation that the 
contesting defendants had obtained a decree 


for redemption by fraud, inasmuch as the. 


~ 
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plaintiff was a minor and the central nazir 
who was appointed guardian ad litem was not 
furnished with any funds to enable him to 
defend the suit; that the latter had colluded 
with the plaintiffs in that suit and that no 
notice was issued to the minor as required 
by law. The contesting defendants pleaded 
inter alia that the plaintiff could. not 
recover. possession. The Court of first 
instance dismissed the suit, holding that the 
minor was not prejudiced -as he was 
represented in the suit by his uncle Kanhai 
-who was the karta of the family. The plaintiff 
appealed to the District Judge who held 
that the decision of the -Court of first 
instance that the plaintif had not’ been 
prejudiced owas “premature” and that 
the case was covered by the authority of 
Bhaqwan Dayal v. Param Sukh Dass (1). 


The defendants appealed to the High 
Court. l 
Mr. Nihal Chand (with him Mr. Lakshmi 


Narayan), for the Appellants.—In the present 
case the Court of first instance has found 
as a fact that the plaintiff is a member of 
the joint family of which his uncle is the 
manager and this finding has been appa- 
rently confirmed by the lower Appellate 
Court. The previous suit was for redemp- 
tion and the present plaintiff cannot sue 
for possession as the mortgage has been 
redeemed. That suit was strenuously 
fought upto the High Court and every 
possible defence was put forward by the 
kurta. The minor was in no way prejudiced, 
and he cannot sue to set aside the decree 


merely because there was some irregularity 


in the matter of the appointment of the 
guardian. 

He distinguished Bhagwan Dayal v. Param 
Sukh Dass-Q1). 

Dr. Surenilranath Sen (with him Mr. 
` Benode Behari), for ‘the Respondents.—-The 


appointment of the central nazir without 
i§suing any notice to the minor or the 
karta of the family was:an irregularity 


sufficient to vibiate the whole proceedings. 
“He was not furnished with funds to enable 
him to defend the suit and as a matter of 
fact he never put in any defence. The 
minor, if he had been properly represented, 
would have been able to put forward certain 


(1) 27 Ind. Cas, 623; 13 A L. J. 179. 
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documentary and oral evidence in support 
of his defence. The result was that there 
was a miscarriage of justice so far as the 
minor is concerned. It has been held in 
a series of cases that if the minor is not 
. represented by a properly appointed guardian 
and if he gets no opportunity of defending 
the suit, the decree passed is a nullity so 
far as he is concerned. In the present 
case it has been fonnd that the minor was 
prejudiced and consequently the decree is 
liable to be set aside. 


JUDGMENT. 


Piccott, J.—This isa suit which arises 
out of a previous suit for redemption. The 
plaintiff-respondent was one of the defend 
ants in the said suit for redemption. He 
was at the time a minor, The plaintiffs 
in that suit described all the défendants 
as members of a joint undivided Hindu 
family and asked that one of them, by name 
Kanhai, might beappointed guardian ad item 
for all the minor members of the family 
impleaded as defendants. Kanhai accepted 
this position with regard to some of the 
defendants, but he refused to act as guardian 
ad litem for the present plaintiff. The 
Court thereupon appointed the central nazir 
guardian ad litem for this minor. In doing 
so if contravened the provisions of the 
law by not issuing a notice to the minor 
or to the aforesaid Kanhai, or to any other 
person of its intention to appoint the central 
nazir aS guardian, That official did not as 
a matter of fact defend the suit. It was, 
however, defended by Kanhai, who contested 
the suit throughont and only lost it on 
appeal to this Court. The result, however, 
was a decree for redemption in favour of 
the plaintiffs-mortgagors. The present suit 
bas been brought against the mortgagers, 
the successful plaintiffs.in the former suit, 
against Kanhai and other mortgagee 
defendants, who for some reason, not to 
me very apparent, are divided into two 
categories described as defendants 2nd 
party and defendants 3rd party, and finally 
against the central nazir, the former guar- 
dian ad ltem of the present plaintiff in the 
redemption suit. As ciiginally drafted 
the relief sought was a mere declaraticn, 
and one of the pleas taken in reply was 
that the plaintiff was bound to sue for 
possession. This plea so far prevailed that 
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the plaint was amended to meet the 
objection. On the plaint as amended, 


therefore, the plaintiff is seeking to recover 
mortgagee possession of the property which 
was the subject-matter of the former 
redemption suit. [am not sure that either 
of the Courts velow has fully appreciated 
on its legal aspect the nature of the defence 
set up by the mortgagora. Their essential 
defence was that the plaintiff could not 
recover mortgagee possession because the 
mortgage had been redeemed. Incidentally, 
and in further support of this essential 
plea, they also pleaded that the plaintiff in 
the present ease could not deny the fact that 
the mortgage had been redeemed, because 
redemption had been effected by means of 
a suit in which the present plaintiff was 
himself a defendant. On the pleadings as 
they stood before him the learned’ Subordi- 
nate Judge. framed five issues. He has 
decided four of them, and the one issue 
which he has left undecided is issue No. 4, 
which was framed tn the following terms: — 
“Does the former decision operate as 
ges judicata.” In the result he dismissed 
the plaintiff’s suit. He did so after deciding 
one issue of fact which in my view was of 
the greatest possible consequence. He 
found upon the evidence that the plaintiff 
and the defendants 2nd and srd party 
were in fact members of a joint undivided 
Hindu family, both at the time of the 
former suit and since, and he further 
found that Kanhai already mentioned 
was the karia or manager of this joint 


. family. If the learned Subordinate Judge 


had said that this was an issue of fact 
whicb he declined to try, because in his 
opinion it was unnecessary to look at 
anything except the result of the redemption 
suit and the fact that the plaintiff was 
formally represented therein by a guardian 
appointed by the Court, I might havefelt grave 
doubt as to the correctness of his decision. 
He was, however, fully aware of the fact that 
there had been a grave irregularity in the 
progeedings of the Court which tried the 
redemption suit. He went on to consider, 
however, whether that irregularity had in 
any way prejudiced the interest of the 
present plaintiff. In order to determine 
this question, it was undoubtedly of the 
greatest importance to try the issue as to 
the jointness or separation of the family. 
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Tf .the present plaintiff had been, as he 
alleged, living separately from the joint 
family of which Kanhai was the head, he 
mizht have had a defence to the suit not 
open to Kanhai., and there w-uld have been 
room for denbt whether the mortgage had 
been effectively redeemed by payinent made 
to Kanhat as the result of the former liti- 
gation. Having tried out this question of 
fact, and determined it against the plain- 
tiff, the learned Subordinate Judge nataoral- 
jy held that the plaintiff had been in 
no way prejudiced by the result of the 
previous litigation He advisedly left un- 
deci‘ed the 4th issue to which I have al- 
ready Ę1eferred, thereby it seems in effect 
holding tlat it was immaterial to determine 
whether the former decision could or could 
not be said to have the effect of res iudica’a 
in respect of the present litigation, because 
in any case the present suit must fail once 
the Court has found that there has been 
a redemption of the mortgage, in conse- 
quence of a litigation effectively fought 
out by the mortgagors on the one side 
and by the head ard manager of the ‘joint 
Hindu family, to which the present plaint- 
iff belongs, on the other. The suit having 
been dismissed by the first Court, the 
plaintiff went cn appeal to the Court of 
the District Judge +s to what the learned 
District Judge intended to decide I must 
confess myself a little doubtful. He says 
in one place that the first Court’s finding, 
to the effect that the present plaintiff was 
not prejudiced by the irregularity committed 
in the former snit, was “premature”, what- 
ever that may mean. In another place he says 
that the plaintiff must be deemed to have 
been prejudiced. He finiskes up, however, 
by passing what purp rts to be an order 
under the provisions of Order XLI, rule 23 
of the Code of Civil Procedure, remand- 
“ing the suit for “decision on the merits.” 
Now the first Court has not decided the 
suit on a preliminary point vor has the 
learned District vudge in clear terms, re- 
versed the decision of the first Couré on 
any point whatsoever. On this gourd 
alone, therefore, this order of remand is 
liable to be set aside. In the course of an 
able and ingenious argument addressed to 
us on behalf of the respondent it has been 
contended that the proper order for the 
learned District Judge to have passed would 
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have been an order decreeing the plaintiff's 
claim, an! that such an order should now 
be substituted by us for the order of re- 
mand. I am content to put on one side 
the question whether we could legally do 
what the respondent has asked us to do, 
In the face of the finding recorded by the 
Subordinate Judge, which has apparently 
been endorsed by the lower Appellate Court, 
as to the jointness of the plaintiff with the 
defendants 2nd and 3rd party, it is obvious 
thet the plaintiffs suit cannot be decreed. 
I think there was somewhere at the back 
of the learned Judge’s mind a feeling that 
there were’ some other questions of fact 
which he would like to see determined be- 
fore coming to a final decision on the 
suit. If the learned District Judge had 
been content to observe strictly the pro- 
visions of the law, he would have stopped 
to ask himself what questions, if any, there 
were as to which he required further find- 
ings and to put them in the form of issues. 
In the attempt to do so he would probably 
have cleared his own mind as to the rights 
and wrongs of the. case, and might have 
saved himself from arriving at an erro- 
neous conclusion. I am unable to see that 
there were any other questions of fact re- 
quiring determination, once the first Court 
arrived at the finding already referred to. 
There has been an effective redemption of 
this mortgage by means of the suit in 
which the karta of a joint Hindu tamily 
was a defendant, and which was stoutly 
resisted by the aforesaid karta and fought by 
him upto the ultimate Court of Appeal. In a 
suit of this nature, thus contested, the 
interests of the minor members of the 
joint family are effectively and properly re- 
presented by the k ria of the family, 
whatever irregularity there may have been 
in the proceedings of the Court. Moreover, 
a redemption thus effected is binding upon 
all the members of the family. I hold, 
therefore, that the learned Subordinate 
Judge was right in dismissing the plaintiff’s 
suit. This appeal must prevail, the order 
of remand passed by the learned Distmet 
Judge be set aside and the decree cf the 
first Court dismissing the plaintiff's suit 
be restored, with costs throughout, including 
in this Court fees on the higher scale, 
Watsu, J.— I entirely agree. Where there 
has been an irregularity in the appointment 
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of a guardian, the moment it is shown that 


there has been no fraud and that the minor's’ 


interests have not been prejucited by the. 
irregularity, to my mind the minor’s right 
to set ‘aside the proceedings must be denied. 
In this, ease there are two clear findings of 
fact: (1) that there was no collusion or fraud 
and (2) that the minor’s interests were not 
prejudiced, Dr. Sen was unable to show 
that these findings of fact were not founded 
upon legal evidence or not justified. In my 
opinion they are fatal to his suit and the 
suit was rightly dismissed by the first Court. 
1 should not have thought it necessary to 
add anything, had it not been for the fact 
that the learned District Judge clearly mis- 
applied—in a way whichI am afraid is too 
common—iwo decisions of this Court. In 


‘his painstaking judgment, in which he has, ` 


given in chronological order the facts as 
éstablished in the Court below, he arrived 
at a point where it was necessary to come 
to a legal dezision. He unfortunately went 
entirely .wrong. It may often be the fault 
of the Advocate, sometimes it is the fault 
-of a Judge, who quotes an extract from a 
‘ease which the Judge has no opportunity 
to examine closely. -In_ this particular 
instance the District Judge has said that 
he followed the view expressed by the 
learned Chief Justice in the case which has 
been referred to, that the plaintiff must be 
deemed to have been prejuciieed. The Chief 
Justice said nothing of the kind. The 
Privy Council has held that itis a matter 
of evidence. He has further said, quoting 
from the Chief Justice, that the appointment 
of the nazir as guardian without providing 
funds to enable him to defend the suit is 
generally a little more than a farce. He 
went on to apply that dictum omitting the 
qualifying word ‘‘generally’’ and held that it 
was invariably afaree, and therefore, invalid. 
In the second place he misapplied an autho- 
rity which was quoted to him from the report- 
ers diary in Allahabad Law Journal, Vol. 
XII, a decision by my brothers Tudball and 
Piggott. He held shat that case decided that 
if the appointment was irregular the minor 
must be deemed to have been prejudiced 
in the suit. So far from that being the 
case, the decision to which he referred held 
on the facts of the particular case the 
appointment was irregular and the minors 
ere prejudiced in their defence. To my 
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mind there are two distinct issues. Both 
have to be established by evidence. They 


are not one issue and, in treating them as. 


“one issue the District Judge, I think, was 


misled by the two cases to which he was 
referring. In this particular instance the 
plaintiff has failed to establish the second 
issue and consequently the suit fails. 

By tue Courr.—The appeal is allowed, 
the order of remand passed by the lower 
Appellate Court is set aside and the decree 
of the first Court dismissing the plaintiff's 
suit is restored with costs throughout, in- 
cluding in this Court fees on the higher 
scale. ' 


+ 


Appzal allowed. 
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PUNJAB CHIEF COURT. 
Seconp Crviz Appeat No. 836 or 1915.. 
November 24, 1915. 
Present:—Sir Donald Johnstone, Kr. 

7 Chief Judge. - 
AZAM ALI AND OTHERS— PLAINTIFES— 
APPELLANTS 
BEN SUS 


AKHTAR HUSSAIN AND OTHÉRS— 


DEFENDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), ss. 5, 14—Pleader’s 
mistake on account of change in law, whether sufficient 
cause — Discretionary powers, when to be interfered with 
—Plaint sent by, District Judge to Munsif—Munsip . 
returning plaint after hearing for want of jurisdiction 
—Procedure—Re-presentation to District Judge—Plainte. 
iff, position of. f ` 

The discretionary power given to Courts by section 
5 of the Limitation Act should be interfered with in 
exceptional cases only. [p.-809, col. 1.] ` 

Where in consequence of the change from the old 


` tothe new ‘District Judge’ the appellant, through 


the mistake of his legal adviser, failed to present his 
appeal within the 80 days prescribed by the new 
Punjab Courts Act: : 

Held, that the mistake of the said legal adviser 
was a “sufficient cause” to entitle the appellant to the 
indulgence of the Court under section 5 of the 
Limitation Act. fp. 809, col. 1.] 

A plaint ina pre-emption suit was presented in 
timg to the District Judge (old style) and was sent 
by ham toa Munsif for trial. The Munsif found that 
he could not grant a decree, as the sum of money 
to be paid for pre-emption exceeded the Mmits of 
his pecuniary jarisdiction. He, therefore, returned the 
plaint to the plaintiff with instructions to present it 
togthe District Judge. The District Judge became 
the Sub-Judge who, after computing the time to be 
alowed under section 14 of the Limitation Act, 
found that-the plaintilf was 2 days late: 


~ 
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- e Held, (1) that the suit. must be taken as instituted 
on the day of the first-presentation’ to the District 
Judge and that it remained a continuing suit and 
proceeding thereafter; 


(2) that the proper course for the Court was to. 


have itself sent the case to the Court having juris-. 
diction; ` 

(3) that the plaintif must be looked atin the 
light of an agentor officer of the Court when it 
returned the plaint to him, 


Second appeal from the decree of the 
District Judge, Ambala, dated’ the 25th 
Jannary 1915, affirming that of the Subordi- 
nate Judge; Ambala, dated the 15th August 
1914, dismissing the claim. 
`- Mr. Fazal-t- Hussain, for the Appellants. - 

Mr. B,-~Bevan Pebman, for the Respond- 
ents. 


JUDGMENT.—These two cases together 
with the cross-objections can conveniently 
be disposed of together. The frst question is 
whether the appeal to the lower Appellate 
Court was too late and should be held- barred 
by time. The date of the decision in the 
first Court was ldth August 1914 in both 
cases, and the limitation ‘for appeal was 30 
days under the new law. The appeals were 
filed on th October and were, no doubt, 
strictly speaking, late. But the law had been 
‘changed owing to the re-organization of the 
judicial arrangements by the new Punjab 
Courts Act and -the lower Appellate Court 
granted indulgence under section 5 of the 
Limitation Act, on the ground that appellant 
having consulted his legal adviser. had been 
informed that October would do.: This Court 
in second appeal should, in my opinien, inter- 
fere only in exceptional cases with “the 
discretionary powers given to the lower 
Appellate Court by section 5 aforesaid and 
in the present case, Ido.not think there is 
ground for interference. In consequence.of 
the change from the old to the new “District 
Judge” the mistake of the aforesaid legal 
adviser, thcugh not perhaps altogether credit- 
able- to him, was not wholly inexcusable. 
16 follows that I dismiss the cross-objections 
in both cases. 

The remaining question is whether the suit 
was withintime. It was presented to the 


District Judge (old style) in time and was ` 


sent by him to a Munsif for trial. It was 
tried and in the end it was found that the 

‘Munsif cculd not actually grant a dgcree 
as thestm of money to be paid for pre- 
emption excéeded the limits of the Munsif’s 
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The. plaint wasthen returned 
tothe plaintiff with instructions to present it 
to the Court of the District Judge. The 
District Judge became Subordinate Judge 
whoon 15th August 1914 after correctly 
computing the time to be allowed under 
section 14 of the Limitation Act, found that 
plaintiff by presenting his plaint in that. 
Court on 7th January 1914 was two days 
late. The lower Appellate Court agreed. 
Ithave heard elaborate arguments; but in 
my opinion that point is very simple. The 
plaintiff in presenting his plaint in the first 
instance tothe District Judge (old style) 
did exactly what the lower Appellate Court 
in November 1913 virtually said he should 
have done. It was not plaintiff’s fault 
that the District Judge sent the case toa 
Munsif. The District Judge, of course, also 
was not in error, for prima facie the case was 
one forthe Munsif to try but under the opera- 
tion of the rule laid down by the Chief 
Court it did actually appear later that the 
case should have been tried, and could only 
be tried by a District Judge (old style). 
Inthese circumstances my view is that the 
suit must be taken as instituted on the day of 


the first presentation to the District Judge and 


it remained a continuing suit and proceeding 
thereafter. I doubt very much whether the 
lower Appellate Court in November 1913 
should have returned the plaint to plaintiff. 
It should, I think, itself have sent it to the 
Court having jurisdiction. Had it done so, 
no question of limitation could have arisen, 
and plaintiff must be looked at in the light 
of anagent or officer of the Court when 
it returned the plaint to him. 

For these reasons dismissing the croys- 
objections I accept both appeals and remand 
the cases to the First Court for disposal on 
the merits. I direct that Didar Bakhsh, 
defendant, do pay plaintiffs’ costs to date in 
the Courts of the Subordinate Judge and 
District Judge and in this Court. 

Appeal ieee. 
Oross-objections dismissed, 


~ L.R 828; 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decree No, 2911 
or 1911. o> 
March 23, 1915. 

Presen':——Mr Justice Fletcher and 
ae Mr. Justice Teunon. . 
JOGENDRA CHANDRA BANERJEE—. 

Derenpant No. 3—-APPELLANT 
VETSUS 
PHANI BHUSHAN MOOKERJEE anp 

OTHERS PLAINTIFFs—- RESPONDENTS. 
Hindu. Law—Inheritance—Stridhan inherited “by 
- femule heirs,  hether becomes their stridhan 

Stridhan inherited by female heirs does not 
become the latter's stridhan. The female heirs 
take only a Hindu woman’s estate in the property. 

Sheo Shankar Lal v. Debi Sahai, 25 A 468: 6 Bom 
3M.L. J.°80:7C W.N RRI; 207. A. 

202 (P. C); Prankissen Lahav Sreemnity Noyanmoney 
Dassee. 5 C. 222, and Huri Doyal Singh armana v, 
Grish Chunder Mukerjee, 7 ©. 91', fo L wed. 

Appeal against the decree of the Subordi- 
‘nate Judge, Burdwan, dated July 27th, 
1911, modifying that of the Munsif of 

Katwa, dated March 22nd. 1910. 

Babu Rusheendra Nath Sarkar (with him 
Babu Batkunths Nath Mitra for Dr. 
ka Nath Mitra), for the Appellant. . 
= Babu Hi mendra Nath Sen, for the Respond- 

‘ents. : 


JUDGMENT. 


Fiercarr, J. Thisis an appeal by the 


defendant No. 3 against the judgment of the 
learned Subordinate Judge of Burdwan madi- 
‘fying-the decision of the Munsif. The 
suit was brought by the original plaintiff, 
Khantamoni Debi,.for declaration of title to 
the property in suit. 
The defendant No. 
the original plaintiff. The defendant No. 1 
was a mortgagee under him and the defend- 
ant No. 3 was the purchaser in execution of 
the property under a decree founded on the 
mortgage in favour of the defendant No. 1. 
The allegations in the plaint alleged that 
the property formed the stridhan of Manik- 
mani and passed on her death to her two 
daughters, the 2nd daughter’s sharereverting 
on her death tothe original plaintiff, ber 
sister. This is the titleset up in the plaint 


and on which the present suit must stand or ` 


fall. No case was set up in the plaint nor 

was any issueframed as to whether. or not 
` the original plaintiff had obtained a title to 
‘the property by adverse possession.’ The 
original plaintiff, some time before her death, 
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I war- 


2 was the son of. 


[1916 
MASITI V. HAIDAR HUSAIN. 


executed a deel of gift in favour of her . 
grandsons, the -presant pluintiff:; the sou 
and nephews of the defendint No. 2 The 
only’ question, therefore, that arises on the 
pleadings and issuesis, assuming as the lower 
Appellate Court has found that the property 
was the sfridhan of Manikmani, .whether 
the plaintiffs are entitled to succeed in the 
present suit. The law is not open to dcubt 
that stridhan inherited by female heirs does 
not become the latter’s stridhan. The . 
female heirs take only a Hindu woman’s 
estate- in the property. This was~- decided 
finally in the case of Sheo Shankar Lal v. Debt 
Sahur (1). The same view had heen expres- 
sed in this Court -in the cases of Prankrisson 
Laha v. Sreemutty Noyanmoney Nasser (2) 
and Huri D yal singh Sarmana v. Q ish Ohun- 
der Mikerjee (3), In the present case, the 
present plaintiffs: can only sueceel if the 
original plaintiff took an absolute interest in 
the property. This the original plaintiff had 
not and the substituted plaintiffscannot main- 
tain this suit. In my opinion the judgment 
appealed ‘against ought to be reversed and 
the plaintiffs’ suit dismissed. The plaintiffs- 
respondents must pay to the appellant his 
costs in this Court and.in the Courts below. 
Teonon J.—I agree. l 


- 


Appeal allowed. 


(1) 25 A. 489; 5 Bom. L. R. 828; 13 M. L. J. 330; 7 
C. W. N. 831; 30 I. A. 202 \P.C.), ; 

(2) 50. 222, 

(3) 170. 911. 


ALLAPABAD HIGH COURT. 
SECOND Civit APPRAL No. 1877 or 1914, 
December 4, 1915. 
Present:—Mr Justice Rafique. 
MASI] TI—PrLaintirg—A PPELLANT 

" “versus l 


HAIDAR HUSAIN— DEFENDANT— 


RESPONDENT. : 

Fartitjon Act (IV of 1893), s 2-—Suit for partition 
of houwse— Partition inconvenient— Ap; lication. for 
purchase of shares- Order for sale, whether can be 
passed by Appellate Court, j 

A suit for partition should not be dismissed 
because of the inconvenience of partitioning the 
propefty among the sharers. The matter may be 
dealt with under the provisions of section 2 of the 
Partition Act. [p, 811, col. 1.) 6 ; 


$ 
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4. An application for valuation and sale of shares 
under section 2 of the Partition Act may be made 
even after decree and also in the Appellate Court 
which is competent to order the sale, provided that 
objection was taken to the commissioners mode 
of partitioning in the Trial Court and the mode 
suggested by ths party was disallo ved. {p. 812, col, 1.] 

Hiramo»i Dassi v, Radha Churn Kar, 50. W. N. 128; 
Kadır Bacha Saheb v Abdu! Rahiman Saheb, 24 M. 
. 689 and Bai Hirnkore v. Trikamdas, 32 B. 103; 
10 Bom. L. R. 23; 3 M. L.T 141, referred to. ji 

Second appeal from a decree of the District 
Judge of Saharanpur. 

Mr. Nihal Chand, for the Appellant. 

The Hon’ble Mr. Abdul Raocf, for the Re- 
spondent. 


JUDGMENT.—The parties to this appeal 
are brother and sister and the dispute 
between them relates to their ancestral 
house. It appears that their father Raza 
Husain, who was the proprietor of the house, 
died long ago leaving him surviving two 
sons, a daughter and a widow. One of 
the sons, namely, Ahmad Hasan executed a 
deed of sale in favour of his sister Musammat 
Masiti, the plaintiff-appellant in the present 
case, in respect of his share in the ancestral 
house. Musammat Majidan, the mother of 
the parties, died some time ago, and 
Musammat Masiti inherited one stham out 
of the five s*hams from her mother. Ahmad 
Hasan who had inherited two sthams from his 
mother died after her and rd siham went to 
the plaintiff-appellant. Inthis way the latter 
obtained 225 sihams out of 40 sthams in 
the honse. She instituted the suit out of 
which this appeal has arisen in the Court 
of the Munsif of Saharanpur on the 16th 
of December 1911, fora declaration that 
she was entitled to 224 sthams out of 40 
sthams in the house in suit and for posses- 
sion of her share of 22% sihams by parti- 
tion of the house. ‘The claim was brought 
against her brother Saiyed Haidar Husain, 
the only other surviving heir of Raza Husain. 
Syed Haidar Husain resisted the suit on 
various grounds. He challenged the genuine- 
ness of the sale-deed from Ahmad Hasan 
to the plaintiff-appellant and pleaded limita- 
tion as to her claim based on inheritance to 
her father. The learned Munsif, however, 
passed a decree on the 25th of April 1912 
in favour of the plaintiff-appellant decreeing 
her 423 sthams in the house in suit. On the 
date on which the decree was passed in 
favour of tke plaintiff-appellant an order 
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was made by the learned Munsif appointing 
a commissioner and directing him to parti- 
tion the house according to the shares deter- 
mined in the decree. The commissioner 
reported that the house was so small that 
the division of it was highly inconvenient 
but that in obedience to the order of the 
Court he had, as far as practicable, partitioned 
the house. On the 13th of May 1912 
Haider Husain, the defendant, filed objections 
to the parti.ion of the house on the basis 
of the report of the commissioner as to the 
inconvenience which would result from the 
partition. The plaintiff Musammat Masiti 
also filed an application by which she ob- 
jected to the mode of partition adopted by 
the amin and put forward another mode 
of division. She further said that she was 
willing to buy the share of the defendant 
at the price estimated by the amin and 
Rs. 10 more. In order to understand the 
mode of division suggested by the plaintiff 
it 1s necessary to describe the house. The 
house consists of a room, a verandah, a 
court-yard, a dahliz, the kitchen and the 
latrine. The room and the verandah are on 
one side of the court-yard while the dahliz, 
the kitchen and the latrine are on the other 
side of it. The plaintiff suggested that the 
room, the verandah, and the vcourt-yard 
should be divided, while the dahliz, the 
kitchen and the latrine should remain un- 
divided. The learned Munsif accepted the 


‘mode suggested by the plaintiff with a little 


variation. He - decreed partition of the 
room and the verandah and ordered that 
the other parts of the house should remain 
in joint possession. The final decree em- 
bodying the mode of partition was passed 
by the learned Munsif on the 31st of May 
1912. The defendant appealed to the 
District Judge challenging the decree on 
the ground that the house in suit was such as 
could not be conveniently partitioned. The 
plaintiff filed cross-objections to the decree 
contending that the court-yard should also 
have been partitioned. The learned Judge 
agreed with the defendant that the house 
in suit could not conveniently be partitioned 
and accepted the appeal. He dismissed the 
claim of the plaintiff. The latter has come 
up in second appeal to this Court. 

It is contended on her behalf that the mode 
of partition suggested by her should have been 
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adopted, or in any case the decree of the 
Munsif should not have been disturbed. It 
is further said that in case this Court be 
of the same opinion as the lower Appellate 
Court the plaintiff-appellant would ask under 
section 2 of the Partition Act that the house 
in suit be sold. 1 think that for the reasons 
given by both the lower Courts itis quite clear 
that the partition of the house in suit is not 
practicable. Indeed it is not seriously pressed 
on behalf of the plaintiff-appellant that the 
house, in suit is capable of partition. The 
learned Counsel for the defendant-respondent 
objects to the request of the plaintiff- 
appellant with regard to the sale of the 
house on the ground that such a request 
should have been made in the first Court 
prior to the passing of the decree for 
partition. I do not think that the re- 
spondent’s objection is well founded. ‘The 
plaintiff-appellant having contended all along 
that the house is capable of partition in 
the way she suggests, now at the last stage 
of the case when she finds herself defeated 
on that point she prays that the provisions 
of section 2 of the Partition Act may be 
applied. IT do not think that there is any- 
thing in the law to prevent her from making 
such a request now. In support ofthis view 
I would refer to the following cases :~— 
Hiramont Dassi v, Radha Churn Kar (1), 
Kadir Bacha Saheb v. Abdul Rahiman Saheb 
(2) and Bat Hirakore v. Trikamdas (3), 
I, therefore, allow the request of the plaintiff- 
appellant for the sale of the house in suit. 
The decree of the lower Appellate Court and 
that of the first Court dated 3lst May 1912 are 
set aside and the case is remanded to the 
first Court through the lower Appellate Court 
for disposal according: to law in view of the 
remarks made above. Costa are allowed to 
the appellant. 
Appeal decreed; 
Jause remanded, 
(1) 5 C. W. N. 128, 


(2) 24 M. 639. 
(3) 32 B. 103; 10 Bom. L, R. 23; 3 M. L, T. 141. 
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CALCUTTA HIGH COURT. . 
Orvit Rura No. 676 or 1915.. 
November 25, 1915. 
Present:—Mr. Justice Holmwood 
and Mr. Jastice Mullick. 
ATUL CHANDRA SEN AND OTHERS— 
PETITIONERS 
VETFSUS 
Raja PEARY MOHAN MOOKERJEE 


AND OTHERS—Opposite PARTY, 

Civil Procedure Code (Act FV of 1908), O. XXXII, 
rr. 15, 5, 7~—Application to sue in forma pauperis— 
Refusal under r, 5, whether includes rejections under 
both rr. 5 and 7—~Ordinary suit, institution of —Review. 

There is no distinction between an order of 
rejection under rule 5 and an order of refusal under 
rule 7 of Order X XXIII, Civil Procedure Code. Both 
orders alike bar the institution of fresh proceedings 
in forma pauperis under rulo 15. The proper 
remedy for the unsuccessful petitioner is ta 
institute a suit in the ordinary way. ip. 818, col. 1] 

A Judge refusing an application to sue in forma 
pauperis is competent to entertain a petition of review 
of his own order. [p. 818, col. 1.) 

In the matter of the petition of Rant 
Debi, 5B. L. R. App. 28, referred to. 


Rule against an order of the Subordinate 
Judge, Hooghly, dated the 10th April 1915, 


Babu for the Peti- 
tioners. 


Babus Mohendra Nath Roy, Kumar Sankar 
Royand Haradhan Chatterjee, for the Opposite 
Party. 


JUDGMENT.—The question which is 
raised by this Rule is really one as to what 
constitutes the refusal to entertain an applica- 
tion to sue in forma pauperis under rule 


15, Order XX XIII, Civil Procedure Code. 


It appears that the applicant applied 
once before the same learned Judge and 
evidence was taken on both sides. It was 
found that the applicant had made false 
statements, that his own purohit contra- 
dicted him and he was owner of a house. The 
Judge, therefore, rejected his application bas- 
ing his decision formally upon rule 2, name- 
ly, that he had not furnished the particulars 
required with regard to the plaint. 

It was sought to beargued at first that rule 
15, Order XXXIII, applies to refusals under 
rule 7 and does notapply at all to refusals 
under rule 5. That contention cannot for 
one moment be entertained, for there ig 
not he slightest doubt that all the ground, 
in rule 5 except the.ground (a)-are grounds 


Umasundart 


Santimay Majumdar, 
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‘going to the merits and only to be determin- 
ed by evidence. The question, therefore, 
narrows itself to this, namely, whether the 
rejection under rule 5 (a) inall cases is free 
from the bar laid down in rule 15. We do 
not think that it is, and no authority has been 
shown to us to enable us to find that it is. It 
has been held in numerous cases that on the 
rejection of an application for leaye to sue 
as pauper the only course open to the appli- 
cant is to institute a sùit in the ordinary 
way. There is no distinction between rejec- 
tion under rule-5 and an order of refusal 
under rule 7.- The only exceptions which 
are to be found in the decided cases in the 
Courts are such cases as these, where the 
Court has not passed the order of refusal 
or rejection but merely returned the 
application to baye. the question of pauperism 
tried by a Court of concurrent jurisdiction, 


‘or. where it has struck off temporarily 
the application for default by non- 
appearance. But there is, no authority for 


holding that where the application. has been 
` deliberately framed in fraud of the conscience 
of the Court and false suppréssion of property 


has been found, the rejection on that ground 


does not constitute a bar. A case reported 
in 1870 is-cited before us, In the matter of 
the pelition of Rani Umasundart Debi (1), but 
it is clear that this has nothing to do with 
the present question. 
it was laid down by this -Court that the 
Judge refusing an application to ste in forma 


pauperis is competent to entertain a petition ° 


of review of his own order. That nobody 
doubts. Butif this be taken asan appli- 
‘cation for review before the same Judge 


Babu Upendra Chandra Mukherjee, all we g 


can say is that he has again given good 
reasons for rejecting it. Therefore, it would 
be an order refusing. to review with which 
-we cannot interfere. : 

The result is that the Rule is discharged 
with costs, one gold mohur, 
- ; Rule discharged. 
(1) 5B. L, R. App. 29. 
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PUNJAB CHIEF COURT. 
First Civic Appeat No. 1771 or 1912. 
May 29, 1915. 
Present:—Mr. Justice Chevis and 
Mr. Justice Shadi Lal. 
WISANDA MAIL AND otaers—Puatntippg— 
APPELLANTS 
versus 
GANESHA MAL AND OTHERS—DEFENDANTS 


RESPONDENTS. 

“Court Fees Act (VIX of 1870), Sch. I, Art. 1—Appeal 
in pre-emption suit—Punjab Pre-emption Act (IT. f 
1905), s. 20—Court, duty of, to investigate issues 
suo moin—Appellate Court, power of, fo admit evidence 


omitted by mistake, 


Appeals in pre-emption suits are governed by 
Article 1, Schedule J, of the Court Fees Act. The Court- 
fee payable in such appeals should be ad valorem 
on the amount by which the appellant asks the Court 
of Appeal to reduce the market value determined 
by the Court of first instance, [p. 814, col. 2.] 


It is the duty of the Conrt trying a suit for 
pre-emption in respect of sale of agricultural land 
to investigate and decide suo motu issues mentioned 
in section 20 of the Punjab Pre-emption Act of 
1905 irrespectively of the admissions of the parties 
and their omission- to adduce the necessary evidence 
does not relieve it from the obligation created by 
the law. [p. 814, col. 2,] 


Where the omission to adduce evidence at the 
proper time has been due to some inadvertence or 
mistake, an Appellate Court has ample power to 
allow additional evidence to be taken, especially 
when if consists of documents the genuineness of 
which cannot be impeached. [p. 815, col. 1,] 


First appeal from the decree of the 
District Judge, Multan, dated the Eth July 
1912, dismissing the claim. 


Mr. Badr-ud-Din Kureshi and Mehta 
Bahadur Chand, for the Appellant. 


Mr. Broadway, for Pre-emptor, and Mr. 
Nand Lal; for Vendees-Respondents. 


- ORDER.—By a registered sale-deed dated 
the 18th January 1911 the defendant 
Ganesha Mal sold the land in dispute to 
the defendants Sohaura Mal and Tillu Mal 
for Rs. 17,000. Wisanda Mal and others, 
who are descendants of ‘the vendor’s 
brother, instituted a pre-emption suit 
(No. 104 of 1911) on the 9th June 1911 
on the ground of their being collaterals 
of the vendor, co-sharers in the property 
sold and landowners inthe estate. They 
further alleged that they were recorded as 
owners in the estate and had _ been | so 
recorded. for 20 years prior to the date 
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of the sale and consequently complied 
with the requirements of the proviso to 
section 11 of the Panjab Pre-emption Act, II 
of 1995. Both the vendors and the vendees 
admitted the plaintiffs’ right of pre-emption 
and the only dispute between the parties 
was as to the price at which the plaintiffs 
should exercise their right of pre-emption. 
The parties adduced their evidence in 
regard to the point in controversy bet- 
ween them and the case was ripe for 
judgment on the 9th January 1912. On 
that day, another pre-emptor Taj 
Mahmud filed his suit for pre-emption 
(No. 10 of 1912). The Court thereupon 
impleaded each rival pre-emptor as defend- 
ant in the suit of the other in order to 
adjudicate upon the contending claims and 


framed an additional issue as to their 
comparative rights of pre-emption. It 
appears that Taj Mahmud in his pleas 


to the claim of the rival pre emptors ad- 
mitted the latter’s relationship to the vendor 
but expressed his ignorance as to their 
having been recorded as owners for 20 
years. 


The two cases were thereafter heard 
together and all further proceedings were 
by tbe consent of the parties recorded in 
suit No, 10 of 1912. It seems that the 
attention of the Court and the parties was 
` wholly directed to the question as to the 
market value and the issues framed under 
section 20 were not enquired into. This 
mistake: was, it appears, subsequently dis- 
covered by the Pleader of tbe plaintiffs in 
snit No. 104 of 1931 and he on 2nd Jnly 
1912 tendered in evidence copies of certain 
entries in the revenue records in support 
of the assertion that his clients had heen 
recorded as owners for 20 years, but the 
District Judge refused to receive the docu- 
ments on the ground that they ought to 
have been produced at an earlier stage. 
He then heard arguments advanced by the 
Pleaders of the partiesand by his judg- 
ment dated the Sth July 1912 dismissed 
the suit No. 104 of 1911, and passed a 
decree for pre-emption in suit No. 10 of 
1912 on payment of the market value of 
the land. ` 


Against this decision Wisanda Mal and 
others bave -preferred appeal No. 
1912 and Taj Mahmud, appeal No, 685 of 
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1914 and the vendees have filed eroas- 
objections attacking the finding in regard. 
to the price and the market value. The 
question of Court-fee in the latter appeal 
has been raised by the vendees and Mr. 
Broadway for the appellant admits that 
in accordance with the rule enunciated in 
Waryam Singh v. Mahtab Singh (1) the 
Court-fee should be ad valorem on the amount 
by which the appellant asks this Court to 
reduce the market value determined by the 
District Judge. We, therefore, direct the 
appellant to fix this amount and make 
good the deficiency in the Court-fee within 
a period of ten days from this date. 

Upon the merits of the appeal we observe 
that the learned District Judge has not 
enquired into and determined the three 


issues which are specitied by section 20 
of the Pre-emption Act. The aforesaid 
section provides that the Court shall of 


its “own motion enquire into and decide 
the following issues whether the facts 
involved therein be admitted or not.” The 
language of the Statute is explicit enough 
and there is no douht that the Legislature 
has imposed upon the Court the duty of 
investigating and deciding those issues 
The Court has to perform this duty suo 
motu and cannot in the discharge of its 
functions be guided by the admissions of 
the parties, and it is clear tnat tbeir 
omission to adduce evidence necessary for 
the decision of the issues does not relieve 
it from the obligation created by the 
law. It has, no doubt, power to direct the 
parties to preduce such oral and docn- 
mentary evidence as it thinks fit, but if the 
material is insufficient for the proper deci- 
sion of the issues, it must of itself take 
steps to place upon the record all the oral 
and documentary evidence essential to their 
right decision and then pronounce its find- 
ings thereon. 

The learned District Judge has, in these 
suits, omitted to make such enquiry as is 
obligatory upon the Court, and his judg- 
ment does not contain any finding on the 
aforesgid issues. To remedy this defect 
we aree constrained to order a remand 
and we, therefore, consider it unnecessary 
to determine the question whether the 


(t4e19 Tnd. Cas. 981; 76 P. R. 1913 (F. B.); 240 P, 
L. R. 1913; 141 P, W, R. 1913. 
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are entitled to produce the documentary 
‘evidence which was rejected by the Court 
of first instance. As observed already, the 
omission to adduce this evidence at the 
proper time was probably due to some 
inadvertence or mistake, and the Appellate 
“Court has, in a case of that kind, ample 
power to allow additional evidence to be 
“taken, more especially when it consists 
of documents, the genuineness of which 
` cannot be impeached.. It 
to deal at length with the matter because 
the remand we are going to make will 
afford every reasonable opportunity for pro- 
ducing further evidence. 

We remand under Order XLI, rule 25, 
beth the appeals to the 
Senior Subordinate Judge, Multan, and direct 
him to enquire into and decide the three 
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issues enumerated in section 20 of the 
Pre-emption Act. He should allow the 
parties to produce such oral and docu- 


mentary evidence as is essential to the 
right decision thereof and make such 
further enquiry as he thinks fit. He must 
submit the evidence to this Court on or 
before the Ist Octeber 1915 together with 
its findings thereon and the reasc ns therefor. 
Either party may file objections to the 
return within ter days after the receipt 
thereof by this Court. 
Case remanded, 


PUNJAB CHIEF COURT. 
SECOND Civin APPsaL No. €90 or 1912. 
March 3, 1916. 
Present: —Mr. Jnstice Shadi Lal and 
' Mr, Justice Leslie Jones. 
KISHAN CHAND— DEFENDANT—- s 
. APPFLLANT 
j VETSUS 
RAMSUKH DAS—Ptawtirr, BH AWANI 


DAN — DEFENDANT — RESPONDENTS 
Mon tgnge— Marshalling of securities Right, when 
available “Suit by prior mortgagee— Subsequent mort- 
` gagee,a vecessary partu Prior mortgages, right of, to 
c: force his securitie<—Puisne mortgagee, when, can 
redeem prior mortgage. ° 


is unnecessary . 


Couri of the’ 
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Tho doctrine of marshalling which finds expres- 
gion in section Slof the Transfer of Property Act 
cannot be availed of by a subsequent mortgagec 
who has notico of tho prior mortgage, [p. 816, 
col. 1 

A subsequent mortgagee is interested in the 
equity of redemption and isa necessary party to a 
suit brought by the prior mortgagee on the footing 
of his mortgage. [p. 816, col. 1.] 

Where, therefore, a decree is ” passed behind his 
back, he is entitled to treat ib asa nullity and his 
rights remain unaffected by the decree and by pro- 
ceedings in exocntiou thereof. [p 816, col. 1.) 

There is no provision of law preventing a prior 
mortgagee from bringing a suit with the object of 
getting the full benefit of the security which -he 
holds. [p. 816, col. 1.] 

Baldeo Sinah v. Jaggu Ram, 23 A. 1; 
(1900) 178, followed. 

A puisne mortgagee who has not been joined as a 
party to the snit of the prior mortgagee is entitled 
to redeem the prior mortgage with a view to 
enforcing hisown mortgage upon payment of such 
sum as may be found due. [p 816. col. |.) 

Goverdhana Doss v, Veerasamt Chetti, 26 M 537; 
Harsanbhai v, Umaji, 28 B. i168; 5° Bom. L. R. 892, 
followed. : 

Second appeal from the decree of the 
Additional Divisional Judge, Lahore, dated 
the 16th of March 1912, affirming that of 
the Subordinate Judge, Ist class, Lahore, 
dated the 3rd of August 1910, decreeing the 
claim. 

“Lala Rama Nand, for the Appellant. 

Mr. Gokal Chand Narang, for Rai Bahadur 
Pandit Sheo Narain, and Lala Tirath Ram, 
for the Hae pondents: 

ORDER.—The relevant facts of this case 
are simple and may be stated ina few 
words. Bhawani Das. and hbis brother 
Bishan Das were co-owners of five houses, 
each having one-half share therein. On the 
26th July 1915 the former mortgaged to 
the plaintiff, Ramaukb Das, his half share 
in all the five houses, and also another 
house of which he was the sole owner. In 
consequence of a partition effected between 


A.W. N. 


‘ the brothers on 26th August 1906, four out 


of the five honses fell to Bhawani Das’ 
share, and it has been found by the Courts 
below, and-the finding has not been con- 
tested before us, that the-liability for the 
payment of the mortgage-money was trans- 
ferred tothe property which came to the 
share of the mortgagor on partition. 

On the 5th January 1907, Bhawani Das 
mortgaged two of the four houses to Kishan 
Chand, deféndant-appellant, stating in the 
dead that they were free of incumbranse. 


“Ramsukh Das, the prior mortgagee, then 
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instituted a suit for the’ recovery of his 
debt without impleading Kishan Chand as 
a party defendant, and onthe 7th October 
1907 he obtained a decree, in execution of 
which he attached the two houses, Kishan 
Chand successfully objected to the attach- 
ment with the result that Ramsnkh Das 
filed the present suit, which has been decreed 
by the.Courts below. Kishan Chand has 
preferred a second appeal to this Court, 
which has been argued at great length by 
the learned Pleaders on both sides. 


The learned Divisional Judge has found 
that Kishan Chand had notice of the prior 
mortgage, and upon this finding it is mani- 


fest that the doctrine of marshalling, which 


finds expression in section 81 of the Transfer 
of Property Act, cannot be availed of by the 
subsequent mortgagee. Itis beyond dispute 
that Kishan Chand was interested in the 
equity of redemption, and there is abund- 
ant authority for the proposition that he 
was a necessary party to the suit brought 
by Ramsukh Das on the footing of his 
mortgage and should have been impleaded 
as a defendant. He is, accordingly, entitled 
to treat the decree passed behind his back, 
so faras he is concérned, a nullity, and his 
rights remain unaffected by the decree and 
proceedings In execution thereof, We are, 
however, unable to accept the’ contention 
that thé prior mortgagee is deprived of all 
remedy against the property mortgaged tó 
Kishan Chand. Neither Order II, rule 2, 
Civil Procedure Code, nor -any other 
. principle of law stands in the way of the 
plaintiff bringing a snit with the object of 
getting the full benefit of the security which 
he holds, vide Baldeo Singh v. Jaggu Ram (1) 
and the cases cited at page 3 of the report. 
‘The common-sense view, which is amply 
supported by the authorities, is that the 
rights of both the parties should be viewed 
in the same way, as if the prior suit had 
never, been instituted. The right of a 
puisne mortgagee, who was not joined as a 
party to the suit of the prior mortgagee, 
is what he could have claimed if he had 
been a party to the suit, namely, the right 
to redeem the prior horton ge with a view 
to enforcing his own mortgage, vide, inter 


o (1) 23 A, 1; A. W. N. (1900) 178. ‘ 


[1916 


alia, Goverdhana Doss v. Veerasami Chetti (2) 
and Hassanbhat v. Umaji (3). The law 
requires that the rights of the two mort- 
gagees inter se should be determined, and 
that the puisne mortgagee should be given - 
an opportunity of redeeming the first mort- 
gage. We do not see why this should not 
be done in the present oase, which though 
nominally one for a declaration to contest 
the validity of the order passed in’ execu- 
tion is, in its essence, a suit for the purpose 
of establishing the priority of the first 
mortgage as against the second mort- 


BABE. 


The defendant-appellant has undoubtedly 
got the right of contesting the execution of. 
the mortgage-deed in favour of the plaintiff, 
and also the passing of consideration there- 
under. He is entitled to redeem the mort- 
gage upon payment of such sum as may be 
found due.” We find that the lower Courts 
have omitted to frame an issue on the 
question and we must, therefore, remand 
under Order XLI, rule 25, the following isstie 
to the Court of the Subordinate Judge for 
trial — 

Was the mortgage-deed, date 26th July 
1915, validly executed by Bhawani Das, and 
what was the consideration received by 
him ? 

The Subordinate Judge is directed to 
take additional evidence and certify if to 
this Court together with his finding thereon 
and reason therefor. He shoulda also 
determine the amount, if any, due to the 
plaintiff on the footing of the mortgage 
at the date of the institution of me present 
suit. 


Surt anane. 
(2P 26 M. 537. Ai 
(3) 28 B. 153; 5 Bom. L. R. 892. 
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UPPER BURMA JUDICIAL COMMIS. 
= SIONER’S COURT. ` 
Criminal Revision Petition No. 786 or 1915. 

‘ November 30, 1915. 
Present:—Mr, Saunders, A. J. O. 
JAGGU—AppeLIcANT 

VETSUS 

PALA —RESPONDENT. 
Criminal- Procedure Code (Act V of 1898), s. 195— 
~- Complaint to Police—Charge found false—Repetition 
of complaint to Magistrate—Subsequent initiation of 
proceedings against complainant under s, 211, Penal 
Code, ow basis of Police report — Sanction of Magistrate, 
af necessary—Penal Code (Act XLV of 1860), ss. 182, 

211, different trials under, validity of. 

The applicant made a. complaint to the Police 
charging the respondent. with theft. The Police 
Investigated the charge and found itto be false. 
Thereafter the applicant repeated the charge to 
the Magistrate by a complaint. The Magistrate held 
an enquiry ‘and dismissed the complaint. The 
accused’applied for prosecution of the complainant 
on the basis of the Police report under section 211, 

_ Indian Penal Code, without obtaining sanction as 
required under section 195, Criminal Procedure Code, 
from the Magistrate: . . 

Held, that the proceedings before thè Magistrate 
could not be ignored and that sanction was necessary 
for the institution of the complaint under- section 
211, Indian Penal Code. [p. 818, col. 2.] ; 

t Po Hlaing v. Ba E, 15 Ind. Cas. 981; 18 Cr. L. J. 
565; 5.Bur. L. T. 111; 6 L. B. R. 50, followed. 
Khoda Bux v. Bahal Singh, Criminal Revision No. 
- 578 of 1914, disapproved. ; 
Mr Ngwe v. Mi Ohit, 15 Ind Cas. 992; 18 Cr, L. J. 
576; U. B. R. (1912), I, 134, referred to. 


A person cannot be tried separately under section 
182‘and under section 211, Indian Penal Code, when 
the charge under either section is in respect of the 
“same offence, namely, giving false information to or 

Bi a false complaint with the Police. [p. 818, 
col. 2, 


Mr, R. G. Aiyangar, for the Applicant. - 
Mr. L. K. Mitter, for the Respondent. 


JUDGMENT.—On the 27th of March 
last applicant, Jaggu, made a formal com- 
plaint ,at the Police Station charging the 
respondent, Pala, and another with theft.. 
The Police came to the conelusion after 
investigation -that the charge was false. 
On the 7th of. April ‘the complainant 
applied to the Senior Magistrate stating 
the facts and asking that the Police shoud 
be directed to send the case for trial. Tihis 
application was transferred to the Eastern 
Sub-Divisioual Magistrate for disposal, 
and in.that Magistrate’s Regular Case 
No. 127 of 1915, the Magistrate, after examin-° 
ing the applicant, sent for the Police papers 
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and on the 19th of April recorded an 
order dismissing the complaint on the 
ground that the Police papers showed that 
it was false. On the 26th April Jaggu 
again filed another application before the 
Senior Magistrate stating the facts at length 
and repeating the charge. This was again sent 
to the Eastern Sub-Divisional Magistrate, 
who again sent for the Police papers and 
on the 3rd of May recorded thé following 
order: “I have read through the Police 
papers. It is a false case and no further 
action is necessary. Inform petitioner.” On 
the 16th of April Pala, the present respond- 
ent and one of the two persons charged 
with theft, filed a complaint before the 
Senior Magistrate charging the applicant, 
Jaggu, with having committed an offence 
under section 211, Indian Penal Code, in 
respect of his complaint to the Police which 
complaint was found by the Police to be false. 
This was transferred also to the Hastern 
for disposal, 
and on the 29th April in his Regular Case 
No. 141 of 1915 the Magistrate examined 
Pala who filed. a copy of the first infor- 
mation to the Police, and directed a warrant 
to issue for the arrest of Jaggu. Jaggu 
surrendered in Court and was released on 
bail. He applied that the proceedings might 
be stayed to enable him to apply to the 
Sessions Judge for an order directing the 
Magistrate to enquire into his charge of 
theft. This was done. By order of. the 
Sessions Judge the complaint of Jaggu was 
enquired into by the Headquarters Magis- 
trate in his Regular Case No. 127 of 1915, 
Chetu and Pala were charged and on the 
26th of August were acquitted. On the 
27th August the Eastern Sub-Divisional 
Magistrate then took up the respondent 
Pala’s charge under section 211, Indian 
Penal Code. For Jaggn if was argued that 
the Magistrate had no jurisdiction to entertain 
the complaint for want of sanction under 
section 195, Code of Criminal Procedure. 
The Magistrate, on the authority of Mi 
Ngwe v. Mi Chit (1), held that no sanction 
was necessary and against this view of the 
matter Jaggu comes to this Court in 
revision. 

I may add here that on the 14th of 
May the Police brought a charge under 

(1) 15 Ind. Cas, 992; 13 Cr. L. J. 576; U. B, R, 
(1912), 1, 184. 
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section 1€2, Indian Penal Code, against the 
applicant, Jaggu, in respect of the same 
information. Summons was issued to the 
accused but proceedings have been stayed, 
first to await tbe result of the trial of the 
charge of theft, and now to await the orders 
of this Court. These proceedings are 
Criminal Regular No. 143 of 1915 of the 
Eastern Sub- Divisional Magistrate. 


The last mentioned ` case may be dealt 


with frst. It is clear thai the charge under 
secticn 182 and that under section 211, 
Indian Penal Code, are in respect of the 
same cifence, namely, the false information 
or the false complaint to the Police. The 
applicant cannot be tried twice for the 
same offence and, aS was pointed out in 
Mi Nogwe’s case (1) referred to above, the 
ordinary rule must be followed, and the 
charge under section 182 must be abandoned 
in favcur of the more serious charge under 
cecticn 211, Indian Peral Code. The learned 
Advocate for the applicant urges ikat the 
ecmplaint to the Police which forms the 
subjcct of the present proceedings was 
repeated before the Magistrate, that this 
was done before any application to prosecute 
the applicant was made and that on the 
authority of Po Hlaing v. Ba E (2) where 
magisterial proceedings have followed Police 
proceedings in the same matter, and the com- 
plaint under section 211, Indian Penal Code, 
is not made until after magisterial proceedings 
have begun, such complaint must be sanction- 
edasrequired by section 195, Code of Criminal 


Procedure, before a Court>can take 
cognizance of it. On the other hand the 
respondent urges, on the authority of 


Mi Nowe v. Mi Chit (1), that a man may 
make a false charge on more than one 
occasion and if he does so he is responsible 
for. what he did on each occasion. In 
this Court’s: Criminal Revision No. 573 of 
1914, Khoda Bux v. Bahal Singh, my 
learned predecessor held that when the 
complaint under section 211, Indian Penal 
Code, in respect of a charge brought to 
the Police was presented before the charge 
was repeated: in Court, the Magistrate was 
bound to enquire into it and could not 
allow it to be withdrawn and that in such 
circumstances no sanclicn was necessary. If 
. (2) 16 Ind. Cas, 981; 13 Cr. L, Ja 565; & Bur, L. Ty 
111;6 L. B, R. 50, 
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this view is correct it would appear 
possible that the somewhat anomalous 


position might be arrived at of A being 
convicted under rection 211, Indian Penal 


Code, fcr having charged B falsely with 
theft before the Police, while B is also 
convicted of the theft upon A repeating 


his charge to the Magistrate. There appears 
to be no reason, it is true, why a person 
who deliberately repeats a false charge 
should nob be punished for each repetition, 
but it appears to me that a person who 
asks a Magistrate to investigate himself 
a charge which.the Police have found to 
be false, ought not to be exposed to a 


double prosecution on that account. In 
the present case, however, if is not 
necessary to decide that point. There can, 


I think, be no doubt that in asking the 


Magistrate on the 6th April to order tbe . 


Police to send the case up for trial, the 
applicant, Jaggu, was making a ccmplaint 
to the Magistrate, and in examining him 
upon cath the Magistrate was.treating the 
application as a complaint [see also Queen- 
Empress v, Sham Lali(8)]. The first complaint . 
under section 211 was made on the, loth 
April, and I am of opinion that the view- 
expressed in Po Hlaing v. Ba E (2) ia correct, — 
that in such a case the provisions of 
section 195, Code of Criminal Procedure,. 
would to a large extent be rendered 
nugatory ` if the person complaining of a: 
false prosecution were permitted entirely 
to ignore the proceedings before the Magis- 
trate. 

Where a charge has been made to the 
Police and on investigation found to be 
false, if the same charge is repeated to a 
Magistrate by a complaint upon which he 
takes action, I am of opinion that a person 
aggrieved cannot then ignore the Magis- 
trate’s prcceedings and institute a prosecution 
in respect of the charge made to the 
Police. In this view of the case the 
application is allowed, and as the Magistrate 
has taken cognizance of the complaint 
without jurisdiction his proceedings must 
beeset aside. 


Application allowed, 
(3) 14 ©. 707. , 
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MADRAS HIGH COURT. 
Rererence No. 18 or 1915. 
January 28, 1916. 
Present:—Mr. Justice Abdur Rahim and 

S Mr. Justice Coutts Trotter. 
In re TURIMELLA KURMANNA AND 


; OTHERS—ACCUSED. 

Penal Code (Act XLV of 1860), ss. 411, 457, 380— 
Charge of house-breaking and theft-—No evidence of 
house-breaking—Surrender of stolen articles by accused 
~— Possession unexplained—Offence-——Criminal Procedure 
Code (Act Y of 1898), s.511—Previous convictions, 
_ proof of, necessity’ of, before conviction. - 

. he accused were charged at a Sessions trial with 

house-breaking and theft under sections 457 and 380, 
Indian Penal Code, There was no direct evidence of 
the acoused breaking into the house or actually re- 
moving the articles, but four'days after the occurr- 
ence, the accused gaye up the alleged stolen articles 
and were not able to satisfactorily account for their 
possession of them: `~- 

Held, thatthe accused were guilty ofan offence 
under section 411, Indian Penal Code, and not of 
offences under sections 457 and 380, Indian Penal 
Code. [p. 819, col. 2.] 

It is necessary that if there are previous convictions 
against accused persons, they should be properly 
SAE before sentences are passed on them. [p. 820, 
col, 1. 


Reference under section 207 of the Code of 
Criminal Procedure by the Sessions Judge of 
Vizagapatam Division, in case No. 40 of the 
Calendar for 1915. í 

This reference coming on for hearing on 
the 16th December 1915 and Counsel not 
appearing on behalf of the accused, upon 
perusing the Letter- of Reference, dated the 
24th November 1915, Dis. No. 2781, 
and the record of the evidence and proceed- 
ings before the Court of Session, and upon 
hearing the arguments of Mr. M. H. 
Hakim, for the Public Prosecutor on behalf of 
the Government, the Court made the following 

ORDER.—The four accused persons in 
this case. were tried upon charges under 
sections 457 and 380 of the Indian Penal 
Code and alternatively under section 411 of 
the Indian Penal Code. They were tried by 
a Jnry and the Jury having returned a 
verdict of not guilty, the learned Sessions 
Judge disagreed with that verdict and has 
referred the case to us under section 307 
of the Criminal Procedure Code. The 
accused have not appeared before us, but 
we have considered the evidence and there 
can be no question but that upon the 
evidence the accused were guilty at legst 
of an offence under section 411 of the Indian 
Penal Code. The evidence of prosecution 
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lst witness shows that he had bolted the 
doors of his house on the night in question 
and he was inside the room sleeping when 
apparentiy a thief or thieves entered the 
house. by opening one of the doors from 
outside by making a hole in the door 
: undoing the bolt and they removed a cavidz 
box and 4 bell-metal cups which were in that 
box. ‘The box was found outside the village 
not very far off in a broken condition, 
all its contents having been removed. There 
is no direct evidence connecting any of 
these accused persons with the breaking 
into the house or the actual removal of 
the box and the bell-metal cups. But the 
properties were recovered soon afterwards 
in consequence of information which the 
Police received. Material object No. 1, which 
is an ornament and which is identified as be- 
longing to P. W. No. 1, was given up by the 1st 
accused who is described as co-son-in-law of P. 
W.No. 1. He has stated that somebody 
else gave him the property. He has not 
examined the man nor hag his possession 
of the property been otherwise accounted for. 
This was four days after the theft. Material 
object No. 2 was given up by the 2nd ac- 
„cused two days afterwards. He had buried 
it in a prickly pear bush near his house, 
Similarly material objects Nos. 3 and 4, 
which are bell-metal cups, were produced by 
the 3rd and 4th accused from the place where 
they had concealed them. These accused 
persons do not claim the properties as their 
own and we can find no satisfactory explana- 
tion given by them for their possession of 
them. Their suggestion seems to be- that 
the properties have been foisted on 
them by the Police, but there is nothing upon 
the evidence which would warrant our ac» 
cepting that suggestion. We think, there- 
fore, that this is a case in which the accused 
have clearly committed an offence under sec- 
tion 411 of the Indian Penal Code and that 
there should be a conviction under that section 
accordingly. But it appears from the record 
that there have been previous convictions 
against the 2nd and the 4th accused. The 
2nd accused was asked before the Magis- 


“trate if-he had been previously convicted 


for breaking the bars of a window of a rest 
house. The answer was ‘yes,’ and he 
admitted that he was sentenced to two years’ 
rigorous imprisonment. Butit appears that 
in the charge framed against him it is 
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mentioned that hé was previously imprisoned 
for a term of three years. 

As regards. the 4th accused he apparently 
had been previously convicted under sec- 
‘tions 395 and 75 of the Indian Penal Code, 
and sentenced to five years’ rigorous imprison- 
ment in the Vizagapatam Sessions Court. 


That does not appear to have been put to` 


him, nor is there any evidence on record 
of the previous conviction. Before passing 
sentences, therefore, it is desirable and 
necessary that if there are previous convic- 
tions against the 2nd and 4th accused, they 
should be properly: proved. We, therefore, 
‘ direct the learned Sessions Judge of 
= Vizagapatam to take ‘evidence on the 
point and submit his finding to this Court. 

This reference coming on this day for 
final hearing after the return of the report 
called for by the above order of this Court, 
and Counsel not appearing on behalf of the 


accused, upon perusing the letter of refer 


ence, dated 24th November 1915, Dist. 
No. 2781, and the record of the evidence 
and proceedings before the Court of Session 
and upon hearing the Public Prosecutor on 
behalf of the Government, the Court deliver- 
ed the following 

JUDGMENT.—The report of the learned 
Sessions Judge shows that the 2nd accused 
was convicted under sections 380 and 75 of 
the Indian Penal Code and sentenced to 
six months’ rigorous imprisonment and 30 
stripes, and the 4th accused was convicted 
under sections 895 and 73 and sentenced to 
three years’ rigorous imprisonment. There 
was no conviction against Ist and 3rd 
accused. We sentence the Ist and 8rd 
accused under section 411 of the Penal Code 
to six. months each, the second accused 
to one yearand 4th accused to two years’ 
rigorous imprisonment under the same section. 


Accused convicted, 





OUDH JUDICIAL COMMISSIONER'S 
i COURT. 

CRININAL APPEAL No. 301 or 1915, 
October 13, 1915. 
Present:—Mr, Stuart, A. J.C. 
JAIPAL AND orHers—Accusep— 
APPELLANTS 

versus . 


EMPRROR a Pror orron PEN SDA. 
Penal Code (der XLV of 1860), s. 97—Private de. 
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fence, seh of, when maintainable—Title to property oh 
clear, effect of. 


T he right of private defence of property can eile | 


exist in favour of the person who possesses a clear 
title to that property, and not in cases where no such 
title has been determined and the parties choose to 
refer the determination of their rights to the arbitra- 
tion of their own arms. [p. 822, col: 1 & 2.) 

Queen-Empress v, Prag Dat, 20 A, 459; King-Eniperor 
v, Kaliji, 24 A. 148; A. W.N. vag 193-and Emperor 
v. Kadhu Singh, 24 A. 298 A. W. N. (1902) 58, 
followed. 

Queen-Empress v. Narsany Pathabhai, 14 B. 441, 
dissented from. _ 

Hafiz Ali v. Emperor, 10 O. ©. 196; 6 Cr. L. J. 271, 
distinguished from. 


Appeal against the order of the Sessions 
Judge, Fyzabad, dated the 9th September 
1915. 

Mr. F. G. D. Lincoln, -for the Appellants. 

The Government Plendo, for the Respond- 
ent. 

JUDGMENT. —The five appellants have 
been convicted by the learned Sessions J udge 
of 
302 of the Indian Penal Code and sentenced 


| to transportation for lifs. 


The appeal bas been EEE avowed 


on their bebalf by a learned and experienced . 


Counsel. He has- abandoned certain of-the 
grounds stated in the memorandum of 
appeal, and has confined himself to putting 
forward a plea of private defénce of pre 
perty. 

The facts of the case have been fully ais: 
cussed by the learned Sessions Judge. . The 
view which he takes of the evidence has been 
examined by me in the light of the 
depositions upon the record and I consider 
that the Judge has arrived at a correct 
appreciation of the facts upon the evidence 
before him. Tacas facts may be summarised 
as follows :— 

A certain plot in the village of Fuilkha- 
wan, in the IFyzabad District, was recorded 
inthe name of Ramsaran Thakur who died 
about 1906 or 1907. Such title as he 
possessed in the plot and in other plots, 
which wasapparently of a proprietary or 
under- proprietary nature, was recorded after 
his death in the revenue papers in the 
nanty of his widow Lal Dei. Lal Dei is a 
After the death of her 
husband she resided in the house of his 
father, Raghubar “Singh. The enjoyment 
of. these plots remained with Lal Dei, but 
as she was a pardanashin woman who resided 
with her father-in-law, it would appear that 


Fyzabad of an offence under section - 
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_ Raghubar Singh actually managed 
perty on her behalf. Raghubar Singh died 
in December 1914. Orops were then stand- 
ing upon these plots. On the. death of 
Raghubar Singb, Bhabhut Singh and others 
appeared to have set up aclaim to succeed 
to these plots on the grounds that they were 
the ancestral property -of Ramsaran, that on 
the death of Ramsaran the title had passed 
to his father Raghubar Singh and ‘that on 
the death of Raghubar Singh the title passed 
to tham as collaterals. They treated the 
entry of Lal Dei’s name as fictitious and. 
asserted that Lal Dei had no title to the 
property. It is not clear on the record that 
this was the exact nature of the title asserted 
by Bhabhut Singh and his associates, “but 
the learned Counsel for the appellants and 


the learned Government Pleader agree that | 


the title asserted by them was of this nature. 
Lal Dei on the other hand asserted that 
the property in question was the self-acquired 
property of her husband Ramsaran and 
that as such she had legally ‘succeeded to it. 
There is a conflict of.evidence as to the 
enjoyment of the crops which were standing 
at the time that Raghubar Singh died. 
Each party assert that they cut and enjoyed 
those crops. I now come to the situation at 
the time of the riot. 

After the rabi harvest had been reaped 
the fields naturally remained fallow. The 
learned Sessions Judge has found rightly 
that neither side at first exerzised acts of 
ownership over the fields after they bad 
been fallow. Lal Dei executed ‘on 4th May 
_ 1915 a registered lease of five plots including’ 
No. 2415 in favour of Jagta Brahman. 
= Onthe afternoon of the 28th June 1915, 
. Bhabhut Singh went on field No. 2415 with 
certain other persons and proceeded to plough 
it. Jagta, Jaipal, Nepal, Sarju and Kamta 
proceeded to the spot carrying lathis. They 
attacked Bhabhut Singh’s party and a free 
. fight took place in the course of which 
- Bhabhut Singh received seriou3 injuries, which 
resulted in his death. Injuries of varying 
degrees of severity were received by other 
- members of Bhabhut Singh’s party in the 

course of the fight. 


The learned Counsel for the appellants does 
not press the plea that was taken in the 
grounds of appeal to the effect that Jagta 
and Kamta were not presentat the time, 


the pro- 
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He abandons that plea and does not contest 
the finding of the learned Sessions Judge, 
which I find to be a-correct finding, to the 
effect that all the five appellants were present 
at the time. 

The case for the appellants as presented 
by their learned Counsel is that Lal Dei 
has been established on the evidence to have 
had title to the field, thatshe leased the 
fieldto Jagta, that Bhabhut Singh and his 
party committed the offence of criminal 
trespass by taking possession of the field, that 
they there were endeavouring to manufacture 
evidence by ploughing its surface, that the 
appellants were entitled, in exercise of the 
right of private defence of the field, to 


eject Bhabhut Singh and his party, that 


they did not exercise more violenc3 than 
was necessary for their purpose -and that 
they are thus entitled to an acquittal. This 


_is the case argued by the learned Counsel for 


the appellants. In support of it he relies 
on the wording of the Indian Penal Code 
with respect to the law of private defence 
and upon two decisions, one in Queen- 
impress v. Narsang Pathabhat (1) and 
the other in Hafiz Ali v. Emperor (2). 

The first decision lays down that when a 
person is in possession of Jand with good 
title and is ejected illegally by another 
person and proceeds to remonstrate with the 
trespasser and when a fight takes place 
after such remonstrance, the legal owner of 
the land is entitled to plead a right of 
private defence if he does not inflict more 
harm than the circumstances of the case 
justify him in exercise of his right. The 
second decision does not go quite sofar. It 
lays down that when a person is attacked 
while doing a lawful act, he is entitled to 
stand his ground and defend himself and 
that the Jaw does not intend that he 
must run away to have recourse to the 
protection of the public anthority. I do 
not consider that the Bombay deciston should 
be followed in its entirety. Italmost appears 
to countenance a doctrine that a man who 
proceeds to dispossess a trespasser vi ef armis 
is protected under the provisions of the 
Indian Penal Code in his action, and.I can 


‘find no justification for the acceptance of a 


doctrine of that nature. i 


(1) 14 B. 441. 
(2) 100. ©. 196; 6 Cr, L. J. 271, 
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If the Oudh decision countenanced that 
doctrine, I might have had to refer the 
decision of this appeal. to a Bench in order 
that the point might be further considered. 
I do not, however, find that the decision of 
this Court has laid down such a broad or 
such a general proposition as that laid 
down by the learned Judges who decided 
the Bombay case. The decision of this Court 
goes no further, in my opinion, than stating 
that such a person whose legal title is beyond 
dispute is, while in possession of property, 
entitled to resist an attempt to deprive him 
of his property by force provided that he 
does not exercise greater violence than the 
circumstances of the case warrant. To that 
doctrine no reasonable objection can be taken. 
“ ‘But here the case is completely different, as 
-I do not find that the title of the appellant 
to the plot in question is established. Upon 
“the evidence it is impossible to say whether 
Bhabhut Singh and his party succeeded to 
the field in question on the death of Raghubar 
. Singh or whether the title is with Lal 
Dei. The question is one for the determina- 
tion of a Civil Court. It has not yet been 
decided. It is clear upon the evidence that 
both parties claimed title to the field in 
dispute and that after the rabi harvest was 
reaped the field lay fallow, neither side 
being in possession of it. The party of 
Bhabhut Singh managed to get there first 
and took possession. Their title may or 
may not have been a good title. The other 
side, instead of applying to the proper 
authorities for relief, preferred to take the law 
into their own hands. The ease here is thus 
a case in which the dispute was between 
two parties both of whom were determined 
to vindicate their supposed rights by unlaw- 
ful force. According to the decisions of 
the Allahabad High Court in Queen-Empress 


y. Prag Dat (8), King-Emperor v. Kaliji (4)° 


and Emperor v. Kadhu Singh (5) no question 
of private defence can arise in such a case. 
I consider thatthe learned Judges of the 
Allahabad High Court who decided these 
eases laid down the correct law upon the 
point. The right of private defence of pro- 
perty can only exist in favour of the person 
who possesses a clear title to that property 


and where no such title has been determined 
(3) 20 A. 469. 
(4) 24 A. 148; A. W. N. (1901) 193. 
(5) 24 A. 298; (1902) A. W. N. 58. 
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no right of private defence of property can , 
exist. In a case suchas this, in which the 
parties choose to refer the determination 
of their rights to the arbitration of their 
own arms, such a plea‘is untenable. I, there- 
fore, decide the point against the appellants. 
1 have further to consider (though the 
point has not been expressly argued) whe- 
ther on the evidence the offence thusestablish- 
ed is that of murder or culpable homicide 
not amounting to murder. I have no hesita- 
tion in finding that the learned Sessions 
Judge took a correct view on this point. 
The nature of the injuries inflicted upon 
Bhabhut Singh negatives any conclusion 
other than the conclusion that his assailants 
caused his death in pursuance of an intention 
of causing such bodily injury as they. knew 
to be likely to have that result, and the 
evidence further established that the death 
of Bhabhut Singh was likely to be caused 
in the prosecution of the common intention 
of the five appellants, and they are thus all 
liable to conviction for murder in consequence. 
lt is not open to mein the circumstances 
to interfere with the sentences, as the sentence 
inflicted is the minimum sentence allowed by 
the law. I, therefore, dismiss.this appeal. 
Appeal dismissed, 





CALCUTTA HIGH COURT. 
CriminaL Revision No. 188 of 1916. 
March 10, 1916. 
Present:— Mr. Justice Chitty and 
Mr. Justice Walmsley. 


ATUL HAZRA AND 0OTHERS— PARTI No. 2 


— PETITIONERS 
VETSUS 


UMA CHARAN CHANGDAR AND orners— 


Parry No,1—Opposits Party. 

Criminal Procedure Code (Act V of 1898), s. 145, 
proceeding under—Possession of land purchased in 
execution of decree—Deeree-holder auction-purchaser’s 
and judgment-debtor’s right thereto. 

In a proceeding under section 145, Criminal Pro- 
cedure Code, concerning a land which was purchased 
and of which delivery of possession was obtained 
by a decree-holder, the judgment-debtor should not 
be allowed to retain possession of the same as against 
the decrpe-holder auction-purchaser so as to drive him 
back to the Civil Court for a further declaration of 
his right, eyen though itis found that the deeree- 
holder was never in actual possession and the judg- 
ment-debtor grew crops upon the land. [p. 823, ae l. a 

Basanta Kumari Dasi v. Mohish Chander Laha, 
19 Ind. Cas. 54!; 14 Or. L, J. 269; 17 ©. W. N. 944; 
40 O, 982, distinguished. 


r 
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. Baba Manmatha Nath Mukerjee, for the 
Petitioners. 


Babus Dasarathi Sanyal and Debenda Narain, 


Bhattacharjee, for the Opposite Party. 
JUDGMENT—In_ this case, 
petitioners, who are the second party to 
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the proceedings, obtained a decree against | 


Bhusan Changdar (one of the first party) 
and Nando Changdar, who are entitled to 
an undivided one-fourth share in a property. 
This one-fourth share was brought to 
sale in execution and was purchased by 
the decree-holders. They obtained delivery 
of. possession through the Court. The 
present proceedings were taken between the 
first party, of whom Bhusan Changdar, one 
of the judgment-debtors, was one, and 
the second party who were. the decree- 
holders. The learned Magistrate has found 
that, though .the second party are 
undoubtedly entitled by virtue of their 
purchase to an undivided one-fourth share, 
they were never in actual possession of 
the property and that the crop was grown 
entirely by the first party. He has 
accordingly declared in favour of the 
possession of the first party and directed 
the second party to go to the Civil Court. 

We donot think that the order in this 
‘particular case can stand. It seems contrary 
to all principles of justice that a judg- 
ment-debtor should be allowed to retain 
possession against his decree-holder who 
has actually been given possession against 
him bya Civil Court, and, in a criminal 
“proceeding, to assert that possession and, 
by force of the order of the Magistrate, 
drive the decree-holder and auction-purchaser 
back to the Civil Court for a further 
declaration of his right. This element in 
the- case before us distinguishes it from 
the case of Basanta Kumari Dasi v. Mohesh 
Chandra Laha (1). With the principles 
laid down in that case we are fully in 
„accord. We think that the present order 
cannot be allowed to stand and must be 
set aside and we order accordingly. 

-If there is still any likelihood of a breach 
of the peace, the Magistrate will have Bower 
to take steps under section 107, Oriminal 
Procedure Code, 9 bind down the aggressive 
parties. ; 

Order reversed. 

(1) 19 Ind. Cas, 5 bl; 400, 982; 14 Cr. L. J. 269; 17 
CG, W.N. 944 r 
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PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No. 538 or 1915. 
October 25, 1915. 
Presant:—Mr. Justice Scott-Smith and 
Mr. Justice Shadi Lal. 
ISHER SINGH—Convict—ApPPELLANT 
VErSUS 


EMPEROR—Responpent. 

Evidence Act {I of 1872), s. 27—-Revolver discovered 
from accused's field as result of information given by 
accused—Accused’s statement, admissibility of—Arms 
Act (XI of 1878), ss. 19 (£), 20. , 

A statement of the accused that he had bnuriod 
a revolver and bullets in his field is admissible in 
evidence, under section 27 of the Evidence Act, if 
the arms ‘are discovered in consequence of the 
information supplied by the accused. es 823, col. 2.) 

Queen-Hmpress v. Nana, 14 B. 260, relied upon. 
~The discovery of arms as aforesaid fulfils the 
requirements of sections 19 (f) and 20 of the Arms 
Act. [p. 824, col. 1.] 

Appeal from the order of the District 


Magistrate, Gurdaspur, dated the 25th May 


1915, convicting the appellant. 


Mr. Rughunath Raz, for the Appellant. 

Mr. Herbert, (Assistant Legal Remem- 
brancer), for the Respondent. 

JUDGMENT,.—The evidence of the Ins- 
pector Abdul Aziz and other witnesses sum- 
ciently establishes the fact that, on the 
lith of April 1915, the appellant, Isher 
Singh, told the Police that he had buried 
a weapon in his field and that he took the 
Inspector and other witnesses to the field and 
dug out a revolver, Exhibit I. Further, it is 
proved that, on the succeeding day, he 
took the Police to another place and brought 
out a small pot containing bullets, and that 
from under some bushes he disinterred an- 
other pot containing four more bullets and 
27 ampty cartridge cases. There can be no 
doubt as to the discovery of the revolver and 
the bullets, which are unquestionably arms 
within the purview of the Arms Act. 

We have considered the question whether 
the statement made by the accused, that he 
had buried the articles, is admissible in 
evidence against him and we have come to 
the conclusion that the discovery was made 
in consequence of the information supplied 
by him and that the statement, therefore, 
comes within the four corners of section 27 
of the Indian Evidence Act. A. case almost 
on all fours with the present one is that 
reported as `Qusen-Empress y, Nana (1), 


(1) 14.B. 260, 


~ 
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and following that judgment we hold 
that the District Magistrate has rightly ad- 
mitted the above statement against accused. 

The possession of the arms has been 
clearly proved and the fact that tlie Police 
were in search of arms and had already 
searched the houses of several persons in 
the village, leads to the conclusion that the 
accused concealed the arms in question in 
the felds with the intention of concealing 
them from the Police. The requirements 
of section 20 of the Arms Act have been 
fulfilled, and the sentence, in view of the 
reasons set forth by the District Magistrate, 
is not too excessive. We accordingly decline 
to interfere and dismiss the appeal. 

Appeal dismissed, 


MADRAS HIGH COURT. 
Civiu Revision Petition No. 328 ov 1915. 
March 28, 1916. ; 
Present:—-Mr. Justice Oldfield and 
Mr. Justice Sadasiya Aiyar. 
NALLAPPARAJU VENKATARAMA. 
- RAJU—Psritioner—PLaIntiFe 
VETSUS, 


MEDISETTI ACHAYYA AND ANOTHER—— 


OO0UNTER-PETITIONERS— RESPONDENTS. 
` Criminal Procedure Code (Act V of 1898), s. 195, 
4389—Proceedings-of Civil Court under s. 195, nature 
of —-Costs — Jurisdiction — Revision to High Court, 
nature of—Civil Procedure Code (Act V of 1908), s. 115, 

Per Oldfield, J.—-Proceedings of a Civil Court under 
section 195 of the Code of Criminal Procedure should 
be treated as ofa criminal nature, and no costs 
should be awarded in such proceedings. 

Rama Iyer v. Venkatachala Padayachi, 30 M. 311; 
2 M. L. T. 84 17 M. L. J. 123, 5 Cr. L. J. 288, fol- 
lowed. 

Per Sadasiva Aiyar, J—A petition to revise proceed- 
ings of a Civil Court under section 195 of the Code of 
Criminal Procedure shonld be filed under section 
,489 of the Code and not nnder section 116 of the 
Code of Civil Procedure. | 

In re Chennanagoud, 26 M. 139; 2 Weir. 197, dis- 
sented from. 


“Petition, under section 115 of Act V of 
1908, praying the High Court to revise 
the order of the Court of the District 
Munsif of Tanuku, in Miscellaneous Petition 
No. 1923 of 1914, in Original anit No. 
218 of 1914. 

Mr. P. Narayana Moor thy, for the Petis 
tioner. 
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JUDGMENT. 
OLDFIELD, J.—Following Rama Dan v. 


- Venkatachala Padayachi (1), we must treat 


these proceedings under section 195 of the 
Code of Criminal 
criminal, not of a civil, nature and apply 
to them the criminal law of procedare, 
The Code of Criminal Procedure does not 
authorise an order’ for payment of costs 
in this connection, and it is not possible to 
justify one with reference to any inherent 
power of the Court. The Lower Court’s 
order for payment of costs is, therefore, 
unsustainable and is set aside. 
Sapasiva Aryar, J.—I agree and only 
wish to add that this petition itself 
should, in my opinion, have been filed 
under section 439 of the Code of Criminal 
Procedure and not under section 115 of 
the Code of Civil Procedure. I respectfully 
dissent from the dictum in In re 
Chennanagoud (2). Ee 
l ~ + Order set aside. 


(1) 30 M. 311; 2 M. L. T. S4, I7 M. L. J. 128; Cro- 


I. J. 288. 
(2) 26 M. 139; 2 Weir 197. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL A PPLIGATION No. 68 or 1915. 
July 6, 1915. 
Present:—Mr, Lindsay, J. C.. 
GULAB CHAN D—Accusep—A pPPLICANT 
versus ` 


EMPEROR — COMPLAINANT— Opposite PARTY, 

Criminal Procedure Code (Act Y of 1898), s. 110 
(£)}— Security for good behaviour——Evidence, sufficiency 
of. . 
A person was yun in ona charge of dacoity and, 
convicted, but was acquitted in appeal. Immediately 
after his acquittal he was called upon to farnish 


security for his good behaviour under section 110 (f),- 


Criminal Procedure Code, as being a person of 
desperate and dangerous character. The evidence 
against him consisted of nothing but what had been 
put forward in the dacoity case, andthe statement 
of a wjtness to the effect that the accused was a 
person vho associated with bad characters, 
the statement of a Circle Inspector, whose know- 
ledge of the accused was derived from what had 
transpired in the course of the eres of ane: 
dacoity case: 

Hejd,.that on the above ev idence the accused could 
not be called upon to furnish security for ha goon? 
behaviour, [p. 825, col, 2.] - a 


GULAB GHAND V. EMPEROR. ; 


Procedure as of a . 


“and also - 


$ 
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Application against the order of the 
District Magistrate, Sitapur, dated’ the Sth 
April 1915, upholding .that of the 
Deputy Magistrate, Sitapur, dated the 8th 
February 1915. | 

Mr. 8. G. Jackson, for the Applicant. 

The Government Pleader, for the Crown. 


JUDGMENT.—This is an application by 
one Gulab Chand who was salled upon to 
furnish security for his good behaviour under 
section 110 of the Code of Criminal Pro- 
cedure. The case set up against Gulab Chand 
` was that he was a person of a despe- 
rate and dangerous character who could not 
be safely allowed toremain al large except 
under a bond for his good behaviour. 


The facts are that Gulab Chand was run in . 
of dacoity. He was convicted ` 


~ ona charge 
in the Court ofthe Sessions Judge, Sitapur. 
He was acquitted by this Court on appeal. 
Almost immediately after his acquittal the 
Police sent up a report suggesting that se- 
curity should be taken from him,and hencethe 
proceedings out of which this application has 
arisen. According to the order recorded 
by the Magistrate who dealt with the case in 
the Court of first instance, there is nothing 
against him except what was put forward in 
the dacoity case and I can only express my 
surprise that this evidence, which was rejected 
as unreliable and insufficient to convict Gu- 
lab Chand of the.charge.. of dacoity, should 
have been treated for the purposes of this 
case as reliable evidence to show that Gulab 
Chand was a dangerous and desperate cha- 
racter. I am also suprised that the District 
Magistrate who had the case before him in 
revision should have treated seriously the 
arguments which were put forward by the 
Court of first instance in its judgment. Ap- 
` parently the learned District Magistrate 
_ thought it was an important piece of evidence 
against the accused -that he had been con- 
victed by the Sessions Judge although he was 
afterwards acquitted on appeal by this 
Court. I have asked the learned Govern- 
- ment Pleader to support the order of the 
Court below. He has referred to the state- 
ment of Lachhman Prasad, who deposed that 

Gulab: Chand accused was a person who as- 
sociated with bad characters. This -state- 
ment was irrelevant or only remotely rele- 
‘vant, for the charge against Gulab Chand 
` was that he was a desperate and dangerous 
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“character. I have also been referred to the 


evidence of a Circle Inspector. His knowledge 
of the character of Gulab Chand, so faras 
I can ascertain, has been derived from what 
had transpired in the course of the investi- 
gation of the dacoity case. The order of 
the Magistrate is altogether erroneous, I 
set it aside and allow this applicaticn and 
direct that the order by which Gulab Chand 


: has been arrested be filed and security dis- 


charged, 
Application accepted, 


CALCUTTA HIGH COURT. 
CRIMINAL REFERENCE No. 2 or 1915, 
= March 21, 1916. 
Present: —-Mr. Justice Chitty and 
Mr. Justice Walmsley. 
EMPEROR— PROSECUTOR 
VErsus 


SHEIK ABDUL AND oraurs—Accusep, 

Criminal Procedure Code (Act V of 1898), ss. 110, 
118, - 511—Bad = livelihood—Evidence to prove— 
Previous convictions, of proof—Presidency Magistrates, 
if bound by ordinary rules of evidence in proving 
previous convictions. 

Presidency Magistrates aro not absolved from the 
ordinary rules of evidence in taking proof of pre- 
vious convictions, Whenever it is required to prove 
a previous conviction against a man, whether it be 
for the - purpose of enhancement of punishment 
under section 75, Indian Penal Code, or in proceed- 
ings under Chapter VIII of the Criminal Procedure 
Code, suuh previous convictions must be proved 
strictly and in accordance with law. Unless they are 
so proved no, Court can properly take such previous 
convictions into consideration against an nconsed 
person. [p. 826, col. 1.] 

Where the evidence against persons charged with 
bad livelihood under section 110, Criminal Procedure 
Code, is general and vagne,a High Court would 


- refuse to confirm the Presidency: Magistrate’s order 


under section 118, Criminal Procedure Code, against 
such persons. [p. 826, col. 2.] 


Babus Manmatha Nath Mukerjee, Tarakeswar 
Pal Chowdhury and Heramba Chander Guha, 
for the Accused. 

Mr. O. R. Das, for Mr. B. O. Mitter, 
(Counsel) and Babu Tarak Nath Sadhu, for 
the Crown. 

JUDGMENT.—This reference has now 
been returned with the further evidence 
recorded by the learned Second Presidency 
Magistrate under our order of 3rd January 


» 
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-1916. The learned Magistrate has also, in 
accordance with that order, recorded an 
opinion. We regret, however, to find that 
he has not taken steps to carry out our 
directions to the full extent. The additional 
evidence which has been recorded is of very 
much the same type as the evidence recorded 
in the first instance of which we had reason 
to complain, and the statements now made 
by the additional witnesses do not carry the 
case much further against any one of the 
six accused. 


With regard to the statement of the learned 
Magistrate as to the procedure adopted in 
the Police Court for the proof of previous 
convictions, we may say at once that we 
cannot accept the learned Magistrate’s sug- 
gestion that Presidency Magistrates are 
absolved from the ordinary rules of evidence 
in taking proof of such previous convictions. 
Whenever it is required to prove a previous 
conviction against a man, whether it be for 
the purpose of enhancement of punishment 
under section 75, Indian Penal Code, or in 
proceedings under Chapter VIII of the 
Criminal Procedure Code, such previous con- 
viction must be proved strictly and in ac- 
cordance with law. Unless they are so 
proved, uo Court, whether it be that of a 
Presidency Magistrate or vot, can properly 
take such previous convictions into considera- 
tion against an accused person. 


In the present case, the learned Magistrate 
says that against the accused No. 1, Sheik 
Abdul, five previous convictions have been 
proved, against No. 3, Abdul Rahim, one 
previous conviction, against No. 5, Ishak 
Khan, two previous convictions, and against 
No. 6, Sheik Bombia, eight previous convic- 
tions. Apart from the proof of previous con- 
victions with which we will deal in discussing 
the case of each accused, additional evidence 
was directed to proving instances of picking 
pockets against the accused or some or one of 
them. Speaking generally, we may say that at 
the second hearing, no attempt was made in 
the Court below to fix these witnesses to 
any particular time or detail by which their 
statements might be tested. Their state- 
ments are of the vaguest possible character. 

Taking the case of each accused in turn, 
we start with Sheik Abdul who has a number 
of aliases, He is said to have been convicted 
_ § times. The last conyiction was on 20th 
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January 1914, when he was sentenced to one , 
year’s pigorous imprisonment under sec- 
tion 379, Indian Penal Code. He; there- 
fore, emerged from jail presumably in 
January 1915. Since then there is no evi- 
dence of his having committed any offence 
except the statement of Abdul Wahid (P.W, 
No. 40), who says that he saw the first 
accused pick a pooket once about sevenor eight 
months ago near the statue of Kristo Das 
Pal, when he was accompanied by accused 
No. 2. This witness admits that, though 
he saw accused No. 3 throw the purse 
which had been stolen into Juamman’s shop, 
he did not inform the person whose pocket 
had been picked. That man, he says, raised 
a hne and ery; and yet the witness went 
away without saying anything. This is 
evidence on which no Court could possibly 
place any reliance. Another witness Abdur 
Rahim (P. W. No. 28), speaking of the 
accused picking pockets atthe crossing of 
Harrison Road, says that he last saw the first 
three accused picking a pocket about a year 
and half ago.. Allowing due latitude for 
the statement of a witness of this class when 
speaking of time, itis impossible that he 
could have seen the first accused picking 
a pocket abont a year and half ago (he 
was giving evidence on 24th January 1916), 
inasmuch as the first aceused was safely in 
jail for almost the whole year 1914. This 
evidence, therefore, cannot be accepted. It 
has been held in this Court that accused 
persons should be given some chance of 
reforming their characters and that they 
should not be proceeded against under this 
section soon after they have emerged from 
jail. In this case the first accused had been 
out of jail for about eight months only when 
the present proceedings were started. There 
is no definite evidence of his having com- 
mitted any offence during those eight months. 
Though he may be and possibly is a man 
of bad character we do not think that, on 
evidence such as this, an order under section 
118, Criminal Procedure Code, ought to be 
paesed against him. 

The eases against the other accused are 
much weaker than against accused No, 1. 
Against Sheik Doma and Sheik China no pre- 
yious convictions at all are alleged. The 
learned Magistrate himself, who bound down 
Sheik China in the first instance, now, on -the 
single statement of the witness Moulyi 
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Abdul Hamid (P.. W. No. 31) who says 
China isa good man, recommends that he 
should be discharged. Against these two 
men the evidence is wholly insufficient to 
support the order. With regard to Abdul 
Rahim it appears that he was imprisoned 
under section 379, Indian Penal Code, for 
three weeks on 10th May 1919, e.i., nearly 
six years ago. Ishak Khan was imprisoned 
under the same section for two weeks on 12th 
April 1913 and for three months on 13th 
October 1914, So faras the period which 
has lapsed between his last releasefrom jail and 
the commencement of these proceedings, 
he stands on. much the same footing as 
accused’ No. 1. Against these two men 
there is nothing but general statements of 
witnesses who say that they have seen them 
picking pockets. They have, however, never 


taken steps to bring those cases of theft- 


home to the accused. The learned Presi- 
dency Magistrate considers that the evidence 
of Superintendent Farrow (P. W. No. 41) 
is of great importance. We are unable to 
see that it carries the case against the ac- 
cused of whom he speaks, t.e., Nos. 1, 3 and 
6, much further. He says that he often 
wanted to-find them after a man’s pocket 
‘had been picked but never succeeded. We 
think, therefore, that the evidence ‘against 
these two men is also insufficient to 
justify an order under section 118, Criminal 
Procedure Code. | , 
We come to the case of accused No. 6, 
Sheik Bombia, who 
character, who left Bombay beeause that 
place was too hot to hold-him, and is now 
carrying on the profession of a thief in 
Calcutta. This man is said to have posed 
under’a number of aliases giving sometimes 
Mahomedan and some times Hindu names. 
No less than eight previous convictions are 
alleged against him and the learned Magis- 
trate considers that they have been proved. 
We may say at once that, with the exception 
of the order under section 109, Criminal 
Procedure Code, which was passed against 
this accused at Howrah on 22nd May «1912, 
when he was sentenced to one year’s rfgorous 
imprisonment. for being without visible 
means of subsistence, none of the previous 
convictions alleged has been properly 
proved. It was sought to prove the seven 
previous conyictions which were all in 
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Bombay, by the evidence of the two witnesses 
Suresh Chandra Mukerjee (P. W. No. 35) 
and K. A. Kumudaker (P. W. No. 37). The 
first of these witnesses was a certified 
expert in finger prints and he produced what 
has been marked as Exhibit 4 (1) from the 
Central ` Bureau. That purports to be a 


register of the thumb impressions of the 


accused on the first page and onthe reverse 
his descriptive roll and a list of his previous 
convictions.’ No evidence has been recorded 
as to how this paper comes to be made 
and lodged in the Central Bureau nor from 
what particulars the previous convictions 
on the reverse are recorded and certified, 
There is, therefore, nothing on this paper 
except the two certificates at the foot to 
show that the person convicted seven times in 
Bombay is the same man as was convicted 
at Howrah on 22nd May 1912. The witness 
K. A. Kumudaker isa clerk in the common pri- 
son at Bombay. He produced an extract from 
the jail register showing previous conviction 
of one Mahomed Hussain alias Ambalal 
Amritlal alras Faiz Mahomed signed by the 
Superintendent, and certified copies Ey- 
hibits 9 (Lto 5) of previous convictions of the 
same man. There is nothing, however, to 
show that the man who was convicted at 
Howrah is the same man who was convict- 
ed at Bombay. There isa gap here in the 
evidence to which the learned Magistrate 
has not alluded and which, when he 
expresses the opinion that the previous 
convictions have been proved, he has obyi- 
ously disregarded. We may notice that the 
witness K. A. Kumudaker was directed by 
the learned Magistrate to examine the sixth 
accused Sheik Bombia to see if the marks 
which had-been attributed to the convict 
in Bombay were to be found on the accused 
Sheik Bombia and he expressed the opinion 
that they were. This was not the proper 
method of identifying those marks, But - 
there are other difficulties in the way of the 
proof of these previous convictions. We 
notice, in the first place, that the first 
conviction mentioned in Exhibit 4 (1) ig 
said to have been on 23rd August 1901, 
The certified copy from Bombay gives the 
date as 28th August 1901. This, however, 
may bea slip in copying. In the extract, 
from the Centra] 
Bureau the age of- the accused person jg 
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given as 27 years and itis recorded that he 
has no particular mark. If he was.27 years 
of age in 1912 and his first conviction was 
in 1898, it follows that he must have been a 
boy ‘of about 13 years of age when he com- 
menced his career of crime. The Bombay 
certificates, however, pnt- him down as 18 
in 1898, 25 in 1901, 25 again in 1902 and 
30 in 1904, If he appeared to be 30 in 1904 
it is difficult to see how he could appear to be 
only 27-in 1912. With regard to the marks, 
though no particular mark was attributed to 
himin the Alipur jailin 1912 the Bombay 
convictions all give very definite marks, 
such as a scar on the right eyebrow, 
a scar ou the right temple, a scar 
on the right leg; which marks purport fo 
have been compared by the witness 
K. A. Kumudaker. They can hardly 
have been overlooked when his descriptive 
roll was made out at. Alipur in 1912. 
Tt may be that the man Sheik Bombia is the 
same person as was convicted on previous 
occasions in Bombay; but it would be idle 
to maintain that that has been satisfactorily 
proved in the present case. Some two 
years elapsed from his release from jail on 
the Howarh conviction and the commence- 
ment of proceedings in the present ease. 
Whether this would bea sufficient time for 
reformation we do not express an opinion. 
It was held in the case of Junab Ali v, 
Emperor (1) “that 15 months- would 
not be sufficient period in which to give 
a couvict an opportunity of reform. Against 
this accused there are no definite acts of pick- 
ing pockets alleged, certainly nothing which 
would point to his having committed that 
offence on any particular occasion or with 
regard to any particular individual. The 
evidence against him is general and conse- 
quently as vague and as weak as that against 
the other five accused. 

“We regret tc have to come to this con- 
clusion in this case because there are 
grounds for suspecting that these men are 
members of a gang; buf having regard to 
the way in which the evidence against them 
has been recorded and the general state of 
the record we are quite unable to confirm 
the Magistrate’s order under section 118, 
Criminal Procedure Code. We accordingly 
set it aside and direct that the six accuse 


(1) 81 O. 783; 8 C. W. N7909; 1 Cr. L. J. 801. 
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be released. In- the case of those who 
are on bail their bail-bonds will be dis- 
charged. 

Order set aside. 


CALCUTTA HIGH COURT. 
CRIMINAL Rererence No. 54 or 1915, 
February 10, 1916. 
Present:—Mr. Justice Chitty and 
Mr. Justice Walmsley. 
EMPEROR—Prosecotor 
VETSUS 


AUSHI BIBI—Acousep. 
Jury—Misdirection to Jury —Bvidence Act (I of 
1872), s. 24— Person in authority, president of panchyat, 
if—Confession, 

Where it transpired that the accused, with 
a view to poison a certain person, had given a powder 
to a girl to be administered to that person and a salish ` 
(assembly) consisting of the president of a panchayat 
and others was summoned to consider tho case 
which was being made against the accused, and 
on their telling her that if she confessed 
the matter would be compromised, she made a 
confession, and on her trial the Sessions Judge in his 
charge ‘to the Judge said: “A confession made under - 
these circumstances is not inadmissible because (t) 
the members of the salish were not persons in - 
authority, (2) the accused was not thén charged with 
any offence”: . a i . - 

Held, that the Judge possibly misdirected the Jury, 
inasmuch as if was clearly erroneous on. his part to -. 
tell the Jury that the president of a panchayat was 
not a person in authority within the purview of 
section 24 of the Indian Evidence Act and that 
the accused was not then charged with any offence, 
for she was before the salish on a charge of having 
attempted to commit murder,  [p. 829, cols. 1 & 2.} 

Nazir Jharudar v. Emperor, 9 ©. W. N. 474; 2 Cy. L. - 
J. 255; Emperor v. Jasha Bewa, 110. W. N. 904; 6 
Or. L. J. 154, referred to. 

Held, also, that the confession certainly ought not 
to have been placed before the Jury withont. an 
oxplanation as to how they should valua it, having 
regard to the circumstances in which it was made. 
[p. 829, col 2.] l 


Mr. Kali Prusanna Piplai (for Babu He- 
"mendra Chandra Mozumdar), for the Ac- 
cused, ` s a ts l 

Mr. Orr (Deputy Legal Remembrancer, 
Bengal), for the Crown. . 

. JUDGMENT.—This is a reference under 
secijon 307, Criminal Procedure Code, in the 
matter of Aushi Bibi who was charged be- 
fore the Additional Sessions Judge of Dacca : 


. 
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and a Jury with offences under sections 302/ 115 
and 328/116, Indian Penal Code. The case 
against Aushi Bibi was that she suspected 
an intrigue between her husband and Adar- 
jan. She accordingly gave a powder, which 
was subsequently found to contain arsenic, 
to Chandra-Ban, a girl of 13 years of age, 
the wife of Jarip. This girl was a rela- 
tion of the accused, Aushi Bibi told Chandra 
Ban to give the powder to Adarjan by 
mixing it with lime in a pan or by mix- 
ing it with rice. The powder which was 
. wrapped up inared paper was taken by 
Chandra Ban; and as her aunt Nekjan 
came to the bare shortly afterwards, she 
showed it to ber aunt and told her what 
had happened. Nekjan told her not to give 
it to Adajan but to throw it away. Nek- 
jan tested some of it -by putting if in 
water, when it is said to have become dark. 
Chandra Ban also said that Nekjan further 
tested it by placing it on the rind of a 
jambura or lemon. This. incident Nekjan 
does not mention. This was on Wednesday. 
- On the Friday the matter got about in 
~ the village and a salish was summoned and 
Aushi Bibi and Chandra Ban were called 
before the assembly. Manu Mandal, the 
president, questioned’ them both; and, pouch 
Anshi Bibi at ‘first denied having got the 
poison, she eventually went and produced 
‘at. Manu Mandal is dead; but the wit- 


nesses who speak to what took place in. 


the salzsh prove that she at first denied the 
occurrence but, on being told that the 
salish would compromise’ the matter, she 
went and brought the powder of her own 
accord. It should be stated that Aushi Bibi 
bad asked Chandra Ban to give her back 
the powder and that Chandra Ban had 
given her back a portion retaining a por- 
tion herself, This other portion Chandra 
Ban also produced before the salésh. Hoth 
the portions were placed together and sent- 
- eventually to the chemical analyser, who 
reported that traces of white arsenic were 
found in the powder. 


the Jury returned a unanimous vexdict of 
“not guilty’ The learned Additional Ses- 
sions Judge disagreeing with that has refer- 
red the case for our decision, - 


In the first place, we 
that the- learned Judge has possibly mis- 
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| directed the Jury in the matter of the con- 
fession to the members of the salish. 


He 


says in his charge: A confession made 


. under these circumstances is not inadmissible 


because (1) the members of the salish were 
“not persons in authority, (2) the accused was 
not then charged with any offence.” 

As to the. first reason, there are decisions 
of this Court holding that the president of 
a panchayat in such circumstances is, or 
may be, a person in authority within the 
purview of section 24 of the Indian Evi- 
dence Act. We may refer to the two 
cases of Nazir Jharudar v. Emperor (1) and 
Emperor v, Jasha Bewa (2). It would de- 
pend onthe question of fact, whether the 
confession was caused by any inducement, 
threat or promise, having reference to the 
charge against the accused person, It 
should, therefore, have been left to the 
Jury to say whether there was any such 
inducement, threat or promise in this case ; 
but to tell them that the president of a 
panchayat was not a person in authority 
within the meaning of section 24 of the Evi- 
dence Act was clearly erroneous. 

The second reason given by the learned 
Jadge- is also incorrect, because the salish 
was undoubtedly summoned to consider 
the case which was being made against 
‘Aushi Bibi of having given poison to 
Chandra Ban to be administered to Adarjan, 
She was, therefore, before the sales on that 


- charge. 


In this case there appears to iaa been a 
direct inducement from the president and 
members of the salish that if she con- 
fessed they would compromise the matter. 
It is, therefore, extremely doubtful whether 
this confession should have been allowed 
to be placed before the Jury at all. It 
certainly ought not to have ‘been placed 
before them without an explanation as to 
how they should value it, having regard 
to the circumstances in which it was 
made. 

Excluding that confession from consider- 
ation, there remains only the evidence of 
Chandra Ban corroborated, so far as it is 


. corroborated, by the evidence of Nekjan. 


“We feel unable to say, in these circum- 


(1) 9 C. W. N. 474; 2 Cr, L. J. 255. 
(2) 11 0. W. N. 904; 6 Cr. L, J. 154. 
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stances, that the Jury were wrong in re- 
jecting this evidence against the accused 
Aushi Bibi. They had these facts before 


them and they were entitled to reject that 
` evidēnce for any reason that they thought 


proper. 

There is the further fact that the chemi- 
cal analysis does not disclose how much 
arsenic was found in this powder. There 
is, therefore, no evidence on the record 
against the. accused as to the amount of 
poison which was proposed to be admi- 
nistered to Adarjan. 

It would be difficult, Pieratore: to say 
whether the case would come under sec- 
tion 302 or section 328, Indian Renal Code, 
or whether there would be any offence 
proved against Aushi Bibi ab all. We ac- 
cordingly direct that the verdict of the 
Jury be upheld - and that Aushi Bibi be 
acquitted, 

Aeng acquitted. 


A 


OUDH JUDICIAL COMMISSIONER’ S 
- COURT. 
CRIMINAL APPEAL No. 317 or 1915. 

l October 25, 1915. 
Present:—Mr. Stuart, A. J. O., and 
Pandit Kanhaiya lial: A. 7. O. 
PURAN—ÀCCUSED—APPELLANT 
VETEUS 


EMPERO R--PROSECUTOR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 302—Murder— 
Provocation, grave but not sudden, effect of —Sentence, 
measure of. 

A capital sentence is not justified where a murder 
is committed under provocation, very serious though 
not sudden. 


Appeal against the order of the Additional 
Sessions Judge, Sitapur, dated the 20th Sep- 
tember 1915. 

Mr. Haidar Husain, for the Appellant. 

The Government Pleader, for the Crown. 


JUDGMENT.—IE is established beyond the 
possibility of reasonable doubt that Puran, 
appellant, killed Ujagar. The appellant ad- 
mits this fact ‘himself. It is set up 
by his learned Counsel that he caused the 
death of Ujagar whilst deprived of the power 


of self-control by grave and sudden pro- ° 


vocation. 
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We are unable to find that the provocation 
was sudden. Weare satisfied that the murder” 
was premeditated and that Ujagar was 
murdered whileasleep. At thesame time the 
appellant had received very serious provoca- 
- tion, The deceased man was carrying on 
an adulterous intrigue with the appellant’s 
wifeand the adultery wasofa most aggravated ` 
kind. Inthe circumstances we do not con- 
sider that the capital sentence is justified. 

We, therefore, uphold the conviction but 
reduce the sentence to one of transportation 
for life, which is the minimum sentence that 
the law permits us to pass. It will be 
open to the Counsel for the appellant, if he 
so desires, to approach the Local Govern- 
ment with a view to the exercise of cle- 
mency. 

Sentence reduced. 


MADRAS HIGH COURT. 
Criminan Revision Cass No. 538 or 1915. 
Criminal Revision Petition No. 431 
or 1915. 

April 7, 1916. 

Present: —Mr. Justice Seshagiri Aiyar. 
BHAGANATHI SERVAI AND ANOTHER— 
PETITIONERS 
VETSUS 
VALAYEE— COUNTER- PETITIONER — 

l RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 144— 
Order directing Pillage Munsif to be in possession, 
legality of. 

Under section 144 of the Gode of Criminal Pro. 
cedure a Magistrate has power only to direct a 
party to the proceedings to do or abstain from doing- 
a certain act and not to direct a Village Munsif to , 
take possession of the property in dispute. Lp. 831, 
col. I 

Leong Mow v. Tehun Chan, 12 C. W. N. 
8 Cr, L. J. 230, followed. 

- Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the 
proceedings of the Court of the second 
class Magistrate “of Mudukulathur, in 
C. No* 319 Magl. of 1915, dated the 10th 


July 1915. 
Mr. M. D. Devadoss, for the Petitioners. 
` Mr. M. H. Hakim, for the Government. 
Ms. V, Purushothama Atyar, for the Re. 
spondent, 
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In the matter of JOGESH CHANDRA GUPTA. 


ORDER.—The order of the Magistrate 
. was’ passed without jurisdiction. He had 
no power under section 144 of the Code 
.of Criminal Procedure to direct the 
village Munsif to be in possession of the 
property. The section only enables the 
Magistrate to direct a party to the 
proceeding to do or abstain from doing 
‘certain acts regarding the subject-matter 
of the dispute. My view of the section 
is supported by Leong Mow v. Tehun 
Chun (1). The order contained in the 
last clause of the proceedings is set aside. 
The Magistrate will direct the village 
Munsif to restore the properties to the parties 
from whom he or the Police took posses- 
sion. ; 
Petition allowed; Order set aside. 


(1) 12 G. W. N. 1044, 8 Cr. L. J. 230. 


S ‘CALCUTTA HIGH COURT. 
Rererences Nos. 11 to 18 or 1913. 
December b, 1918. 

Present: —Mr. Justice Carnduff and 
Mr. Justice Richardson. 
In the matter of JOGESH CHANDRA 
GUPTA AND OTHERS, PLEADERS. 

Legal Practitioners Act (XVIII of 1879}, ss. 18, 
14—Unprofessional conduct— Vakalatnama, acceptance 
of—Calcutta High Court Civil Rules and Orders, Ch. 
AI, r. 
Pleader, duty of—~Practice. 

_A Pleader filed a petition for the revival of a 
rent suit, which had been dismissed, without having 
any authority to do so, and he alleged that he had 


been instructed “to appear by a clerk of the mukhtar , 


of the plaintiff in the case and that he acted on 
fhe belief that the vakalatnama filed in the original 
suit contained his name, although as a matter of 
fact it did not: 

Held, that the Pleader was guilty of unprofessional 
conduct as he acted in disregard of both section 13, 
clause (a), of the Legal Practitioners Act and of 
clause (e), rule 45, of Chapter XI of the Calcutta High 
ee ae Rules and Orders. [p. 831, col. 2; p. 832, 
col. 1. 

* Per Carnduff,J.—The duty of a Pleader who accepts 
a vakalatnama in which his name appears, is to note 
onit the date andthe name of the person from 
whom itis received, with an endorsement to the 
effect that he is satisfied that the person from 


whom he received it, is either the party himself or ° 


a certificated mukhtar, or one who has been 
authorised by the party to deliver it to him, as the 
case may be. [p. 832, col. 1.] 

A mere verbal acceptance of a vekalajnamuis 
not sufficient. [p. 832, col. 1.] 


45, cl. (e)—Pleader appearing for another- 


Esl 


Where a Pleader appears for another Pleader who 
is unable at the moment to attend Court, he 
ought to let the Court know that he is so appearing. 
[p. 882, col. 2.1 

Per Richardson, J.--The rule in regard to the ac- 
ceptance of vakalatnamas should be strictly and 
scrupulously observed in . the Courts below. In 
connection with the enforcement of the rule, it is 
always open to a Judge to refuse to hear a Pleader 
or to refuse to allow a Pleader to act, who has not 
accepted a vakalatnama in tle prescribed manner, 
besides taking such action as may be appropriate in 
regard to infractions of the rule which escape notice 
at the time and are brought to light subsequently. 
[p. 882, col. 2.] - 


References made by the District Judge, 
Mymensingh, dated the 6th September 1913. 

Dr. Rash Behari Ghose and Babu Naresh 
Chandra Sen Gupta, on behalf of the Pleader 
in Reference No. 11. 

Mr, A. B. Guha and Babu Birendra Kumar 
De, on behalt of the Pleader in Reference No, 
12. 

Dr. Rash Behary Ghose, Moulvi A. K, 
Fazlul Huq and Babu Naresh Chandra Sen 
Gupta, on behalf of the Pleader in Reference 
No. 13. 

Babu Ham Oharan Mitter, in support of 
the three References. 


JUDGMENT. 


Carnpurr, J.—These are three references 
made to this Court under section 14 of the 
Legul Practitioners Act, 1879. 

The first relates to one Jogesh Chandra 
Gupta, who is a Pleader practising at 
Jamalpur, and the charge of professional 
misconduct against him is that he filed a 
petition for the revival of a rent suit which 
had been dismissed, without having any 
authority to do so. 

His reply to the charge is that he had 
been instructed to appear by aclerk of the 
mukhtar of the plaintiff in the case, and 
that he acted on the belief, induced by 
the representation of that person, that the 
vukalatnama filed in the original suit con- 
tained his name, although as a matter of 
fact it did not. 


A. regards the first part of this reply, it 
seems tome that far from being any ex- 
cuse, it indicates a disregard of section 18, 
clause (a), of the Legal Practitioners Act, 
which -provided that no practitioner shall 
take instructions in any case except from 
the party on whose behalf he is retained, 
or some person who is the recognised agent 
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of such party, or some servant, relative or 
friend authorised by the party to give such 
instructions. 

Then as regards the remainder of the 
reply, the first remark that I would make 
is thatitis high time it should be under- 
stood that more is required than the ap- 
pearance of a Pleader’s name in the 
vakalainama signed by a litigant, and that 
mere verbal acceptance is not sufficient. 
The practice ab Jamalpur and, I believe, 
in many other places inthe mofusszl is to 
use printed forms of vakalutnama eontain- 
ing the names of most (if not all) of the 
members of the local bar. Now the duty 
of a Pleader who is prepared to accept a 
vakalatnama of this kind in which his 
name appears, is under clause (e), rule 45, 
Chapter XI, of the High Courts Civil Rules 
and Orders to note on it thedate and the 
name of the person from whom it is received, 
with an endorsement to the effect that he 
is satisfied that the person from whom he 
received it is either the party himself, or 
a certificated mukthar, or one who has 
been authorised by the party to deliver it 
to him, as the case may be. Babu Jogesh 
Chandra Gupta would, therefore, not have 
been justified in appearing even had the 
vakalatnama contained his name, and the 
assurance cf a person from whom ke 
ought to have refused fo receive any in- 
struction, obviously does not extenuate 
the offente. It appears that he has on 
other occasions been guilty of similar laches 
and that on one he actually received 
adjournment costs, and I agree with the 
District Judge in holding that he has 
been guilty of unprofessional conduct. 


But having regard to the fact that he 
is only 24 years of age and has been 
practising for hardly a year and a half, 
to the laxity of the practice I have refer- 
red to and to the further circumstance 
that this is, so far as I know, the first 
case of the kind that has been brought 
to the notice of this Court, I think it 
will meet the ends of justice if we record 
an expression of our severe displeasure and 
let the matter rest there. 

The next case relates to one Sasi Mohan 
Dey, who is also a Pleader of Jamalpur. 
The charge against him is in respect of 
his having filed a petition for time to 
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lodge a written statement on behalf of the 
defendant and subsequently presented a 
hazira (list of witnesses) on behalf of the 
plaintiff. His excuse is that he was not 
engaged for either party, but that in each 
instance he acted simply to oblige an 
absent Pleader at the instance of the 
latter’s clerk. 

A Pleader may no doubt, and not infre- 
quently does, appear for a friend who is 
unable at the moment to attend Court; 
but in such a case he onght to let the 
Court know that he is so appearing, and 
that is the invariable practice so far as 
my experience goes, and where it is followed 
there can of course be no confusion or 
misunderstanding in connection with the 
matter, This Pleader is of 17 years? 
standing, and he ought, I think, to have 
known better, But on the whole it will 
be sufficient to accept his expression’ of 
regret and record our censure. ` 

Regarding the third case of Babu Mohim 
Chandra Dey, it is unnecessary to say 
much, His offence is of a comparatively 
trifling nature, and the recommendation of 
the learned District Judge is merely that 
he be warned. He has already expressed 
his regret, and the learned Counsel who 
appears on his behalf has admitted that 
his conduct is open to censure. I think 
that all.that we need say is that his 
conduct is reprehensible, and that we trust 
that he will profit by the warning con- 
veyed by this proceeding. 

RICHARDSON, J.—I agree. A strict and 
scrupulous observance of the rule in re- 
gard to the acceptance of vakalatnamas is 
required in the High Court and the rule 
must similarly be strictly and scrupulously 
observed in the Courts below. In connec- 
tion with the enforcement of the rule, it 
is always open to a Judge to refuse to 
hear a Pleader, or to refuse to allow a 
Pleader to act, who has .not accepted a 
takalatnama in the prescribed manner. 
But it is also of course the Judge’s duty 
to take such action as may be appropriate 
in regagd to infractions of the rule which 


. escape motice at the time and are brought 


to light subsequently, 
Pleaders censured, 
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MADRAS HIGH COURT. 
Civi Appsars Nos, 246, 249, 353 ann 384 
or 1914. : 
December 8, 1915. 
, Present:—Mr. Justice Coutts Trotter and 
' -Mr, Justice Srinivasa Aiyangar. ; 
INA. S. No, 246 or 1914 
AVASARALA SESHAMMA AND ANOTBRER— 
Derenpants Nos, 15 AND 24— 
APPELLANTS 
` In A. 5, No 249 or 1914 
PRATTI APPALARAJU —DEFENDANT 
No. 1S—APpPELLANT 
In A. 8. No. 353 or 1914 4 
INDRAGANTI VENKATACHELLAM AND 
ANOTHER-~—DerenbDants Nos, 32 AND 383 ` 
~ Å PPELLANTS 
VETSUS 
In A. 5. No. 246, 249-anp 353 or 1914 
Sit RAVU VENKATAKRISHNARAYA- 
NIM GARU —PUuAINTIFE — RESPONDENT 
In A. S. No. 384 or 1914 
VAKADA PADAYYA AND oTHeRs—- 
Derenpants Nos. 8, 14, 19, 20 anp 22— 
APPELLANTS 
VETSUS 
Srn RAVU VENKATA KRISHNA 
KAYANIM GARU AND orgers—PLAINTIFFS 
AND Derenpants Nos, 10, 11, 12 axb 183— 


RESPONDENTS. 
Hindu Law-— Widow— Alienation—Necessit y—Alienee, 


Pd 


burden on, to prove connection between mongy paid and , 


necessity, as well as enquiry aliunde—Factum of enquiry, 
if inferable—Sale—Substantial consideration for widow's 
alienation applied for legal purposes—Purchaser, if to 
retain property on payment of balance of consideration, 


In order to render an alicnation by a widow valid 
against the revergioners, it is not enough for the 


alienee merely to prove the existence of necessity,’ 


or the making of reasonable enquiries by him. He is 
bound to.go further and to show some connection bet- 
weenthe money paid and the necessity. [p. 836, col. 2; 
p. 887, col. 1.] 


Hunoomanpersaud Panday v. Musanuaat Babooce 
Munra) Koonweree, 6 M. I. A. 398, 18 W, R. 81 note: 
Sevestre 258n.; 2 Suth, P, C. J. 29; 1 Sar. P, C. J. 552; 
19 E. R. 147, referred to, 


Maheshar Baksh Singh v, Ratan Singh, 23 C. 766; 
23 I. A. 67; Amarnath Sah v. Achan Kuar, 14 A. 420; 
19 1, A. 196; 6 Sar. P. ©. J. 197, referred to. . 


In the case of a purchase froma Hindu widow, the 
purchaser or his descendant or other representative- 
in-interest must show that he made some enquiry 
as to thenecessity and this cannot be left to be 
inferred from the circumstances. [p. 837, cols. 1 & 2.] 

Where, in the case of an alienation by a Higdu 
widow, a substantial portion of the purchase. honey 


D3 


is shown to have been applied for necessary aud 
legal purposes and the rest not, the proper course is 
to allow the purchaser or his representatives-in- 
interest to retain the land on payment of the 
balance of the sale consideration not shown to have 
been so applied. [p. 837, col. 2.] 


Appeals against the decree of the Court of 
the Subordinate Judge of Cocoanada, in 
Original Suit No. 73 of 1908S. 


Messrs. P. Narayanamutht and B. Somayya, 
fer the Appellants. z 


Messrs Srinivasu Atyangar and P. Somosun- 
daram, for the Respondents. 


JUDGMENT. 
In A. 5, No, 246 or 1914. 


Courts Trorrer, J.—This appeal is on 
behalf of the 15th and 24th defendants, 
who are in possession of certain lands 
which form item No. 4 of the plaint 
schedule. The plaintiff seeks to eject 
them ‘from the lands on the ground that 
he is the heir of the last male holder, 
one Venkayya. The defendants’ title 
ultimately rests upon the document Exhibit 
Vi, dated in the year 1876. By that 
time Venkayya had died, as also his 
uncle Seetharamayya, who had been, according 
to the evidence, the manager of the family 
up to a few years before the death of 
Venkayya. The alienation which iş 
challenged goes back as far as the year 
1876, when by a sale-deed Butchi Venka- 
yamma purported to convey for consideration 
the property in suit to tbe plaintiff's 
father, who had married her daughter. 
We are, therefore, given the task at this 
date of: enquiry whether that alienation 
was for ‘consideration and for necessary 
and proper purposes. I pay no attention 
to the fact that the plaintiffs father 
goes “into the box und says that it was 
a gift for which there was no consideration. 
But as to the question of necessity, the 
learned Judge has gone carefully into the 
evidence and decided that the story set 
up on behalf of the defence is unworthy 
of belief, The story shortly was that 
the money was borrowed for the purpose 
of discharging a debt of Venkayya, which 
debt is said to be evidenced by his 
bond of the year 1875, and that bond 
bears an endorsement, purporting to be 
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signed by tbe widow Butchi Venkayamma, 
that on the 27tb April 1876 she 
sold the suit lands and paid Rs. 500 
towards the principal and paid Rs. 350 to- 
wards interest. It seems odd thatthe en- 
dorsement of payment is only signed by the 
debtor or rather by the widow and is not 
signed by the creditor who had reason pro 
tanto to acknowledge the payment. That 
document is challenged by the plaintiff and 
ihe learned Subordinate Judge has carefully 
examined the facts and the evidence relating 
thereto and has come to the conclusion that 
the document cannot be genuine. One re- 
markable circumstance is that according to 
the evidence of the defence 7th witness, on 
which. most reliance was placed for the de- 
fence, Seetharamayya, the uncle of Venkayya, 
was the managing member of the family, 
and in order to be consistent with it, he is 
driven to say that Exhibit XIII was exe- 
cuted three or four years after Seethara- 
mayya’s death. On the other hand, ` the 
death register, which was produced-and the 
genuireness of which is hardly challenged, 
shows that Seetharamayya did not die until 
six months after the date of this document. 
It is remarkale that the payment of Rs. 850 
should have been made by the widow, who 
is alleged to have been a gosha lady, with- 
out the assistance of the plaintiff’s- father 
or any other male members of the family. 
Another improbable cireumetance is tha long 
story set up by the deferce 7th witness to 
account for his retention of Exhibit XIII, 


to the effect that a sum of Rs; 40 still re- 


mained unpaid, which Butchi Venkayamma 
was unable to pay at the time when she paid 
Rs. 850. At first he stated that she gave a 
bond for Rs. 40, but when it was pointed 
out in cross-examination that that was quite 
inconsistent with the document, Exhibit XIII, 
being produced from his custody instead of 
being surrendered to the debtor by way of 
discharge of the debt in full, he then changed 
his story and said that Butchi Venkayamma 
went on promising to pay the sum of Rs. 40 
and never paid it. Exhibits XIV and XIV 
(a), documents of much later date, which 
recite the transactions between the widow 
and the 7th witness for the defence, con- 
tain no reference whatever by way of re- 
- cital or ‘otherwise to the sum of Rs, 40, or 
to the transaction alleged: to haye  betn- 
brought about under Exhibit XTII. 


1 have no hesitation in saying that I viewed 
the plaintiff’s suit with extreme disfaveur 
and if I could possibly, consistent with the 
exercise `of proper judicial discretion, assist 
the defendants, I should do so. 
to administer law and not make it. 
case most of the witnesses are very old 
people and theopinion as to their veracity 
and reliability formed by the Subordinate 
Judge who tried the case himself is to be 


given greater imporlance than in ordinary ~ 


cases. It would require an overwhelming 
ease to induce me to differ in a case with 


witnesses of this character from the learned - 


Subordinate Judge who heard them. 


I am, therefore, reluctantly compelled to 
dismiss this case with costs, except with a 
shght modification as to the payment of 
costs in the lst Court, for which we 
pass a separate order, which is common to 
all the appeals. 


SRINIVASA Aiyanuar, J.—I agree. 
In Apvean No, 384 or 1914. 


Courts TROTTER, J.—The question raised in 


this appeal is with regard to two sale-deeds, ` 


Exhibits II and Ili, which are sought to 
be set aside by the plaintif as reversioner. 
Those deeds are dated the 8th March 1876, 
One of them was for Rs. 500 and the other 
for Rs. 2,000, the one.for Rs, 2,000 being 


Exhibit III. They were sales effected by Ven- . 


kayya’s widow Venkayamma, and the question 


is whether the purchasers have discharged | 


the onus that lay upon them of satisfying 
the Court either that the money was in fact 
paid for a necessary purpose, or that bav- 
ing made reasonable enquiries they were 
satisfied that it was likely to .be used, or 
was 
purpose. The learned Judge has found that 
a portion of the money raised by the sales 
of the lands covered by Exhibits II and III 
was used in the discharge of a mortgage, 
Exhibit L. Exhibit L was a mortgage, 
dated the 9th August 1867. fora capital 
sum of Rs. 680 borrowed by Seetharamayya, 
the uncle of the last male owner, and it 
was, therefore, a debt which it might well 
be necessary for the widow to discharge. 


We agree with the finding of the learned Sub-. 


ordinate Judge that the proof isadequate that 
that debt was discharged out of thé proceeds 
of the sale of the lands covered by Exhibits 


A 


But we have - 
In this.. 


` 


intended to be used for ‘a necessary ` 
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„II and III. He has found that the figure 
which was paid was a sum of Rs. 1,400, The 
evidence in respect of that is the evidence of 
the 9th witness forthedefendants; and hesays 
that the widows sold the lands (thatis, the 
lands covered by Exhibits II and III) and 
paid to him Rs. 1,300 or Rs. 1,400 towards 
the discharge of the “above deed,” that is, 
Exhibit L. It is from that piese of evidence- 
in-chief that the learned Judge fixed the figure 
of Rs. 1,400 as the amount which conld be 
definitely proved to have been in fact used 
in discharge of debts of the husband of the 
widow, But people never let well alone, 
and the plaintiff proceeded to cross-examine 
him and in cross-examination he said this: 

At the payment I returned to the above 
widow the mortgage-deed and the documents 
given by Seetharammayya with it. I settled 
the amount due to me on the above mort- 
gage-deed. Nothing was paid on it before 
that.” We know, it is not contested from other 
evidence, that the actual amount due on 
that date on the mortgage was not Rs. 1,400 
or 1,300 but Rs. 1,730. The view that I take 
very strongly is that, when a man is speaking 
of a transaction which took place 40 years 
back, he is much more likely to remember 
the fact that the whole amount was paid 
off. than to be quite cértain as to what the 
amount was; and I think his evidence is 
much more reliable where he says that the 
whole amount due was paid off than where 
he speculates after such lapse of time what 
the actual sum paid to him was. We can 
ascertain the whole amount due to him, 
and our finding is that the sum paid was 
Rs.1,730. Reliance’was placed on the sentence 
in hig deposition in which he says: “I do not 
remember if I gave up any portion of the 
debt;” and it is suggested that although 
Rs. 1,780 was due, he might have obtained a 
lesser sum. Before I give effect to such a 


contention as that, I shouldlike to know what. 


the questionand answer were: If the question 
and answer were, e. g. — 

Q. Do you remember giving up any portion 
of the debt? i 

A. No. ° 

No inference could be drawn from the 
deposition. There was no object for him to 
give up anytbing and there was a grown- 
up son of tbe mortgagee by his first wife 
who had an interest in the matter and who 


was not likely to allow the witness, who 


> this. 


was only managing the properties, to remit 
any sum of money in which he had an 
interest. 


So far there is no difficulty. But the 
appellants want to carry the matter further, 
and say that the whole of the Rs. 2,500 
has been satisfactorily shown in this case 
to have been paid in circumstances that 
will render the alienations valid by Hindu 
Law, The facts are these: The deeds 
recite that the lands were sold for the 
discharge of the debts of the vendors’ 
husband; but they do not specify what 
were the debts or give the names of 
the creditors. Undoubtedly we can gather 
from those recitals that the 8th defend- 
ant, who is called as the 16th witness 
for the defendants, is speaking the truh 
when he says that the widows stated at the 
execution of tha sale-deeds that they sold 
the lands for the discharge of their hus- 
bands’ debts; and we are prepared to accept 
that evidence as corroborated by the recitals 
in the deeds. We know that there was 
owing the money under the mortgage, Exhibit 
L, which we have already found to have been 
discharged pro tanto out of ‘these funds; 
and ib is also a fact that there was in exist- 
ence a judgment-debt, which is evidenced 
by Exhibit XXII, for about Rs. 1,500 and 
that a warrant of execution had actually been 
taken out about this very time It is 
suggested by Mr. Narayanamurthi that in 
those circumstances we can infer that the 
money was raised under Exhibits IT and IIL 
for the purpose of discharging not only 
the debt under the mortgage Exhibit L, 
but also the judgment-debt under Exhibit 
XXII. The first position he takes up. is 
He says there i3 evidence on which 
it can be found that not merely these 
debts existed, but that there were represent- 
ations made to the purchasers of the lands 
at the time of purchase by persons other 
than the widows that the money was being 
raised for the discharge of these specific 
obligations; and he relies for that again 
upon the evidence of the &th defendant. 
He is an old gentleman of 70 years of 
ages and in chief he said that he was 
present at the execution of the sale-deeds 
fixhibits II and IIL by the widows; and 
he goes on to say: “The widows stated 
at the execution of the above sale-deedg 


3 


“He never said this 


got the deeds executed.” 
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that they sold the above lands for the 
discharge of their husbands’ debts. They 
said that those debts were due to N. See- 
tanna (that is Exhibit L), by Logayya 
(that is Exhibit XXII)” and certain other 
persons. Jn chief he said nothing about 
any statement made by the plaintiff’s father, 
who was then managing .the affairs of the 
widows and who would no doubt have a 
very strong interest as the father of the 
ultimate reversioner in seeing that the 
alienations were proper and legal. But in 
cross-examination he says this: “I was 
simply present at the execution of the sale- 
deeds.........0.. It was my father that settled 
the terms of the purchase of the lands”, 
which rather reads to me as if he meant 
this: “I was present atthe actual execu- 
tion of the sale-deeds; but it was my 
father, and not |, who was present at the 
time of the preliminary discussion that led 
up to their execution;” his father, of course, 
being the actual purchaser. Then, later 
on he says: “it was plaintiffs father that 
specified the debts due by the widows.” 
before. “My father 
asked plaintiff’s father to state for the 
discharge of whose debts the lands were 
being sold. My father did not enquire if 
the debts were really due. He had the 
sale-deeds executed as soon as the debts 
were specified.” So far, one would think, 
this was another instance of gapsin the 
case of the defendant being supported by 
cross-examination. But unfortunately he 
goes on like this:—‘‘No. I was not present 
when the sale deeds were executed. My 
father himself transacted the business and 
Jam quite will- 
ing to make all allowances for defects of 
memory in a person of 70 years of age: 
and I am bound to say myself that I 
strongly suspect there was some preliminary 
discussion at which it was extremely 
likely that the plaintiff’s father made some 
such statements. Bat even though 1 do 
not think so and even though in a case 
of this sort where a person is speaking of 
a transaction which took place 40 years 
ago, we should not cast an intolerable 
burden of proof after such lapse of time 
on him, I do not think that any one can 
with “conscience act upon evidence of this 
kind with such appalling contradictions, I 


have the greatest reluctance in coming to, 
that conclusion and would act upon that 
evidence if I could; but Iam afraid it is 
not possible. Therefore, one can only suppose 
that as far as the names of creditors are 
concerned, they were suggested tc him and 
as far as-his actual recollection goes, he 
had no reliable or trustworthy recollection 
at all. So much forthat. J, therefore, 
come to the conclusion that there is no 
proof in this case that the defendants or 
their predecessors-in-tille made any enquiry 
aliunde, other than what the widows said, 
as to the necessity for raising the money, 
or the nature of the debts in regard to 
which they proposed to raise the money. 
But Mr. Narayanamurthi says that the 
case goes much further than that and 
even without such evidenze he is entitled 
to succeed. As I understand it, he puts 
his case in two ways. The first way he 
puts itis this: He says: “I have proved 
the existence of debts. I have shown that 
the father of the next reversioner was an 
attesting party to the deeds and must be 
taken to have consented to the transaction 
as being in the interests of his own mincr 
son: and the Court is on that entitled to 
infer without evidence that the purchaser 
made enquiries and got answers that 
corresponded to the facts, namely, that there 
were two debts which were sufficient to 
account for the amount of money given by 
him, Rs. 2,500.” That is the first way he 
puts his case, that is, that itis a legitimate 
inference from the facts that enquiry was 
made and that answers in accordance with 
the facts were given. But he is prepared 
to go even further than that, and he says 
“I have given proof of necessity. Although 
I cannot show that the money was in fact 
applied for the discharge of debts or any 
necessary purpose, yet even if no enquiry 
was made at all, nevertheless the purchaser 
is protected.” I do not think the case he 
cited, Hunoomanpersaud Panday v. Musammat 
Babooee Munraj Koonweree (1), in any way 
supports him. It is quite true that when 
Conffs are speaking on the question of 
necessity, the test they apply işs either 
the existence of necessity or the making 
of reasonable erquiries. But it does not 


_ (1) 6 M. L A, 393: 18 W. R. 81 (note): Sevestre 253 
NG 2 Suth. P. C. J. 29; 1 sar. P. C. J. 582; 19 E. R, 147, 
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at all follow that a further step is not 
“hecessary, namely, that there should be 
some connection between the money ad- 
vanced by the person who advances it and 
the necessity that is proved. It seems to 
me in accordance with the decisions of 
the Privy Council, especially the. case of 
Maheshar Buksh Singh v. Ratan Singh (2) 
and of Amarnath Sah v. Achan Kuar (3), that 
quite a different set of considerations arise 
-when the purchaser or- lender is only able 


to establish the existence of debts in fact ` 


or of necessary purposes. There must be 
shown connection, as I hava already said, 
between those debts or necessary purposes 
and the money advanced. That is obvious 
when one considers that there may be cases 
in which failure tosupply that connecting 
“link may lead to conclusions wholly in 
. conflict with the purpose and the idea with 
which those loans or sales are pərmitted 
and in some cases validated. In the first 
place, it may ba that the slightest enquiry 
would have shown the purchaser or lender 
that there were other funds belonging to 
the hushand’s estate available to the widow 
which she could haye used to extinguish 
“those debts without alienating any-property 
at all. Another factor is this that the 
widow may be raising other sums from 


other persons purporting to raise them for - 


the same purpose, and may be, therefore, 
provided with funds to satisfy those neces- 
sary purposes if she chose fo use them. 
That is not merely a consideration in the 
air, because I think there is very grave 


reason in this case to suppose that the 


widow was raising funds at any rate for 
purpose of specifically satisfying 
the judgment-debt, Exhibit XXII, from 
other persons than the predeceassor-in-title of 
the defendants. Exhibit I appears strongly 
to point in this direction. But even if there 
was not such positive evidence, it is one ofthe 
factors that must put the purchaser on his 
guard. His enquiries may have led him to 
know something which he did not know; 
it may not affect his going on with the 
transaction; but enquire he must. It® may 
- be a hardship to require a man to show 
that a dead person made-enquiry of a 


(2) 23 C. 766; 23 I. A. 57. 
(3) 14.4, 420; 191. A. 196; 6 Bar. P.C. J. 197, 


-particular nature a number of years ago’ 


But there is the law, and in my opinion 
the purchaser, or the descendant or other 


representative-in-interest of the purchaser, 


when the purchase is from a Hindu widow 
must discharge that burden, however hard 
on him it may ba; and must show that 
he made some enquiry aliunde and I do not 
think it can be left a matter for inference 
because if we leave it in that position, 
that the Court may infer that enquiry 
was madeat the time, the rule would be 
made useless. In our opinion,there is nothing 
beyond the Rs. 1,730 which we can possibly 
hold to be hindine upon the estate. With 
regard to what is to be done on that finding 
Mr. Srinivasa Aiyangar conceded very pro- 
perly that where a substantial portion of 
the money paid by the purchaser can be 
shown to: have been applied to necessary 
purposes, the proper course is to allow him 
to retain the land on payment of the balance 
of the purchase price as to which it cannot be 
shown that it was applied towards necessary 
and legal purposes. In this case we think 
that there is no difficulty in holding that 
the Rs. 1,730 which went towards the dis- 
charge of Exhibit L was taken or may be 
assumed to have been ' taken from the 
Rs. 2,000 raised by Exhibit III and, therefore, 
the order will be that the defendants Nos, §, 
14 and 19 to 22 will retain those lands on 
payment to the plaintiff of the sum of Rs. 270 
with interest at 6 per cent, per annum, from 
the date.of suit. With regard to Exhibit 
II that will be set aside, and the defena- 
ants must give up possession to the plaint- 
iff of those lands and pay mesne profits 
to be ascertained by the Court below as 
from the date of suit. With regard to the 
costs of this appeal each party must bear 
their own costs. The memorandum of ob- 
jections will be dismissed with costs. Appeals 
Nos. 246, 249 and 353 are dismissed with costs 
subject to this modification, that, in each 
case, each of the defendants will get costs in 
the lower Court calculated on the value of the 
properties retained by him. l 
Srinivasa AIYANGAR, J.— I agree. 


Appeals dismissed. 
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CALCUTTA HIGH COURT. 
CIVIL APPEAL No. 49 or 1915. 
February 11, 1916. 

_ Present: —Sir Lancelot Sanderson, KT., 
Chief Justice, Justice Sir John Woodroffe, 
Kr., and Justice Sir Asutosh Mookerjee, Kr. 
LAKURKA COAL COMPANY, Lrp.— 
DEEENDANTS— APPELLANTS 
versus 


JUMNADASS BHAGWANDASS— 


PLAInTIFFS— RESPONDENTS. 

Contract, construction of-—Contract partly expressed 
and partly ‘under stood or unwritten — Implied covenants 
—-Course of business Usage of trade—Agreement to 

. supply goods within certain period —Failure to supply 
—Method of delivery not specified—Breach of contract 
—Damages, suit for—Liability of seller— Burden of 
proof. 

“The defendant, a Colliery Company, contracted 
to supply a specified quantity of coal to the plaintiff 
firm within a period of six months atrates agreed 
upon by the parties. The agreement was partly 
parol but was based chiefly on correspondence. The 
defendant, after despatching a small quantity, 

. stopped further supply owing to the shortage of 
wagons supplied by the Railway Company to load 
and remove the coal. It was conceded by the 
parties that, in the course of business, the defendant 
used to indent on the Railway Company for wagons 
for the carriage of coal, not specifically for individual 
buyers, but in accordance with despatching 
instructions received from various customers. In 
a suib for damages for breach of contract to supply 
the agreed quantity, the defendant company pleaded 
_that partly owing to the holding of the Imperial 
Durbar and partly owing to trade conditions, the 
Railway Company did not send them sufficient 
wagons to meet their customers’ requirements and 
that, therefore, they were not liable to pay any 
damages : 


Held, (1) that, as the contract was imperfectly 
expressed, and silent as to the mode of de- 
livery, an implied covenant might be inferred 
having regard tothe custom of trade or the course 
of business usual in the class of transactions to 
which the contract related; (p. 846, col. l; p. 841, 
col. 1; p. 850, col. 1.] 


(2) that, though it was the defendant company’s 
duty to indent for wagons to load the coal, they 
did not impliedly undertake an absolute obligation 
to supply the wagons, and were not liable -for loss 
resulting to plaintiff by shortage of wagons, the 
implied term of the contract being that, in the 
event ofa shortage of wagons, the company would 
only allocate for the use of the plaintiff a fair or 
proportionate share of the wagons available. [p. 844, 
col. 1; p. 847, col. 1; p. 85]; col. 2.1 


Per Sanderson, C. J. The principle on which a 
- stipulation. or undertaking is to be implied in a 
written contract is to give such business efficacy 
to the transaction as both parties must have intend 
ed, at all events, it should have, not to impose 
on one side all the perils of the transaction, or to 
emancipate one side from all the chances of failur e, 


# 


~ 


but to make each party pro mise in ‘Jaw as mich as 
it must have been in the contemplation of both. 
parties that he should .be responsible for in respect 
of those perils or chances. A Court has no right 
to imply in a written contract any stipulation 
between the parties, unless, on considering the 
terms .of the contract in a roasonable and business 
manner, animplication necessarily arises that the 
parties must have intended that tho suggested stipu- 
lation. should exist. [p. 841, cols. 1 & 2. 

The Moorcock, 14 P. D. 64 at p. 68; 58 L. J. P. 73; 
60 L. T. 654; 37 W. R. 439; 6 Asp. M. C. 373; Hamlyn : 
v. TYood, (1891) 2 Q. B. 488; 60 L. J. Q. B. 934; 65 L, 
T. 286; 40 W.R 24, relied on. 


Per Woodroffe, J .—In a suit for damages for breach 
of contract, it is for the plaintiff to establish both 
the contract and its breach. Ep: 845, col. 2.) 


Per Mookerjee, J.—The law recognises the fact 
that men assume that the words of their contract 
will be understood in their trade meanings and that 
the terms of their agreements will be governed by 
the well-recognised usages of the callings to which 
they relate, and it necessarily looks to these usages 
to ascertain the real thought of the contract. It 
finds that merchants do not write all the terms of 
their contracts, but rely upon the knowledge and 
good faith of one another as to matters so well 
known that special. reference to them would be 
burdensome and unnecessary, and they accordingly 
agree upon many of the terms of their contracts 
by mere silence; what these terths are, must, be . 
shown by parol evidence. [p. 850, col. 1.j 

The usage deemed incorporated by implication 
into a contract must be shown to be certain and 
reasonable and so universally acquiesced in that eyery- 
body in the particular trade knows it, or might know 
it if-he took the pains to enquire. [p. 849, col. 23. 
p. 880, col. 1.) 

Brown v. Byrne, 3 Hl. & BI 703; 20, L. R. 1699; 23 
L. J Q. B. 313; 18 Jur. 700; 2 W. R. 471; 118 E. R 
1304; 97 R R. 715; Humfrey v. Dele, 7 E1..& Bl. eh 
119 E. R. 1246; 26 L.J. Q. B.187;3 Jur. (x. 8) 2 
110 R. R. 587; Juggomohun Ghose v. ea ; 
M. I. A.268; 4 W. R. 8 (P. CO); I Suth. P. C. J. 357; 
1 Sar. P. C. J. 681; 19 E. R. 308; Plaice v. Allcock, 
4 F. & F. 1074; Devonald v. Rosser, (1906) 2 K. B. 
728;75 L. J. K. B. 6-8; 95 L. T. 232; 22 T.L. R. 682; 
R. v. Stoke-upon- Tent, 5 Q. B. 303; Sl. J. M O. 
41; 8 Jur. 34; 114 E. R. 1263; Hamlyn v. Wood, (1891) 
2 Q. B. 488; £0 L. J. Q B. 734; 65 L. T. 286; 40 W. R. 
24; Folkart Brothers vy. Vettivelu Nadan, 11 M. 459; 
Prodyote Kumar Tagore v. Bakhal Chandra Sarkar, 5, 
Ind. Cas. 243; 37 0, 322; 11 0. L. J. 209; 14 ©. W, N. 
487, referred to. 


Appeal against the judgment and decree 


of Mr. Justice Chaudhuri, in ea Civil 
Suit No. 127 of 1915. 


Messrs. S. R. Das and Langford James, 
Counsel, instructed by Messrs. Morgan & oe 
for the Appellants: 


Messrs. B. O. Matter, A. N, “Oh bidhan and 


Å.. Sinha, Counsel, instructed by: Mr. Debi 
Prasad Khaitan, for the Respo ndents, 
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h JUDGMENT, 

SANDERSON, O. J.—This is an appeal by 
the Colliery Company from a judgment of 
Chaudhuri J., delivered on 14th April 1915 
by which he gave judgment for the plaintiff 
for Rs. 29,224-3-3 with interest. The claim 
was based on a contract whereby the 
plaintiff agreed to purchase from the Colliery 
Company 6,000 tons of Rubble at Rs. 1-6 and 
4,000 tons of Dust at Rs. 1-4 per ton to be 
delivered from-November 1911 to April 1912, 

It is agreed that the contract quantity 
has not been delivered and the defendants’ 
contention was that the non-delivery was 
due to the failure of the supplies of Railway 
wagons for the conveyance of the coal, for 
which the defendants allege they were not 
_ responsible. 

It appeared that the only method of 
removing the coal from the colliery was by 
Railway wagons from the colliery siding, 
that the colliery had no wagons of their 
own available for the delivery of coal to 
their customers but if was the practice for 
the Colliery Company, in accordance with 
instructions from their customers, to indent 
upon the Railway Company for the wagons. 
Such indents were made for all their buyers 
according to despatching instructions and 
` not separately for each buyer. The plaint- 
iffs, in addition to other business carried 
on by them, were dealers in coal and had 
been in that trade for some seven or eight 
years at the date of the contract. 

On the 6th September 1911, the plaintiffs 
wrote to H. V. Low & Co., who are the 
Managing Agents in Calcutta for the 
Colliery Company, asking them to quote the 
actual selling rate for B. B. Rubble from 
the Lakurka Company and stating that if 
the rate proved agreeable, they intended 
accepting the entire stock of B. B. Rubble 
from the lUakurka Colliery. Apparently 
a rate was quoted, for on the 12th 
September 1911 the plaintiffs again wrote a 
letter to Low & Oy., see letter (page 11):— 

“We are prepared to accept your rate for 
Lakurka B. B. Rubble at Rs. 1-6 per ton as 
referred to in your letter of llth September 
1911, and beg to state that if you feel agreed 
to enter into a contract as to supplying 
ns all the B. B. Rubble that is lying 
in your stcck and will be raised til 
March 1912 and that no other men will 


be given supply of B. B. Rubble from 
your Lakurka Colliery except ourselves and 
that regular supplies will be arranged 
against our indents for wagons, we are 
quite prepared to deposit amount to your 
satisfaction either at yours or at your 
office as you please. We beg to add that 
we shall commence taking delivery from 
October and with slow progress till De- 
cember but the last three months from 
January to March 1912, ours will be 
plenty of orders to hand and those you are 
to please arrange to give prompt effect to. 

‘Also please let us know as to what 
will be the probable quantity including 
the B. B. Rubble lying in stock and that 
will be raised till March 1912. Please oblige 
us by your kindly quoting the actual rate 
for Dust from your liakurka Colliery by re- 
turn. A favourable reply will highly oblige. 

P.S. The deposit money must be the 
one as current in all other offices.” 

No answer was sent to this and accord- 
ingly the plaintiffs wrote again on the 
16th September 1911 (page 12): — 

“Wa beg to invite your kind attention to 
our letter No. 412 of 12th September 1911 
and shall feel glad to have an early reply 
thereto.” 

Then an interview took place on 15th 
October 1911 at the Colliery at which 


Mr. Castles, the Colliery Manager, Mr. 
Pattinson, a partner in Low & Co., Mr. 
Moore and two of the partners in the 


plaintiffs’ firm were present, and an agree- 
ment was evidently arrived at between the 
parties for on the same day a letter was 
sent from the Lakurka Colliery signed Low 
& Co. to the following effect:— 

“With reference to our conversation you 
may take delivery of 6,000 tons of Rubble 
at Rs. 1-6 (Rupee one and annas six) 
and 4,000 tons of Dust at Rs. 1-4-0 (Rupee 
one and annas four) per ton from Novem- 
ber to April, cash with order and sub- 
ject to a deposit of Rs. 1,000 (Rupees 
one thousand) Government paper as security 
of due fulfilment of this contract.” 

On the 9th October the plaintiffs replied 
(page 13)-— 

“With reference to your letter No. 948 
of 15th.October 1911 in connection with 
the purchase of B. B. Rubble and Dust 
from Lakurka, and that of 15th instant 
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regarding the purchase of B. B. Rubble 
from your Anckland Colliery, we beg to 
state that we agree to accept the quanti- 
ties as offered by you in your above and 
that the money towards the security de- 
posit shall ba sent you after the Kali 
Puja Festival that takes place on the 2lst 
next, as our Head Office at Ranigunge is 
also closed for the said period.” 

This was directed to Low & Co. at 
Calcutta. Low & Co., writing from Caleutta, 
replied on the 20th (page 14):— 

With reference to your letter dated 19th 
instant, we have no knowledge of a letter 
No. 948 dated 15th October 1911, nor of a 
letter regarding the sale of Auckland B. B. 
Rubble. 

“We must see these letters and ascertain 
what quantities and rates were offered you 
before going further into the matter.” 

Obviously they had not been advised of the 
contract made atthe Colliery and evidenced 
by the letters of the 15th and 19th October 
1911. Consequently the plaintiffs wrote on 
26th (page 14):— 

“With reference to your favour dated 20th 
instant, we beg to send yon herewith copies 
of your letters Nos. 948 of 15th October 
1911 regarding sale of 6,000 tons of B. 
B. Rubble and 4,000 tons of Dust from 
Lakurka Colliery at Rs. 1-5 and Rs, 1-4 
per ton respectively and that dated 
15th instart regarding disposal of 4,000 tons 
of B. B. Rubble from your Auckland Oclliery 
at Re. 1 per ton for ready references. To 
make it more plain we beg to remind you that 
the former letter was written out at 10 
in the morning in the Lakurka Colliery Office 
while the latter at the Lakurka Colliery 
Manager’s Bungalow at 4p. x. in the evening. 
Further we beg to add that you did offer 
us above-mentioned rates and we agreed to 
accept them. 

“Herewith we beg to send you a hundi valued 
Rs. 1,000 (Rupees one thousand only) on pro- 
duction of which at our Caleutta Office 
Lalchand Nopechand, 180 Harrison Road, 
the total value will be paid in, in exchange, 
which please keep with you in deposit as 
security towards the proposed contract on 
the disposal of the B., B. Rubble and Dust. 
Please be gocd enough to acknowledge a 
formal receipt for the hundi or the money 
you get in exchange with it at an early 


date and issue necessary instructions to your 
respective Collieries to effect prompt deliveries 
of stuff against our requisitions. Thanking 
you in anticipation.” 

“Low & Co. replied on the 27th (page 15):— 

“We are in receipt of your letter No. 883 
dated 26th instant enclosing copies of our 
letters No. 948 and No. nil dated 15th instant 
regarding the sale of 6,000 tons of Lakurka 
B. B. Rubble Coal, 4,000 tons of Lakurka 
Dust Coal and 4,000 tons of Auckland B. B. 
Rubble Coal to you at Rs. 1-6, Rs. 1-4 and 
Re. 1 per ton respectively, which are in order. 

“On your hund? amounting to Rs. 1,000 
security for the due fulfilment of the contract 
being cashed our formal receipt will be 
handed to your Calcutta friends and we 
will hold ourselves in readiness to deal with 
your despatching instructions.” 
~ In my judgment, even if it had not been 
already madeat the interview, the contract 
was concluded on the 19th by the letter which 
the plaintiffs sent accepting the terms offered 
by the defendants in their letter of the 15th, 
and this is the contract which the Court has 
to construe in this case. 

It is alleged by the defendants that after 
the contract had been made and during the 
latter part of the month of November, a 
shortage of Railway wagons began to be felt, 
partly owing to the Durbar and partly owing 
to trade conditions, and that- Railway Com- 
panies did not supply sufficient wagons 
to the Colliery to enable the Company 
to meet the requisitions of the Company’s 
customers and that consequently the 
deliveries of the quantities asked for by the 
plaintiffs could not be delivered. Assuming 
that there was such a shortage of wagons 
and that it was the cause of the non-delivery, 
the first question to be considered is whe- 
ther the defendants can be held liable for 
such shortage of wagons. The learned Judge 
has held that it was part of the contract 
that the defendants should provide the 
wagens necessary for the delivery of the coal 
to the plaintiffs, and consequently that the 
defendants are liable for the failure to deliver. 
Thé contract as contained in the letters above- 
mentioned has no reference to the supply of 
wagons, and it is not suggested that the 
arrangement made at the interview of j the 
Sth October 1911 carried the, matter: any. 
further. 


+ 
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If, therefore, there was an undertaking 
by the.defendauts to provide the wagons, 
it must bean implied undertaking. 

The principle, on which a stipulation or un- 
dertaking is to be implied ina written contract, 
was laid down by Bowen, la. J., in The Moor- 
cock(1) where he says: — Animplied warranty, 
or, as itis called, a covenant-in-law, as dis- 
tinguished from an express contract or express 
warranty, really is in all cases founded on the 
presumed intention of the parties 


from what must obviously have been the inten- 
tion of the parties, the law: draws with the 
object of giving efficacy to the transaction and 
preventing such a failure of consideration as 
cannot have been within the contemplation 
cË either side; and I believe if one were to 
take all the cases, and they are many, of 
implied warranties or -convenants-in-law, 
it will be found that inall of them the 
law is raising an implication from the 
presumed intention of the parties with the 
object of giving to the transaction such 
efficacy as both parties must have intended 
that at all events it should have. In business 
transactions such as this, what the law 
desires to effect by the implication is to 
give such business efficacy to the transaction 
as‘must have been intended at all events by 
beth’ parties who are businessmen; not to 


impose on one side all the Win of the 


transaction, or to emancipate one side from 
all the chances of failure, but to make each 
party promise in law as much, at all events, 
as it must have been in tha: contemplation 
of: both parties that he should be responsi- 
ble for in respect of those perils or chances.” 

And this principle was followed down by 
Lord Esher in Hamlyn v. Wood (2), and 
the passage to which Iam about to ‘refer 
is at page 491, where he says: “A. large 
number -of cases have been cited, in some 
of which the Court implied a stipulation, and 
in others refused to do so. In my opinion, 
it is useless to cite Such cases, so far as they 
merely show that in the particular case an 
implication was or was not made. The only 
use of citing such cases is where hey lay 


< down the rule'asto such implications, upon 


(1) 14 P.D, 64 at p. 68; 58 L. J. P. 73; 60 L. T. 6545 


37 W. R. 439; 6 Asp, M. C. 373. 
(2) (1891) 2 Q. 9 458; €0 L. J. Q. B. 734; 65 L. T.. 
286; 40 W.. R, 24,0 


, and upon ` 
reason. The implication which the law draws 


' clusion 


. the plaintiffs’ 


which the Court will act in dealing with 
the particular case before it. . I have for a 
long time understood that rule to be that 
the .Court has no right to imply in a 
written contract any such stipulation, 
unless, on considering the terms of the 
contract jn a reasonable and business manner, 
an implication necessarily arises that the 
parties must have intended thatthe sug- 
gested stipulation should exist. Itis not 
enough to say that it would be a reasonable 
thing to make such an implication. It must 
be a necessary implication in the sense that I 
have mentioned.” Then he refers to the 
passage of Lord Justice Bowen which I have 
already quoted. 

The question, therefore, is, can the Court 
in - considering this contract in a reasonable 
and business manner come to the con- 


that an implication necessarily 
arises that it was the intention of 
the parties that the defendants should 


undertake the absolute obligation to provide 
the wagons and be responsible for any 
failure of supply, even though they had 


taken all reasonable steps io procure them 


and the Railway Companies had failed to 
supply them ? 

It is admitted by the defendants that 
an undertaking. to indent for the wagons 
and to load the coal into the wagons when 
supplied by the Railway Companies, must 
be implied. It was the regular practice 
and course of business for the customers to 
send their requisitions to the Colliery and 
for the Colliery Company to indent for 
wagons in accordance therewith. It was 
indeed stated that as a matter of practice and 
course of business the Railway Companies 
only received indents from the Colliery 
Companies, Further, the rate mentioned 
in the contract included charges for 
moving the Rubble and Dust from the Colliery 
to the siding and loading it inte the 
wagons. Therefore, if must necessarily be 
implied that there was a duty on the defend- 
ants to ident for wagons in accordance with 
requisitions and load them 
when supplied. 


But Iam unable to say thatthe further 
obligation’ mentioned above, eviz., that the 
defendants would procure the wagons and 
would be responsible for any failure to 
supply, must necessarily be implied. In 
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the first place, the form of the contract is 
“you may take delivery of 6,000 tons”, 
` etc., which would point to a taking of 
delivery in the ordinary way, vz. by 
delivering the coal into- wagons at the 
-Colliery siding. So far as it-goes, it would 
indicate a limitation of the defendants’ liabi- 
lity to loading the coal into wagons when 
supplied. In the second place, the Indian 
Mining Association form of contract, which 
I understand was the ordinary form óf 
brokers’ contract in the coal trade, was put 
in evidence aud this shews that such con- 
tracts are made “subject tosupply of wagons” 
for which the sellers “shall indent on the 
Railway Company upon receipt of buyer’s 
.despatéhing instructions.” 

. There was no evidence or suggestion 
that the rate mentioned in the contract 
was more than the market rate and it 
seems to me strange thatthe defendants 
should without extra remuneration have 
taken upon themselves an obligation, not 
usually undertaken in such contracts, viz., 
an absolute liability to provide the wagons, 
over the supply of which they bad no control 
except by way of indenting upon the Railway 
Companies. k 

To make snch an implication would, in 
my judgment, be in the words of Bowen, 
L. J., “to impose on one side all the perils of 
the frananotion or “to emancipate one side 
from all the chances of failure,” and I 
cannot come to the conclusion that such a 
promise must have been 1 in the contemplation - 
of the parties. 

This view of the case is borne ont by the 
subsequent correspondence, which was volu- 
minous. It is clear that the plaintiffs 
- were complaining of the non-delivery of the 
coal requisitioned by them, but an 
examination of the correspondence shews 
that they did not assert the absolute 
obligation of the defendants now relied 
upon until the attorney’s Jetter of Sth 
May 1912, but that when writing themselves 
what they were insisting upon was that they 
ware not recelving-a proper proportion of the 
wagons which were in fact supplied by the 
Railway Companies. 

On the other hard, when the complaint as 
to non-delivery was first made, viz., by the 
plaintiffs’ letter of 22nd November 1911, the 

defendants replied on the 23rd alleging the - 


shortage of wagons as an excuse. 
had been the absolute obligation on the 
defendants now contended for, one 
might have expected the plaintiffs to 
have stated at once that the shortage was 
no excuse for non-delivery and that they 
should hold thé defendants to their contract 
On the contrary, by their letter of the 29th 
November 1911, they seem to: accept the 
position that the defendants were'excused 
from delivering as regards one Railway 
where there was a shortage, but alleged thaton 
another Railway, riz, the B.. N. Railway, 
there was not the game excuse, 

On the 30th November the defendants 
wrote:— 


“Dear Sirs, 

“We are in receiptof your letter dated 29th 
instant and regret the delay in executing 
your orders, but all buyers of coal are ex- 
periencing the same trouble and we are doing 
our best at the ‘Collieries to despatch what 


` wagons are given us proportionately to our 


buyers. ; 
‘We have written to the Colliery Managers 
both at Lakurka and Auckland, asking them - 


_ to giye special attention to your orders.” 


To this proposition of proportional distri- 
bution there was no reply, and the plaintiffs 
did not rely upon the absolute right to have 
the wagons procured by the defendants for | 
the delivery of their coal. 

Again on the 15th and 16th January 1912 
- (page 28) the defendants wrote:— 


“Dear SIRS, 

In reply to your letter dated 12th instant 
we regret the delay in dealing with your 
orders, which is, as you know, due to small 
supplies of. wagons. Mr. Burtis giving special 
attention to your orders and will reserve as 
many wagons for your requirements as he 
reasonably can.” 


“16th January 1912. : 
“DEAR SIRS, i 

“We are in receipt of your letter of the 
15th instant and have written strongly to the 
Colliery *,Manager regarding your require- 
ments and- trust you will have no further 
cause to complain of short supplies. 


There was a reply to that letter on the 
18th Jangan by the plaintiffs (page 29), 
who write;— 


w 


If there e - 


” - 
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18th January 1912. 


`: 


~ 


tt 
DEAR SIRS, 


“Woe are glad to note the contents of your 


favour dated 16th -instant and trust that. 


henceforth we may have our order to a 
certain extent complied with by Lakurka 
Colliery Manager but we would at the same 
time suggest: of your kindly transferring 
‘same 4,000 or 5,000 tons B. B. Rubble or 
Dust from Lakurka Colliery to your Gurud- 
pore Colliery where we learn slack coal is 
_ lying in abundance, or from any other 
~ Collieries where you may feel convenient. 
In the event of your complying with the 
_ request, we are confident that we may have 


- supplies of fair proportion, of wagons. 


Awaiting a reply by return,” 


_ Then again on the 80th January the de- 
fendants wrote (page 32):— 


“DEAR SIRS, 


“In reply to your letter datèd 29th amn 
we have to say that you are receiving a pro- 
portionate number of the few wagons sup- 
plied to Colliery. Colliery Manager has 
been instructed to give your orders as much 
attention as possible. We have already 
replied to your letter dated 23rd instant. 


-` All cash and orders must be submitted to 


this office whence the orders will be passed on 
to Colliery for execution. Colliery has mo 
Authority to deal with orders.” 


Then on the 18th of February they wrote . 


nee 40):-—~ 


“Dear SIRS, 


“With reference to your No. 1881 dated 
. 12th instant we beg to say that wagon sup- 


plies are now worse than ever they have’ 


been before. Akra and Sonth Gobindpur 
have been unable to supply any Rubble or 
Dust to you, as practically no wagons ‘for 
public orders have. been supplied to them. 
Auckland is ina similar position. We are 
doing all we can under the circumstances 
and are doing our best to carry onuteyour 
contract as far as circumstances permit, and 
-your almost daily letters asking tor supplies 
of wagons, which it ought to be clear to you 
we are unable to obtain, are quite unneces- 


sary.” 


Then on the 2lst of M. areh they wrote 
(page 46 ):— 
DEAR SIRS, 

“We are in receipt of your letter No. 2297 
dated 20th March 1912 and are asking- our 
Colliery Manager’ to increase deliveries to 
you. 

“With regard to your claim we do not ad- 
mit liability. The shortness of wagons has 


-interfered not only with the supply of coal 


but with the whole work at the Colliery. 
You have been at the Colliery frequently of 
late and must ‘have seen for yourself that 
there is no room to stock and no room to 
conduct screwing operations. We are giving 
“you a share of our wagons so far as the 
deplcrable conditions at the Colliery will 
allow, and we must, therefore, ask you to give 
us time to complete the contract.” 

Then on the Brd of April they wrote 
(page 48):— 


“Dear Ss, 
“We are in receipt of your letter dated 2nd 
instant and in reply have to say that you are 


- receiving a fair proportion of the wagons not 


required for Government orders. There are 
other buyers with running contracts with 
Colliery as well as yourself and you cannot 
expect to receive supplies to the complete 
exclusion of other customers.” 


There was no reply to this. The plaintiffs 


i wrote on the 23rd April 1912 (page 50):— 


a SIRS, 

We beg to state that we are now quite 
tired of and disgusted with writing to you 
about increasing supplies, but without any 
effect whatever. This month we have re- 
ceived supplies both from Auckland and La- 
kurka Collieries which areequally poor. This 
sort of supplies as has been continued for 

. months together will not complete the con- 
tracted quantity. We shall, however, in refer- 
ence to your letter dated 21st ultimo, be glad 
to extend the period up to 15th May 1912, 
should you feel glad to arrange to completa 
our contract during the said period. But as 
we anticipate that you will still fail to act up 
to your promise as you have already done, 
we shall have to adopt measures for the 


same.’ 


To which the letter of the EN on 
the Ist of May was an answer in these 
terms (page. 51)—: 


bad 


‘to procure the wagons 
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DEAR SIRS, l 
“6,000 tons Lakurka B. B. Rubble. 
“4,000 tons Dust. 
“4,000 tons Auckland B. D. Rubble. 


“With reference to your above contracts 
we are prepared to continne delivery until 
their completion under the following condi- 


‘tions. 


“We will deliver during the remainder of 
this season’such quantities of Dust and B. B. 
Rubble as there are wagons available for. 
Any quantities remaining not despatched to 
be carried forward fer delivery next season 
subject to wagon supplies. 

“Kindly let us know if you agree to the 
above otherwise the contract is finished.” 


1 have not referred to all the letters 
which were read many times in the course 
of the argument. To my mind the correspond- 
ence 18 inconsistent with the absolute obli- 
gation now contended for by the plaintiffs, 
viz., that the defendants were under a liabi- 


lity to procure the necessary wagons, though ` 
it is quite consistent with the case that the 


plaintiffs were entitled to a certain pro- 
portion of the wagons supplied by the 
Railway Companies, and shews that they were 
complaining that they were not receiving a 
proper proportion. 


In my judgment, therefore, there was 
no absolute obligation upon the defendanis 
necessary for the 
delivery of the coal and dust to the plaintiffs, 


but that in this respect the defendants’ - 


liability was limited to indenting for the 
wagons and loading the coal when they were 
supplied by the Railway Company. 


The question, then, arises whether there 
was such shortage of wagons as justified the 
defendants in delivering to the plaintiffs 
about 1,372 tons of B. B. Rubble and about 


.770 tons of Dust Coal during the specified 


time instead of 6,000 tons and 4,000 res- 
pectively. 


I do not think there is any question that 
if the defendants had allocated all the 
wagons, which they received from the Rail- 
way Companies, to the plaintiffs, there 
would have keen more than sufficient wagons 
for delivery of the whole contract quantity, 
but onthe other hand itis equally clear 
that if the Company’s. indents for the 


whole of their -customers are taken into 
consideration, such indents were not, fully © 
complied with, and only a small proportion 
of wagons indented for was in fact sent, 
and the defendants contend that inasmuch 
as the known practice was for the Colliery 
to indent for all its customers and not for 
any particular customer, ihe only obligation 


upon the defendants on the happening of ' 


the shortage was to distribute the wagons > 
actually- received among the buyers for 
whom the defendants had indented, and that 
in making such distribution not only must 
the orders -of all the buyers be considered, 
hut also the maintenance of the working of 
the Colliery; that there was no obligation 
to distribute the wagons on auy standard of 
fairness unless such standard means taking into 
consideration not only the number of wagons 
ordered by the various buyers and the 
number supplied, but also the necessities 
of the Colliery and the course of business as 
regards the preferment of certain classes 
of orders. 


It was further contended that the above- 
mentioned obligation did not arise out of 
the original contract of purchase and sale, 
bat upon a contingency not contemplated by 
the parties and out of a contract of agency 
implied from the course of business and from 
their indenting for wagons. 


I think, therefore, the case stands thus:— 
There was an obligation on the defendants 
to indent for wagons in accordance with 
the plaintiffs’ requirements; though the 
plaintiffs gave up making regular and 
specific requisitions for wagons in accord- 
ance with the request of the defendants, 
they clearly intimated that they wanted 
sufficient consignments to complete the deli- 
very within the contract time; the defend- 
ants did indent for sufficient wagons to com- 
plete thedelivery, they did in fact get sufficient 
wagons, but such wagons were supplied in 
respect of indents sent by the defendants 
on behalf of other customers as well as 
the plaintiffs. 


Under these circumstances, the plaintiffs 
allege that they are entitled to judgment. 
On the other hand, the defendants say that 
by reason of an implied agreement arising 
out of the course of business the defendants 
were only’ bound to give the plaintiffs 
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a proportion of the wagons actually re- 
cêived, and that they gave them such pro- 
portion. 


This view of the case has not really been 
considered in the Court of first instance, 
_ for inasmuch as the learned Judge held that 
the defendants were under the absolute lia- 
bility to provide the wagons, the last men- 
tioned auestions did not arise. 


It is true that the learned Judge had 
held that the defendants had “successfully 
shewn-that there was not any inequitable 
distribution of -the wagons received” but 
this was, in view of his previous decision, 
“obiter dictum,” and'his finding on this point 
has been challenged by the learned Counsel 
for the plaintiffs. 


I think, therefore, this ase should be 
allowed and the case remitted to the 
original side for the above-mentioned matters 
to be tried. Iam not certain whether any 
amendment of the pleadings will be neces- 
sary; but in. my judgment, if any . amend- 
ment is necessary leave should be given to 
allow the parties to raise the issues which 
arise In view of the construction which I 
have placed upon the contract. 


I have purposely abstained from express- 
ing any opinion as to the merits of any of 
the matters which will have to be investi- 
gated before the. learned Judge of the 
Original Side, so as to avoid any chance of 
prejudice to the one side or the other; but 
I wish to make it clear, as far as my 
‘own judgment is ecricerned, that the only 
matter | have decided is the construction 
of the contract, and that all other matters, 
as for instance,” the allegation that the 
real cause of the delay was not shortage 
‘of wagons but shortage of Coal and Dust, 


are open to the plaintiffs, and that if the. 


question of proportional distribution be- 
comes material, the plaintiffs should not 
be precluded by the above-mentioned finding 
_of the learned Judge in that respect, and that 
this matter also must be regarded as fully 
open to the plaintiffs, I think the appeal 
“should be allowed with costs, and the costs 
‘of the first trial should be left to the discre- 
tion of the sudge who tries the case. 


Wooororre, J —This appeal raises several 
questions of difficulty owing to the absence 


` contract. 


of a formal contract and the paucity of 
evidence regarding its making, the happen- 
ing of a contingency for which no express 
provision was made, which provision must 
be made out from the course of business. 
Ib raises alsoa number of questions which 
ib is not. possible to here deal with as they 
have not been the subject of pleading, 
sufficiently specific issues and evidence and 
which have not been dealt with in the 
judgment, which proceeds upon the single 
point of the construction of the contract. 
The suitis one for damages for breach of 
It is for the plaintiff to establish 
both’the contract and its breach. Negoti- 
ations opened with an enquiry made ina letter 
of Eth September 1911. A reply was given 
by the Colliery Agents on the llth Septem- 
ber 1911, which is not produced, and replied 
to by the letter of the plaintiffs of 12th 
September 1911 and 16th September 1911. 
Then on the 15th October, according to the 
evidence of the plaintiff Furusuttamdas, a 
contract was entered into at the Colliery with 


Mr. Pattinson, a member of the firm of 
Messrs. Low d Co., the Colliery 
Agents. His evidence is that it was 


arranged that 6,000 tons of Rubble and 4,000 
tons cf Dust trom the Lakurka Colliery 
would be supplied at R3. 1-6 and Rs. 1-4 bet- 
ween November 1911 and Aprml 1912, I quote 
the words of the witness. This oral con- 
versation is said to have been confirmed by 
a letter written at the Colliery, dated 15th 
October 1911, which states “You may take 
delivery of 6,000 tons, ete.” This letter was 
accepted by another of 19th October 1911 
written to the Caleutta firm, who replied on 
the 20th -October 19!1 that they had no 
knowledge of the matter. On the 26th 
October 1911 it was explained to the latter . 
that the contract was entered into at the 
Colliery, to which Messrs. Low & Co, 
replied accepting the position and declaring 
that they held themselves in readiness to 
deal with despatching instructions. 
If tha contract is to be found only in 
the oral evidence above referred to, and the 
letters dated 15th October 1911 and 19th 
October 1911, then according to the con- 
tract it would appear that delivery was 
to be at the defendants’ Colliery feom which 
jt was to be removed apparantly by the 
“plaintiff, since nothing is’ said about the 
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_ despatch of coal by the Colliery. Such 
removal depended on the question whether 
railway wagons were available for the 
purpose. Nothing is said as to who was 
to get the wagons necessary or upon whom 
the loss would fall in the event of the 
Railway Company being unable to supply 
wagons. It is, however, common ground that 
the contract included terms to be gathered 
from the course of business. It is admitted 
that aceording fo such course of business 
the Company was under an obligation to 
indent for the .wagons and if the wagons 
asked for were fully supplied, to . assign 
them to the purchasers on whose behalf the 
indent was made, and then to load the 
wagons without further charge. The defence 
is that though not bound so to do by the 
express terms of the contract, yet by the 
courne of business the Colliery on behalf of 
the buyers indented for wagons and ‘did not 
get the sufficient quantity, with the result 
that the coal was not delivered. Two ques- 
tions arise on this, viz. was there in fact 
a shortage -of- wagons, and if so, was the 
defendant Company liable therefor? That 
is, did such shortage to the extent it existed 
exonerate them? The ease for the plaintiff 
on the second point has been (and this has 
been accepted by the learned Judge) that 
the Colliery Company absolutely undertook 
fo get the -wagons and made themselves 


liable för the risk that-wagons might not be- 


available.. In this view of the case it was 
not necessary for him to decide any other 
of the matters argued before usin appeal. I 
am unable to accept this view of the case 
for the following, reasons. The express con- 
tract is silent on the point and no usage or 
course’ of business is established- which 
fixes such a liability on the defendant. The 
argument in effect is an inference of such 
liability-from other facts. The learned Judge 
finds that it was a well-understood ‘term of 
the contract, though not expressed. There is 
no oral evidence that it was so agreed and 
the contract as set out in the plaint is as 
stated in the letters there cited. The learned 


Judge, however, relies on the correspondence. ' 


The question of the absoltite liability of the 
defendant Company to supply wagons was 
not there dealt with, but there is an admis- 
sion there that the defendant Company was 
obliged to givethe plaintiff a fair share of 
the wagons actually supplied and an 


apparent admission that the plaintiff hed 
not had such a share. Reliance has been 
placed on the fact that the defendant 
Company did not say that they had no 
liability whatever in respect of the wagons. | 
But this question of the absolute liability 
of the defendant Company to supply the 
wagons does not seem to have been present 
to the mind of the writers, and did not come 
up until they were written to by the attorney 
for the plaintiff. For, on the other hand, it 
may be asked why did not the plaintiffsin their 
earlier letters write and say that they were 
not concerned with the defendant Company’s 
difficulties about the wagons, for the latter ` 
were under an absolute obligation to supply 
wagons and were liable, whether the’ 
Railway Company were able to supply 
the wagons or not. Nor does it seem likely 
that without extra remuneration the Company 
would undertake to supply wagons. It is 
said that they made enquiries of the Railway 
and were satisfied that there was no risk, 
the shortage being temporary only. A letter 
of the 17th October 1911 is relied upon on 
this point as also the defendants’ oral evi- — 
dence. . Ib would appear from the letter of 
the 20th October 1911 that the writer of 
the former letter was unaware of this con- 
tract. The fact, however, that the supply, 
of wagons may be taken into account in 
making contracts, does not establish an 
understanding by the Company that they. 
are liable for the wagon supply. Such 
enquiries are necessary for the carrying on of 
the business. Thus the Company could not 
fairly atone and the same time assert its - 
uon-liability for wagon supply and allow- 
others to contract with it,” without knowing 
whether such supply was sufficient to enable 
such others to get the benefit of such con- 
tracts. Further, we have it that at the’ 
time of this contract there was in existence 
a form of mining contract which was subject 
to the supply of wagons. It is said that the 
fact that if was not ddopted in this case indi- 
cates an intention to contract without reference 
to any condition as to the existence of railway 
wagons, But this cirenmstance is explained: 
by the fact that the contract was orally K 
entered into at the Colliery. Had it been 
entered into in Calcutta it is probable that 
the, general mining contract would have 
been adopted. It is argued that because 
it is established that according to practice 
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the Colliery alone can indent for wagons, 
“this. shews that the obligation for supply 
ison the latter. This does not follow. 
What does follow in such case is that there 
is an obligation on the Colliery to indent. 
This, however, is admitted. -But because 
the Colliery P under the circumstances bound 
to indent, it does not follow, in the absence 
of an express provision or proved course of 
business to that effect, that the Colliery is 
to be held liable if on indenting if is unable 
„to get wagons. The statement in the judg- 
' ment that Mr. Burt fixed these contracts on 
the understanding that he was to get the 
wagons, is obviously ambiguous. 


My conelusion then on this part of the 
case is that assuming (without deciding) 
that there was in fact a’ deficiency in the 
wagon supply, the defendant Company is 
not liable on their contrach in respect of 
such assumed deficiency. Thus if we had to 
`- deal only with a contract for delivery of 
10,000 tons of coal by the defendant to 
the plaintif and there were no other 
contracts entered into by the defendant 
Company and wagons were supplied by the 
Railway Company sufficient to carry 
5,000 tons only, the defendant Company 
would not, in my view of the case, be 
responsible for damages for non-delivery of 
these 5;000 tons because a third party, the 
- Railway Company; had not supplied the 
wagons necessary for the purpose. In short, 
the contract was subject to wagou supply. 
The Company have no wagons of their 
own. g 


But this finding does not, dispose of the 
suit, which is for damages for breach of 
- contract and which the defendant Company 
contests on the ground that they could not 
carry it out in its totality on account of 
deficiency in the number of wagons supplied 
by the Railway. Its only effect is to 
negative the plaintiffs’ contention that defi- 
ciency in wagon supply was no defence. 

The question still remains for determina- 
tion whether there was in fact a deficiency 
in supply of wagons which exonerates the 
defendant Company from paying damages 
for goods admittedly not delivered, . and 
if sô, to what extent. It is admitted 
that. between the lst November and 80th 

April 1912, the number of wagons supplied 


3 


4 
“ 
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ed 
= 
` 


~ defendant Company to 


to the Company was 2,300. The plaintiffs 
say it was more. It is not contested that 
about 600 wagons only were necessary’ for 
the carriage of the plaintiffs’ coal. The 
plaintiffs on this contend that there was no 
shortage of wagons as alleged. If they are 
right in this,they are entitled to succeed 
notwithstanding that: the first point here 
dealt with,. viz, the construction of the 
contract is decided against them. Ib being 
admitted that according to the course of 
business the Company undertook and was 
bound to indent for and did indent for 
wagons and got wagons in excess of the 
requirements of the plaintiff, it is upon the 
shew what they 
allege that there was nevertheless a shortage 
of. wagons which exonerated them from the 
carrying out of their contract with the 
plaintiff further than they have done. It 
is true that Chaudhuri, J., has held that there 
was a shortage sand that the plaintiff 
received a fair proportion of the wagons 
available. But having regard to his finding 
as to the construction of the contract this - 
decision was ‘not necessary, and doubtless 
for this cause was given without any 
statement of reasons and without considera- 
tion of points which have been argued before 
us in appeal, but do not seem to have been 
present to the mind of the, learned Judge. 
Nor are the facts upon this issue as to the 
shortage of wagons sufficient for a decision, 
nor are such findings as are to be found in 
the judgment sufficient. What the standard 
of equitable distribution is, the learned 
Judge does not state. The case must, 


- therefore, be remanded to the learned Judge 


for the determination of the issue whether 
there was in fact a shortage in the wagon 
supply.. If there was not, the plaintiff 
succeeds, if there was such a shortage it 
must be determined what the shortage was, 
and the extent to which it exonerated the 
defendant Company from carrying out its 
contract. The first question to be con- 


‘sidered on this issue is whether in ascertaining 


such shortage, itis open to the Company 
to consider other contracts of other 
purchasers which have to be fulfilled, and 
if so, what contracts may be so taken into 
account. According to the respondents they 
‘are not concerned at all with the fact that. 
the Company entered into other contracts 
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This the appellants deny, saying that as the 
indents for wagons were on behalf of all 
purchasers they had to be distributed 
amongst the latter. The question further 
remains .to be determined what contracts 
(if any) must be so considered, and in what 
way: andin particular whether contracts 
made subsequently to that of the plaintiff 
should not be excluded. For if may be 
argued that in entering into such subse- 
quent contracts the defendant Company to 
that extent precluded themselves from 
carrying out their contracts with the 
plaintiffs. Whether this bea good conten- 
tion has to be decided. Further, on this 
point it must be considered. whether the 
defendant Company are entitled to give 
preferential treatment to loco coal, steam 
coal and slack. For they claim to be 
entitled to load the wagons first with steam 
coal and slack and to give to the plaintiff 
a share only of the wagons left over. 
Lastly, after considering these and any 
other points which may arise on this issue, 
it will be necessary to determine whether 
the plaintiffs were entitled to a fair propor- 
tion of the wagons supplied, and if so, what 
was the fair proportion of wagons to which 
the plaintiffs were so entitled, and whether 
they did, in effect, get them, and if not, to 
what damages they are entitled in respect 
of coal which was not, but which should 
have been, delivered had the plaintiffs receiv- 
ed the fair proportion of wagons to- which 
they were entitled. 


There is, in my opinion, no force in the 
contention that the defendant Company are 
not liable because they in fact supplied the 
wagons for which they received despatching 
orders. For it is shewn that the plaintiffs 
were told it was no use giving further orders 
and that delivery would be given as and 
when wagons were available. There is, 
however, a further issue which has still to 
be tried, tiz., whether the contract quantity 
of B. B. Rubble was ready for delivery, and 
if not whether and to what extent the short- 
age of Railway wagons exonerates the defend- 
ant Company. 

It being decided by us that the defendant 
Company is not liable for shortage of wagon 
supply, the suit must be remanded to the 
learned Judge to enquire and determine (l)e 
whether there was in fact a shortage of 


wagons, and, if so, to what extent such 
shortage existed and operated to exonerate 
the defendant Company. (2) Whether the 
contract quantity of B. B. Rubble was ready 
for delivery. 

In determining these issues it will be 
necessary to determine the respective 
contentions of tke parties above noted, as 
also on the second issue the question 
whether the shortage of wagon supply, if 
any, affects the question of the prima facie 
liability of the defendant Company in 
respect of non-readiness to deliver if this 
is established. That Rubble was mot 
ready for delivery seems hardly to have 
been disputed, but the bearing of this 
fact on the case and its relation to the 
question of wagon supply has not been 
considered. 


As the hearing of the appeal has toa 
large extent been concerned with the 
question of the construction of the contract 
on which the respondent fails, the appellant 
is entitled to the costs of the appeal. The 
case must be remarded for determination of 
the other issues which arise in the suit. The 
costs of the suit will be dealt with by 
the learned Judge after the determination 
of the remaining issues on remand. 

MOOKERJEER, J—This is an appeal by the 
defendant Company against the plaintiff firm 
in a suit for damages for breach of con- 
tract. The ease for the respondents was 
that the appellants agreed to supply 6,000 
tons of B. B. Rubble Coal and 4,000 tons 
of Dust Coal during the months of 
November 1911 to April 1912; that the 
Company actually supplied only 1,872 tons 
l3 cwt. of the former kind and 771 
tons 5 cwt. of the latter kind; and that 
the plaintiffs are consequently entitled to 
recover Rs. 33,727-4-9 as damages for breach 
of contract. The defendant Company, in 
their written statement, submitted that 
though at the request of the plaintiffs’ 
firm, wagons were indented for from the 
Railway Company, the latter could not 
supply a sufficient number of wagons, and, 
conseQuently, the coal could not be delivered 
in terms of the agreement. The written 
statement, in fact, suggested that it was 
the duty of the plaintiff firm to take 
delivery of the Rubble and Dust at the 
Colliery and to remove the same from there, 
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and that owing to insufficient supply of 
wagons and not to any default of the Company, 
the plaintiff firm failed to take delivery 
of the rest of the Rubble and Dust Coal. 
On these pleadings, the question obviously 
arose, whose duty it was to get the 
wagons, Mr. Justice Chaudhuri has come 
to the conclusion that the Colliery-Company 
had undertaken to provide wagons, and 
that the failure of the Company to supply 
the contract quantity was a breach of the 
contract; in this view, the plaintiff firm have 
been awarded a decree for Rs. 29,224-3-3. 
The defendant Company have appealed 
to this Court and the cases of the respective 
. litigants have been elaborately presented 
from every conceivable point of view, by 
Mr. Das for the appellants and Mr. 
Mitter for the respondents. The fundamental 
question for determination, as it has emerged 
out of this discussion, is, was there any, 
and, if any, what, agreement between the 


parties as to the supply of wagons in 
which the coal was to be loaded for 
transmission. f 

The contract between the parties is 


embodied in two letters dated the 15th 
and 19th October 1911. The first of these 
letters had been preceded by oral negotia- 
tions which, admittedly, do not affect 
the question now in controversy. The letter 
itself is addressed to the plaintiff firm and 
states you may take delivery of the stated 
quantity of coal, at certain rates per ton 
from November to April. The second 
letter, which is addressed by the plaintiff 
firm to the Calcutta agents of the defendant 
Company, contains the acceptance of the 
terms offered in the earlier letter. It is thus 
plain that these letters are entirely silent 
as to the wagon supply; they do not 
explicitly state whose duty it was to get 
the wagons; this is subject to the observation 
that the language used in the first letter, 
if literally interpreted, may apparently 
support the theory that, as the purchasers 
were to take delivery, they. were to provide 
the wagons in which the coal was 40 be 
loaded. In a case of this description, one 
of two hypotheses is possible, either that 
this particular point had entirely escaped 
the attention of the parties, or that the 
contract, though contained in several 
writings, is imperfectly expressed, and was 


54 


made subject to a usage or custom of the 
trade or to the course of business usual 
in the class of transactions to which the 
contract relates. The voluminous evidence 
onthe record shows that, in the case before 
us, the contract in truth is partly expressed 
in writing, partly implied or understood 
and unwritten. The test to be applied to 
discover the entire contract in these 
circumstances is that formulated by Sir John 
Coleridge, in Juggomohun Ghose v. Manickchund 
(3), namely, is the usage so well known 
and acquiesced in, that if may be reasonably 


presumed to have been an ingredient 
tacitly imported by the parties into their 
contract. To the same effect is the 


language used by Willes, J., in Plaice v. 
Allcock (4), “it must be shown asa matter 
of law, first, that it was a certain usage; 
and secondly, that it was a reasonable 
usage, not inconsistent with Jaw, and as 
a matter of evidence that it was so 
universally acquiesced in that everybody 
in the trade knew it; or could have 
ascertained it if he had taken the pains 
to enquire.” Lord Alverstone, ©. J., in 
Devonald v. Rosser (5), refers with approval 
to the similar words used by Lord Denman, 
C., J., in R. v. Stoke-upon-Trent (6), “it is so 
universal that no workman could be supposed 
to have entered into the service without 
looking to it as part of the contract.” 
As was said by Bowen, L. J., in The 
Moorcock (1) and by Lord Esher, M. R. 
in Hamlyn v. Wood (2), the Court has a 
right to imply a stipulation in a written 
contract, only if, on considering the terms 
of the contract in a reasonable and business 
manner, an implication necessarily arises that 
the parties must have intended that the sug- 
gested stipulation should exist. The same 
view was in substance adopted by Ayyar. 
J. in Volkart Brothers yv. Vetturelu Nadan (7) 
when he said that the usage deemed 
incorporated by implication into a contract 
must beshewn to be certain and reasonable 


J, 357; 1 Sar heey IGE R 

4) 4 F. & F. 1074, 

(5) (1906) 2 K. B, 728; 75 L. J, K. B. 688; 95 L, T. 
282; 22 T. L. R. 682. 

(6) 5 Q. B. 303; 18 L, JAM. C, 41; 8 Jur, 34; 114 
E. R. 1263 

(7) 11 M. 459. 
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and so universally acquiesced in that every 
body in the particular trade knows it or 
might know it, if he took the pains to enquire. 
Reference may also be made in this connection 
to Prodyoie Kumar Tagore vy. Rakhal Chanda 
Sarkar (8) (where reliance is placed upon 
the observations of Baron Parke in Hutton v. 
Warren (9) and Gibson v. Small (10) and to the 
notes to Wigglesworth v. Dalliscn (11). The 
truth is that the law recognises the fact 
that men assume that the words of the con- 
tract will be understood in their trade 
meanings, and that the terms of their 
agreements will be governed by the well- 
recognised usages of the callings to which 
they relate, and it necessarily looks to 
these usages to ascertain the real 
thought cf the contract. It finds that 
merchants do not write all the terms of their 
contracts, but rely upon the knowledge and 
good faith of one another as to matters so 
wellknown that special reference to them 
would be burdensome and unnecessary, ard 
that they accordingly agree upon many of 
the terms of their contracts by mere silence; 
what these terms are, must be shown by 
parol evidence. See Browne v. Byrne (12), 
Humfrey v. Dale (13). We must, consequent- 
ly, determine, upon the evidence, what term 
was by implication included in ihe contract 
between the parties to this litigation; in this 
connection it is important to observe that 
the parties are now agreed that there 
was an Implied term as to the supply of 
wagons. 


ln the Court below, as already indicated, 
the defendant Company alleged that the 
plaintiff firm were under an obligation to 
take delivery of the Rubble ard Dust at ike 
Colliery and to remove the same from there; 
in other words, it was the duty of the plaint- 
if firm to secure a cufficient number of 
wagons, though the defendant Company, at 
the request of the plaintiff firm, endeavoured, 


(8) 5 Ind, Cas. 248; 37 C. 322; 11 C. L. J. 209; 14 C. 
W. N. 487. 
(9) 1 M. & W. 466; 2 Gale 71; 1 Tyr. & G 646; 5 L. 
J. Bx. 284 150 E. R 517; 46 R. R. 368, 
(10) 4 H. L. Cas. 353; 1 C. L. R. 362; 17 Jur. 1131; 
10 E. R. 499; 94 R. R. 128. 
Ae 1 Sm, L. C. 618; €9 E. R. 182; 1 Douglas 201. 
(12) 3 El. & BL 768; 2 C. L. R. 1569; 23 L. J. Q. B. 
ae J8 Jur. 700; 2 W. R. 471; 118 E. R. 1804; 97 R. 
. 715. 
(13) 7 El & Bl. £66; 119 E. R. 1246; £6 L. J. Q. B. 
3787; 8 Jur. (N. s.) 213; 110 R. R. 587. 
e 


from time to time, to procure the wagons. 
The plaintiff firm on the other hand maintain- 
ed that the defendant Company were under 
an absolute obligation to provide the neces- 
sary wagons and that the alleged shortage 
of wagons afforded no valid defence to the 
claim. In my opinion, neither of these 
extreme positions is tenable. It is not disputed 
that the only method of removal of the coal 
was by means of Railway wagons from the 
Colliery siding. Neither the Colliery nor the 
purchasers had ‘wagons, and, prima facie, it 
does not look probable that either party 
should have undertaken an absolute obliga- 
tion to provide the wagons; there is, further, 
the important circumstance that even if 
either party had undertaken to supply the 
wagons, the Railway Company could not be 
forced to accept them for carriage of coal. 
Consequently, if either party had under- 
taken to provide the wagons, one would have 
expected to find evidence of negotiations with 
the Railway authorities for the acceptance of 
the wagons so supplied; apparently no such 
negotiation took place; on the other hand, the 
defendant Company enquired of the Railway 
authorities whether wagons would be avail- 
able. This serves to indicate that the parties 
looked forward to the Railway Company as 
the source of supply of the requisite wagons. 
Thisis fully borne out by such evidence, as 
we have on the record, of the usual course of 
business in transactions of this character. 
The evidence shews that the Railway Com- 
panies do not, as a rule, entertain applications 
from individual buyers for the supply of 
wagons for the carriage of coal, and that the 
indents for wagons are sent by the Colliery 
Companies. The evidence further shews 
that such indents are sent by the Colliery 
Companies, not specifically for individual 
buyers, but in accordance with despatching 
instructions received from various customers. 
In the case before us, the defendant Company 
did, from time to time, indent for waguns, 
but never received the full supply, as the 
Railway Companies were unable to respond 
to the demand made on their resources by 
the Imperial Durbar and the trade conditions 
consequent thereon. The defendant Company 
maintain that whentheyindented for wagons, 
they did what they had undertaken todo in 
conformity with the usual course of business, 
and that there was noabsolute obligation on 
their part actually to supply wagons. This 
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contention has been negatived by Mr. Justice 
Chaudhuri; after careful consideration of 
the evidence, I regret I'am unable to accept 
as sound his conclusion that the Colliery 
Company undertook an absolute obligation 
to supplythe wagons into which the coal was 
to be loaded. The view I take is confirmed by 
various circumstances. The price agreed 
upon was the ordinary market rate, and 
no extra-allowance was made by- the Com- 
pany, as would undoubtedly have been made 
if the risk had been undertaken by them. 
It is also clear from the Mining Association 
Form that ordinarily the supply of coal 
from a colliery is made contingent upon the 
Railway authorities supplying wagons in- 
dented for by colliery upon receipt of des- 
patching instructions from buyers. There 
would have been no controversy between the 
parties if the standard form of agreement had 
been used in this case; that they did not 
use it, does not imply that they intended to 
depart from the usual terms; if such had been 
their intention, one would have expected an 
` express statement to that effect. 
other hand, the fact that the agreement was 
made af the Colliery, far away from Calcutta, 
furnishes an obvious. reason why the form 
was not used. 
significant cireumstance that in the course 
of the protected correspondence between the 
parties themselves, no suggestion was ever 
made by the buyers that thesellers were under 
an absolute obligation to supply the wagons. 
Thus, to take the group of three letters 
dated-22nd, 23rd and 29th November 1911, 
We find that the buyers complain of insufi- 
cient supply of coal, the sellers attribute the 
fact to heavy shortage of wagons, and the 
buyers in reply do not repudiate the excuse 
offered as irrelevant. In fact, the correspond- 
ence shews that 
accepted the position -that, if there was in 
reality a shortage of wagons, the Colliery 
Company was onder an obligation only -to 
allocate a-fair share or proportionate share 
of available wagons for their use; and the 
grievance they made was that they were aot 
given such proportionate share. It was “not 
till the matter had been placed by the buyers 
in’ the hands of their Solicitors that, on the 
Sth May 1912, the position was taken up 
that shortness of wagon. supply was nb 
"excuse. Clearly in a matter of this des- 
cription, the conduct of theparties themselves 


~ 


On the 


We have also the very. 


the buyers throughout , 


affords valuable evidence of what they really 
intended by the agreement they had made. 


- I hold, accordingly, that the view which 


commended itselfto Mr. Justice Chaudhuri 
cannot be supported, and that the Colliery 
Company did not impliedly undertake an 
absolute obligation to supply the wagons. 
The implied term of the agreement, on the 
other hand, was that the Colliery Company 
would load the contract quantity of coal into 
wagons if the requisite number was supplied 
by the Railway authorities on indents made 
by them, and that, in the event of short 
supply of wagons, the Colliery Company 
would allocate for the use of the plaintiffs a 
fair or proportionate share of the wagons 
available. The position, then, is that the 
fundamental ground which forms the basis 
of the decision of Mr, Justice Chaudhuri, 
fails; the result follows that the appeal must- 
be allowed and the case remitted for re- 
trial. - 

I do not think if desirable to enumerate 
exhaustively the points which may require 
investigation atthe re-trial; but, some aspects 
of the case, which were sought tope developed 
in more or less detail in the courae of the 
argument addressed to us, though possibly 
imperfectly appreciated in the Trial Court, 
may be here indicated. One of the points 
for enquiry will obviously be, whether there 
was, as a matter of fact, a shortage of wagons 
and, ifso, itsextent; the question, thus stated, 
has a deceptive appearance of simplicity, 
though it is really of a complex character, 
The buyers allege that while about 600 
wagons would have been sufficient for the 
purposes of their contract, the Colliery 
Company had at their disposal 2,300 
wagons. This, prima fucie, throws upon the 
Company the burden of proof that they were 
not under an obligation to use, for the benefit 
of the plaintiffs, all the wagons available, and 
that they were entitled to take into account 
the claims of other customers, and not only 


‘to give equal treatment to some, but preferen- 


tial treatment to others. This aspect of . 
the matter plainly requires careful scrutiny. 
The buyers also assert that apart from the 
question of short delivery of wagons, the 
Colliery Company had not ready the neces- 
sary stock of coal, and that, as a matter ‘of 
fact, they had no room either to conduct 
screwing operations or to stock the coal. Tf 


‘this question is answered in favour of the 


` 
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Company, and if théy also prove that there 
was a shortage of wagons due to circum- 
stances beyord their control, the question 
will arise, whether the Company did, in fact, 
allocate for the use of the plaintiffs a fair or 
proportionate supply of the available wagons; 
the proof of the affirmative of the allegation 
that they did so,- clearly rests upon them. 
These and other questions, which itis neither. 
possible nor desirable to specify precisely and 
exhaustively at this stage, will form -tbe 
subject of investigation on the re-trial. I am 
also of opinion that liberty should be reserved 
to the parties to amend the pleacinge and to 
re-adjust-the issues. - 

On these grounds, I agres that iie appeal 
must succeed and the case be remitted for re- 
trial. The appellants are entitled to their 
costs here; the costs of the first trial will be 
in the discretion of the Trial Judge. 


Appeal allowed; Case remitted, 


; PRIVY COUNCIL, : 
_ APPBAL FROM THE ALLAHABAD HicH COURT, 
February 28, 1916. i 
Present: — Viscount Haldane, Lord Shaw, 
Sir John Edge and Mr. Ameer Ali. 
ADWAITYA PRASAD AND OTHERS— 
“DeFENDANTS—APPELLANTS 
VETEUS 


‘BALDEO DAS AND ANOTHER— PLAINTIFF 


AND REMAINING De¥ENDANT— RESPONDENTS. 

Hindu law- Will—Adoption— Widow authorized to 
adopt—Verbul authority— Evidence—Discrepancies— 
Appreciation of evidence by Trial Court, weight of— 
Pleadings- Point not argued in Appellate Court, whether 
can be raised before Judicial Committee, 

R, asonless Hindu, owning large properties, died, 
leaving him surviving a widow and a daughter. Two 
months before his death, he executed a Will, by 
which he left the bulk of his properties to his 
wife. Provision was made in the Will for any son, 
if subsequently born, being the “sole executor, donee 
and owner.” His brothers son, J, was specifically 
excluded from performing his funeral ceremonies 
as hé was given to dissipation, and the same were 
directed to be performed ly his sistcr’s son, B, 
whem he appointed as one of his executors. The 
Will contained no reference io any adoption. , At 
the time of executing the Will, R was suffering from 
a serious disease. Seven years after R’s death, his 
widow adopted a son, J, on an alleged authority 
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said to be granted'to her by her husband immediage- 
ly before his death on his being apprised by his 
medical advisers that his end was near. In a suit 
to declare the adoption invalid on the ground that 
ib was not in fact’ authorised by the testator, the 
Trial Court held the authority proved. The High 
Court reversed that finding on appeal, on the 
ground that there was no reference to adoption 
inthe Will and there were discrepancies in the 
testimony of witnesses: 

Held, (1) that the opinion of the Trial Judge as 
to the credibility of witnesses whom he saw giving 
evidence was entitled to great weight; [p. 856, col. 2. 

(2) that the High Court did not correctly esti. 


r 
r 


mate the probabilities in favour of the testator _ 


changing his mind under the sense of approaching 
death and desiring to provide for a son by adoption 
for securing spiritual benefits, and that, for that 


“purpose, he would have preferred his own brother’s 
[p. 856, col. ~ 


grandson as a fit subjectfor the same. 
2; p. 857, col. 1.] 
Held, also, on a contention being raised whether, 


assuming authority to adopt ason was given, the . 


adopted son could také under 
Will, that, as the point was not argued in the Appel. 
late Court, it could not be taken before the Judicial 
Committee. [p. 854, col. 1.] 


Appeal from a judgment and decree of the 
Allahabad High Court, dated August 5, 1912, 
reversing those of the Court of the Subordi- 
nate Judge, - Benares, dated September 21, 
1909. 

FACTS of the case are sufficiently eat 
forth in their Lordships’ judgment and so 


are the arguments of Counsel, which turned 


upon the questions of fact only. 

Mr. Dunne, for the Appellants. 

Mr. De Gruyther, K. O. (with him Mr. 
Dube), for the Respondents. , 


JUDGMENT. - 


Viscount HALDANE,— Raghunath Prasad, 
a Hindu mahajan and dealer in money, 
in the City of Benares, died on -the llth 
February 1896, leaving property, partly ances- 
tral but mainly acquired, of the value of 
over three lakhs of rupees. He was about 
90 years of age at the date of his death. He 
had married three times, and his third wife 


anda daughter by her survivedhim. He had. 


no.son by any of the three wives. Until the 
end he appears to have been hopeful thata 
son might be born to him who would perform 
for him the posthumous ceremonies which the 
Nearly seven years 
after his death, his widow by deed adopted 
to him a boy of akont five years old. The 
qnly question left in this appeal is whether 
the dead man-gave her authority to make 
the adoption. It isa question of fact, and 


the terms of the’ 
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the answer depends on what reliance 
ought to be placed on the testimony of certain 
witnesses. 

On the 25th November 1895 Raghunath 
Prasad executed a Will. Before referring to 
its terms, which are material in estimating the 
probabilities on the question of the authori- 
ty to adopt, it is necessary to state what 
were the relations of the’ testator to other 
members of his family. He had three bro- 
thers, and from these he had separated, so that 
the family had forsome time ceased to be joint. 
He had a nephew, Jadunath Prasad, the son 
of a younger brother, and several sisters, one 
of whom had a son, the respondent, Baldeo 
Das. The surviving one of the testator’s 
‘wives, afterwards his widow, was named 
Musammat Saraswati Bibi. She. is a re- 
spondent in this appeal. The nephew Jadu- 
nath, who lived in the house next door to the 
testator, was a young man of doubtful charac- 
ter, by his own testimony in the witness-box 
given up to dissipation. He had squandered 
his fortune, and thetestator had no confidence 
in him. Inthe respondent, Baldeo Das, on 
the other hand, he obviously had confidence. 
Indeed, Baldeo and his family lived in the 
same house with him. 


Turning to the Will, the testator begins 
with a narrative of his family history. He 
goes on to make a very modest provision for 
his surviving daughter. He then leaves the 
bulk of his property to his wife, but ina 
fashion which, as is subsequently made plain, 
gives her only a life-interest. He puts her 
under restrictions which are designed to 
prevent her from visiting the members of her 
own family. As sheis young, he appoints 
guardians to see that she regulates herconduct, 
and behaves as becomes a “pardanashin” lady. 

-If she violates the injunctions of this Will she 
is to forfeit all right to the enjoyment of the 
property, and is to be lodged in a suitable 
house and put onan allowance of Rs. 50 a 
month. Hethen goes on to refer to his family 
deity, an idol named Sri Girrajji, the thakur 
particularly worshipped by him. He dedicates 
to this idol the house in which itis located, 
and makes full provision for its maintenance 
and continued worship. He gives directions 
as to his faneral ceremonies, gaya and shradh, 
and says that these funeral ceremonies are 
lu be performed by his nephew, Baldeo Das, 
or, if he cannot officiate, by Chhaterbhuj Das, 
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another son of one of his sisters. His nephew, 
Jadunath, by reason of his profligacy and irre- 
ligion, is not to join in any of the ceremonies. 
He then directs the payment of various le- 
gacies and annuities. He goes on to provide 
that, if Jadunath, with whom he has severed 
all connection, falls, as he probably will, into 
want, he is to be supplied with food and clothe 
ing, but adds that he is excluded from all 
rights. The executors are not to allow him 
to visit their houses, and all connection with 
him is to be severed. It appears from the 
tenor of the Will that the persons whom he 
appointed as guardians were intended to act 
as executors along with the widow, and they 
ultimately proved the Will. It remains; o 
refer to its concluding paragraph. The ma- 
terial part of this paragraph was in these 
terms:— 

“The Will now made is only for my wife. 
If, by the grace of God, a son is born to her, 
he will be the sole executor, donee, and owner, 
and my wife aforesaid shall he his guardian 
in the same way as the other guardians 
whom I have appointed. If my wife die 
and the male issue also does not survive, all 
my estate . . . . will be owned by Sri 
Girrajji” [the thakur]. 

It will be observed that the Will contains 
no power to adopt ason. It will also he 
observed that it was made more than two 
months before the testator’s death. He had 
been suffering for some time from pthisis, a 
disease which appears to have become acute at 
the end, and to have caused hisdeath, but it is 
not clear that he knew the nature of his 
disease, or realised the approach of danger 
at the time when he made his Will. From 
the hope expressed that he might still have 
a son, and other expressions used by him in 
the document, it is doubtful whether he 
regarded himself as even near his end when 
he made the Will. Up to just before the 
last his medical adviser was a native 
hakim and it is not clear that either the 
nature or gravity of the disease from which 
he suffered had been made plain to him. 
Later on, when he learned his real condi- 
tion, he may well have altered his mind 
and desired to provide for an adoption. If 
he could bring bimself to contemplate a son 
of Jadunath as a possible adoptive son, such 
a, son of a brothers son would be the person 
most suitable to fulfilthe obligations which 
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exist according to Hindu tradition. Jadunath 
cannot be regarded as a reliable witness, 
but when he says that Mr. Straight, the 
Superintendent of Police, sent him to see 
his uncle in the interval between the Will 
and the death of the latter, and that he 
began to be received by him after the in- 
terview, ib is at least possible that the state- 
ment may not be without foundation, and 
that the testator’s. feelings became in con- 
sequence of the interviews somewhat 
softened. 

The question whether, assuming authority 
to adopt to have been given to the widow, 
the adoption of Jadunath’s son would make 
him a son of the testator capable of taxing 
under the terms of the Will, was raised 
before the Judge of first instance. He 
decided the point in favour of the adopted 


son, and it was not argued again in the 


Court of Appeal and cannot be raised now. 
As has already been said, the only question 
to be disposed of is whether the testator, 
just before his death, gave to his widow the 
alleged authority to adopt. It is not in dis- 
pute that a son was born to Jadunath in 
September 1898, some two and a half years 
after the testator’s death, and that more than 
four years later, by deed, dated the 30th Janu- 
ary 190%, the widow formally adopted him 
as her own and her late lmsband's son. Her 
delay may be accounted for by hesitation to 
give up personal benefits to which she was 
entitled so long as there was no son. 


The story of the alleged authority to 
adopt is the subject of acute controversy. 
The Indian Judge who tried the case, the 
Subordinate Judge of Benares, decided for 
the version of the appellants. Allthe wit- 
nesses except one had been before him in 
the box, and he believed their evidence and 
rejected the very different story put forward 
by the respondent Baldeo Das and bis wit- 
nesses. The High Court at Allahabad, on 
the other hand, consisting of Sir Henry Ri- 
chards, C. J., and Tudball, J., disbelieved the 
appellants’ version, and accepted that of 
Baldeo Das. This conflict of opinion has 
imposed on their Lordships the necessity of 
giving close consideration to the details of 
the evidence. The acceptance or rejection 
of the testimony p:t forwardon each side 
muat depend on two considerations. The figst 
question relates to the form of the evidence 
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itself, and the character of the witnesses who 
gave it. The second is as to the antecedent 
probability of the. evidence actually given. 
Their Lordships now proceed to the first of 
these questions. 

At the trial the plaintiff was Baldeo Das, 
who was, as has already been stated, one 
of the executors, and was also a trustee 
under the Will. The defendants were the 
minor, the adopted son Adwaitya Prasad, 
Musammat Bibi Saraswati, the widow, and 
the remaining executors or trustees, either 
original or subsequently appointed, Moti- 
chand, Kesho Das, and Dwarka Das. The 
widow was at first named as guardian ad 
litem tothe minor, but on its being alleged 
that she was colluding with the plaintiff 
Baldeo Das, the natural mother of the 
minor, Musammat Gajjo Bibi, was appointed 
guardian in her place. Jfusammat Saraswati 
originally putin a written statement to the 
effect that she had lawfully adopted theminor, 
but at a later stage she appears to have gone 
over to the side of Baldeo. She had obviously 
a certain motive for doing this, for her posi- 
tion as taking for life under the Will would 
have been impaired, under the terms of the 
final clause of the Will, had her adoption been 
operative. It was alleged by the plaintiff 
that she had at the earlier stage been under 
the influence of Jadunath, and in collusion 
with him put forward the story of the adop- 
tion. The other side subsequently took the 
view that she had come under the influence 
of Baldeo Das. She was called by neither 
side as a witness—an omission which 
appears under the circumstances to have 
been justifiahle on the part of both sides — 
and she has now been made, along with 
Baldeo Das, a respondent to the appeal, 
which is that of the other defendants, 


The suit was fora declaration that the 
adoption was invalid. It appears that the 
executors had disagreed, partly about the 
management of the estate and partly about 
the adoption, One of them, who is now 
dead, Chhatarbhnj Das, sided with Baldeo. 
He and Baldeo had filed objections to an 
application in 1903 by the widow to be ap- 
poirfted guardian to the minor after she had 
formally adopted him; they took among 
other points what Brldeo now urgas, that 
there was no authority for the adoption. 
The Subordinate Judge of Benares, how. 
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ever, appointed the widow, but -without, as 
far as can be seen, deciding the question 
e whether the son was adopted to the testator 
as well as to the widow. The family 
generally appear to have throughout held 
val view that the adoption to both was 
valid. ° 


L Evidence in support of their Kagan 
of authority to adopt was given in the first 
instance by the defendants, on whom the 
burden of proving if lay. They put into 
the box five witnesses, all of good position, 
who deposed to having been present in the 
testator’s bedroom very shortly before his 
death on llth February 1896 when verbal 
authority to adopt was said to have been 
_given. There are some discrepancies of a 
minor kind in their stories, but none that, 
in the opinion of their Lordships, are im- 
portant, or that are surprising, in accounts 
of a conversation which took place thirteen 
years before the evidence was given. They 
all agree in saying that Musammat Saraswati, 
being a pardanashin lady, was summoned 
by the testator, her husband, to come into the 


room where he lay, and sit behind a curtain -° 


in order that he might give her instructions. 
They further agree that he informed her that 
if Jadunath should have a son born to him she 
might adopt him. Some of them say that he 
added that if Jadunath should have no son she 
might adopt any boy of the testator’s family. 

Taking these five witnesses severally, the 
first was Dr. Ganga Singh, a Civil Surgeon 
who had retired,on a pension. He had, 
before he’ retired, received from the Govern. 
ment the title of. Rai Bahadur, and was a 
man of some standing and property. He had 
been in charge of the Prince of Wales’s 
Hospital. He explained that he was on 
friendly terms with the testator, but had been 
called in by him only towards the end. He 
saw the dying manthreetimes. On the last 
occasion he was clearly dying and could not 
speak. But when he saw him on the second 
occasion, shortly before his death, he told the 
testator that he was very ill and probably 
would not recover. Dr. Ganga Singh then 
wentonto say this: “He then- called his 
wife from another room to behind a®*curtain 
which hung up close to him, and said: ‘The 
doctor saya my illns3s is sarioas.. E have a 
nephew; ifa sou bə born to him, you may 
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be offered to me,” The witness was un 
shaken in cross-examination. The sugges- 
tion was made that there had been a quarrel 
between him and Baldeo Das abouta drug- 
gist’s shop, occupied by his brother-in-law, 
one Khem Singh, from which Baldeo had 
threatened to have the latter ejected. Dr. 
Ganga Singh declared that he knew no- 
thing about the matter and that he had no 
share inthe shop. Their Lordships agree 
with the Subordinate Judge who saw this 
witness and with the High Court in think- 
ing that on this ground there was no reason 
to doubt his testimony. 


The second of the five witnesses called 
by the defendants as to the authority to 
adopt was Kali Das Mittar, an Honorary 
Magistrate and a Municipal Commissioner 
Government. He too 
knew the testator, who was his fellow- 
magistrate, well. He had gone to see him, 
and was present at the conversation des- 
cribed by the doctor. He confirms the 
doctor’s account of the material point of 
the conversation, and was not shaken on 
cross-examination. 

The third witness was Dwarka Das, one 
of the trustees of the Will, He wasa silk 
manufacturer anda man of substantial pro- 
perty. He says the testator sent for him 
and told him that he had done so in order 
that in his presence he might give his wife 
permission to make an adoption. He then 


‘gives an account of what passed, which is 


substantially the sume on the material 
points as that given by the two preceding 
witnesses, 


The fourth witness was Jugal Kishore, 
an owner of zamindari property of con- 
siderable extent. His evidence about the 
sonversation and the authority to adopt was 
similar in all material respects to that of 
the three preceding witnesses. He says 
that the testator told him that he wished 
him to bear witness to the fact that he had 
given the authority. 


The fifth witness was Kesho Das, who 


was examined on commission. He stated 
that his occupation was zamindari and 
banking. His property appears to have 


eynfirms the at- 
He atled that the 


substantial. He 
count of the authority. 


alopt him, in orler that water anl cass M4¥e testator svi to him that he hal written 
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a Will to frighten Jadunath, whose con- 
duct was very bad, and that perhaps the 
fear of it might bring him to the right 
path. Itis possible that the testator said 
this, but the occasion was thirteen years 
before the witness gave evidence, and much 
turns on the exact words. Their Lordships 
do not attach much importance to this part 
of Kesho Das’s evidence, but they see no 
reason to question the accuracy of his re- 
collection of the general direction given 
about adoption. All the witnesses agree 
that the testator was in full possession of 
his faculties. 


The evidence on the crucial part of the 
case called on the other side was that of 
three witnesses, Baldeo Das, the plaintiff 
‘himself, Gobind Das, and Narain Das. 
Baldeo, who was the testator’s sister’s son, 
says that the testutor treated him like a 
son, and that he and his family lived with 
him until his death. He speaks of the 
vicious life of Jadunath. He declares that 
the testator never had confidence in Dr. 
‘Ganga Singh, and that during his illness 
“the latter never visited him. He further 
asserts that Kali Das Mittar never visited 
him, nor Dwarka Das, nor Jugal Kishore. 
Of the remaining one of the five witnesses, 
Kesho Das, he makes no mention. He 
goes on to say that the testator called 
‘Harakh Chand, Chhatarbhuj Das, Jagar- 
nath Das, and Kishen Das, and told them 
there was no hope of his life, and asked 
them to open the Will, which had been 
deposited in the Judge’s Court, and have it 
registered and act according to it, and that 
all of them said that they would act ac- 
cordingly if he did not recover. He admits, 
what is significant, that the expenses of the 
minor were entered in the accounts of the 
estate and paid out of it. Of these, whom he 
names as having been present when the testa- 
tor gave the alleged directions, two, Harakh 
Chand and Chhatarbhuj Das, have died, and 
the other two were not called as witnesses. 
It will be observed that Baldeo, in his 
statement in the box, denies that Dr. Ganga 
Singh was ever called in, and asserts that 
neither he nor the other witnesses for the 
minor ever saw the testator during his last 
illness. 

Baldeo Das called two witnesses, Gobind 
Das and Narain . Das, neither of whom gave 
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satisfactory confirmation of his evidence. 
Gobind Das even says that he regarded the 
minor as the adopted son of the testator, °’ 
because the widow adopted him; and Narain 
Das says that he saw the testator just before 
his death, and that there wasa talk as to 
whether or not adoption should be made, a 
talk of which Baldeo had said nothing, 


On the evidence their Lordships are of 
opinion that the balance of testimony is 
distinctly in favour of the story told on behalf 
of the minor. It further seems to them that 
the probabilities are at least not adverse to 
it. The testator may well,as has already 
been said, have modified his original view, 
expressed in his Will, before he had come to 
realise how short his life was likely to be. 
His dislike of Jadunath, and his repugnance 
to making him his heir, seemed to have 
remained. Butany son Jadunath might have, 
it was far from being improbable that he 
should regard in a different light from 
Jadunath himself. Susha son, if adopted, 
might turn out differently and could make 
offerings to him of a religious efficacy superior 
to any that could be made by a sister’s son. 
Having regard te the character and standing 
of the five witnesses called for the minor, and 
to the way in which they gave their evidence, 
their Lordships think that their evidence 
ought to be preferred to what was alleged in 
the box by Baldeo. Thediscrepancies in the 
evidence of the five witnesses are comparatively 
slight, and may well be accounted for when 
it is remembered that the conversation which 
they described took place some thirteen years 
previously. The widows vacillation in 
attitude may well have been due, partly to a 
desire not to be deprived, by the provisions of 
the Will which would take effect in case of 
an adoption, of her enjoyment and control of 
the property, and partly to the influence 
which Baldeo Das himself appears latterly to 
have had with her. Moreover, Baldeo had 
had differences with his co-executors, and was 
obviously filled with dislike for Jadunath, a 
dislike which may have had excellent grounds, 
but which does not affect the merits of the 
controversy further than as supplying a 
motive which may explain Baldeo’s bitterness. 
The Judge who tried the case and saw nearly 
all the witnesses takes this view, and ona 
question of evidence such as is this, his view 


is obvigusly entitled to great weight, 
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The learned Judges ofthe High Court have 
eversed the decision come toon these grounds. 
They dwell 6n the minor discrepancies in the 
-evidence of the five witnesses to which refer- 
sence has already been made, and on the 


circumstance that Jadunath admitted in the 


‘box, that he had been tosee Dr. Ganga 
Singh’ about giving evidence. The circum- 
«stance that the latter speaks of the authority 
verbally given as one for the adoption of the 
nephew’s son simply, while the others, though 
agreeing with him as to this, add that the 
testator said that, should Jadunath have no 
son, the widow might adopta boy in the 
family, i is what the learned Judges call a 
“great discrepancy.” -Their Lordships do 
not take this view. The five witnesses were 
in agreement and were unshaken on the 
important point as to the adoption of Jadu- 
nath’s son. The Judges of the High Court 
appear to have attached too little weight, in 
estimating probabilities, to the hkelihood that 
the language of the Will, made more than 
two months before the testator’ s last illness, 
might, under the new sense of approaching 
death, be departed from. They appear to 
‘have disregarded the not unnatural change 
in attitude which might result when the 
testator found. that he had no longer any 
chance of having a natural son, ard that 
death was staring him in the face. So far 
from the Judge who tried the case having 
approached the case with bias, their Lordships 
think, ‘after a close consideration of the 
judgments in both Courts below, that he has 
taken a fairer and less one-sided view than 
that which prevailed in the High Court. 
They will, therefore, humbly advise His 
Majesty that the appeal should be allowed 
and the decree of the Court of first instance 
restored. The respondent Baldeo Das must 
pay the costs of this appeal and of the appeal 
to the High Court. 
Appeal allowed. 
Solicitors for the Appellants: Messrs. T. L. 
Wilson y Co. 
Solicitors for the Respondents : Mr. Douglas 
Grant. _ 
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MADRAS HIGH COURT. 
APPEAL AGAINST Orper No, 91 or 1915. 
March 9, 1916. 

Present: ——Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. 

RAHIMA BIBI—PETITIONER— APPELLANT 
VETSUS 
HAMIDA BIBI AND OTHERS — 


RESPONDENTS. 

Lunacy (District Courts) Act (XXXV of 1858)— 
Inquisition, proceedings in— Petitioner, whether entitled 
to have inquiry conducted so long as ‘he has witnesses 
available—Discretion of Court to stop proceedings for 
proper grounds. 

Under Act XXXV of 1658, a Judge has gota 
discretion to stop proceedings in an inquisition 
for proper grounds, as for instance where medical 
evidence shows that further inquiry is unnecessary. 
A. petitioner is not entitled, under the Act, to have 
the inquiry conducted so long as he is able to tender 
witnesses for examination. 

Lachminia Kuar v. Ruder Deo Narain Singh, 9 Ind. 
Cas., 207; 8 A. L. J. 179, followed, 


Appeal against the order of the District 
Court of Tanjore, in Original Petition No, 
260 of 1914. 

Mr. O. Krishnamachariar, for the Appellant. 

Messrs. T. Rangachartarand <A. Krishna- 
swami Atyar, for the Respondents, 

J UDGMENT.—Following Lachminia Kaar 
`y, Ruder.Deo Narain Singh (1), we hold 
that the Court has got a discretion to stop 
the proceedings in the inquisition for proper 
grounds, there being no provision in the Act 
which entitles the petitioner to have the 
inquiry conducted so long as he is able to 
-tender witnesses for examination. 

We think that in this case (to use the 
‘language of the judgment i in the above quoted 
Allahabad ` case) “the medical evidence 
militates against the idéa of any further 
inquiry being necessary” and “the Court 
exercised a wise discretion in refusing to 
proceed further into the case.” 

The appeal is dismissed with costs. 


Appeal dismissed, 
(1) 9 Ind cai 207; BA. L. J. 179. 


~ 
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. THAYELBAGAM PILLAI V, VENKATARAMA KRISHNAYAN. SOUNDARARAJ AM V. ARUNACH BALAN CRETTY, 


MADRAS HIGH COURT. 

Srconp Crvin Appean No. 1194 or 1913. 
October 6, 1915. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

S. M. THAYELBAGAM PILLAT— 
DEFENDANT No. 1—AppeLLANT 
VEFSUs 
M. VENKATARAMA KRISHNAYAN— 


PLAINTIFF— RESPONDENT. 

Grant—Limiied grant to enure only on performance 
of certain conditions~Resumption on non-performance 
—Alienation by grantee— Titis inconsistent with terms 
of grant-—Estoppel=-Lvidence Act (I of 1872), s. 116. 

Section 116 of the Indian Evidence Act is not 
exhaustive on the doctrine of estoppel. 

A grantee cf land attached to an office, who was 
to hold the land on performance of certain duties 
and to surrender the same on failure to do so, is 


~ estopped from setting up any title inconsistent 


with the terms of the grant, and an alienee from 
such grantee is similarly estopped. 


Appeal against the decree of the District 


Court of Ramnad, in Appeal Suit No. 584 of 


1911, preferred against the order of the 
Court of the Revenue Divisional Officer of 
Satur, in Summary Suit No. 34 ef 1910. 
Messrs. T. R. Venkaiaramu astri and 4. S. 
Visvanadhu Acyar, for the Appellant. 
Mr. N. Srintvasacharya, for- the Respond- 
ent, 


JUDGMENT. — The grantee under Exhibit 
5, from whom the plaintiff (respondent) 
claims title, is estopped from setting up any 
title in himself inconsistent with the title 
put forward in Exhibit 5 by the grantor from 
whom the grantee obtained the possession 
of the plaint lands. The plaintiff is also 


similarly estopped. Section 116 of the . 


Evidence Act is not exhaustive on the 


doctrine of estoppel [see Kadakam Valle Maru 


Mille Sankarani Moosad v. Othenan Nair (1), 
Seshamma Shettait v. Chickaya Hegade (2) 
and Alamelu Ammal v. Balu Ammal (3) ). 
The title of the grantor was mentioned in 
Exhibit’ 5 as a right to be in possession of 


. the lands themselves as attached to the office 


of Sree Bhandaram in the gift of the grantor, 
to grant the lands themselves as endowments 
to the person appointed to the office and to 
get back the lands for the office when 


(1) 10 Ind. Cas. 389; (1911) 2 M. W. N. 61. 

(2) 25 M. 507 at p. B11; 12 M. L. J. 119, 

(3) 26 Ind. Cas. 455; (1915) M. W. N. 26; 16 M. L. 
T, E92; 25 M, L. J. 685, i 


the holder of the office for the time being 
ceases to perform its duties. 


As that title clearly precludes ‘the alien- 
ation of the lands by the  office- holder, the 
alienation to plaintiff of the-lands is inyalid 
as against the Ist defendant (the trustee of 
the temple) and the suit based on a title 
inconsistent with the provisions of the deed 
Exhibit 5 ought to have been dismissed. In 
reversal of the decrees of the lower Courts, 
we direct the suit to be dismissed with costs 
in all Courts. 

Decree reversed; Suit dismissed, 


MADRAS ees COURT. 
FULL BENCH. 


First Orvit Arrear No. 74 or 1911. 
October 14, 1915. 

IN THE FIRST REFERENCE 
Present:—Sir John Wallis, Kt., Chief Justice, 
Justice Sir William Ayling, KT., and 

Mr. Justice Sadasiva Aiyar. 

IN THE SECOND REFERENCE 
Present:—Sir John Wallis, Kt., Chief Justice, 
Mr. Justice Sadasiva Aiyar and 
Mr. Justice Seshagiri Aiyar. 
SOUNDARARAJAM, MINOR, BY HIS MOTHER 
AND NEXT FRIEND KANNAMMAL—Puaintivr 
—APPELLANT 
versus 
TR. M. A. R. Ri M. ARUNACHALAM 
CHETTY (DECEASED) AND OTHERS— 


DEFENDANTS-— RESPONDENTS. 

Hindu Law-——Joint family —Inheritance—Iliegilimate 
son of Sudra by continuously kept concubine—Succes- 
sion—Exclusive concubinage—Dancing girl, status of 
~Prostitute-—-Partition, suit for, by one member of 
co-parcenary-—Co-parcenary, severance of. 

Where a woman, who was following the pro- 
fession of adancing girl anda prostitute, came into 
the keeping of a Nattukottai Chetty and was ex- 
clusively and continuously kept by him: 

Heid that son born of such union was entitled to: 
a share of the property of the Nattukottai Chetty alone 
with his legitimate son. [p. 867, col. 1; p. 871, col. 1. ] 

Vencatachella Chetty v. Parvatham,8 M. H.C. R. 143; 
Karuppannan Chetty v. Bulokam Chetty, 23 M. 16; 
Annayyan v. Chinnan, 5 Ind. Cas. 84; 7 M. L. T. 140; 
20 M. L. J. 855; 33 M. 266, followed. 

Fadala Krishna Rao vw. Padalu Kumarajamma, 
15 Ind. Cas, 840, distinguished. : 
Brindavana v. Radhamani, 12 M. 72 at p. 86; 
Sundaram v. Meenakshi Achi, 16 I nd. Cas. 787, re- 

ferred to. 

The mere institution of a suit for partition by a 
member of a joint Hindu family has the effect of 
severing the ¢o-parcenary and the member so suing 
becomes divided in interest from the date of the 
a of the suit. [p. 874, col, 2; p. 882, cols, I 
de, | - i 


~ 


- 


+ 
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Suraj Narain v. Iqbal Narain, 18 Ind. Cas. 30; 13 
M. L. £194; 17 0. W, N. 888; (1913) M. W. N. 183; 


« JI A. L. J, 172; 170, L. J. 288; 24 M. L. J. 345: 15 
` Bom. L. R. 456; 16 0. C. 129; 35 A. 80; 40 I. A. 40, 


followed. 

Subbaraya Mudali v. Manika Mudali, 19 M. 345; 
Sudarsanam Maistri v, Narasimhulu Maistri, 25 M. 
149 at p. 166; 11 M. L. J. 358; Radha Churn Dass v, 
Kripa Kindhu Dass, 5 C. 474; 4 C. L. R. 428; Gadian 
Chetiiar v. Gadian Chettiar, 26 Ind. Cas, 43; 1 L. W. 
"99; Musammat Josoda Koonwur v. Gowrie Byjonath 


, Sohae Singh, 6 W. R. 139; Bulakee Lall v. Musammut 


| Indurputtee Kowar, 8 W. R. 41; Musammat Vato Koer 
vy. Rowshun Singh, 8 W. R. 82; Debee Pershad v. Phool 
Koeree, 12 W. R. 510; Sudaburt Pershad Sahoo 
v. Lotf Ali Khan, 14 W. R. 389; Raghubanund 
Doss v. Sadhu 
R. 634; Chinnu Pillai v. Kalimuthu Chelti, 9 Ind. 
Cas. 596; 35 M. 47; 21 M. L. J. 246; (1911) 1 M. W. 


N. 238; 9 M. L. T. 389; diyyagari Venkataramayya vV. 


Aiyagari Ramayya, 25 M. 690; Doraisawmy Seru- 
madan v. Nandisawmi, 12 Ind. Cas. 695; 21 M, L.J. 


+ 3041; (1911) 2 M. W. N. 450; 10 M. L. T. 418; Subba 


Row v, Ananthanarayana Iyer, 14 Ind. Cas 624; 
23 M. L. J. 64; 11 M. L. T. 396; Nanjaya Mudali 
v. Shanmuga Mudali, 22 Ind. Cas. 556; 15 M. L. T. 
186; (1914) M. W.-N. 856; 26 M. L, J. 576; 38 
M. 684; Ganesha Row v. Tulja Ram Row, 24 Ind. 
Cas. (96; 26 M. L. J. 460; Maharaja of Bobbils 
vy. Venkataramanjulu Nate, 25 Ind. Cas. 685; 16 
M. L. T. 181; 27 M. L. J. 409; - Partriche v. 
Powlet, 2 Atk. 54; 26 E. R. 430; In re Wilks, 
Child v. Bulmer, (1891) 8 Ch. 59; 60 L. J. Ch. 696; 
¢5 L. T. 184 40 W. R. 18; Narayanasawmi Naidu 
Garu v. Tirwnalasetti Subbayya, 16 Ind. Cas. 698; 
(1918) M. W. N. 96; 24 M. L. J. 79; Appovier v, 
Rama Subba Aiyan, 11 M. I. A. 75; 8 W. R. 
1 (P. 0.); 1 Suth, P. O. J. 657; 2 Sar. P. C. J. 218; 
20 E. R, 80; Ram Chunder Dutt v. Chunder Coomar 
Mimdul, 13 M. I. A, 181; 2 Bar, P. CO, J. 
507; 20 E. R. 519; Muthusami Chetty v. Ukun- 
ammal, 24 Ind, Cas, 320; 26 M. L. J. 617; 
Thadi Ramamurtht v. Moola Kamiah, 24 Ind. Cas, 
667; 16 M. L. T. 128; (1914) M. W. N. 733; 
Sadabart Prasad Suhu v.`Foolbash Koer, 3 B. L, 
31 (F. B.); 12 W. R. 1 (F. B.); Madho 
Parshad v. Mehrban Singh, 18 C. 157; 17 I. A. 194; 
Tej Protap Singh v. Champa Kalee Koer, 12 
C. 98; Bata Krishna Goswami v. -Gopal Krishna 
Goswami, 5 C. ILa J. AVI; Banwari Lal v. Sheo 
Sankar Misser, 1 Ind. Cas. 670; 18 C. W. N. 
815; Moro Vishvanath v. Ganesh Vithal, 10 B. H. 
C. R. 444; Babaji Parshram v. Kashibai, 4 B. 157; 
Murart Vithoji v. Mukund Shivaji Naik Golatkar, 15 
B. 201; Mahadev Laxman v. Govind Parashram, 16 
Ind. Cas. 991; 36 B. 550; 14 Bom. L. R. 788; 
Sangili v. Mookan, 16 M. 350; 3 M. L. J. 187; 
Thandayuthapant Kangiar v. Raghunatha Kangiar, 
10 Ind.. Cas. 660; 85 M. 239, 21M. L. J. 
240; 9 M. L. T. 421; (1911) 1 M. W. N. 223; Bala- 
krishna Mudaliar v. Raju Mudaliar, 27 Ind. Cas, 
736; 16 M. L. T. 610; (1915) M. Wa N. 17; dakshman 
Dada Naik v. Ramchandra Dadu Naik, 53 B. 48; 7 
C. L. R. 82077 L. A. 18; Indar Sahai v. Shiam Baha- 
dur, 17 Ind. Cas. 769; 13 M. L. T. 156; (1913) M. W. 
Ni122; 17 C. L. J. 299; 17 C. W. N. 509; 15 Bom. T., 


R. 418; 2€ M. L. J. 57; Parmanandas Jiwandas vy 


Fenayek Rao Wassudeo, 7 B. 19; 9 I, A. 86; 42 0. L, 
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R. 92; Rewun Persad v. Musammat Radha Beeby, 4 
M I. A. 137;7 W.R. 35 (P. CO); 1 Suth. P. G. J. 
172; 1 Sar. P. C. J. 327; 18 E. R. 651; In re Dodson, 
Yates v. Morton, (1908) 2 Ch. 638; 77 L.J. Ch. 830; 
98 L. T. 395; Joy Narain Giri v, Grish Chunder Myti, 
40, 4345 I. A. 228; 3 Sar, P. C. J. 871; 3 Ind. Jur. 
81; Chidambaram Chettiar v, Gouri Nachiar, 2 M. 83; 
61. A. 177; 5 C. L. R. 6; 3 Suth. P. O. J. 654; 3 Ind. 
Jur, 470; 4 Sar. P..C. J. 55; Ram Pershad Singh v. 
Lakhpatt Koer, 30 C. 231; 30 I. A. L 76, WN, 
162; 5 Bom. L. R. 103; Parbati v. Naunihal Singh, 3 
Ind. Cas. 195; 36 I. A. 71; 6A.L. J. 597; 10 C. L. J, 
121; 13 C, W. N. 988; 5 M. L. T. 427; 11 Bom. L. R. 
878; 31 A. 412; 19 M. L. J. 517, referred to. 

Per Sadaswa Aiyar, J—A dancing girl should be 
clussed as a “Sudra”, on the principle that all those 
Hindu castes which are not proved to be twice 
born, must be treated as Sudras where it is admitted 
that they are not untouchables. [p. 870, col, 2.] 

Collector of Madura v. Moottoo Ramalinga Sathu- 
pathy, 12 M. I. A. 397 at p. 441;10 W. R.17 (P.O); 
l B. L. R.1(P. CO); 2 Suth. P, C.J, 185; 2 Sar. P, C. 
J. 361; 20 E. R. 389; Karuppat Nachiar v. ankara- 
narayana Chetty, ZT M. 200 at p. 311; 18 M. L. J. 398; 
Visvanathaswamy Naicker v, Kamu Ammal, 21 Ind. 
Cas. 724; 24 M. L. J, 271; Muthusami Mudaliar 
v. Masilamani, 6 Ind. Cas. 42; 7 M. L. T. 17;20 M. L. 
J. 49; 33 M, 342, referred to. 


Appeal in forma pauperis against the decree 
of -the Court of the Temporary Subordinate 
Judge, Ramnad, in Original Suit No. 59 of 
1910. 


This appeal coming on for hearing on the 
30th November and the lst December 1914, 
and having stood over for consideration till 
the 19th January 1915, the Court (Sir 
John Wallis, C. J., and Seshagiri Aiyar, J.) 
made the following 


FIRST ORDER OF REFERENCE TO A 
FULL BENCH. 


Watts, C. J-—The plaintiff in this suit, ag 
the illegitimate son by a dancing woman of the 
late Ramasawmi Chettiar, a Nattukottai 
Chetty, seeks to recover a one-third share of 
the joint family properties, as against the 
legitimate son, the lst defendant, who would 
otherwise take the whole by survivorship. 
The.Subordinate Judge found that the pater- 
nity of the plaintiff was not proved and 
dismissed thesuit. We are unable to agree 
with this conclusion, 


The deceased, as found by the Subordinate 
Judge, appears to have become acquainted 
with the plaintiff's mother in 1900, when 
she had for some years been carrying on 
the profession of a dancing girl and a 
prostitute. He set her upin a house at 
Srirangam, near ‘Trichinopoly, where he 


+ 


MP 


7“ 
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carried on business, and lived with her there 
for some years. Shortly before.the plaintiff’ s 

- birth, early in 1903, he was imprisoned for 
Bead, and the correépondence shows that 
he voeaeded the child about to be born as 
his and that subsequently he recognised ib 
as such. The correspondence also shows that 


| his legitimate son, the Ist defendant, used 


to live in the house with his approval. In 
1905, when the plaintiff was a little over two 
years ald, the deceased refused any longer 
to maintain him and his mother, who peti- 
tioned the Assistant Ist Class Magistrate on 
his behalf for maintenance in Exhibit III. 
The order of the Assistant lst Class 
Magistrate, which was rejected by the Sub- 
ordinate Judge, but admitted by us as evi- 
dence of the conduct of the deceased with 


_ reference tothis claim, shows he made no 


t 


serious attempt to. contest the petition, or 
show grounds for doubting his paternity, 
and in these circumstances very little weight 
attaches to the fresh evidence as to. the 
conduct of the plaintiffs mother prior to 
his birth, which has now been put forward 
for the first time. Further, that evidence 
in itself‘is of a very worthless kind, and 
is more than counterbalanced by the letters 
of the deceased, which show that he was 
at one time much attached to the plaintiff 
and recognised him as his son. The question 
then arises whether the plaintiff, as the son 
of the deceased by a woman of the position 


~ and antecedents of his mother, is entitled to 


claim a share cf the joint family property 
as the illegitimate son of the deceased. It 
must now be taken as settled that the 


illegitimate children of the higher castes are - 


not entitled to inherit | Bhaya Sher Baha- 
dur v. Bhaiya Ganga Bakhsh Singh (1)], but 
_it'is otherwise with Sudras. All the Courts 


? recognise that the son of a Sudra by a dasi 


~ is entitled to inherit. 


- 


Yajnavalkya (II, 133) mention not only a 
. dasi but also the wife of a dasa or slave, and 
the Dayabhaga_ adds “or other unmarried 

woman” which, as pointed out in Padala 


Krishna Rao v. Padala Kumarajamma (2), 


N 


(1) 22 Ind. Cas. 293; 41 I. A. 1; 18 O. W. N. 401; 
12 A. L. J. 188; 36 A. 101; 16 Bom. L. R. 306; 17 O. 


`. O. 68; (1914) M. W. N. 184; 15 M. L. T. 169; 26 M. L. 


J 291; 19 0. L. J. 277; 1 O. L. Í. 109. ; 
(2) 15 Ind, Cas. 340, 


Manu (IK, 179) and < 
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may merely mean “not married to the father 
of the child.” As pointed out in Krishnayyan 
v. Muttusami (3) the words “or other unmar- 
ried woman” do not occur in the Mitakshara 
or other commentators of the South. The 
Mitakshara merely speaks of 
begotten by a Sudra on a das, In 2 
recent case in COhatlurbhug Patnaik v. 
Kotshna Chandra Patnaik (4), Mookerjee 
and Beacheroft, J.J, have given good 
reasons for doubting the 
the Calcutta decision that under the 
Dayabhaga this must be read as. meaning 
‘a woman in the-position of a slave,” and 
have refused to follow these decisions ina case 
arising under the Mitakshara, agreeing in 


this with our own and the other High Courts.. 


In this Court it is also well settled that 
the son must be born of a continuous con- 
cubine, and also that he .must not be ihe 
issue of a connection that is incestuous or 
adulterous - [Krishtamma v. Papa 
though the latter condition is said to be dis- 
regarded in Bombay [ Rahi v. Govinda valad 
Teja(6)|. The question then is, are there 
any further restrictions? In Krishnayyan v. 
Muitusami (8) ite is said that the reason of 
the rule is that the dasz’s son succeeded not as 
a slave, but asthe son of one who wasin the 
position of a substitute for a wife though not 
legally married. It is not clear that . this 
meant more than that she must have been a 
continuous concubine, but if is now suggested, 
very largely on the authority of this passage, 
that she must have been qualified to marry 
the father. I do not think the learned 
Judges who decided Krishnayyan v. Mut- 
tusami (8) intended tolay down any such rule, 
as one of them, Muthusawmi Aiyar, J., ina 
subsequent case, Brindavana v. Radhamanz 
(7), expressly reserved the question whether 
a dancing girl could not give up her pro- 
fession and be the mother of illegitimate 
children within the meaning of the Mitak- 
shara Law. In Karuppannan Ohetti v. Bulo- 
kam Ohetti (8), to which Subrahmania Aiyar, 


(3) 7 Mf. 407 at pp. 411, 412. 
(4) 17 “Ind, Cas. 276; 17 O, W. N. 442; 16 C. L. J. 


335. 
(5) 4 M. H. O. R. 234. 
(6) 1 B. 97. 
7) 12 M. 12 at p. 86. 
(8) 23 M. 16, 


(1916 


(5)], 


+ 
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-J., was a party, it was held that the sons 
of a woman continuously kept by the father 
as a concubine whose connection was neither 
adulterous nor incestnous were in this Presi- 
dency entitled to inherit, but in Annayyan 
v. Chinnan (9), White, C. im and Benson, J., 
held that the son of a child widow, wie 
had lived with the father as his concubine, 
could not inherit. This ruling appears to have 
been based on the finding that re-marriage 
of widows was forbidden among Sudras of 
the class to which the father belonged, and 
that the father and mother had been out- 
casted by their community in consequence 
of their living together. In these circum- 
stances the connection was treated as one 
in violation of or forbidden by the father’s 
customary law. In Sundaram v. Meenaksti 
Achi (10) it was held by Sankaran Nair and 
Ayling, JJ., that the son ofa dancing girl 
who had formed her first connection with the 
father and lived with him ever since, was 
not entitled to inherit apparently on the 
ground that she had not severed her con- 
nection with the temple and so could not 
fulfl the duties of a wife’ relying on the 
passage in. Krishnayyan v. Muttusane(3), 
which I have already mentioned. In Meenak- 
shi v. Mumandi Panikkan (11), where, bow- 
ever, the point did not arise for decision, 
my learned brother expressed the view that 
illegitimate children of Sudras were allowed 
to inherit because among them continuous 
concubinage was equivalentto marriage and 
inthe judgment in the present case which I 
have had the advantage of reading, be has 
come to the conelusion that the plaintiff is 
not entitled to succeed because his mother 
in his opinion was not qualifed to marry 
the plaintiff’s father. The question is one of 
considerable importance and, asthe authorities 
are not uniform, I think it would be better 
before deciding it to refer to a Full Bench 
the question whether in the circumstances 
set out above the plaintiff is entitled to share 
in the joint family property. 

DESHAGIRI AIYAR, J.—This is a suit by the 
son of a woman belonging to the dancing girls’ 


(9) 5 Ind. Cas. 84; 33 M. 366; 7 M. L. E. 140; 20 M, 
L. J. 355. 


(10) 16 Ind. Cas. 787. 

(11) 25 Ind, Cas. 957; 1 L. W. 704; 27 M. 1, J. 353. 
at p. 360; (1914) M. W. N, 672; 16 M. L. T, 270;°38 M. 
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caste for a share in the property of one Rama- 
sawmi Chettiar, who is alleged to have kept 
the plaintiffs mother as his concubine. 
There isan alternative claim for maintenance. 
The 1st defendant: is the son of the deceased 
by his wedded wife, the 8rd defendant. 
The defendants denied thatthe plaintiff was 
born to Ramasawmi Chetty. The Subordinate 
Judge came to the conclusion that the plaint- 
iff was not born to the deceased and dis- 
missed the suit. In the view he had taken, 
it was not necessary to consider the question 
of maintenance. The plaintiff has appealed. 

I am unable to agree with the Subordi- 
nate Judge regarding the plaintiff’s paternity. 
It is in evidence that Ramasawmi Chetty 
carried on business as a banker at first 
in Trichinopoly. He subsequently took a 
mortgage of a housein Srirangam in Novem- 
ber 1901 (Exhibit G). There canbe no 
doubt that the plaintiff's next friend, the 
dancing girl, was living in this house along 
with her sister and her paramour. The oral 
evidence on this point is consistent and is 
strengthened by Exhibit E (dated 25th 
December 1902), which was a rent-deed 
executed to Ramasawmi Chetty’s father by 
Subbu Singh, the paramour of the sister. 
The plaintiff was born in February 1908. 
Ramasawmi Chetty was then in jail, having 
rigorous 
imprisonment for criminal breach of trust. 
He came out of the jail in May 1903. 
The evidence given in this case admits of 
no doubt that from about June 1900, till 
Ramasawmiwas sent to jail, he kept this 
woman as his concubine and livedfrom Novem- 
ber 1901 in the same house with her till his 
conviction. Evidence has been let in that 
others were in the habit of frequenting the 
house. This is denied by the plaintiff’s 
witnesses. It is true that there is uo pre- 
sumption as in the case of a married woman 
thata child born during the period of con- 
cubinage is the paramour’s. The status of 
the womanand the fact that others had 
are factors which negative 
such a presumption, In this case, the woman 
was living inthe same house with Rama- 
sawml and he seems to have felt no doubt 
that the child born in February 1908 was 
his. In Exhibit A-8, written after the 


* rélease from jail to this woman, he says, 


“You go as you please. I do not mind it, 
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Support the thambi andhandhim over to me. 
Itis only for that, that I have written this 
letter,” Itis conceded that thambi referred 
to inthis letter is the plaintiff. In Exhibit 
A-6, he calls bimself the husband of the 
woman. In Exbibit A-4 he calls her his 
abhimana siri. In Exhibit B-2, written 
from the jail, he makes enquiries as to 
whether the child was delivered and asks 
Subbu Singh to see that the woman lives a 
respectable life. These letters, coupled with 
the oral evidence in this case and the fact 
of their residing together in the same house, 
leave no room for doubt that Ramasawmi 
Chetty was the father of the plaintiff. 

Before dealing with the question of law 
which arises in the case, I should like to 
point out that I see no reason to disbelieve 
the evidence which has been adduced to the 
effect that when this woman became the 
concubine of Ramasawmi, she was not a 
virgin. She was then, according to one 
account, 23 years of age, and according to 
another, 27 years. It was admitted that she 
was a native of Ariyalur and that she was 
dedicated as a dasi in a temple there. Women 
of this class soon fall into evil ways. Mr. 
Aiya Aiyar did not seriously argue that she 
had not known others before she became 
Ramasawmi’s concubine. The evidence and 
the probabilities are against it. My conclu- 
sionis that she bad been in the keeping 
of others before she came to Ramasawml 
Chetty. 


The point fordecision is whether to a child 
born to a woman of the elass and of the ante- 
cedents I have mentioned, the text of Yanja- 
valkya contained in the Mitakshara, Chap- 
ter 1, section 12, applies. The sage says: 
“Eyen a son begotten by a Sudraon a female 
slave may take a share by the father’s choice.” 
(Stokes’ Hindu Law Books, page 426.) 
Manu states the law ina slightly different 
way (Chapter IX, section 179). The view 
of the Calcutta High Court in Narain Dhara 
v. Rakhal Gain (12) that the term dasi in 
Yajnavalkya’s text means only a female 
slave has not been accepted in Madras. See 
Krishnayyan v. Muttusami (3) and Brindatana 
v. Radhamani (7). On the other hand, the 
interpretation of the text by Jimutavahana 


(12) 1 C.J; 23 W. R. 334, 


INDIAN OASEB, 


(1916 


that the concubine should be unmarried has : 
been regarded as correctly expressing the 
meaning of the sage. A further limitation 
that the kept woman must Lave been a 
continuous concubine has been insisted upon. 
| Datti Parisi Nayudu v. Datti Bangaru Nayudu 
(13), Kuppa v. Singaravelu (14), Karuppannan 
Chetti v. Bulokam Chetti (8), Rahi v. Govinda 
valad Teja (6) and Dalip v. Ganpat 
(15).] The object of these restrictions has 
been to confine the special rule of inheritance 
within strict limits, in order that no encour- 
agement beyond what is absolutely within 
the letter of the law may be afforded. There- 
fore, to enable an illegitimate son to lay claim 
to a share in his father’s property, his mother 
must be a Sudra, must have been: unmarried - 
and must have been kept by the putative 
father as a continuous concubine, The ques- 
tion is, whether the plaintiff’s next friend 
satisfies all these requirements. I have come 
to the conclusion thatin two essential parti- 
culars she is outside this rule of law, 

In the first place,a dancing girl is nota 
Sudra. Manu in Chapter VIII, section 415, 
describes a dasa or servant thus: 

There are servants of seven sorts; one 
made captive under a standard or in battle, 
one maintained in consideration of service, 
one born of a female slave in the house, one 
sold, or given, or inherited from ancestors 
and one enslayed by way of punishment on 
his inability to pay a large fine.” 
Narada gives 15 sources from which a dasa 
can be drawn. It is not necessary to refer 
to them as Balambhatta points out that the 
15 classes are really amplifications of Manu’s 
seven classes. Jt need hardly be mentioned 
that a dast (the feminine of dasa) should 
belong to one of these seven classes. Kulluka 
Bhatta, in commenting upon Manu’s text, 
points ont that a dast must belong to one 
of the seven classes. Reference may also be 
made to the well-known Dictionary, the 

Sabda-Kalpa Druma.” Jt is clear that a 
dancing girl does not come under any one 
of the seven classes. These seven classes 
constitute, with those born as such, the Sudra 
caste. ‘Ihe matter is made very clear by the 
commentary of Vijnaneswara (Chapter 24 


oH 4 M. H. C. R. 204, 
14) 8 M. 325. 
(15) 8 A. 387; A. W, N. (1886) 136. 


Vol, XXXÍII] 
SOUNDARARAJAM V, ARUNACHALAM CHETTY. 


of Acharadhyaya of the Mitakshara entitled 
 Stri-Sangrahana Prakarana”). The text of 
, Yajnavalkya prescribes varying degrees of 
punishment for men and women who 
g0 wrong. In” Sloka 272 the Risti 
prescribes a different kind of punishment 
for a man cohabiting with a vesya or 
dancing girl, from that prescribed for 
one having connection with a dasi. In com- 
menting upon the term dasi, Vijnaneswara, 
at-the outset of his commentary upon Sloka 
290, says: * * * * (Ukta-lakshana- 
varnastriyodasyah). (Caste women of the 
above description are slaves). The reference 
here is to the 14th Prakarana and to the four 
castes. He then says that prostitutes are 
common to all men. He is met by the objec- 
tion that there is nothing in the Sastras to 
countenance the theory that certain women 
are common to allmen. The objector further 
‘points out that such women should belong 
to one of the four castes. Itis desirable to 
quote here the exact language used by the 
objector.” Again, by becoming a slave,a woman 
does not cease to be governed by her own 
personal law, for slavery deprives her of her 
independence and not of the law which 
otherwise governed her person. Nor are 
dancing girls common to all men, for beside 
the four castes and the caste resulting from 
thetunion of a male with a female of a lower 
caste, there is no separate caste in which 
women are common. If the dancing girls 
fall within those castes, they are, as already 
stated, not common, If, on the other hand, 
they belong toa class resulting from the 
union of males with females of higher 
castes, they are still further from being 
common. When, therefore, people have sexual 
intercourse with them, they are degraded for 
repeating a condemned act; and as a 
‘degraded (that is, declared an outcaste) 
person is ordained not to be associated with, 
dancing girls are not fit to be common to all 
people.” The answer given to, these ob- 
~ jection is very explicit. The commentator 
justifies his position that the dancing girl 
herself is not to be punished. as im the 
‘case of others, because she commits no sin 
in following her profession. On the ques- 
tion, whether she belongs to one of the 
four castes, the answer is in these terms: 
“What was said, therefore, that in ‘the 
absence of any such separate caste, the 
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dancing girls must belong to the caste system 
by the process of- reasoning that, being 
human beings, they must, as Brahmins and 


“ others, belong to the caste system, is wrong, 


as the caste system does not cover the entire 
humanity, there being distinct classes, like 
the son born to a paramour while the 
husband is living and the -widow’s son. 
Hence dancing girls forma separate class 
which has been in existence from time 
which has resulted from the 
union of men of superior or equal caste with 
them (dancing girls) and whose profession 
is prostitution, and as this class, like that 
of Brahmins and others, has been well known 
to people, it is but fit thatit should be 
recognised. Nor is the popular conviction 
unsupported by authority. Itis said in the 
Skanda Purana, ‘There was a celestial damsel 
named Panchachuda and her progeny formed 
the fifth caste of dancing girls.’ Therefore, 
not having the institution of marriage, they 
incur no sinin having sexual intercourse 
with men of superior or equal caste nor are 
they liable to punishment.” 


I have made these long quotations from 
the commentary because the statement 
therein contained is clear and decisive of the 
question before us. Some commentaries give 
a different origin tothe’ term vesya. It is 
not necessary to pursue the-subject further. 
My conclusion, therefore, is that a dancing 
girl does not belong to the-Sudra caste. ~ 


There has been no direct decision on this point. 
In Brindavana v. Radhamani (7) Sir Arthur 
Collins and Mr. Justize Muthuswami Aiyar 
left it open “whether dancing girls may not 
give up their profession and become mothers 
of illegitimate children within the meaning 
of the Mitakshara Law.” Mr. Justice Sanka- 
ran Nair in his judgment in Appeal No. 56 of 
1908 considered it nnonecessary to decide the 
point. In Chellammal v. Ranganatham Pillai 
(16) the question whether a dancing girl can 
be a continuous concubine as described in 
the Mitakshara was not considered. Anan- 
thaya v. Vishnu (17) was a case of mainten- 
ance. So also was the case decided by the 
Judicial Committee in Muttusawmy Jagavera 


(16) 12 Ind. Cas. 247; 34 M. 277. 
~ (17) 17 M. 160, 
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Yettappa Naicker v. Vencataswara Yettaya (18). 
Mr. Aiya go contended that the term 
dasi has been interpreted by Professor 
Monier Williams and others to include a 
dancing girl. This is beside the point. 
These dancing girls have assumed in Southern 
India the appellation of dasis and devadasis. 
Consequently the compiler of the lexicon gays 
that the term is also applicable to dancing 
girls. This will not assist us in finding 


ont in what sense the Smriti writers used. 


the term. 

The second point which is equally fatal 
to the claim of the plaintiff fora share of 
the inheritance is that his mother was not 
an unmarried woman. Ib is true that she 
has not gone through a form of marriage with 
any particular individual. But as pointed out 
by Mr. Justice Sankaran Nair in Appeal 
No. 56 of 1908, the fact of her having 
been dedicated to service in a temple renders 
her unfit for married state. Whether we 
accept the theory that a woman dedicated 
in a temple is married to the deity or not, 
there can be no question that the object of 
the farce that is gone through is to ensure 
that her services shall be at the disposal of 
the temple authorities whenever required. 
As Sir T. Mutbuswami Aiyar points ont in 
Krishnayyan v. Muttusami (3), in order that 
the illegitimate offspring may claim a share, 
she must be “a substitute for a wife.” 
Mr. Justice Sankaran Nair expresses the 
same opinion in the case I have already re- 
ferred to. In a recent case in which I had 
to consider the rights of illegitimate children 
to inherit their mother’s stridhanam, I ex- 
pressed an opinion that the provision in the 
Mitakshara for illegitimate offspring contem- 
plates that the continuous cohabitation must 
be equivalent to marriage. | See Meenakshi v. 
Muntandi Pantkkan (11).] I was not then 
aware of the pronouncement tothe same 
effect by Sir T. Muthuswamy Aiyar and Sir 
C. Sankaran Nair. Mr. Justice Chandavar- 


kar in Tara v. Krishna (19) bad to 
consider whether a prostitute who 
leads a life of promiscuous intercourse ' 


can be said to be an unmarried woman, 
The learned Judge came to the conclusion 


(18) 12 M. I. A. 203; 11 W. R. 6 (P. ©); 2 B. L. B. 
15 (P. CO); 2 Suth. P. C. J. 175; 2 Sar. P. ©. J. 895; 
20 E. R. 316. 

(18) 31 B. 495 at p. 497; 9 Bom, L. R. 774, 
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that such a woman was neither a * * (kanya) 
(maiden), nor a * * (kulastri) (married 
woman). I entirely agree with this conclusion. 
In Mitakshara, Chapter I, section 12, placitum 
3, the author says that the illegitimate son. 
of the three higher castes are not entitled to 
inheritance. See also Chuoturya Run Murdun 
Syn v. Sahub Purhulad Syn (20) and Roshan 
Singh v. Balwant Singh (21). It has further 
been held that even in the case of Sudras, if 
the connection is adulterous or incestuous, the 
son of such a union cannot claim a share in 
the father’s property [Muttusamy Jagavira 
Yettapa Naikar y. Venkatasubha Yettia (22), 
Krishtamma v. Papa (5) and Vencata- 
chella Chetty v. Parvatham (23)|, The reason 
of these exclusions is that the woman with 
whom such intercourse is maintained cannot 
be a ‘substitute for a wife.’ Therefore, 
unless the woman who is kept as a concu- 
bine could have been legally married by the 
paramour, the son will not be entitled to a 
share, and a dancing girl, being outside the 
zarnas, is not eligible for marriage to per- 
sons within the varnas. I am aware that it 
is open to persons belonging to the dancing 
girls’ caste to become married women. It 
is of constant occurrence in Southern India; 
but that is only among their own people. 
If she is once dedicated to a temple, she 
caunot be married even among her castemen. 
As Mr. Justice Sankaran Nair points ont in 
Appeal No. 58 of 1908, a woman thus dedi- 
cated puts herself under the power of the 
temple authorities and is no longer a free 
agent; andshe becomes a * * -(sadharanastri) 
in the language of Vijnaneswara. Moreover, 
it would be preposterous to speak of 
such a woman as a kanya or an unmarried 


woman. In the present case, as I 
pointed out already, this woman had 
known other men before she became the 


concubine of Ramasawmi. She was not a 
kanya at the time. I am clearly of opinion 
that the term “unmarried” cannot apply to 
a woman of such antecedents. Itis neces- 
sary that the exceptional rule stated in the 
Mitakshara should be applied with great 


(20) 7M. 1. A. 18;4 W. R. 182 (P.C.);1 Suth. P, 
C. J. 313; 1 Sar. P. C. J. 591; 19 H.R. 217. 

(21) 27 1. A. 51; 22 A. 191; 4°C. W. N. 353; 2 Bom, 
L. R. 529; 7 Sar. P. O., J. 642. 

(22) 2 M. H. C. R, 298. 

(23) 8 M. H. O. R. 184, 
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care and caution. The rule, under no cir- 
vkmsidances, should be extended beyond what 
the letter of the text warrants. The interests 
of public morality and the changes which 
time. has brought about have to be taken 
into account in applying the texts of Hindu 
Law. It is onthat account that certain texts 
have been regarded as obsolete. Fortunate- 
ly in this case the law as explained by 
Vijnaneswara and the conditions of the times 
both favour the non-applicability of Yajna- 
valkya’s text tothe class of women known 
as dancing girls. I have assumed through- 
out that Ramasawmi was a Sudra, as it was 
not contended before us that a Nattukottai 
Chetty did not belong to that caste. 

For the reasons given by me the claim of 
the. plaintiff for a share in Ramasawmi’s 
property is, in my opinion, unsustainable. 
He is undoubtedly entitled to maintenance. 
As the learned Chief Justice considers it de- 
sirable that the question arising for deci- 
sion in this case should be referred to the 
decision of a Full Bench, I agree in the 
order proposed. 


(The appeal was heard by tht Full Bench 
on the question referred to. | 

Mr. K. N. Aiya Atyar, for the Appellant.— 
A dancing girl is governed by the Hindy Law. 


It is not necessary that she must be qualified 


to be a lawful wife. A dancing girl is of a 
caste higher than Sudra. . There is no case 
which decides that she is of the Sudra caste. 
The words used in Mitakshara, Chapter I, sec- 
lion 12, (the text which deals with the il-, 
legitimate son’s right to inherit) are ‘born to 
a dasi by a Sudra” See Muthusamy Jagavira 


Yettapa Naikar v, Venkatasubha Yettia (22) . 


and Muttusawmy Jagavera Yettappa Naicker v. 
Vencataswara Yettaya (18). As to whether an 
illegitimate son of a Sudra by a woman 
beyond the pale of the Hindu Faw is en- 
titled to inherit, see Iingappa Geundan v. 
Esudasan (24). The word ‘das? denotes a 
woman under ‘exclusive concubinage. In 
Muthusamy Jagavira Yettapa Naikar v. Ven- 
katasubha Yettta (22) the woman was the 
daughter of a dancing girl „but 
did not follow the profession of a dancing 
girl, In <Ananthaya v. Vishnu (17) an 


‘illegitimate son of a Brahmin by a dancing 


(24) 27 M. 13. 


qe 
qe 


ous. 


Hast series), Chapter IX, verse 179; 
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- girl was held entitled to maintenance, the 


fact of the woman being a dancing girl 
being considered only in determining 
whether the connection was casual or continu- 
As to whether a dancing girl can 
give up her profession and become a dasi, 
see Brindavana v. Radhamant (7), 
Krishnayyan v. Muttusamt (3) is against 
me as well as Sundaram v. Meenakshi Achi 
(10), which follows it. Chellanumal v. 
Ranganathum Pillai (16) was a case of a 
prostitute and yet the son by such a woman 
was held entitled toa share. Dasi includes 
a ‘prostitute’ [Rahi v. Govinda valad ‘teja 
(6)]. See Dr. Jolly’s Tagore Law Lectures 
(Partition and Inheritance), 1863, page 187; 
Davavibhaga (Burnells’ Translation), 
Introduction; Elbering on Inheritance (Gift), 
Articles 60, 71; and Chetlurbhuj Patnaik v. 


Krishna Chandra Patnaik (4). ‘Unmarried’ 
6 « $ 
means unmarried to the man’, See Karup- 


pannan Chetti v. BulokamChetti (8), Annayyan 
v. Chinnan (9), Tara v. hidshna (19), Vencata- 
chella Chetty v. Parvatham (28), Mutiusawmy 
Jagavera Yettappa Naicker v. Vencataswara 
Yeitaya (18) and Padala Krishna Rao v. 
Padala Kumarajamma (2). 

Mr. B. Sitarama Rao, for the Respond- 


ent.—The word dasi according to Yajna- 


valkya and Mitakshara meant-only a ‘female 
slave.’ The Sudras merely adopt Brahmani- 
cal forms of marriage. The dancing girls 
belong to the fifth caste mentioned in the 
Mitakshara, and not to the four castes. The 
Mitakshara differentiates between a family 
woman anda common woman. The former 
are still further divided into kunyas and 
married women. The texts dealing with 
this subject are Manu (Sacred Books of the 
and 
Mitakshara, Chapter I, section 12. The 
Mitakshara only mentions the son of a slave. 
Tt ought not to be extended to cases of sons 
of prostitutes. The term dasi in the text 
refers toa woman capable of marrying the 
man. Krishtamma v. Papa (5). Dasi 
being a secondary wife must satisfy all the 
conditions of a legal wife. Except Chellammal 
v. Ranganatham Pillai (16); the other 
cases are of women who were not dancing 
girls, though in some of them they 
were of that ‘caste. The prohibition in 
regard to .a Gancing girl marrying is 
dne to the fact that she is not a 
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a virgin, who alone can marry. Dahi Bar v. 
Soonderjz Damji (25). Consecration is an 
absolute bar to marriage. Ramamani 
Ammal v. Kulanthai Natchear (26). The 
present is the case of a prostitute. Daya- 
bhaga, Chapter V, Volume 14; Smriti 
Chandrika (Krishnaswamy lIyer’s Trans- 
lation), pages 63 and 64; 3 Col. Dig. 
(Madras Edition), pages 317, 440. A 
dancing girl’s son cannot inherit, though he 
may be entitled to maintenance. Annayyan 
vy. Ohinnan (9). 

After hearing arguments of Counsel ete., 
the Full Bench expressed the following 

OPINION. 

Was, C. J.—I have already attempted 
0 summarise the decisions upon this subject 
in my order of reference and need not go 
over the ground again. The order of 
Seshagiri Aiyar, J., proceeds 
ground that the illegitimate son of a Sudra 
is not entitled ‘to inherit unless the mother 
was competent to marry the father, and he 
holds that the mother in this case was not 
competent on two grounds that she was not 
a Sudra* and not an unmarried woman. 
After hearing the question further argued 
we think if is unnecessary in our opinion 
to consider what are the essentials of a 
marriage among Sudras, because we are 
not satisfied that this is the text to be 
applied. To satisfy the texts’ it must be 
shown that the mother is a dasi, not that 
she is qualified to become a wife. As 
regards her being an unmarried woman, 
the Dayabhaga no doubt mentions this, 
but this text has been interpreted as mean- 
ing not married to the father of the child’ 
[Vencatachella Chetty v. Pravatham (28), 
Karuppannan Chetti v. Bulokam Chetti (8), 
Annayyan v. Ohinnan (9), Padala Krishna 
Rao vy. Padala Kumarajamma (2)] and 
this is how the passage was understood by 
Medatithi. However this may be, we think 
that the plaintiff’s mother, who followed the 
profession of a dancing girl, was not a 
married woman. The only other question 


then is, was she a dasi? Dasi is the 
feminine of dasa, which according to 
MacDonnell’s Vedie Index, Volume I, 


page 856, Volume lI, page 386, at first meant 
an enemy and was afterwards applied to 
(25) 31 B. 480; 9 Bom. L. B. 819. 


(26) 14 M. I. A. 346; 17 W. R. l; 2 Suth, P. C.J, 
403; 2 Sar, P. O. J. 736; 20 E, R, 816, 
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conquered enemies reduced to a servile 
condition. The word dasa was long applied 
to this class, the term Sudra being introduced 
later, and even to this day dasa and dasi are 
in use in some parts of India as suffixes to 
Sudra names in the same way as Alyar, etc., 
in the case of Brahmin names. 

Professor Jolly in the Tagore Lectures 
for 1&83, at page 187, draws attention to 
the fact that Medatithi, who flourished 
before Vijnaneswara, understood the text as 
meaning the son of a Sudra by a woman 
neither married to him nor authorised to 
raise offspring (according to the custom of 
niyoga). Professor Jolly also refers to the 
fact that the term dasi was also understood 
by the commentators as meaning a 
prostitute, citing the Calcutta edition of the 
second part of the Mitakshara, where the 
term dast, in a passage in Yajnavalkya, 
is explained as meaning a lewd married 
woman or prostitute. He also alludes to 
the common use of the word in South 
India to denote the consecrated female 
dancers attached to temples. In these 
circumstancés it seems difficult to say that 
women of this class are not dasis within the 
meaning of the texts. Weare not satisfied 
that the passage of the Mitakshara cited by 
Seshagiri Atyar, J., is sufficient authority for 
holding dancing girls to form a separate 
caste, though this again does not appear to be 
very material, as it cannot be said that accord- 
ing to Hindu ideas unions of this kind are 
regarded more unfavourably than unions 
founded on the seduction of an unmarried 
Hindu woman not belonging to this class. 
It has not been shown that, in practice, the off- 
spring of such unions, which are very common, 
have been regarded as having less claim to 
inherit than the children of concubines who 
had not been dancing girls. 


In Brindavana v. Radhamant (7) the 
learned Judges, in their observations at page 
87, though they do not decide the point, 
were apparently inclined to hold that a 
dancing girl might become the mother of an 
illégitimate child within the meaning of the 
Mitakshara Law. The learned Judges who 
decided Sundaram v. Meenakshi Achi (10) 
expressly reserved this point, and their deci- 
gion may possibly be explained on the ground 
that a woman who continued to do service 
in the temple could not be regarded as an 
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exclusive and continuous concubine. The 
limitation as to her being an exclusive and 
continuous concubine is not to be found in 
the texts and appears to have been imposed 
by the Courts as necessary to secure due 
evidence of the paternity, just as the further 
restriction that the connection must not have 
been incestuous or adulterous was imposed on 
general grounds of morality. The partial 
rights of succession which are conferred upon 
illegitimate children under Hindu Law may 
be matter for regret, but we should not, in my 
opinion, be justified in imposing for this 
reason fresh restrictions which are not shown 
to be supported by authority or.in conformity 
with the practice of the community. 

AYLING, J.—I agree and need only add a 
few words with reference toa case relied on by 
the respondent’s Vakil, Sundaram v. Meenak- 
shi Achi (10), to the decision of which I 
wasa party. The circumstances of that case, 
and in particular the fact thatthe plaintiff’s 
mother, while in the keeping of his father, 
did not give up her profession as a dancing 
girl attached to the temple, mage it difficult 
to say that the finding of the Original Court 
_ that she was not kept by him exclusively was 
wrong. Speaking for myself, this consider- 
ation strongly affected thedecision of the case; 
and I do not think the judgment of my 
learned brother, Sankaran Nair, J., in which 
I concurred, should be treated as laying 
down any general principle of restriction of 
the right of inheritance of an illegitimate son 
of a Sudra. 


Sapasiva Atysr, J.—The learned Chief 
Justice in his referring order has summarised 
the rulings in all the important cases on the 
question of the right of the illegitimate son 
of a Sudra to claim a share in paternal pro- 


perty. I may state shortly that I respectfully 


adopt the opinion of Sir S. Subrahmania 
Iyer, J., in the case Karuppannan Chetti v. 
Bulokam Chetti (8) that the son of a Sudra 
woman continuously kept by a Sudra. father 
is entitled to obtain a full share in the father’s 
property at his father’s choice during the 
father’s lifetime and to obtain a half share 
with the legitimate sons of the father after 
the father’s death if the connection between 
his father and his mother was neither adulter- 
ous nor incestuous. I might be permitted 
to state that that decision was given in 
second appeal in a suit which was decided by 
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myselfas District Munsif. I was inclined to 
hold in that case (decided so long ago as in 
1896 or 1897) that the sonofa Sudra male 
born of a permanent female concubine of the 
Sudra caste is, strictly speaking, not an il- 
legitimate son but a legitimate awrasa son born 
ofa gandharva marriage. In the very recent 
case Meenakshi v. Muniandi Panikkan (11), my 
learned brother, Seshagiri Aiyar, J., says: 

“Lam of opinion that this oneni. (that 
is, the favourable treatment of illegitimate 
sons of Sudras as regards right to share in 
paternal and ancestral property) “ was due to 
the idea that marriage among them (Sudras) 
was not so strictly formal and ceremonial as in 
the case of the higher classes. Continuous con- 
cubtnage was regarded as equivalenl to marriage 
although tbe children of this irregular union 
did not rank equally with those with whose 
mother there was a formal marriage.” 

As regards the translation of the word “dasi? 
as female slave in the text of Yajnavallya as 
distinguished from an ordinary Sudra female, 
that translation has not been accepted by the 
Madras and Bombay High Courts and very 
rightly, if I may say so with respect. Dasa, 
according to Apte’s Sanskrit Dictionary, has 
got also the following meanings: a servant in 
general, a Sudra, a man of the fourth caste, 
the caste-title of a Sudra. Dasi has got the 
meaning of a ‘female servant,’ The Sudra 
caste was formerly the servant caste. The 
members belonging to the Sudra caste even 
in the old days ought not to be called ‘slaves’ 
as they had very substantial rights against 
their masters. [See also Chatiurbhuj Patnaik 
vy. Krishna Chandra Patnaik (4), as to the 
meanings of “dasa” “dasi? and ‘ apana” 
See also Manu, Chapter VHI, slokas 413 
and 4i4, as to a Sudra being by his natural 
qualities an irredeemable servyantor dasa of 
the higher castes. | 


When the connection between a Sudra 
male and a Sudra female begins in mutual 
love and they live together as husband 
and wife continuously by mutual understand- 
ing or agreement, I held long ago that such 
connection was created by the gandharva 
form of marriage. Mr. B. Sitarama Rao, the 
learned Vakil for the 3rd respondent,suggest- 
ed that the ghandharva form of marriage 
was never legal for Sudras. Iam unable to 
accept the suggestion. A reference to Manu, 
Chapter ITI, slokas 23 to 25 would indicate 
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that the gandhurva and asura forms were 
considered as the most proper forms of 
marriage for the servant class by the majority 
of the old lawyers, though, speaking for 
himself, AManu would treat the asura form 
as illegal even for Sudras and leave the 
gandharra form alone as the approved form. 
If then “continuous concubinage is equivalent 
to marriage” among Sudras, it seems difficult 
to hold in strict logic that the son born of 
such a marriage is an illegitmate son. But 
my opinion that such a son is, according 
to the Shastras, an aurasa legitimate son 
cannot now be sustained in a Court of Law 
in the face of the decisions which describe 
such a son as an illegitimate son. I, 
therefore, concur respectfully with the 
judgment of My Lord the Chief Justice 
just now pronounced that according to the 
preponderating weight of the case-law, 
the son by a permanent concubine, while 
he is an illegitimate son and not a legitimate 
son, is entitled to get his appropriate share 
after the father’s death, provided the connec- 
tion between his father and his mother was not 
incestuous oradulterous and that his said right 
is not subject to a further condition that a 
marriage could have taken place between the 
father and the mother according to the custom 
of the caste to which the mother belong- 
ed. I respectfully dissent from the decision 
in Annayyan v. Ohinnan (9), which holds to 
the contrary. When the Legislature itself 
treats the marriage of all widows (including 
a Brahmin widow) as lawful, it seems to 
me rather difficult to hold that the permanent 
connection between a Sudra widow and a 
Sudra male is equivalent to an incestuous 
and adulterous connection because in the 
aub-caste of the lady, re-marriage is not 
approved of by custom and to hold in 
consequence that the son born of such a 
connection is not entitled to a sbare. I 
am for the same reason not prepared to follow 
the decision in Padala Krishna Rao v. Padala 
Kumarajamma (2), which goes even further 
than the decision in Annayyan v. Chinnan (9). 


Mr. B. Sitarama Rao argued for imposing 
still anotker restriction that, the mother must 
have been a virgin when sbe became the 
permanent concubine of the plaintiff’s father. 
There is nothing in the Hindu Law (t8xts 
to support that contention. The well-known 
{ext of Manu that the pant-grahantka-mantras 
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can be pronounced only at the marriages of 
virgins has no relevancy in this connection, as 
the recitation of Vedic Mantras were neither 
necessary nor permitted in the conduet of 
marriages among Sudras. 

The neri question is whether the plaintiff's 
father was a Sudra and the plaintiff’s mother 
also was a Sudra woman, it being not 
denied that their connection was neither 
adulterous nor incestuous. It seems not to 
have been contested in the lower Courts, 
and it was not contested before us, that a 
Nattukottai Chetty belongs to the Sudra caste. 
No doubt, according to very learned Sanskrit 
scholars like Pandit A. Mahadeva Sastri 
and the late Dewn Bahadur Raghunatha 
Rao, a Nattukottai Chetty, who belongs to 
a caste whose profession is not mental service 
but trading enterprise and money-lending, 
ought not to be called a Sudra. In fact, it 
sounds very grotesque now-a-days in the 
ears of many cultured Hindus to call that 
community Sudras and not Vaisyas. Butas 
my learned brother Seshagiri Aiyar, J., said 
in Muthukaruppa Pillai v. Sellathammal (27), 
the Sastras cannot go against ‘usage’ and 
according to custom and the consciousness of 
the vast majority of the Hindus, Nattukottai 
Chetties are Sudras. Hence they must be 
considered to belong to the Sudra caste. 

As regards the dancing girl caste, in 
Palani, Coimbatore and other places, they 
are usually known as belonging to the 
Katkola Mudali caste. Of course, this Kazkloa 
Mudah, caste should not be confounded with 
the respectable caste of high class Mudaliars. 
But still Katkola Mudalis are alwaysrecoguis- 
ed by usage as belonging to the Sudra caste 
and though many of the females of the caste 
take to the profession of the dancing girls, a 
respectable proportion are kulastris. Other 
sub-sections cf the dancing girl caste call them- 
selves Kurarats (again not to be confounded 
with the high class Kavarazs) and the Telugu 
dancing girls call themselves Sans. Per- 
manent concubinage of females belonging 
to these castes with males belonging to 
the several respectable sub-divisions of the 
Sufra caste is not very uncommon and the 
children of such unions after afew years (if 
the father is a very respectable and influential 
man) or after a few generations (if the 


tlescendants continue to lead respectable lives) 
(27) 26 Ind. Cas. 785; (1915) M. W. N. 48; 2 L, W, 
85; 16 M. L. T, 587, 
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are quietly incorporated into the father’s 
respectable Sudra snb-caste,. the progeny 
calling themselves Mudaliars, Naidus, Pillais 
and so on. Such an elevation to respectability 
is not at all opposed to the genius of the 
oo social polity. Manu says in Chapter X: 

“Should the tribe spring from a Brah- 
man by a Sudra woman reproduce a suc- 
cessicn of children by the marriages of 
its- women with other Brahmans, the low 
tribe shall be raised to the highest in the 
seventh generation.” 


“As the son of a Sudra may thus attain 
the rank of a Brahman and as the son 
‘of a Brahman may sink to a level with 
Sudras, even so must it be with him who 
springs from a Kshatriya, even so- with him 
who was born of a Vaisya.” 


“He who was begotten by an exalted 
man on a base woman may, by his good 
~acts, become respectable.” 


It is, however, said that these dancing- 
- girl dasis ought not to be classed as Sudras 
but as belonging to a fifth caste, and 
reliance is placed upon the tommentary of 
Vijnaneswara (in the Mitakshara) on the 
290th verse of Yajnavalkya. Chapter XXIV 
in which the verse occurs relates to the 
subject of illicit intercourse with women 
and has nothing to do with the law relat- 
ing to marriage or legitimacy or caste 
except in a very remote and indirect way. 
(Colebrooke did not translate the latter 
portions of the Mitakshara beginning with 


Chapter IX of the Vyavahara Adhayaya ` 


of Yajnavalkya, as they deal with those 
portions of the Hindu Law which need not 
and in many cases ought not to be applied 
‘by the British Courts of Justice.) A free 


translation of this 290th verse of Yajna- 


valkya is: “In the case of women who are 
the house-born servants of another or the 
kept mistresses of another, even though 
they are fit for intercourse,” (that is, though 
-there is no other objection to an intercourse 
with them) “the man who has had such 
an intercourse shall be fined ten nanas.” 

Ib is clear to my mind that Yajnawalkya, 
when he uses the expression ‘fit for in- 
tercourse gamya in Sanskrit), means that 
the intercourse is not prohibited as adul- 
terous or incestuous, etc. But the Mitakshara 
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proceeds to invent an objector who says 
that as every intercourse with even an 
unmarried woman is immoral whether she 
belongs to the same caste or a lower caste, 
or an anuloma caste or a pratiloma caste, 
intercourse can never be permissible, that 
is, the woman cannot he ‘fit for intercourse.’ 
Vijnaneswara answers by saying that 
punishment by legal tribunals doses not 
exist in the case of prostitutes who are not 
under the guardianship of the father or 
other guardian or in the case of an un- 
married woman, who, though not a pros- 
titute, is not the kept mistress or dasi of 
one particular man. And he says that 
only a private prayaschitham for immorality 
is prescribed in such ecasesand not punish- 
ment (danda) by the King and his tribunals. 
“For having intercourse with brutes or 
prostitutes, the prajepatya expiation is ordain- 
ed.” Then he says that though originally 


there were only four castes or varnas, 
there have sprung up by the birth of 
illegitimate children among the castes, 


persons like kundas and golakas and their 
descendants, a very numerous class born of 
illicit connections of women with men of 
their own caste or of superior castes. This 
shows that a prostitute by profession, born 
in any of the four castes, was called 
vesya. Then he refers to the Skandapurana 
and to the fanciful story of ethereal 
nymphs or apsarasas called wpanchachudas 
and their progeny who lead the life of 
prostitutes (but prostitution only with males 
of their own birth-caste or with people of 
superior caste) and all these may be called 
a fifth caste. As far as I could under- 
stand the Mitakshara, the commentator does 
not intend to say that. vesyas are not 
human beings. He might have meant that 
prostitutes being the progeny of illicit con- 
‘nections in all varnas may be fancifully styled 
to be the descendants of the apsarasas called. 
panchachudas, for, immediately afterwards, 
he says that a vesya might have lawful 


connection with a man of an equal or 


superior caste. It seems to be the same 
sort of allegorical description which says 
that the four castes were born from and 
‘even now form the limbs dnd organs of 
the Prajpatt Purusha. It is well known 


„that the original Skandapnrana has been so 


much expanded by the addition of fanciful 
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stories (including many recent  sthala- 
mahatmyams) that it is very difficulé to 
say of any passage alleged to be found 
therein that ib is undoubtedly genuine. I 
shall now say a few words on the value 
to be given to such passages when the 
community has not adopted the view enunciat- 
ed in those passages. The Privy Council 
has declared that “under the Hindu system 
of the Jaw, clear proof of usage will out- 
weigh the written text of the law,” In 
one recent case the following passage occurs: 
“I would say, as a Judge who is bound 
to follow the authority of the Privy Council, 
that the rules of the commentators must 
be discarded, if opposed to custom.” “Several 
instances might be cited to show that 
practices which were valid according to 
the ancient books are not legally valid 
now’-—for example niyoga. [Collector 
of Madura v. Moottoo Ramalinga Sathupathy 
(28) ] Mr. Justice Bhashyam Aiyangar 
was of opinion that the rule as’ to 
lameness being a bar to inheritance had 
become obsolete. [See Venkata Subba Rao 
yv. Purushottam (29).] The same learned 
Judge in Karuppat Nachiar v. Sankara- 
narayana Chetty (80) said that this branch 
of the law relating to ‘“putriha putra’ is now 
obsolete.” So also it has been held that 
the rule as to impartibility of waters found 
in the Mitakshara has become obsolete. 
Again Abdur Rahim, J., in Visvanatha- 

swamy Naicker v. Kamu Ammal (31) said: 
' “Supposing for argument’s sake that the 
gandharva form of marriage would, according 
to the ancient texts, be permissible among 
the Sudras, I am of opinion that, so far 
as this caste is concerned, it must upon 
the evidence in the case be held to be 
obsolete and no longer recognised as valid. 
It has been strongly contended that if 
ancient Hindu Law texts sanction this 
form of marriage we must hold that it 
is valid. ButI am not inclined to accept 
that position. If I find that a certain 
caste among the Hindus has long given 


(28) 12 M. I. A. 897 at p. 441; 10 W. R. 17 (P. 0); , 
1 B, L. R. 1 (P. O0); 2 Suth. P. C. J. 135; 2 Sar. P. C. 
J. 361; 20 B. R. 388. 

(29) 26 M. 133; 12 M. L. J. 262. 


(30) 27 M. 300 at p. 311; 13 M. L. J. 398. . 


(31) 21 Ind. Oas. 724; 24 M. L. J. 27} at p. 282. 
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up this form of marriage, and this is 
shown by their consistently adopting other 
more regular forms, I do not think that 
we are still obliged fo recognise its validity 
in that caste.” 

It is on account of such considerations 
that, as I said before, I felt obliged, 
sitting as a Judge, not to press my view 
that the son born of a permanent concubine 
to a -Sudra is a legitimate son. On similar 
grounds I think that it is now difficult 
to hold that the dancing-girl caste in 
the present day is not a sub-division of 
the Sudra caste, notwithstanding this 
fanciful story of the Skandapurana, used . 
for a particular dialectical purpose by 
Vijnaneswara in connection with the question 
of punishment by the king for intercourse 
with a public prostitute. (Punishment by 
the king is danda, while penance for the 
sin is prayaschitha and the distinction is 
clearly made by Vijnaneswara ) I respectful- 
ly adopt the opinion of Sankaran Nair, 
J., that all those Hindu castes which are 
not proved to be twice-born must be 
treated as Sudras, where it is admitted 
that they are not ‘untouchables.’ See 
Muthusamt Mudaliar v. Masilamani (32). 
Persons belonging to the dancing girls’ 
caste are freely allowed into temples and 
Brahmin houses and being caste Hindus, 
not belonging to any of the three twice- 
born castes, must, according to the clear 
consciousness of the vast majority of the 
Hindu community, be deemed to belong 
to the Sudra caste. Even if it be held 
that the Mitakshara does intend totreat a 
particular class of prostitutes, who claimed 
to be the progeny of apsarasas (called 
panchachudas) as not belonging to the 
Sudra caste, but to a fifth varna. there 
is nothing to show that the dancing-girl 
caste to which the plaintiff’s mother belonged 
was not derived from the Sudra caste 


but claimed to` be descended from these - 
APSA? asas. 


Coming to the decision in Appeal No. 
56 of 1908, quoted by the 8rd respondent’s 
Vakil, that decision must be deemed to have 
proceeded on the facts of that particular 
case as pointed out by my learned brother, 
Ayling, J., im the judgment just now 


(82) 5 Ind, Cas. 42; 88 M. 242; 7 M. L. T. 17; 20 M, 
L. J. 49, ai i 
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delivered by him. I do not think that 
in a different case, where slightly different 
(though similar) tacts are established, the 
same: conclusion against the existence of 
the relationship of permanent concubinage 
is bound to be arrived at. A man who 
allows his permanent -concubine to serve 
as a domestic servant for wages in a 
respectable household cannot, in my opinion, 
be held to have thereby destroyed the 
permanency of the connection between him 
and his said concubine, any more thana 
husband who. so allows his wife -weakens 
the matrimonial relationship between himself 
and his wife. 


In the result, I would answer the 
reference by saying that the plaintiff is 
entitled to a share in the joint family 
property left by his father. 


The appeal then came on before their 
Lordships, Sir John Wallis, ©. J., and 
-Seshagiri Aiyar, J., who again made the 
following 


SECOND ORDER OF REFERENCE 
TO A FULL BENCH. 


“This was a suit by a person, alleging 
himself to be an illegitimate son of one 
Ramasawmi Chettiar, for partition against 
-the -legitimate son of his father. The 
Subordinate Judge held that the paternity 
of ‘the plaintiff was not proved and dismissed 
the suit. On appeal, we came to the 
conclusion that the plaintiff was the son 
of Ramasawmi Chettiar. On a-reference 
to the Full Bench, it was decided that 
he is entitled to the share of an illegitimate 
son in his father’s property. While the 
appeal was pending in this Court, the 
legitimate son died unmarried. His mother 
was brought on the record as:his legal 
representative. 


lt is now contended for’ the appellant 
that he is entitled to the whole of the 
property of Ramasawmi Chettiar by 
survivorship. The respondent’s Vakil 
argues that by the presentation of the plaint 
for partition, the plaintiff became a flivided 
member and that consequently he 18 not 
ntitled to succeed to his legitimate brother 
y survivorship. He has also raised a pre- 
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87] 


suit was framed for partition, it ought not to 
be converted into one for sole possession. We 
see no. force in this.latter contention. The 
claim of the plaintiff wastoestablish his status 
as an illegitimate son and to obtain a share in 
his father’s property onthat footing. The 
claim for partition is consequent on the 
declaration of status. The relief claiming 
sole possession is similarly consequential. 
This objection must be overruled. On tho 
main question of survivorship, the observations 
of the Judicial Committee in Suraj Narain 
v. Iqbal Narain (33) are relied on by the 
respondent. Very recently Sankaran Nair, J. 
[in Pothi Natcken v. Naganna Naicker (34) ] 
held that these observations clearly mean’ that 
it is open to a member of an undivided family 
governed by.the Mitakshara Law to effect a 
separation between himself and the other 
members of the family by a declaration to 
that effect made to the other members.” 
Tt is accordingly contended that the plaint in 
this suit which was served on the defendant 


_ was a declaration by the plaintiff of his 


intention te separate himself from his 
undivided brother, and effected a partition. 
This view is not consistent with the decisions 
of this Court in Sudarsanam Mazstri v. Nara- 
simhulu Maistri (85) and Thandayuthapant 
Kangiar v. Ragunatha Kangiar (36), or with 
the decisions of some of the other High 
Courts. Appeal, No. 119 of 1912 is now the 
subject of a Letters Patent Appeal, but as 
the other learned Judge disposed of the case 
on other grounds, itmay not be necessary to 
decide the point in that case, and as the 
question is one of great importance we have 
decided to refer it to a Fall Bench. We, 
“whether a 
member of a joint Hindu family becomes 
separated from the other members by the 
fact of suing them for partition.” 

[The appeal was heard by the Full Bench 
on the question referred to. | 


(33) 18 Ind. Cas. 30; 35 A. 80; 13 M. L. T. 194; 17 
©. W. N. 332; (1913) M. W. N. 183; 11.4. L. J. 172; 
17 C. L. J. 288; 24 M. L. J. 345; 15 Bom. L, R. 456; 16 
O. C. 129: 401. A. 40. 

(34 28 Ind. Cas. 625; 28 M. L. J. 423; 17 M. L. T. 
300; ( 915) M. W. N. 303. 

(35) 25 M. 149 at p. 156 11 M. L. J. 353, 

(36) 10 Ind. Cas 660; 35 M. 239; 21 M. L. J. 240 


miniry objection on the ground that ag the ° 9 M. L. T, 42]; (1911) 1 M. W. N, 223. 
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Myr. A. Krishnaswamy Iyer for Mr. KE. N. See also Joy Narain Giri v. Goluck Chander 


Ama Anjar, for the Appellant.—A mere 
unilateral expression of intention to sepa- 
rate is not enough to effect a sever- 
ance of the co-parcenary, unless the same is 
accepted by or acquiesced in by the other 
members, This view js not only 
supported by the Hindu Law but has 
also been uniformly recognised by the 
decisions of the Courts. ‘According to Mitak- 
shara,a partition’ is the adjustment of diverse 
rights regarding the whole. (Chapter J, 
section 1, pl. 4.) “16 follows that a division 
must be the act of all the parties interested, 
if not by the Court. See also Subodhini, 
Balambhatta and Viramitrodaya. The Ma- 
yukha, Chapter IV, section IV, pl. 2, supports 
the contrary view. This text, I submit, refers 
only toa case where there is no property to 
divide. Nilakanta supports the former view. 
(See Mandlik’s Hindu Law, page 38.) Saras- 
vati Vilasa distinguishes between the case 
of the family owning and not owning pro- 
perty, and states that in the lather case 
alone division may be effected py a unilateral 
declaration of intention. In Poth Naicken 
v. Naganna fatcker (84) Sankaran 
Nair, J., wrongly supposes that in Suraj 
Narain v. Iqbal Narain (38) the Privy 
Council accepted the view of the Calcutta 
High Court that an unilateral declaration 
effected a severance. The Caleutta cases do 


not lay down any such rule. The observations - 


in the case in Bulakee Lall v. Musammat 
Indurputtee Kowar (37) are obiter, Musanunat 
Vato Koer v, Rowshun Singh (88) merely inter- 
prets Appovier v. Rama Subba Atyan (39), See 
also Sadabart Prasad v. Foolbash Koer (40) 
“(per Peacock, C. J., at page 7), approved 

. in Madho Pershad v. Mehrban Singh (41). In 
Brojo” Kishore Mitter v. Radha Gobind Dutt 
(42) it was held that the institution ofa suit, 
. though an unambiguous act, was insufficient 
- to effect division. Sudaburt Pershad Sahoo, v. 
Lotf Ali Khan (48) is only a note of dissent 


from Sadabart Prasad v. Foolbash Koer (40). 


(37) 3 W. R. AL. 

(38) 8 W. R: 82. - 

(39) 11 M. I. A. 75; 8 W. R 14(P. G); 1 Suth. P. C. 
J. 637; 2 Sar. P. O. J. 218; £0 E. R. 30. 

(40) 12 W. R. 1 (F. B.); 3 B. L. R. 31 (P. BJ). 

(41. 18 0. 157: 17 L A. 194. 


(42) 12 W. R. 339. 
(43) l4 W. B, 339, 


Mytee (44); Collector of Monghyr v. Hurdat 
Narain Shahat (45); Radha Churn Dass v. 
Kripa Sindhu Dass (46): Raghubanund Doss 


_y. Sadhu Churn Doss (47): Tei Protap Singh v. 


Champa Kalee Koer (48): Bata Krishna 
Goswami v. Gopal Krishna Goswami (49) and 
Banwari Lal v. Sheo Sankar Misser (50). The. 
cases in Appovier v Rama Subba Atyan (89); 
Ram Chunder Dutt v. Chunder Coomar Mundul 
(51) and Chidambaram Chettiar v. Gaur. 
Nachiar (52) hold that partition could only be 
effected by mutual. consent. The expression 
earlier’, occurring in the last case, does not 
refer to the institution of the suit. In Joy. 
Narain Giri y. Girish Chunder Myti (53) mesne 
profits were awarded from the day the plaintiff 
left the family as there was exclusion from 
participation therein. See also Balktshen 
Das v. Ram Narain Sahu (54); Ram Pershad 
Singh v. Lakhpatt Koer (55) and Parbati v. 
Naunthal Singh (56). The discussion regard- 
ing the consent of the guardian in the last 
case entirely supports my position and would 
be useless, if otherwise. In Suraj Narain v. 
Iqbal Narain (83) the point was left open, 
though it was assumed for purposes of argu- 


ment. The dictum, even if any, was only 
casual. In Madras the decisions have been 


uniform that to effect a severance, there 
must be mutual assent or decree of Court and 
mere institution of a mit had no such effect. 
See Apporrer v. Rama Subba Atyan (39); San- 
giliv. Mookan (57); Subbaraya Mudali v. Mani- 
ka Mudali (58); Sudarsanam Maistri v. Nara- 
simhulu Maistri (85); Thandayuthapani 


(44) 25 W. R. 355. 


(45) 50. 425; 5 C. L. R. 112. 
(46) 5 0. 474; 40. L. R. 428. 
(47) 40. 425 at p. 430; 3 C. L. R. 534. 
(48) 12 0. 96. 

(49) 5 0. L. J. 417. 

(50) 1 Ind. Cas. 670; 13 0. 


W., N. 815. ' 
(51) 13 M. I. A. 161; 2 Sar. P. C. 
30. L. 
C. 


8 
J. 507; 20 E. R. 
519. 
(52) 2 M. 83; 6 I. A. 177; 5 R. 6; 3 Suth. P. C. 
J. 654; 8 Ind. Jur. 470; 4’ Sar. P. C. J. 55. 
(53) 4 C. 484. 5 I. A. 228; 3 Sar. P. C. J. 871;3 Ind. 
Jur. 81. 
(54) 80 C. 738 at p. 752; 7 0. W. N, 57 8; 
R. 461; 30 I. A. 139. 
(55) 300. 9031; 70. W. N. 162; 5 Bom. b. R. 109; 
301 A.I 
(56) 8 Ind. Cas. 196; 31 A. 412 at p. 421; 36 I. A. 


one 


abo L. 


<71; 6 A. L. J. 597; 10 0. L. J. 121; 13 C. W. N. 988; 5 


M. L. T, 427; 11 Bom. L. R. 878; 19 M., L J. 517. 


» (57) 16 M. 350; 3 M. L. J, 187, 


(58) 19 M, 345, 
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„Kangiar v. Raghunatha Kangiar (86) and 
Balakrishna Mudaliar v. Raju Mudaliar (59). 
The Bombay decisions are also to the same 
effect, though under the Mayukha, Moro 
Vishvanath v. Ganesh Vithal (60) Babaji 
Parshram v. Kashibai (61) and Murari Vithojt 
v. Mukund Shivaji Naik Golutkar (62). Any 
other’ interpretation of the Privy Council 
decision will lead to anomalies. In Sangzle 
v. Mookan (57): Subbaraya Mudali v. Manika 
Mudali (58); Banwari Lal v. Sheo Sankar 
Misser (50) and Babasa Parshram v. Kashibat 
(61)it was held that a filing of the plaint did 
not effect a division of status. An alienation 
of a co-parcener’s whole interest has been 
held not to constitute severance. A man is not 
allowed to bequeath his share of joint family 
l properties except with the consent of his co- 

parceners. See Nanjaya Mudali v. Shanmuga 
Mudaki (63) and Maharaja of Bobbili v. 
Venkataramanjulu Nardu-(64). See also 24 
Halsbury’s Laws of England, section 204; 
Freeman on Co-tenaney, 30, 31; Lord Hardwike 
in Partriche v. Puwlet (65) and In re Wilks, 
Child. yv. Bulmer (66). The inconvenience 
attendant upon the upholding of the opposite 
view will be obvious and ‘tle principle of 
stare dectsis ought to apply. 


Messrs. S. Srinivasa Iyengar and B, Sita- 
rama Row, for the Respondents.—The matter 
is concluded by the authority not only 
of the texts of Hindu Law but also by the 
decided cases. Mitakshara, Ch. J,-section ‘1, 
pl. 4, merely defines partition or rather states 
its effect. Manu, Ch. IX, section 104, lays 
down that one of the modes by which severance 
can be effected is by mutual agreement. 
The text of Manu is not exhaustive. Vide 
Viramitrodaya, Ch. H, pl. 5, 
Vilasa, pl. 28, lays down that mere intention 
to divide ereates a severance. The, rule 
applies not only to religious duties but also 
to property. When there is no property, 


(59) 27 Ind, Cas. 136; 16 M. L. T. 610; (1915) M. 
W. N. 17. 
(60) 19 B. H. O. R. 444 at p. 454. 
(61) 4 B. 157. 
(62) 15 B. 201 at p. 205. 
< (63), 22 Ind, Cas. 555; 26 M. L. J. 676; 15 Mb. T. 
186; (1914) M. W. N. 356; 38 M. 684. 
= (64) 25 Ind. Cas. 585; 27 M. D. J. 409; 16 M. L. T. 
181. 
(65) 2 Atk. 54; 26 E. R. 430. 
(66) (1891) 3 Ch. 59; 60 L. J. Ch. 696; 65 L., 
184; 40 W. R, 13. 


Saraswati. 
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religious duties alone can be divided and if 
property existed, that must be divided 
before the duties, but in either case mere 
unilateral intention is enough. Section 30 
makes the meaning perfectly clear. See also 
Mayukha, Ch. 1V, Sect. IV, pl. 2. The 
footnote on page 38 of Mandlik’s Hindu 
Law is not against me. The statement of 
agreement as one of the modes of severance 
in Appovier v, Rama Subba Atyan (89) is 
not exhaustive. Beside mutual consent a 
disruption of the joint family can be brought 
about by renuneiation, exclusion, conversion, 
unilateral declaration, alienation, award, 
decree, attachment, dc. Sudarsanam Mazstri 
vy. Narasimhulu Maistri (85) is not correctly 
decided. See Thangavelu Pillai v. Dorai- 
samt Pillai (67). An alienee from a co- 
parcener becomes a tenant-in-common with 
the other co-parceners Atiyyagari Venkata- 
ramayya v. Aiyyagart Ramayya (68); Chinnu 
Pillai v. Kalimuthu Chetti (69); Subba Row 
y. Ananthanarayana Iyer (70) and Ram 
Chunder Dutt v. Chunder Coomar Mundul (51) 
(cases of alienations): Joy Narain Girt vy. Girish 
Chunder Myti (53) (exclusion); Assamathem 
Nessa v. Lutchmeeput Singh (71) and Madho 
Parshad v. Mehrban Singh (41) (attachment); 
Kulada Prosad v. Haripada Ohatiepadhyaya (72) 
(conversion). See Mitakshara Ch. I, section 
11, pl. 2 (father can effect partition between 
sons without reference to them). Tej Protap 
Champa Kalee Koer (48) has no 


Singh v. 
application to this question. There is 
nothing strange in allowing unilateral 


declaration to have the effect of division. 
Cf. Mubammadan talak. There is no- 
thing in principle against so holding. In 
Suraj Narain y. Iqbal Narain (88) all the 
Caleutta cases in favour of this view 
were referred to in arguments and they were 
accepted by the Privy Council. The dictum 
is not casual but a considered pronounce- 
ment. Thandayuthapant Kangiar v. Rugt- 


an 26 Ind. Cas. 211; 16 M. L. T. 398; 27 M. L. J. 


(68) 25 M. 690. 
(69) 9 Ind. Cas. 596; 35 M. 47; 21 M. L. J. 246; 
(1911) IM, W. N. 238. 
9 14 Ind. Cas. b24; 23 M. L. J. 64; 11 M. L. T, 
5 


(71) 40. 148; 2°C. L. R. 228. 
e (72) 17 Ind. Cas. 257; 40 C. 407; 16 C. L. J. 311; 15 
C, W. N. 102; 28 M. D. T. 187. 
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natha Kangiar (86) is not good law. The 
plaint is enough to constitute division. 
Mesne profits are calculated from the date 
of institution of suit. Communication of 
intention to the manager is enough in the 
case of members who are not managers, and 
in the case of the latter it must be to all 
the other adult members. As soon as notice 
of the suit is served on the other side, the 
severence is complete. See also Bhatta- 
charjee’s Hindu Law, page 590; Sircar on 
Hindu Law, page 236. In re Wilks, Child v. 
Bulmer (68) supports this position. The prin- 
ciple of stare decisis does not apply. The point 
has not been decided in any Madras case. The 
argumentum ab inconvenrentum has no appli- 
cation as no vested right is affected. 

After hearing arguments of Counsel ete., 
the Full Bench expressed the following 

OPINION. 

Warris, C. J—The arguments in favour 
of a negative answer to the reference have 
been very ably presented by Mr. A. 
Krishnasamy Aiyar, but after all it comes 
back to this, what is the effect to be given 
to the following passage in the judgment 
of their Lordships of the Judicial Committee 
in Suraj Narain v. Iqbal Narain (38): “The 
principle applicable to cases of separation 
“from the joint undivided family has been 
clearly enunciated by this Board in Rewun 
Persad vy. Musammat Radha Beeby (73), and 
the well-known case of Appoover vy. Rama 
Subba Atyan (39). What may amount to a 
separation or what conduct on the part of 
some of the members may lead to disruption 
of the joint undivided family and convert a 
joint tenancy into 4 tenancy-in-common 
must depend on the facts of each case, A 
definite and unambiguous indication by one 
member of intention to separate himself and 
to enjoy his share in severalty may amount 
to separation. But to have that effect the 
intention must be unequivocal and clearly 
expressed. In the present. case that 
element appears to their J-ordships to be 
wholly wanting.” 

It was argued that there was nothing 
in these two cases about separation by the 
unilateral act of the separating member; 
that asregards two later decisions which 
were referred to as supporting it, the state- 
ment in Ram Chunder Dutt v, Chunder 


(73) 4 M. I. A. 187;'7 W. R. 35 (P.C.); 1 Suth, P. 
C. 3,172; 1 Sar. P. C, J, 327; 18 E. R. 651, 
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Coomar Mundu! (51) that the alienation of 
their shares by two members of: a joint 
family terminated the joint status was obzter, 
as the litigation was between these alienees 
and the alienee from the other member of the 
family; and that the observation in Chidam- 
baram Chettiar v. Gaurt Nachiar (52) about 
separation having been effected by decree or 
earlier referred, as appeared from the 
printed book, to the opinion expressed by 
the Trial Judge that separation might 
be held in that ease to have taken 
place even before decree as the defendants 
Lad consented to it during the trial and 
there was then a concurrence of wills, 
Certain other cases were referred to in 
which it was said their Lordships had 
treated partition as effected by the decree. 
These cases, however, were cited before 
their Lordships in the course of the argument 
as well as the Caleutta cases which contain 
observations in fayour of unilateral separa- 
tion and the dissent from this view in 
Atyyagart Venkataramayya v. Atyyagart Ram- 
ayya (68). In these circumstances I do not 
think that Oourts in India would be justified 
in treating thé statement in their Lordships’ 
judgment that a definite and unambiguous 
indication by a member may amount to 
separation, as intended to express no opinion 
one way or the other, but to leave the matter 
open as unnecessary to decide seeing that 
no such definite and unambiguous indica: 
tion was proved in the case. Iam, herefore, 
constrained to answer the question in the 
affirmative, though I do so with some re- 
luctance, as the opposite view has, I think, 
prevailed in this Court and is more in 
harmony with decisions of this Court on 
certain other questions .which are dealt 
with in the judgment of my learned 
brothers, 


None of the Privy Council decisions on 
this question proceed upon the authority 
of Hindu Texts, but, as the question has 
been argued from that standpoint, I may 
say that I do not think the texts to 
which we haye been referred support the 
deciine of partition by unilateral act. 
Vijnaneswara says nothing aboutit in the 
Mitakshara. The passage which has been 
cited from the Sarasvati Vilasa begins 
with a complaint that the author of the 
MitaksLara had characteristically perhaps 
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said nothing abont division or separation 


ds regards religious duties and merely 
endeavours to supply the omission. What 
_ the author says, if I rightly understand 


him, is this. Separation in religious duties 
cannot take place without partition of 
wealth where wealth exists, pl. 29. What 
however if the family has no property to 
divide? He cites Vishnu for the pro- 
position that there may be a division of 
religious duties alone, but only, he explains, 
for those who have no wealth, pl. 28. 
In their case he says, pl. 30, the separate 
performance of religious duties with or 
even without the others’ consent con- 
stitutes a partition of religious duties; 
but in the case of those who have 
wealth partition of wealth takes place.” 
The only partition he appears to con- 
template in the case of those who have 
wealth is actual division and this, of course, 
involves consent. Mayukha,s. 3, pl. 4, seems 
merely to reproduce, in an abbreviated 
form, the view of the Saraaswati Vilasa 
as to partition when there is a total 
failure of common property. ¿ľhe comment 
in the Viramitrodaya, Ch. 2, Pt. 1, pl. 5, that 
an actual assemblage of brothers is not 
necessary to effect a partition though it is 
mentioned in Manu, 1X, 104, does not, I 
think, affect this question, My answer is 
in the affirmative. 

Sapasiva AIYAR, J. — The question referred 
by the Division Bench to the Full Bench 
is whether a member of a joint Hindu 
family becomes separated from the other 
members by the fact of ‘suing them for 
partition. 

In Madras, it seems to have been 
generally assumed by the Bench and the 
Bar till the Privy Council decision in 
Suraj Narain v. Iqbal Narain (33) that no 
separation of the plaintiff in status, which 
will affect what is loosely called the right 
of survivorship, takes place by the mere 
fact of the suit for partition and that it is 
only the decree of the Court passed in the 
suit which affects such status. In Subba ‘aya 
Mudah v. Manika Mudali (58), there jS the 
following obiter dictum: “The right to 
continue a suit for partition after the 
death cf the plaintiff would, of course, 
not devolve on bis widow or other heir, 
not being a co-parcener of the defend- 
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ant, because, immediately on 
happening before the decree, the right 
of survivorship would take effect.” In 
Sudarsanam Maistri v. Narasimhulu Maistri 
(35), the following obiter dictum occurs 
at page 156: “Any guch person” (that is 
a member of an undivided Hindu family) 
“may also retire therefrom” (that is from the 
membership in the undivided family “by civil 
death...... or by renunciation on his part ac- 
quiesced in by the remaining members, provided 
such renunciation and acquiescence are mani- 
fested by'an overt act-—-namely, the giving 
him ‘some trifle’ out of the family property.” 
“With all deference to Garth, ©. J., I find 
myself wholly unable to concur in the proposi- 
tion enunciated by that learned Judge that 
‘a mere declaration by one member, that he 
was separate from the others, would seem to 
be sufficient to effect the Sa papation Radha 
Churn Dass v. Kripa Sindhu Dass (46). 
These seem to me to be the only dicta that 
directly negative the proposition that it is 
open to a member of an undivided Hindu 
family governed by the Mitakshara Law 
to effect separation between himself and 
the other members by an unequivocal and 
unambiguous declaration to that effect 
made in the plaint in a suit for partition 
brought by him, even after that declaration 
has been communicated to the other adult 
male members by the service of summonses 
in the suit. There are observations in 
numerous other judgments, not only of 
this High Court but of the other High 
Courts and of the Privy Council, that a 
partition of status is made by mutual 
consent or by decree of Court, but those 
observations cannot be safely relied on as 
implying that except in those two modes, 
partition of status cannot be effected and 
that cnly in those modes, it could be 
effected. It is well established that even 
without the consent of his sons who are 
his co-parceners, a father can effect a 
partition among his sons and between 
himself and his sons and it has been 
further held that without an express 
agreement to divide, partition in status is 
effected by conduct such as separate messing, 
separate contracting of debts, separate 
dealings with properties, mutual dealings 
on the footing of separate interests and 
80 On. [See radian Chettiar yv, Gadian 


the death 
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Chettiar (74) and Musammat Josodu Kconwur 
y. Gourie Byjonath Sohae Singh (75).] As 
I have said already, even the direct 
pronouncements in Jayinilabdin Ravuttan v, 
Vijia Ragunadha Ayyarappa Marikan Gopalar 
(76) and Sudarsanam Maistri v. Narasimhulu 
Maietii (85) are obiter. 

lu several cases in the Calentta High 
Court, on the other hand, cases falling 
under the Mitakshara Law, there are 
dicla (though, again, mostly if not wholly 
obiter dicta) that an unequivocal declaration 
by one member with or to the knowledge of the 
other members does effect a division in status. 
[See Bulakee Lall v. Musammat Indurputice 
Kowar (37), Musammat Josoda Koonwur v. 
Gowrie Byjonath Sohae Singh (75), Musammat 
Vaio Koerv. RowshunSingh (88), Debee Pershad 
v. Phool Koeri (77), Sudaburt Pershad Sahoo 
v. Lotf Ali Khan (43) and Raghubanund Doss 
y. Sadhu Churn Doss (47), 

I do not think it necessary to refer to the 
other numerous cases decided by our High 
Court and the other High Courts quoted 
before us, as they do not contain any dicta 
directly dealing with the proposition for which 
the defendant contends in this case, namely, 
that an unequivocal declaration does create 
a division of status. These other cases 
deal (1) with the effect of an alienation 
attempted to be made by Will of his un- 
divided share in the whole or in one or 
more of the co-parcenary properties or the 
alienation of the entire ownership in one or 
more such properties by a member of the 
co-parcenary or (2) with the effect of gifts 
inter vivos so attempted to be made or (3) 
with the effect of alienations tnter vivos for 
value so made. The observations found 
scattered in such cases were relied on for 
the purpose of showing that as the logical 
result from those observations, there follow- 
ed either the affirmative or the negative 
of the above proposition for which tke 
defence contends in the case before us. The 
development of law is not always logical 
and the development of the Hindu Law 
in connection with the legal effect of 
alienations by a member of a co-parcenary 


74) 26 Ind. Cas. 48; 1 L. W. 799. 
e 6 W. R. 139 at pp. 140, 144. 
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cannot be proved, in my opinion, to be 
strictly logical even by the employment of, 
the highest ingennity and learning and-I, 
of course, shall not attempt to do sv. 
Similar observations apply to the law 
relating to the son’s Hability for the father’s 
debts, the law relating to alienations for 
discharging such debts, the law relating 
to the rights of alienees from the incumbent 
of an Impartible zamindary, the law 
relating to succession to such zamindaries 
and to many other branches of Hindu 
Law. In Chinnu Pillai v. Kalimauthu Chetit 
(69), in the opinion of the Hon’ble Mr. 
Krishnaswami <Aiyar printed at page 59, 
the following occurs:—‘But it does not 
follow from this that if a co-parcener 
alienates bis interest in family property, 
the alienee has, until actual partition, no 
definite share in the property. Like the 
alienee from a joint tenant in England 
the altenee from a co-parcener in India has 
a fixed share in the common property with 
reference to ihe date of alienation.” This 
implies that the alienor who sells away 
his share in all the co-parcenary properties 
becomes severtd from tbe joint family and 
the alienee becomes a tenant-in-commcn 
with the other co-parceners in respect of 
the share so alienated. |See also the 
decision in Atyyagari Venkataramayya v. 
Atyyagart Ramayya (68), the judgment of 
Sundara Aiyar, J., in Dovatsawmy Serumadan 
v. Nandisawmi (78) and the decision of Benson 
and Sundara Aiyar, JJ., in Subba Row v. 
Ananthanarayana Tyer (70%.] I respectfully 
agree with the above opinions, and respect- 
fully dissent from the decisions which 
have held that the alienor co-parcener 
continues to be a member of the undivided 
Hindu family (and is hence entitled to 
the accretions to his share caused by the 
subsequent death of co-parceners dying 
without leaving male issue) and from the 


decisions which hold that the alienee 
from a co-parcener does not get any 
rights in or tille to the share of the 


alienor but only an “equity” to be worked 
out yo a partition suit. Some of the deci- 
sions 4 so respectfully dissent from ars found 


(78) 12 Ind. Cas. 695; 21 M. L, J. 1041; (1911) 2M, 
W, F. 450; 10 M. L. T. 418, 
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in Nanjaya Mudali v. Shanmuga Mudali (63), 
Ganesh Row v. Tulga Ram Row (79) and 
Maharaja of Bobbili -v. Venkataramanjulu 
Naidu (64). 


Before proceeding further, I shall first 
consider the question whether the filing of 
a suit for partition is, in the language of the 

Privy Council, “ ‘a definite and unambiguous 
~ judication by one member of his intention 
to separate himself and to enjoy his share 
in individuality’ and whether such intention 
is made unequivocal” by the filing of the 
- plaint and becomes clearly expressed” to the 
other co- -parceners by the summonses served 
on them in the suit. It seems to me that 
if the plaint is filed, not merely for a declara- 
tion of the plaintiff's right asa co-parcener 
in an undivided family [as in the vld 
Caleutta case referred to as Debee Pershad v. 
-Phool Koeri (77) | but is brought for a partition 
of the joint family property on the basis 
that the plaintiff wishes to be treated asa 
divided co-parcener from the date of the 
plaint (if not from an earlier date) and if he 
‘seeks for mesne profits at least from the date 
of the plaint, if not from an earlier date, and 
asks for the division of the properties as they 
‘stood at the date of the plaint, if not at an 
earlier date, if seems to me difficult to conceive 
_ofa stronger, more unequivocal and more 
“anambiguous declaration of an intention to 
separate himself and if that intention is 
. communicated through the Court by sum- 
monses issued to the defendants (the 
remaining co-parceners) in that case, such 
clear expression of intention becomes fully 
effectual to create division in status. I take 
ib thatthe phrase “clearly expressed” means 

“clearly expressed to the definite Enoimiedgs 
of the other.co-parceners.”’ 


T shall now proceed to consider the 
Hindu Law Texts on this point. Manu in 
Chapter 9, Sloka 111, seems to treat a separa- 
tion in living and messing as a very laudable 
act as it multiplies religious acts, and hence 
a mere desire to live apart and the consequent 
living apart among brothers as gifecting 
_ Separation in- interest so as to pub an end 
to the right of the eldest brother to manage 


(79) 24 Ind. Cas. 696; 26 M. L. J. 460. 
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the whole patrimony. Saraswathi Vilasa 
deals in placita 22 to 33 with the question 
of what constitutes division of status. In 
placitum 29 it lays down the rule that, in 
the case of brothers who have wealth, parbi- 
tion of religious duties should be made only 
after the partition of wealth. In placitum 25, 
ib, lays down another general rule that 
partition can be effected by mere intention 
just as. the making of an appointed daughter 
can be effected by mere intention without any 
formality.” It seems to me clear that in 
this placitum the word, ‘partition,’ does not 
exclude partition of wealth and is not confined 
to partition of religious duties as argued by 
Mr. A. Krishnaswami Aiyar for the appal- 
lant. Placitum 30 is as follows :— Therefore, 
also in the case of those who have no wealth, 
the separate performance of religious davies 
with or even without others’ consent con- 
stitutes a partition of religious duties; but in 
the case of the rich, partition of wealth takes 
place.” It seems to me that the phrase “with or 
even without others’ consent” is: introduced 
so as to show the applicability of the general 
rule laid down in placitum 28, that mere 
intention without the other co-parceners’ 
consent does effect-a division, and not to 
introduce any qualification that, as regards 
partition of wealth, others’ consent is neces- 
sary. The distinction made is not between the 
creation of a division in status with or without 
others’ consent in the case of religious duties 
and the creation of a division in statas with 


‘others’ consent alone in the case of partition 


of wealth, but between the creation ofa 
division in status in the ease of those who 
have no wealth effected by a separate per- 
formance of religious duties alone with or 


“without consent and the creation of a division 


in status by a separation of interest in wealth 
only with or without consent in the case of 
those who have wealth, because a separate 
performance of religious duties alone in the 


‘ease of co-parceners who have wealth is not 


sufficient to effect division in status. 


In placitum 33, the Saraswathi Vilasa 
declares that not only Manu and Yajnavalkya 
every Smrithiand every commentator and 
the Nibandha Kara without exception favour 
division in statns, thus showing that the 
true Hindu Law does not favour the doctrine 
of joint status, though customs borrowed 
from the Malabar Marumakkathayam syatam 
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or other sources. might have gradually 
encroached upon the Shastraic Law originally 
followed. 

Again even in the case of those who have 
wealth, a co-parcener who has not effected 
division in status by getting his share of the 
wealth or by a clear intention expressed to 
his other co-parceners can, by conduct con- 
tinued for a number of years, be deemed to 
have expressed that intention, that conduct 
being the separate performance of religious 
ceremonies for ten years. This is provided 
for by placitum 34. Placitum 34 cannot 
apply to those who have no wealth as the 
separate performance of religions duties in 
their case withont any condition as to the 
length of the period at once severs ithe 
interests. In fact, placitum 84 says that 
those separately performing religious duties 
- for 10 years “should be understood as divided 
in respect of the paternal wealth,” that is, 
even without actual -division or declaration of 
intention to divide. The ten years’ period 
is, of course, only a rule of evidence under 
the old Hindu Law which is not now binding 
on the-Courts which are governed by the 
Evidence Act. 

In the Viramitrodaya, placitum 4, of Chap- 
ter- II says at the end that even while the 
mother is living (after the father’s death) 
the sons have no right to the parental 
wealth as they ought to be dependent. on 
the mether for their support and main- 
tenance. Then placitum 5 clearly states that 
the status of division is created at the 
desire of a single co-parcener and hence 
a meeting of the brothers in order to arrive 
at a consensus in respect of divided status 
is not necessary. 


In Vyavahara Mayukha, section 3, placitum 
2, it is said “Also when there is a total 
failure of common property, a division in 
status may even then be made, by the mere 
declaration, ‘I am separate from thee’; for, 
a partition merely indicates a state of the 
mind. Transactions relating to partition 
are only declaratory of this mental state.” 
I am unable to accept the far-fetched 
gloss of Mr. A. Krishnaswami Aiyar on the 
last two sentences that they relate only to 
those who have no secular wealth to divide, 
nor can I accept the still more far-fetched 
comment of Mr. Mandlik that the Bombay 
author of the Vyavahara Maynkha was 
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8 
influenced by the Bengalee commentator 
Jimuta Vahana. 


lf a co-parcener can demand partition and 
separation of his sbare at any time and if 
the other co-parceners are legally bound to 
give him his share at once, it seems to 
me clear that separation in interest takes 
place as soon as he expresses an unequivocal 
intention to that effect or makes an un- 
equivocal demand for partition, and that the 
necessary delay in ascertaining the parti- ` 
cular property which falls to his share 
either by agreement or by an award of 
Panchayats or by a decision of the Court can- 
not delay the separation in status. As it is 
putin Raghubanund Doss v. Sadhu Ohurn Doss 
(47), “this separation of status by declara- 
tion and communication of intention has 
its origin in the power of each member of a 
family to demand a partition at any mo- 
ment and the inability of the family to retain 
any member in jorni ownership longer than he 
may desire.’ The managing member of an 
undivided Hindu family cannot surely re- 
present a junivr member after the latter 
refused to remain a member of the un- 
divided Hindu family and demanded his 
share, except, of course, in respect of deal- 
ings with third persons to whom notice 
had not been given of said junior member’s 
intention to terminate the agency. of the 
managing member. If, as was argued, the 
English Law of joint tenancy does not allow 
a joint tenant by a mere unilateral declara- 
tion to make the joint tenancy a tenancy- 
in common so as to defeat the right of 
survivorship [See Lord MHardwike in 
Partriche v. Powlet (65), quoted in In re Wilks, 
Child v. Bulmer (66),and the opinions of Lord 
Thurlow and Lord Hatherly given at page 
63], that rule of the English Law has; in 
my opinion, no relevancy in the decision 
of the question of Hindu Law whether a 
co-parcener of a joint undivided Hindu 
family can put an end to his status as un- 
divided co-parcener by such declaration. 
Even in English Law, joint tenancy with the 
right of survivorship was never favoured 
by Courts of Equity and the increasing 
tendency has been to take advantage of 
slight indications to convert a joint tenancy 
Alienations by 
a joint tenant of his share to a third 
party severs the joint tenancy in English 
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. Law. In Narayanasawmt Naidu Garu v. 
Tirumalasetti Subbayya (80), I said, “I am of 
opinion that Courts should lean against 
the -continuance of joint tenancies and 
against claims of survivorship.” See page 
100. “The ancient Hindu Law knew, ac- 
cording to tbe learned writer, Mr. J. O. 
Ghose, no such principle as joint tenancy 
and no principle of survivorship...... Equity 
also does not favour joint tenancies and 
rights of survivorship.” I know it has 
been said that the Mitakshara recog- 
nised the principle of survivorship and 
joint tenancy and I myself have, fol- 
lowing the language used by the highest 
authorities, stated so. The Mitakshara first 
created a revolution (it may be that it 
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` sanctioned by its authority or recognised | 


the revolution already being effected by the 
then prevailing customs) by giving the 
son’s rights by birth jointly with the father 
in ancestral properties, taking advantage of 
the moral admonitions addressed in ancient 
texts to the father not to alienate his an- 
cestral properties so as to leave his children 
penniless. Then the right “of the widow of 
a sonless co-parcener to inherit her hus- 
. band’s share was denied to her and the 
other male co-parceners were made the 
inheritors of that share. The whole of 
Chapter JI, section I, placita 1 to 39, of 
the Mitakshara which contains the ingeni- 
ous special pleading by which the widow 
of an undivided sonless co-parcener was 
disqualified from inheriting his share in 
the estate, does not contain a word about 
survivorship. Vijnaneswara professes to 
find equally authoritative texts for either 
view asto the rule of inheritance, scme texts 
recognising the right of the widow and 
some excluding her on the ground of incapacity 
to perform religious ceremonies and he then 
professes to reconcile the texts by saying, 
not that any principle of survivorship prevents 
the ixheritance of the widow, but that the 
succession itself to the undivided share of 
the deceased co-parcener passes to the 
remaining co-parceners. This ideae of a 
distinction between accretion by survtvorship 
and the passing of property by inheritance 


(80) 16 Ind. Cas, 698; (1918) M, W. N. 96; 24 M. 
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or succession proper seems absolutely foreign 
to Hindu Law. I cannot but believe 
that becanse the other co-parceners were 
to inherit the deceased sonless co-parcener’s 
share under the Mitakshara instead of the 
proper female heir under the old texts 
(namely, the widow or the daughter, if the 
widow had died) inherting it, a confusion 
of ideas based upon the notion of English 
Law that the surviving joint tenants get 
the deceased tenant’s share by survivorship 
was introduced into the consideration of 
cases under the Hindu Law. That there 
are numerous differences between the joint 
tenancy of the co-parceners ina Mitakshara 
Hindu family and the joint tenancy as under- 
stood in English Law has heen recognised 
in several cases. As Sankaran Nair, J., says 
in his Judgment in Pothi Natcken v. Naganna 
Naicker (34) “Itisargued thatthe joint tenancy 
has been converted into tenancy in-common. 
The differences between the joint tenancy of 
a Hindu family and as it is understood in 
English Law must be borne in mind, In 
the former the joint tenancy has its origin 
in birth and not by conveyance. There is 
no unity of possession, the managing member 
being alone entitled to it against the others. 
There is no unity of title as the members do 
not derive their interest at the same time. 
There is no unity of time as they do not hold 
for the same time and from the same time. 
There is no unity of interest as some may be 
entitled to larger shares than others. The 
chief characteristic of survivorship does not 
exist as a co-parcener’s interest devolves, not 
on all the others but only on his sons, if any. 
A co-parcener’s interest again is liable to 
diminution unlike the interest of a joint 
tenant in English Law.” In the well-known 
case, Appovier vy. Rama Subba Aiyan (39), 
Lord Westbury no doubt said: “Thus the 
joint tenancy is severed, and converted into 
a tenancy-in-common.”’ But he carefully 
added the qualifying clause “using the lan- 
guage of the English Law merely by way of 
illustration.” I cannot, however, help think- 
ing (as 1 said before) that notwithstanding 
this qualifying phrase, the idea of a right by 
survivorship in the remaining co-parceners 
instead of a right by succession, which is the 
right known to Hindu Law, has coloured the 
language of almost all the subsequent deci- 
sions. It seems to me, therefore, with the 
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greatest respect that if a mere alienation by 
a co-parcener even under the English Law 
severs the joint tenancy so as to prevent the 
right of survivorship, to hold that under the 
Hindu Law (which knows no such principle 
as the principle of survivorship and into 
which the principle of survivorship was 
introduced by a side wind asa synonym for 
the right of succession of undivided co- 
parceners to the share of a deceased co- 
parcener) an alienation by one of the 
co-parceners even of his entire interest does 
not sever the jomt tenancy seems to me 
inadmissible. I should, in this connection, 
like to fortify my opinion as to the true 
Hindu Law by the following quotation from 
the Tagore Law Lectures of a very learned 
Hindu Lawyer Mr. Bhattacharyya. He says 
(pages 53 to 53). “Now, we shall see that 
the members of an undivided Hindu family 
stand very much in the same relation to one 
another as joint tenants under the English 
law do. Hach member has possession over 
the whole of the joint family property, and 
if one member dies, his right devolves upon 
the rest under certain limitations. Thus we 
shall see that in a true joint family, that is, 
in a joint family governed by the Mitakshara 
Law, the widow of a deceased member does 
not succeed her husband to his rights, but 
the whole joint property remains as before 
subject to the title and possession of his 
undivided co-parceners, in a case in which the 
deceased member had no lineal descendant 
to take his place. This is the feature of a 
joint family governed by the Mitakshara 
Law which strikes every student of Hindu 
Law of Succession as the most distinctive. 
I have no doubt that it was this peculiar 
feature, which at once suggested tothe minds 
of the early British administrators of Hindu 
Law, the close resemblance between the joint 
tenants under the English Law and the joint 
Hindu family under the Mitakshara Law. 
This is called the right of survivorship—a 
term unknown to the original texts; nor do 
we know, nor can we pitch upon, any ex- 
pression in Sanskrit which would convey the 
idea. This is not to be wondered at; for the 
original texts do not treat much of the law 
relating to undivided families; the sayings 
of the ancient sages, such as Manu and 
Yajnavalkya, directly making mention of 
undivided co-parcenors are fow; nor have tho 
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later authors, such as Vijnaneswara and. 
Vachespati Misra, dwelt at length upon the 
subject. We have at present a goodly mass 
of legal maxims which lay down the rights, 
the liabilities, the status, the obligation and 
the duties of the members of a joint Hindu 
family; but those maxims are to be gathered 
from the case-law as it has been developed 
by the British administrators of justice for 
the people of India. It consists of a number 
of deductions gradually made from the few 
principles to be obtained, generally in the 
Mitakshara, and sometimes also in other 
authorities. The number of such authorities 
is not very large.”...... But be that as it 
may: the doctrine of survivorship, which was 
never put into a form or words by any writer 
of original texts of Hindu Law, from the 
Mitakshara downward, has yet proved a 
powerful engine in the development of the 
case-law on the subject of Hindu joint 
families. As soon as it was observed that there 
was very tangible analogy between Hindu 
co-pareceners and English joint tenants, 
it was inevitable that incidents of English 
joint tenancy Should have been extended to 
the legal position of the Hindu co-parceners, 
at least in cases where such extension did 
not run counter to anything to be found in 
the original texts. We must remember that 
the Judges who did this, had no other 
course left open lo them; for they were 
familiar with the law of the English joint 
tenancy; they saw nothing in the original 
texts, or in the translations, to guide them 
in the particular instances; certainly the 
most reasonable course for them was, avowed- 
Jy or not, to take advantage of that other 
law they were familiar with, supported as 
this course was by the analogy already 
adverted to.” 

I shall now pass on to consider the two 
Privy Council decisions which seem to me 
to be almost conclusive on the question. 
In Ram Chunder Dutt y. Ohunder Coomar 
Mundul (51), their Lordships say: “It is 
true that the status of the family as a 
joint Hindu family was not continuing. 
The altenation of the shares of two members 
of that family to the Munduls determined that 
status, and substituted the status of co-sharers or 
joint owners, whose rights, as is shown by 
Lord Westbury in the case of Agpovter v. 
Rama Subba Atyan (39), aro in many import- 
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‘ant respects distinguishable from those of 


a joint and undivided family.” I think this 
is a clear and unambiguous authority for the 
proposition that an alienation by a co-parce- 
ner does effect a severance of the joint 


status of the family so as to prevent the right 


of survivorship. In the latest case of Suraj 
Narain v. Iqbal Narain (83) their Lordships 
say: “What may amount toa separation or 
what conduct on the part of some of the members 
may lead to disruption of the joint undivid- 


ed family and convert a joint tenancy into a 


tenancy-in-common must depend on the 
facts of each case... A definite and uriambi- 
guous indication by one member of intention 
to separate himself and toenjoy his share 
in severalty may amount to separation. But 
to have that effect the intention must be 
unequivocal and clearly expressed. In the 
present case that element appears to their Lord- 
ships to be wholly wanting.” I think these 
seiitences clearly indicate that the conduct 
on the‘ part of some members alone without 
the consent of other members may lead to 
disruption and convert the,joint tenancy 
into a tenancy-in-common and that the definite 
and unambiguous indication of intention by 
one member, if unequivocal and clearly ex- 
pressed, can amount to separation. After 
full consideration, [am wholly unable to 
accept the argument.of Mr. A. Krishna- 
swami Aiyar for the appellant, (based on an 
undue emphasis onthe word “may’) that 
their. Lordships only intended to assume for 


“the purpose of argument thata definite and 


AJ 


 (82).] 


unambiguous intention unequivocally and 
clearly expressed may amount to separation 
and that they did not intend to decide that 
it would amount to separation. That even 
an attachment of a co-parcener’s share by a 
simple money-decree-holder will prevent 
survivorship:has been decided in numerous 
cases. [See Muthusami Ohetty v. Chunammal 
(81), and Thadi Ramamurthi v. Moola Kanuah 
‘Unless the joint tenancy becomes 
severed and converted into a tenancy-in- 
common by the attachment and seizure 
of the share of- the co-parcener, I thfnk it 


` 
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is difficult to find a tenable basis for such 
decisions, mere vague references to the 
equities of creditors aud of alienees for 
value not creating in my mind any nexus 
between the attachment or alienation on the 
one hand and the extinction of the right of 
survivorship on the other. Mr. A. Krishna- 
Aiyar argued that if an unilateral 
declaration by a co-parcener deliberately and 
clearly expressed to others severs the so- 
called joint tenancy; it will lead to several 
practical inconveniences. I do not feel much 
impressed by this argument. The older 
and purer Hindu Law was altered by the 
Mitakshara so as to prevent widows from 
inheriting their husbands’ share and it is 
now almost a truism with careful students of 
the Shastras that the older and purer sources 
of Hindu Law are more in consonance with 
the needs of a progressing and progressive 
society than the rules introduced by the 
glosses of medieval commentators on those 
texts (the glosses very often being far-fetcl:- 
ed and even distorting the texts). Sach 
new rules were made according to the 
temporary exigencies of the times and places, 
a commentator belonging to one part of 
India or to one period of its history differing 
from a commentator on the same texts in 
another part or in another period. The 
consequent degradation of the Hindu Law by 
the medieval commentators, which led to the 
doctrine of rights by birth in sons (instead 
of merely moral claim by birth), the doctrine 
of the right of a son to question alienations 
by his father and to the exclusion from 
inheritance of most female heirs except under 
exceptional circumstances, is being gradually 
got rid of through the development of the law 
by the several decisions of the Privy Council 
and the older and purer Hindu Law is being 
gradually brought back. The power of the 
father to alienate for antecedent debts and 
the power of the father’s creditor to pursue 
his remedy against the whole property for 
the father’s debts have been now established 
so as to restore ‘the earlier purer Hindu 
Law. The decisions of the Privy Council, 
therefore, which tend to defeat the artificially 
introduced right of survivorship Greece 
not even by Hindu commentators and ° 

troduced in comparatively modern times) so as 
to restore the purer Hindu Law which allowed 
inheritance by widows and other female 
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heirs:to a deceased co-parcener’s share, should 
not, in my opinion, be attempted to be evaded 
by arguments involving too fine distinctions. 
As G. Sirkar Sastri says in his Hindu 
Law, page 239 at page 240, the doctrine 
of the Hindu Law is that 
take place by the desire of a single member, 
and the others are bound to consent and 
agree to it. Therefore, the declaration by 
a member of his desire for partition to 
the other members, accompanied or followed 
by conduct evidencing its earnestness, must 
he sufficient to cause the severance of his 
interests. That is all that he can do: if 
the others do not agree, but obstruct his 
desire, and compel him to continue to live 
with them for some time as before, they 
cannot be permitted by both law and 
equity to prejudice his right, and to gain 
an advantage by their such wrongful 
omission. He should thenceforward be 
deemed to live with them in the same 
manner as a member of a joint family 
governed by the Dayabhaga, that is to 
say, as a tenant-in-common and no longer as 
a joint tenant.” 


As regards the danger of perjured oral 
evidence about such declarations and 
intentions, mot only have their Lordships 
of the Privy Council taken care to lay 
down in Suraj Narain v. Iqbal Narain (33) 
that such intentions ‘must be proved by 
cogent and clear evidence, but there is the 
Legislature which could, by enacting regis- 
tered documents as necessary to evidence 
such declarations, obviate that inconvenience. 
Piecemeal Jegislation is no doubt not 
desirable but so long as the generality of 
the followers of Hindu Law, even in the 
same province, are not willing to have it 
ascertained by a commission and codified 
according to the recommendations of that 
commission, piecemeal legislation is the 
only course open to the Legislature. 


In the result, I would give the following 
answer to the reference, namely, that a 
member of a joint Hindu family becomes 
separated from the other members by the 
fact of suing them for partition and by 
the unequivocal declaration made in the 
plaint in that soit, when such unegnuivoral 
declaration has been clearly expressed to 
the other co-parceners through the Court 
or otherwise. 
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SESHAGIRI ÅIYAR, J.—If the question were 
not concluded by the latest decision of the 
Privy Oouncil in Suraj Narain v. Iqbal 
Narain (33), I would have answered the 
reference in favour of the appellant. I 
feel with the learned Chief Justice that 
it is not competent for us to explain 
away the decision of their Lordships of 
the Judicial Committee as suggested by 
Mr. Krishnaswami Aiyar. The Judicial 
Commissioner quoted the early Caleutta 
decisions in his judgment and in the 
argument before the Privy Council reference 
was made to some of them. Mr. Krishnaswami 
Aiyar contended that their Lordships should 
not be understood as overruling the current 
of decisions in Madras without even advert- 
ing to them. But the question did arise 
for decision and there was a pronouncement, 
Their Lordships alone can explain away 
their jadgment, if they did not really 
intend to decide the question. I, therefore, 
hold that the question referred to us is 
concluded by the authority of the Judicial 
Committee. However, as I feel that the 
texts of Hindu Law and the authorities 
in Madras and elsewhere are in favour of 
the contention of the appellant, I feel 
bound to state my views at some length 
on the points raised before us. The question 
under reference has been argued ' with 
great ability on both sides. 

In my opinion the weight of textual 
authority is. in favour of the appellant’s 
contention. The definition of vibhaga in 
the Mitakshara gives no indication regarding 
the mode of effecting a partition. The 
Saraswati Vilasa has been claimed by 
both the learned Vakils for their contentions. 
The chapter commencing with the twenty- 
second sloka is headed “what is partition.” 
The author quotes Buruchi for the position 
that vibhaga is the division of wealth 
and of religions duties. He then points 
out that the definition of Vijnaneswara 
is rot comprehensive enough to include 
the division of religious duties, and proceeds 
in “slokas 25 to 27 to deal with the 
spiritual merits of performing separate 
religious duties. The conclusion on this 
sub-head is stated in sloka 28, thus: “From 
this it is known that EE any formality, 
partition can be effected by mere intention, 
just as the making of an appointed daughter ` 
can be effected by mere intention without 


- persons 


ol, XXXIII] 


SOUNDARARAJAM V, ARUNACHALAM CHETTY. 


any formality.” The next topic deals with 
who have wealth to divide. The 
author says that in such cases partition 
‘of wealth must precede the partition of 
religious duties. In sloka 30, the requisites 
of the two classes of division are stated, 
as a result of the previous discussion: 
Therefore also in the case of thoseowho 
have no wealth, the separate performance 
‘of religious duties with or even without others’ 
consent constitutes a partition of religious 
duties; but in the case of the rich, partition 
of wealth takes place.” As pointed out 
by the learned Chief Justice in the 
course of the argument, the last clause 
seems to refer to an actual division of 
the properties. I feel no hesitation in 
holding that the introduction of the 
clause “with or even without others’ 
consent” was intended to point out the 
distinction between - the two classes of 
cases. Having regard to the doubts 
expressed by Mr. Justice Sadasiva Aiyar 
during the course of the argument, I 
examined the Sanskrit verses with some 
care, and JI am clear that inthe case of 
the partition of wealth, the consent of the 
co-owners is essential. I may also refer 
to verse 34 which pointedly brings ont the 
difference: “Here the separate performance 
of religious duties alone of one’s own will 
without consent of others fora period of 
ten years constitutes partition.” This 
sentence would be meaningless if the con- 
tention of Mr. Srinivasa Aiyangar is to be 
accepted. The various slokas to which I 
have referred show that the author was 
conscious that in matters which affected 
the wealth of all the co-owners, their con- 
sent must be taken, but where the 
. religious merit is the object aimed at as 
in thé case of the division of religious duties 
only, the consent of the others is unneces- 
sary. 


Mr. Srinivasa Aiyangar relied upon 
‘placitum 5, Chapter IT, of Viramitrodaya, 
another authority accepted in Southern 
India. The anthor is there considering 
whether the statement of Manu that the 
brothers should “assemble together” is 
mandatory or only directory. His opinion 
‘is that it is not a rule of law, because 


the word assembly will not be apt to- 


describe the meeting of only two brothers, 
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His another reason is: “Otherwise parti- 
tion could not take place ali the desire of 
the so-parcener.” This statement, it is 
argued, declares that in all cases partition 
can take place at the desire of one of the 


members. What the author meant to say 
was that there are instances in which 
partition can be effected at the desire of 


one of the members, for example, the 
separate performance of religious duties ; 
and consequently Manu should not be held 
to have enjoined that whenever partition 
takes place, the brethren should assemble. 
Ido not think that Viramitrodaya helps 
the solution of the problem one way or 
the other. 


We have, then, the Vyavahara Mayukha 
which is somewhat  enigmatical. The 
author does not discuss the mode of par- 
titioning wealth. In Section III, placitum 
1, he quotes Naradha for the definition of 
partition and abruptly says in placifum 2: 
“Even when there is a total failure of 
common property, a partition may also 
then be made, by the mere declaration ‘I 
am separate from thee’; for a partition 
merely indicatesa state of the mind. Tran- 
sactions relating to partition are only 
declaratory of this mental state’. It 
may be, as suggested by the learned 
Vakil for the appellant, that the author 
was only dealing with religious duties; 
or it may be, as pointed ont by Mr. 
Mandalik in his Hindu Law, that the 
author was infiuenced by Jimuta Vahana’s 
opinion. It is worthy of note that. in 
the province where this treatise is 
the paramount authority, there is no 
decided case which accepts the view that 
the partition of preperty can be effected by 
a bare declaration onthe part of one of the 
co-owners. 

Jimuta Vahana is explicit. His view 
proceeds on the theory that there is no 
survivorship in a joint family. “Since 
any one parceneris proprietor of his own 
wealth” sums up the distinction between 
the “two schools of law. I do not 
propose to embark upon the speculation 
whether Yajnavalkyaand his commentator 
really laid down that there is survivorship or 
joint tenancy in a joint family. Itis enough 
to say that the essential characteristics 
of Hindu Law as understood by the writers 
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of the Benares School are survivorship and 
representation, Sofaras acursory examina- 
tion of these treatises goes, the idea of 
survivorship is in entire consonance with 
the genius of Hindu Law as itis adminis- 
tered in Southern India. The case of 
the Nambudri Brahmins who follow Makka- 
thayam Law and incidents cf tarwad 
ownership among Nairs, shows that the 
principle of survivorship has taken deep 
root in Southern India. Thatis not the 
position of those to whom the Dayabhaga 
applies. It is, therefore, perfectly clear 
that Jimuta Vahana’s view is inapplicable 
to the Mitakshara system. Moreover 
students of Hindu Law must have noticed 
how laboriously Jimuta Vahana has en- 
deayoured to differ from Vijnaneswara 
whenever possible. On an examination of 
textual law my conclusion is that in the 
Benares School, a mere declaration of inten- 
tion will not effect a partition among co- 
owners. 


Now I go to decided cases. Naturally 
the Caleutta cases come in for examination 
first, as it is in them that we meet with 
the prononncement that a mere declara- 
tion will suffice to effect a division of 
status, Before dealing with them indivi- 
dually, I wish to make one observation 
without meaning the slightest disrespect to 
the eminent Judges who took part in those 
decisions. The Bengal Judges have to deal 
with two separate systems of inheritance, 
the Dayabhaga and the Mitakshara. Both 
have to be administered to Hindus, and 
nuconsciously the principles of one of the 
systems of law get mixed up with the other. 
In Bulakee Lall v. Musammat Indurputtce 
Kower (87), the question we have to decide 
was notin issue. The point for decision was 
whether one of the eo-sharers who had become 
divided from the other in interest can revoke 
a power-of-attorney jointly given by both 
to manage their properties. After quoting 
Storey on Agency, the learned Judges say :— 
“That the parties are not in a position 
substantially different from that ofa joint 
Hindu family.” It is difficult to see how such 
a position is tenable. However that may 
be, they proceed to apply the Mayukha to 
{he casein question and say: “And any aet 
or declaration, showing unequivocal intention 
on the part of any share-holder to hold or 
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enjoy his ownshare separately, and torenounoe 
all rights upon the shares of his co-parceners, 
constitutes a complete severance or partition.” 
This is purely obiter. Musammant Vato Koer v. 
Rowshun Singh (88) was decided after the 
well-known case Appovier v. Rama Subba 
Atyan (89) was decided by the Judicial Com- 
mittee. The head-note to this case is not 
accurate, There was a concurrence of the 
parceners for dividing the property and 
petitions for registry were presented to 
the Revenue Authorities. The substantial 
argument of the contesting defendants 
was that there should be a division by 
metes and bounds. The learned Judges 
held that Appovier’s case was a complete 
answer to that contention. The same 
learned Judges decided Debee Pershad v. 
Phool Koeri (77). They held that a 
previous plaint which only sought for a 
declaration of rights was not sufficient to 
constitute a divided status, but that if the 
suit had been one for partition, it would 
have been different. The second state- 
ment was unnecessary for the decision of 
the case. Some months before this deci- 
sion was pronounced, a Full Bench had to 
consider this and other connected questions. 
Curiously enough, no reference is made in 
the later case to the opinion of Sir Barnes 
Peacock to which I shall at once refer. 


In the Full Bench case | Sadabart Prasad 
v. Foolbash Koer (40)] an undivided 
Hindu died leaving two widows behind 
him. His creditors sued the widows for 
the debt due to them, attached the deceased’s 
share in the joint family property and pur- 
chased it in Court auction. The surviving 
joint member sued to have it declared that 
the share did not pass to the purchasers by 
the Court sale. The Full Bench held that the 
purchasar did not acquire the rights of the 
deceased owner. There was a further ques- 
tion whether the mortgage of his undivided 
share created by the deceased was binding 
on hisshare. This second question involved 
the consideration whether the conduct and act 
of te deceased worked out a divided status. 
Sir “Barnes Peacock says: “I wasat one 
time disposed to think that as one of 
several members of a joint family can compel 
partition of ancestral property against the 
will of the others (see Mitakshara, Chapter 
I, section 5, verse 8), so he might, without 
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the will of the others, alienate that share 
to which he would be entitled upon parti- 
tion; but upon reflection I feel that that 
opinion cannot be maintained according to the 
trne principles of the Mitakshara Law.” 
This considered opinion of the Fall Bench 
must be taken to have overruled all previous 
decisions to the contrary. Reference may 
also be made to the interpretation which their 
Lordships of the Judicial Committee placed 
on this pronouncement in Madho Pershad v. 
Mehrban Singh (41). Two of the Judges who 
were responsible for the case nf Musammat 
Vato Koer y. Rowshun Singh (38) also sat in 
the Full Bench. We next come to the case of 
Sudaburt Pershad v. Lotf Ali Khan (43). Mr. 
Justice Markby in this case does not conceal 
his disapproval of the ruling of the Fall 
Bench. The casa of Sudaburt Pershad v. 
Lotf Ali Khan (43) is really a minute of dis- 
sent from the Full Bench decision. The 
same learned Judge reiterated his views in 
Raghubanund Doss vy. Sadhu Churn Doss (47). 
Here again the pronouncement about the 
mode of partition was entirely obiter. In 
Radha Churn Dass v. Kripa Sindhu Dass (46) 
Sir Richard Garth goes back to the view 
enunciated in Bulakee Lall vy. Musammat 
Indurputtee Kowar (37) without adverting to 
the decision of the Full Bench. On the 
other hand Mr. Justice Wilson in Tej Protap 
Singh v. Champa Kalee Koer (48) inclines 
to the view that there should be either 
a decree or an agreement to divide. In two 
very recent cases, Bata Krishna Goswami v. 
Gopal Krishna Goswami (49) and Banwari Lal 
y. Sheo Sanker Misser (50), Mookerjee, dJ., 
regards the question as still open. In my 
opinion, the Calcutta decisions give us no 
definite guide. 


In Bombay, as I said before, there is no 
decision which upholds the Maynkha doctrine 
that a bare declaration will sever the co- 
rarcenary status. In Moro Vishvanath v. Ganesh 
Vithal (60) the learned Judges speak of a 
eontractto divide. Babaji Parshramv. Kashibar 
(61) goes the length of laying down that even 
after deeree, unless the partition is by metes 
and bounds, the status is undistarbed.* Iu 
Murari Vithoji v. Mukund Shivaji Naik 
Golatkar (62) the learned Judges foand “a 
` tacit agreement of enjoyment according to 
shares,” although'if a declaration was suffi- 
cient, it would haye been easy to find “it. 
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In Mahadev Laxman v. Govind Parash- 
ram (83) a décree for partition was 
relied on and not the filing of the plaint. 
West and Buhler in pages 680 and 681 in 
dealing with “will to effect a separation” 
seem to lay down that the assent of all the 
co-parceners is necessary to effect a partition. 
It may, therefore, be safely stated that in 
the province where the Mayukha is followed, 
the Courts have never been asked to hold 
that a declaration of intention will sever 
the co-parcenary in regard to joint property. 

In Madras, the High Court has consistent- 
ly held that the filing of a plaint does not put 
an end to the co-parcenary. In Sangili v. 
Mookan (57) the death of one of the co- 
parceners after suit and before decree was 
held not to have affected the undivided 
status. In Subbaraya Mudali v. Manika Muda- 
li (58) it was laid down that a decree dissolv- 
ed the co-parcenary notwithstanding the 
filing of an appeal against it. The learned 
Judges point out that until decree the co- 
parcenary continued. In Sudarsanam Maistri 
y, Narasimhuln Maistri (85) Bashyam Aiyan- 
gar, J., expressly dissented from the view of 
Sir Richard Garth in Radha Churn Dass v. 
Kripa Sindhu Dass (46) that a mere declara- 
tion by one member is sufficient to effect 
a separation. There are observations to 
the same effect in Atyyagarz Venkataramayya 
vy. Aiygagari Ramayya (63). In Thandayu- 
thapant Kangiar v. Ragunatha Kangiar (36) 
the learned Chief Justice (Wallis, J.,) points 
out: “Partition may be effected by consent 
and in proper cases by decree.” Sankaran 
Nair, J., says that the practice in this Presi- 
dency has always been in accordance with 
the law as laid down in Subbaraya Mudali 
v. Manika Mudali (58). I entirely concur 
with this estimate of the practice obtaining 
among Hindus governed by the Mitakshara 
Law. Reference may also be made to 
Balakrishna Mudaliar v, Raju Mudaliar 
(59). 

Before considering the decision of the 
Judicial Committee on the subject, I shall 
briefly refer to the views held by the High 
Court and by the Judicial Committee on 
certain collateral subjects which are not easily 
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reconcilable with the theory that partition 
can be effected by a declaration. In all the 
Courts in India, it is now settled law that 
a cO-parcener cannot by a testamentary dis- 
position or by gift inter vivos dispose of his 
share of the joint family property. Their 
Lordships of the Judicial Committee have 
given their sanction to this position in Laksh- 
man Dada Naiky. Ramchandra Dada Naik (84). 
In my opinion the denial of this right is not 
consistent with the hypothesis that a unilate- 
ral declaration to sever the status is enough. 
This view receives support from the de- 
cisions which lay down that a disposition 
by Will or gift will be valid if the con- 
sent of the other co-parceners is obtained. 
See Indar Sahat v, Shiam Bahadur (85) and 
Parmanandas Jivandas v. Venayek Rao Wassu- 
deo (86). 

On the question of the power of a member 
to alienate for consideration his share of 
the property, it is somewhat curious that it 
should be conceded in Madras and Bombay, 
while it is denied in Bengal. The earlier 
Bengal decisions enunciating the view that 
a declaration of intention will sever the joint 
status, logically require that the co-parcener 
should have power to dispose of his share. 
This is apparently Mr. Justice Markby’s 
view. Their Lordships of the Judicial 
Committee held in Balgobind Das v. Narain 
Lal (87) that an undivided member is not 
competent to alienate his share in Bengal 
and in the United Provinces. It is significant 
that this restriction is said to apply to aliena- 
tions without the consent of the co-parceners. 
See: also Madho Pershad v. Mehrban Singh 
(41), This pronouncement lends further sup- 
port to the proposition that in dealing 
with co-parcenary property individual acts 
or declarations are of no avail, but that 
they would be valid if assented to by the 
others interested in the prcperty. There is 
only one other class of cases to which refer- 
ence may be made. It has, been held in 
Madras that even after alienating his 
share the alienor continues to bea member 
of the joint family. Nanjaya Mudali v. 


Shanmuga Mudali (63) and Maharaja of 

_ (84) 6 B. 48; 7 0. L. R. 320; 71. A. 18. 

z (85) 17 Ind. Cas. 760; 13 M. L. T. 158; (1918) N. 
W. N. 122;17 CO. L.J. aC 9, 17 C. W.N. 509; 15 Bom 
L. R. 418; 25 M. L. J. 57. j 
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Bobbiliy. Venk@taramanjulu Naidu (64). These 
decisions all proceed on the theory aczepted. i 
in Madras that a unilateral act is not suff- 
cient to effect partition. 

Mr. Krishnaswami’ Aiyar referred to the 
analogy of partition among joint tenants. A 
co-parcenary under the Hindu Law has 
many features in common with joint tenancy, 
The principles which apply to the sever- 
ance of a status of joint tenancy, therefore, 
deserve consideration. 

It was held in Partriche v. Powlet (65) that 
a declaration by one of the tenants will not 
put an end tothe joint tenancy. In In re 
Wilks, Ohild v. Bulmer (66) it was decided 
that the presentation of a bill does not arrest 
survivorship. The filing of a plaint cannot be - 
in a better position. On the other hand, in 
In re Dodson, Yates v. Morton (88) it was ruled 
that a decree would terminate the joint. 
tenancy. See also Freeman on Co-tenancy 
and Partition, section 31. lam of opinion that 
these decisions are applicable to determine 
the rights of co-parceners in India. 

In my view ıt is not right to say that the 
other members are not entitled to be heard 
when one of them wishes to separate him- 
self from them. While each individual mem- 
ber has a right to his share the others have 
a contingent right by survivorship to succeed 
to it. It may be unreasonable to withhold 
assent on this ground; but as undoubtedly the 
right of survivorship exists, in reason there 
can be no severance of the status unless. 
they consent, or until the Court decrees 
partition. 


Now 1 shall proceed to consider the 
decisions of the Judicial Committee, If 
they are clear and definite, whatever may 
be my view of the law, I am bound to 
follow them. 


In the first of the cases decided by the 
Judicial Committee [Rewun Persad v. Muse 
summat Radha Beeby (73) | it was held that a 
bequest to two brothers subject to a life- 
estate did not create a joint tenancy, but 
only a tenancy-in-common. Further there 
was also a finding that the brothers had 
agreed to divide, although possession did 
not pass. The second case is that of 
Appovier v. Rama Subba Aiyan (39). It bas 


(88) (1908) 2 Ch. D. 638; 77 L.-J. Ch. 880; 98 L, T. 
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always been treated as thè leading case 
on the subject of the mode of effecting a 
partition. It laid down explicitly that a 
division by metes and bounds was unneces- 
sary, and that an agreement to divide can 
be gathered from the acts and conduct of the 
parties. Their Lordships nowhere intimate 
in this case that a unilateral declaration 
will suffice. The cass Ram Ohunder Dutt 
v. Chunder Coomar Mundul (51) has given 
some trouble in understanding it. After 
reading it over again, I am satisfied that 
the severance of the status of co-parcenary, 
among the Ghoses, was not attributed by 
their Lordships of the Judicial Committee 
to anything done by one of the brothers 
without the knowledge and consent of the 
others. The determination of the joint status 
and the substitution of co-ownership are not 
traced to unilateral acts. I do not think 
this case helps the respondent. In Runjeet 
Singh v. Kooer Gujraj Singh (89) the separate 
enjoyment of the income of particular por- 
tions of the family property by each of the 
members was held not to constitute a divided 
status. Doorga Persad v. Kundun Koowar 
(90) follows Appovier v. Rama Subba diyan 
(39) and points out that whether a course 
of conduct pursued by the members effected 
a division in interest would depend upon 
the intention of the parties. The next deci- 
sion, Joy Narain Giri v. Girish Chunder Mytr 
(53), requires careful examination. One of 
the two undivided members who was ex- 
pelled by the other from the family house 
sued for-a declaration of his right and 
mesne profits. He obtained a decree in the 
Courts below and died pending the appeal 
to the Privy Council. His widow was brought 
on record and their Lordships con- 
firmed the decree. The second suit was 
instituted by the surviving member for a 
declaration that the dezeased died undivided 
and that a Will executed by him wasin- 
valid. Two propositions were laid down by 
their Lordships. Firstly, that tbe decree, 
though not in terms one for partition, 
effectively destroyed the joint estate; secondly, 


the conduct of the parties showed 
(89) 1 I. A. 9; 3 Sar, P. C. J. 304. 
(90) 1L A. 55; 13 B. L. R. 235; 21 W. R. 214; 3 Sar. 
p. C. J; 341, ` 


INDIAN OASES, 


887 


distinetly that they regarded themselves as 
divided. The following passage was relied 
on by Mr. Sreenivasa Aiyangar: “Their 
Lordships regard the conduct of Shibpershad 
Giri, when he left the house in which both 
he and Joy Narain Giri lived, and withdrew 
himself from commensality with his cousin, 
as indicating a fixed determination hencefor- 
ward to live separately from his cousin, and 
they treat the fact of his borrowing money 
for his separate maintenance as well as his 
making a Will as indicating, at all events, 
that he himself considered that a separation 
had taken place. His plaint indicates that 
he accepts what he terms the expulsion of his 
cousin from the joint family and claims the 
share to which he would be entitled after that 
expulsion, and after a separation.” The 
reference to the acceptance of the expulsion 
shows that in the opinion of their Lordships 
it was necessary that there should be an 
agreement between the parties. I do not 
think this decision is any authority for the 
proposition contended for by the learned 
Vakil for the respondent. In Chidambaran 
Chettiar v. Gauri Nachiar (52) there was a 
preliminary decree for partition and a 
commissioner was appointed to ascertain the 
extent of the family property. The plaint- 
iff died before a final decree could be passed, 
Tt was contended that the members remain- 
ed undivided. Their Lordships negatived 
this contention and said that from the date of 
the preliminary decree the brothers became 
separate in estate, “if they had not previ- 
ously become so’. Jt was argued that this 
last clause pointed toa leaning on the part of 
their Lordships to the position that the 
plaint itself effected a partition. On an 
examination of the original records, it is clear 
that the reference was to the deposition of the 
contesting co-parcener in which he said that 
he had no objection to a division of the 
properties. Ram Pershad Singh v. Lakhpati 
Koer (55) only lays down that a decree as- 
certaining the shares of the members, though 
no division by metes and bounds followed it, 
effected a partition. In Parbati yv. Naunihal 
Singh (56) all the members had jointly peti- 
tioned the Collector that their joint property 
should be held in specific shares and re- 
quested him to make separate entries in the 
Revenue Register to that effect. It was 
‘afterwards contended that the members were 
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undivided. Their Lordships of the Judicial ` 


Committee held that the petition and the 
subsequert conduct of the parties afforded 
unmistakable evidence of an agreement to 
regard themselves as divided. ‘Throughout 
this judgment their Lordships speak of the 
necessity for an agr comen whether written or 
parol. 


Thus far, there is no decision of the Judicial 
Committee which lends support to the con- 
tention that a unilateral declaration of inten- 
tion will constitute a severance of interest. 
Naturally the respondent laid great stress on 
the latest decision of their Lordships in Sura) 
Narain v. Iqbal Narain (33). As I said at 
the outset, I cannot accept the suggestion 
of the appellant's Vakil that the use of the 
expression ji may amount to a partition” 
indicates that their Lordships, without deciding 
the -point, proceeded to deal with the facts, 
assuming for the sake of argument that the 
contention was well founded. I was at first 
inclined to agree with this contention. But 
on further consideration I think that a deci- 
sion was given onthe point by their Lord- 
ships. Whether this should be extended to 
Madras can be decided only by their Lord- 
ships of the Judicial Committee. I agree in 
the conclusions of the learned Chief Justice 
and of Mr. Justice Sadasiva Aiyar. 

Reference answered in the affirmative. 


LOWER BURMA CHIEF COURT. 
SPECIAL Seconp Civit APPEAL No. 278 

or 1914, 

March 8, 1916. | 
Present:—Mr, Justice Maung Kin. 

MA SHWE YAT AUNG—Puatystirr— 

APPELLANT 

versus 
MAUNG DA LI AND orger3—Derenxpants— 


RESPONDENTS. 

Ejectment, suit for— Plea ‘of permanent. tenancy— 
Waste Land Greht Rules (Burma), s. 12—Evidence— 
Statement as to subject-matter of suit after cessation of e 
interest—Evidence Act (r of 1872), s. 18. 
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Where, in a ‘suit in ejectment brought after issue 
of notice under section 12 of the Burma Waste Land 
Grant Rules, the defendant sets up a plea of per- 
manent tenancy, the Court is bound to enquire into 
its truth and record a finding thereon. [p. 889, col. 1.] 

Statements made by a person regarding the ‘subject- 
matter of a suit after his interest in it has ceased, 
cannot be used as admissions under section 18 of the 
Evidence Act. Lp. 889, col. 2; p. 890, col. 1.] 


Mr, Oonnell (with him Mr. Rahman), for 
the Appellant. 

Maung Pu, for the Respondent. 

JUDGMENT.—In a number of suits the 
plaintiff-appellant sued the cultivators of 
land included in the Indawgyi Grant, known 
as the Kyauk Pyu Waste Land Grant, to 
eject them from the land in their occupation 
and to obtain mesne profits during the period 
of their wrongful occupation of the same. 

Inthe lower Courts the plaintiff and the 
defendants in all the cases agreed to abide by 
the decision of the Courts in the suit out of 
which this appeal has arisen. Here in this 


Court also, the other appeals, being Nos. 279 


to 299 both inclusive, have been heard 
together with this. One judgment will, 
therefore, cover all the appeals. 

The plaintiff's case is that the dalanan 
wrongfully entered upon and worked without 
a lease under section 12 of the Waste Land 
Grant Rulesa piece ofland, ‘of which the 
boundaries are given in the plaint’, being 


part of the plaintiff's grant land and that 


on lth waxing Thadingyus 1273, defendant 


was served with a notice to either take out — 


a lease or quit the land as required by 
section 12 of the aforesaid rules,- but the 
defendant has not. complied with the said 
notice. 

The defendants say that they refused to 
take out leases as they feared that the plaint- 
iff would raise the rent from Rs. 1-10-0 per 
acre only, 
cessors-in-title had hitherto paid. They far- 
ther allege that the original grantee, Maung 
Bu, had induced them and their predecessors- 
in-title to take up portions of the grant land 
on the understanding that the rent would not 
be raised so long as the Government did not 
raise the rate-of revenue on the grant land 
and that they were to have heritable and 
transferable rights in them. 


The Township Court gave a decree to the 
plaintiff in each of the cases. ButI must 
say that the learned Judge did not apply 
his mind to the real points in the case. 


which rate they and their prede- 


Vol. XXXIII] 


MA SHWE YAT AUNG V. MAUNG DA LI. 


The District Court, on appeal, set aside 
the decrees of the lower Court and directed 
the defendants to take outa bond for the 
amount of rent menticned: in the bill of 
demand. 

I may, in passing, say that itis rather 
dificult to understand why the defendants 
did not take outa bond as required by the 
- plaintiff, because in the notice of demand 
was mentioned the rate they had been 
paying and the notice in itself did not in- 
dicate that the landlord was likely to 
increase the rate. They only surmised that 
the rate might be increased, as in four other 
cases there had been an increase demanded. 
So itis clear they were quite wrong in not 


taking the bond as required, for if- demand. 
was afterwards made for an increased rate, . 


they would then have the right to put forward 
their case. . But these observations will not 
dispose of the case. Whatever may be 
said of their refusal to take out a 
bond, the_suit filed is an ejectment suit and. 
if they set. up a case of permanent tenancy 
witha fixed rent, the Court would have to 
go into the question whether their case is 
true. F 


The ER was re in two portions, one 
on the lst of September 1865 and the other 
on the 11th December 1865, to one Maung 
Bu and the whole consists of 451 60 acres. 
Maung Bu built a bund to keep the sea 
water out and put down tenants upon the 
land who worked their allotted portions at 
an annual rental of Rs. 1-10-0 per acre. It 
appears Maung Bu never raised the rate dur- 
ing the time the land was in his possession, 
On the 29th June 1859, he sold the grant 
land to Shwe Baw Aung. Onthe latter’s death, 
it devolved upon his heirs, who sold it to Pa 
“Ton and Po Yin on the Sth August 1899. 
On the 24th July 1902 Po Yin bought up 
- Pa Lon’s half share init at a Court-sale held 
in execution of a decree against Po Lon 
and thus became the sole owner ‘of the 
whole of the grant land. On the 27th 
March 1906, Po Yin soldit to the plaintiff 
Maung L Tha. It may here be explained 
that Maung Shwe Yat Taung, whose name 
appears in the lower Appellate Court’ pro- 
- ceedings as respondent, is the agent of Maung 
I Tha. 

The burden-of proving that the defend- 
ants have a heritable and transferable 
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righf in the landin their occupation was upon 
see Nilratan Mandal v. Ismail Khan 
Mahomed (1). If they succeed in establishing 
that there was an agreement between Maung 
Bu and them or their predecessors-in-title as 
alleged, there may or may not be other 
questions to decide, such as whether the 
plaintiff had notice of the agreement or 
whether it was binding upon the plaintiff 
as a condition running with the land in 
which case there would be no question 
of notice. But first and foremost they 
must prove their allegation and if they 
failed in doing so, there is nothing further 
to do but to decree the suit as prayed. 

Regarding this point the defendants 
depend upon the evidence of Maung Pu 
given in several cases which cropped up 
the grant land to Shwe 
Baw Aung and before it got into the hands 
of the plaintiff. Maung Bu himself could 
not be called because he had been dead some 
years, 

This evidence of Maung Ba has been 
strongly relied on by the District Judge. 
Bat itis not clear upon what authority the 
The only 
section which may be resorted to for the 
contention that the evidence is admissible, 
is section 18 of the Indian Evidence Act. 
The part which may be relied on is as 


i follo WA :— 


“The statements made by * 8 * ki 

2. Persons from whom the parties to the 
suit have derived their interest in the sub- 
ject-matter of the suit, are admissions, if 
they are made during the continuance of 
the interest of the persons making the 
statements.” 

The question, then, is, whether the evi- 
dence of Maung Ba is admissible as an 
admission: by a person within the meaning of 
the part above-quoted of section 18 of the 
Evidence Act. 


Woodroffe says upon this as follows :— 

“Statements whether made by parties 
interested, or by persons from whom the 
parties to the suit have derived their inter- 
est, are admissions only if they are made 
during the continuance of the interest of 
the persons making the statement. It would 
be manifestly unjust that a person, who 


* (1) 32 C. 55; 31 L A. 149; 8 G. W. N. 895, 


-~ with the 
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hag parted with his interest in property, ` 


should be empowered to divest the right 
- of another claiming under him, by any 
‘ statement WANG | he may choose t make. 
“A statemént er to property, e by a 
‘person when in possession of that property, 
may be evidence against himself and all 
persons deriving the property from him 


after the statement; but a statement made . 


by a former owner that he had conveyed to 
a particular person, could not possibly be 
evidence against third persons. If it were 
so, A might sell and convey to B, 
and afterwards declare that he had sold and 
conveyed to O,and OC might use the state- 
iment as evidence ina suit brought by him to 
turn B out of possession. If such evidence 
were admissible no man’s property would be 
safe’. Woodroffe’s Evidence Act, 6th Edition, 
pp. 289, 240. 

Maung Bu gave the sidane in question 
long after he had sold the grant land to 
Shwe Baw Aung. It is,therefore, notadmissible 
as an admission ,binding upon his successors- 
in-title. 

In my judgment there 1 is no way of admit- 
ting this evidence. 


T notice in the judgment of the District 
Court an observation that Irwin, J., who 
decided one of the previous cases in con- 
nection with some portions of the same 
grant land, would have come to a different 
conclusion, had he: had before him a full 
history of the land. We are not concerned 
history of the land concerning 
litigation bad in -connection with certain 
portions of it. Decisions in previous cases 
have nothing whatsoever to do with the 
present eases which must be adjudged only 
upon admissible evidence. It is clear to me 
that cases which formerly oceurred-in . which. 
other tenants were parties are irrelevant. 

Irwin, J’s judgment on the file could be 
referred to only asa ruling on the, point 
whether the plaintiff in this*case has the 
right of - suit, owing to the refusal on the 
part of the tenants to take out bonds under 
‘rule 12 of the Waste Land Rules. It cannot 
be cited for the ‘purpose of establishing any 
proposition of fact. 

Beside the statement of Maung Bu which 
1 have held to be inadmissible, there is 
nothing else on the record to prove the pointe 
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under consideyation. The evidence of Pu 
Lon and Pye Aung is obviously worthless, ` 
for it does not have any bearing on the 
point at all. 

I think the defendants have entirely failed 
to discharge the burden which was upon 
them, 

The result is the plaintiff must succeed. 

This appeal is allowed, the judgment and 
decree’ of the District Court are set aside 
and the judgment and decree of the Town- 
ship Cour! are restored. 

The respondents will bear costs through- 
out. 

Appeal allowed. 


PUNJAB CHIEF COURT: 
eee OivIL Appeat No. 1780 or 1914, 
March 1, 1916. 

_ Presente-—Mr. J astice Scott Smith. 
- NET RAM, MINOR, THROUGH HIS MOTHER - 
Musammat DARKHAN— 
DEFENDANT— APPELLANT 
VETSUS 
M ‘team mat LAHI BEGAM PLAINTIFF, 
AHMED YAR KHAN— DEFENDANT- 


RESPONDENTS. 

Fraud, decree set aside on gr ound of—Original 
siit, whether revived, 

The fact ‘that a decree is set aside on the ground 
of fraud does not have the effect of re- -opening the 
original suit. [p. 891, col. 1.] 

Plaintiff sued for pre-emption of certain land sold - 
tothe defendant. The suit was compromised and a 
decree was passed in favour of the plaintiff. Subse- 
quently ‘the defendant sued for and obtained a 
declaration that the decree had been obtained by 
fraud and was not binding on him. , Thereupon 
plaintiff applied for the restoration of his original 
suit, The application was allowed and the plaintiff's 
suit decreed on the merits: - 

Held, (1) that the plaintiff's suit was finally disposed 
of by the compromise decree, which, though set aside 
subsequently, was not reversed but had merely been 
declared to be null and_void and of no effect as 
against the defendant; [p. 891, col. 1.] f 

(2) that, therefore, ‘the plaintift’s suit was not re- 
vived, his remedy being to bring a fresh suit. [p. 
891, col. 1.) 

Bhimaji Govind v. Rakmabai, 10 B. 338, followed,. 

Khajooroonissa yv. Rowshan Jehan, 2 O. 184; 81 A. 
291; 26 W. R. 36, distinguished. > 


Second appeal from the decree of the 
Divisiénal Judge, Hissar, dated the 5th 
May, 1914, affirming that of the Sub- 
ordinate Judge, second. class, Hissar, dated 
the 25th November 1913, decreeing the claim, 
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JOYTI PROKASH NANDE Y. MUTI PROKASH NANDE, 


Mr. Sham Lal, for the Appellant. 

- Mr. Duni: Chand, for the Respondents. - 
, JUDGMENT.—The suit out of which 
- the--present -appeal arises was brought 
by.: Musammat Ilahi Begam, plaintiff- 
. respondent, against Net Ram (minor), 
defendant-appellant; for’ pre-emption of 
certain land sold to the latter. The suit 
was compromised 
1918, the plaintiff being given a decree 
for pre-emption on payment of Rs. &00. 
Net Ram defendant then brought a 
suit for a declaration that the decree had 
been obtained by fraud and was not binding 
upon him. On the 16th April 1913 Net 
Ram obtained a decree to the effect that 
the decree passed in the pre-emption suit 
was void and of no effect as against him. 
On the 5th May 1913 the plaintiff applied 
_ that his original suit for pre-emption should 
be restored to the -file and should be pro- 
ceeded with: This application was granted 
and she was eventually given a decree on 
the merits for pre-emption on payment of 
Rs. 800. The Divisional Judge in appeal 
- confirmed this decree. 


Qn second appeal to this Court it is 
urged on behalf of Net Ram’ defendant that 
the first Court. acted illegally in reviving 
the. proceeding in the pre-emption suit, 
Mr. Sham Lal’s contention is that the pre- 
emption suit was finally disposed of by 
the decree of the 18th January 1913, and 
that there is no provision in the Civil 
. Procedure Code which allows the proceedings 
to be revived. He says that the plaintiff’s 
only remedy was to- bring a fresh suit, 
In my opinion this contention must prevail. 
The decree of the 18th January 1913 has 
not been reversed. It has merely been 
declared in the subsequent 
decree is null and void and has no effect 
as against Net Ram. I am supported in 
this conclusion by the case reported as 


Bhimaji Govind v. Rakmabai (1). The 
facts in that case were very similar 
and the High Court remarked that: 


the decree obtained in the second suit 
left the first decree legally ` complete 
and amounted only to a declaratiop that 
that decree should have no effect as against 


the parties to the second suit. I have 


` (1) 1018. 888, 


suit that that’ 


M 


on the 18th January - 


also been referred to the case reported as 
Khajooroonissa v Rowshan Jehan (2), but it, 
appears to be distinguishable from the present 
one. I, therefore, accept the appeal and set 
aside the order of the lower Courts and all 
the proceedings in this case subsequent to the 
decree of the 18th January 19138. Under 
the circumstances I direct that the parties 
Should bear their own costs throughout. 


l Appeal accepted. 
(2) 20, 184; 31. A. 291; 26 W, R, 36. á 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decrex No, 238 
or 1915. 

March 21, 1916. 
Present:—Mr. Justice Chaudhuri 
and Mr. Justice Newbould. 

Lala JOYTI PROKASH NANDE— 
DEFENDANT— APPELLANT 
CETSUS 


Lala MUTI PROKASH NANDE AND 


OTHERS—PLAINTIFFS— RESPONDENTS, 

Contract Act (IX of 1872), ss. 172, 173, 176, 179— 
‘Pledge’ of moveables -Nature of security— Government 
securities, pledge of—Endorsement—Remedy of pawnee, 

“A ‘pledge’ or ‘pawn’ as defined in section 172 of 
the Contract Act lies midway between a loan and a 
mortgage which wholly passes the property in the’ 
thing conveyed. [p. 894, col, 1.] 

It is essential to a contract of pawn that the 
property pledged should be actually or constructi vely 
delivered to the pawnee. [p. 893, col. 2; p. 894, col. 1.] 
. Carter v, Wake, (1876) 4 Ch. D. 605; 46 L. J. Oh, 
841; Backhouse v. Chariton, (1878) 8 Ch. D. 444, 26 
W. R. 504; In re Richardson, Shillito v, Hobson, ( 1886) 
80 Ch. D. 396; 55 L. J. Ch. 741; 53 L. T. 746; 34 W, 
R. 286; Halliday v. Holgate, (1867) 3 Bx. 299; 37 L, 
J: Ex. 174; 18 L. T. 686; 17 W. R. 13, referred to. 

.The law relating to pawns contained in the 
Contract Act is not applicable to pledges of all 
classes of documents. Title-deeds of property are 
not ‘goods’ that may be pledged within the meanine 
of section 172 of the Contract Act. [p. 894, col. E 

Government securities, which are not Specifically 
mentioned in section 178 of the Contract Act, cannot 
be pledged except by endorsement by the owner 
even if they are already in the possession of the 
pledgeo. fp. 884, col. 1. 


Neiwhram Dobay v. Bank of Bengal, 19 I. A. 60: 
19 C. 322, referred to. ? 


The rights of a pledgee under section 176 of the 


_ Contract Act, either to suo on the debt or to sell 
. the 


Sel pledged, are concurrent rights. [p. 894, 
col. 2, 

Nim Chand Baboo v. Jagabundhu Ghose, 22 ©. 21 
at p. 23; and Mahalinga Nadar v. Ganapathi Subien 
27 M. 528; 18 MAL, J. 445,*referred to, ? 


- 
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JOYTI PROKASH NANDE V, MUTI PROKASH NANDE. 


Appeal against the decree of the First 
Subordinate Judge of Burdwan, dated the 
30th June 1914. 


Babus Bepin Behary Ghose, and Jyotish 
Chandra Sarkar, for the Appellant. 

Babu Bankim Ohandra Mukerjee, for the 
Respondents. 


JUDGMENT.—The plaintiffs and the de- 
fendant are brothers. When they and their 
brother Goti Prokash Nandy, who is not 
a party to this suib, were all minors, 
Karuna Nidhan Mukherjee was appoint- 
ed their guardian by the District Judge 
of Burdwan. Certain Government securi- 
ties endorsed in the names of the five 
brothers came into the hands of Karnna 
Nidhan as such guardian. The defendant 
Jyoti Prokash attained his majority about 
1901. Their estate; however, remained under 
the management of Karuna Nidhan who acted 
as the manager of the defendant and as guard- 
ian for his infant brothers. In or about 1909 
the defendant wanted money for purchasing 
a house in Calcutta, but there was not suff- 
cient money in the hands of his manager, 
in his share of the income, from which the 
amount could at that time be paid. Karuna 
thereupon suggested that he could advance 
Rs. 50,000 from certain Government securi- 
ties in his hands belonging to the shares of 
his infant brothers, who are the plaintiffs in 
this suit, two of whom have since attained 
majority and the third, still an infant, being 
represented by Karuna in this suit. It appears 
that an application was thereupon made by 
the defendant to the District Judge praying 
that Karuna Nidhan Mukherjee as such guard- 
jan might have permission to grant the 
defendant a loan of Rs. 80,000 out of the 
Government papers belonging to’ his minor 
brothers. He offered to pay interest at 
5 per cent. and stated that he was ready to 
pledge his share in the ejmali Government 
securities, meaning the Government papers 
which stood in the joint names of himself 
and his brothers, and also his share in the 
eymalt ornaments as security for the said 
advance. The ornaments were at that 
time ina room to which locks had been 
separately put by Karuna and himself. 
Karuna also represented to the Judge that the 
defendant had proposed to pledge as security 
for the said debt his share in the Government 
securities left by his father. He stated that 


he bad originaly in his hands Rs. 3,20,000 
in Government securities which stood in the 
joint names of the defendant and his brothers ° 
and that the defendant’s share in the said 
Government securities was Rs. 64,000, but 
as the defendant had drawn out Rs. 13,000 
which had been previously separated from the 
ejmalt account and transferred to his separate 
share, the defendant had at that time a right 
to receive Government securities of the value 
of Rs. 51,000 only on account of his share. 
The Judge thereupon made an order to this 
effect: “The guardian personally applied to 
me for permission to lend Rs. 50,000 to the 
elder brother of the minors Lala Jyoti 
Prokash Nande. The conditions of the loan 
to be as follows:—Lala Jyoti Prokash 
Nande will take Government pro-notes to the 
face value of Rs. 50,000 bearing interest at 
33 per cent. He will pay interest at 5 per 
cent on Rs. 50,000 and will executea hand- 
note for that amount. He will also pledge 
his share in the Government pro-notes be- 
longing to his estate which amounts to 
Rs, 51,000 and his 1/5th share in the orna- 
ments left by hisfather. The notes and orna- 
ments pledged will remain with his guardian. 
The loan is to be re-paid by transfer of 
Government pro-notes to the face value of 
Rs. 50,000 bearing interest at 33 per cent, 
A time for re-payment should, in my opinion, 
be fixed on the above conditions. The loan 
proposed is sanctioned.” The dateof re-pay- 
ment of the loan was subsequently fixed for 
three years. In accordance with this order 
Karuna Nidhan Mukerjee as guardian of his 
infant brothers handed over to the defendant 
Government securities for Rs. 50,060 
belonging to the infants. The deferdant’s case 
as regards the arrangement about 1e-pay- 
ment isset out in paragraph 5 of the written 
statement clause (f) (I to IV). Itis admit- 
ted tLat the jewellery which was to have been 
pledged remained under their joint lock and 
key and was never delivered to Karuna. It 
has also been shown that a portion of the 
ejmali Government securities was subse- 
quently pledged Ly the defendant with the 
Bank of Bengal, and sold to pay off the debt 
due to the Bank. ‘The defendant’s share in 
‘the Government securities is said to be not 
now in existence. In 1909 he had a right to 
receive pro-notes of the nominal valu: of 
eRs. 51,000 in his share, but no papers were 
specifically allotted to his share or kept apart, 
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‘Karuna stated in his evidence that the defend- 
ant spent his share of tho ejmali Govern- 
ment securities which: were gradually pur- 
chased by the minors and the cash value was 
taken by the defendant from time to time, 
and that finally under orders of the District 
Judge all the Government securities were 
endorsed over to the minors according to the 
account which Karuna had submitted to the 
District Judge. He also stated that the defend- 
ant used to take his share of the income ofthe 
ejmali estate and had overdrawn his account. 
The estate when under Karuna was kept joint 
and a joint gamakharach was kept by him. 
Karuna said that he had agreed to lend to the 
defendant as guardian of the minors “in the 
idea that the defendant would not be able to 
get his share separated before the re-payment 
ofthe amount advanced by him on behalf of 
the minors”, but that the defendant had drawn 
out the value as aforesaid. No specific 
Government securities were pledged by 
the defendant. Noneweresetapart. Except 
signing a pro-note for Rs. 50,000 the 
defendant did mot do anything further. 
He had merely a right at that time to get a 
share in the Government securities which 
stood in the joint names of himself and 
his brothers. Government securities are 
by the Statute neither negotiable nor transfer- 
able without endorsement on the back by the 
transferor. There was no such endorsement 
made by the defendant. From Exhibits D 
and H it is quite clear thatdemands were 
being made for payment of the advance with- 
out any effect. The defendant was clearly told 
by Karuna that he had overdrawn his account 
and that he should immediately take steps to 
pay the amount due to his brothers on his 
pro-notes. The defendant, however, did 
nothing and this suit had to be instituted to 
save his promissory notes being barred. In 
his written statement the defendant sub- 
mitted that Karuna was an aceountable party 
to him and should be made a party to this 
suit in his personal capacity, and further 
that this suit could not be adequately ad- 
judicated upon without an account eof the 
whole management of the joint esfate by 
Karuna both for the period during which 
the defendant was a minor and for the period 
subsequent thereto during which Karuna 
continued as manager of the defendant’and 
guardian of his minor brothers. (See 
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section 176, Contract Act. 
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paragraph 14 of the written statement). 
It is stated in the petition that the defend- 
ant’s share was to be pledged and the Judge 
directed it to be pledged, but no document 
was then executed. There was no formal 
handing over of any securities to Karuna. 
They were already in the custody of Karuna 
and remained in his custody. It has been 
proved that subsequently the defendant took 
out a portion of the emali Government 
securities and pledged them with the Bank 
of Bengal. It is admitted tbat no pledge of 
the defendant’s share in the ejmalz ornaments 
was effected. Can it be said that there was 
an effective pledge of his share of the securi- 
ties? He dealt with his share in them as 
if it was his own. It may be that Karuna 
ought not to have permitted him to 
deal with them before the amount 
due to his wards bad been paid. But 
we are not ,concerned in this case with 
any breach of duty Karuna may have com- 
mitted. The defendant knows that he has 
overdrawn his share of the joint income and 
we believe he knows fully well what has hap- 
pened to his share of the Government securi- 
ties. His denial we are not prepared to accept. 
He has not scrupled to make a charge that 
the endorsements of payments of certain 
sums appearing on the pro-notes are false. 
The learned Judge has correctly found them 
to be genuine. The defendant pretends that 
he does not know how his account in the 
ejmalt estate stands. He had ample oppor- 
tunity of knowing it and the circumstances 
indicate that he must have known it. But we 
have nothing to do with these accounts. The 
learned Judge has correctly held that he is 
not entitled to have the accounts taken in 
this suit as submitted by him in his written 
statement. It is submitted before us that in 
any event the defendant is entitled to have 
an account taken of the manager’s dealings 
with these“ joint Government securities. 
This was not originally asked for, but it 
seems to us to be an indirect method of 
having the whole of the account taken. The 
learned Judge has, in our view, correctly 
held that the plaintiffs are entitled to have 
their remedy on the pro-notes independently 
of the alleged pledge under the provisions of 
Section 172, Con- 
tract Act, defines a pledge. It is essential to 
the contract of pawn that the property 


‘structive delivery in this case. 


delivered to the pawnee. Here it cannot be 
said that there was any actual delivery. It 
is very doubtful whether there was a con- 
It may be 
said that the intention was to create a charge 
on the defendant’s ‘share, which is not the 
same thing as effecting a pledge. A pawn is 
not an equitable mortgage. It is a security in- 
termediate between a simple loan and a mort- 


“gage which wholly passes property in the thing 


_of documents. 


conveyed, See Carter v. Wake (1), Backhouse 
v. Charlton (2), In re Richardson, Shillito 
y. Hobson (3), Halliday v. Holgate (4). Sec- 
tion 176 gives a clear right to the pawnee to 
institute a. suit independently of the pawn, 
and we think the learned Judge is right in 
the view he has taken. Section 172 of the 
Contract Act deals with ‘ goods.” Certain 


classes of documents are specifically referred 


to in section 178 which do not include 

Government securities.” It is difficult to 
apply the law relating to pawns as contained 
in the Contract Act to . pledges of all classes 
Take the case of title-deeds. 
What can the pawnee sell? There is no 


equitable mortgage even created by their 


delivery or deposit as collateral security out- 
side Presidency Towns. They. may be 
“goods” in the sense of being.-pieces of 


parchment or‘paper, but what value are they 


as such? Mere delivery of Government 
securities gives no property in them for the 


"purpose of negotiation cr sale, without endorse- 


ment. Government securities standing in 
the names of five persons, as in this case, 


require the endorsement of four of them in 


favour of the fifth effectively to vest the pro- 


perty in them to him. In the case of Nim 


Chand Baboo v. Jagabundhu Ghose (5) it was 


-held that when moveable property is pledged 
to a person for money lent, he acquires a 
‘Special property therein, and he is entitled, 

under section 176, Contract Act, either to bring 
a snit against the owner upon the debt or pro-- 
‘mise, retaining the goods pledged as collateral 
security, or he maysell the things pledged upon 


9 1876) 4 Oh. D. 605; 46 L, J. Ch. 841. 
(2) (1878) 8 Ch. D. 444; 26 W, R. 604. 

(3) (1885) 30 Ch. D. 396; 55 È. J. Ch. 741; 58 L. T 
746; 34 W. R. 286. 

. (4) (1867) 3 Ex. 299; 37 L. J. Ex. Tits 18 L, T 
656: 17 W. R : 

(5) 220. 1 i 28, 
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pledged should be actually or constructively giving reasonable notice of the sale. Maha- 


linga Nadar v. Ganapathi Subbien (6) fol- 
lowed the Calcutta case and held that both 
rights existed. and were concurrent rights. 
Neckram Dobay v. Bank of Béngal (7) was 
a case of a pledge of Government securities, 
but it is well known that such pledges to a 
Bank are created. by endorsement and 
delivery. : 

There is nothing to prevent-the deféndant 
from asking for an account . against the 
manager for his dealings with his estate, but 
we do not think we can allow such an ac- 
count, even in respect of the Government 
securities, being taken in this suit. 

We dismiss this appeal with costs. 

Appeal dismissed, 


(6) 27 M. 528; 18M. L. J. 445. — & 
(7) 19 I. A. 60; 19 0.322, >. rn es 


MADRAS HIGH COURT. 
Civic MISCELLANEOUS APPEAL No, 295 
or 1915. ; 
December 7, 1915. 
Present: —Mr. Justice PE pn, Aiyar and ` 
Mr. Justice Napier. ` 
MOHIDEEN IBRAHIM NACHI— 
RESPONDENT No. 1—AppPELLANT 
versus 


L. MAHOMED IBRAHIM SAHIB 


——PETITIONER— RESPONDENT. 

Guardians and Wards Act (VIII of 1890), s. 25— 
“Custody,” meaning of —Order for return to custody” 
when can be made—Application by Muhammadan 
father for custody of his minor son—Majority under 
Muhammadan Law—-Indian Majority Act (IK of 1875): 

A guardian appointed under the Guatdians and 
Wards Actis only entitled to apply under the Act for 
the custody of the ward and cannot bring a vee 
suit. [p. 896, col. 1; p. 898, col. 1.] 

Utma Kuar v. Bhagiwanta Kwar, 
37 A. 515; 13 A. L. J. 742 followed. 

The word ‘custody’ ag used in section 25 of the 
Actincludes both actual and copetracnye custody; 
[p. 896, col. 2.) tae dads 

A ward who was never in the actual custody of: 
his ledh] guardian but was-in his -legal custody" 
(the actual custody being with the guardian’ s consent 
with another), might be deemed to. be removed 
from the custody of the guardian when “the. . person. ` 
in actual possession repudiates, to .the guardian’ 5, 
knowledge the right of the ‘guardian to the actual 
or legal custody of the titinor.. -In such cases seotión 
25 of the -Act can be availed of by. the; guardian 
aud an order to place the minor in his custody 


29 Ind. Cas. 416; 
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cin be brought under the words “order for return 
to custody” nsed in the section. [p. 695, col, 2.] 

Where, therefore, a Muhammadan father applied 
under section 25 of the Guardians and Wards Act 
for the custody of his minor son between 16 and 16 
years of age, the boy being in the custody of his 
maternal grandmother: 

Held, that the father was entitled to the relief 
claimed. [p. 898, col. 1.1 

Per Sadasiva Atyar, J—-A Mussalman boy is under 
the Indian Majority Act bound to romain in the cus- 
tody ofhis guardian till he attains 18, notwithstanding 
that under his personal law his emancipation would 
have taken place earlier. [p. 897, cols. 1 & 2.] 

Quere.— Whether a minor can be the managing 
member of a Hindu family? [p. 897, col. 2.] 


Appeal against the order of the District 
Court of Tinnevelly, in O. P. No. 580 of 
1915, dated the 21st October 1915. 

Mr. S. Srinivasa Iyangar (with him EK. 
Rajah Adyar), for the Appellant. 

Mr. O. V. Anantakrishna Iyer, for the 
Respondent. 


JUDGMENT. 

Sapasiva Alyar, J.—This appeal is against 
the order of the District Judge of Tinnevelly 
passed under section 25 of the Guardians 
and Wards Act, directing that the minor 
Sheik Abdul Khadir, who is between 15 
and 16 years old, be returned to the 
custody of his father, the petitioner. The 
appellant is the petitioner’s mother-in-law 
(the mother of the deceased mother of the 
minor Sheik Abdul Khadir). 

The contentions in appeal are(1) “thatithas 
not been proved to be for the welfare of the 
minor to be returned to the custody of the 
father,” (6th ground of appeal.) (2) “The 
District Judge erred in holding that section 
25 of the Guardians and Wards Act applied 
to the case.” (1st ground of appeal.) (3) 

“The parties being Shafis and the boy 
being 16, (he) has a discretion in law to 
reside with his mother and in her absence 
with his grandmother.” (5th ground of 
appeal, ) 


As regards the first of these contentions, 
the District Judge’s conclusion that it is 
for the welfare of the minor that he 
should return to the father has not | *been 
shown to be erroneous. On the question 
as to welfare, the wishes of the minor 
who is over 14 should no doubt be 
consulted, not as conclusive on the 
matter but as an important factor to be taken 
into account in arriving at a conclusion. The 
minor was examined as the appellant’s second 


witness and he says: “| know my grandmother 
well and I have not seen my father for 
several years. That is the only reason why 
L say [ wanttolive with my grandmother.” 
The learned District Judge has considered 
this preference, which in the words of the 
District Judge “is not unnatural but which can 
hardly be deemed intelligent.” I would, 
therefore, repel the first contention. 

As regards the second contention, section 25, 
clause 1, of the Guardians and Wards Act is 
as follows: —‘Tfa ward leavesor is removed 
from the custody of a guardian of his person, 
the Court, if it is of opinion that it will be for 
the welfareof the ward to return to thecastody 
of his guardian, may make an order for his re- 
turn and for the purpose of enforcing the order 
may cause the ward to be arrestedand to be 


delivered into the custody of the guard- 
ian.’ The appellant's learned Vakil 
argued that as the minors maternal 


grandmother was the lawful guardian of 
his person under the Mabammadan Law after 
the mother’s death and till he attained the 
seventh year of his age and she was in 
custody of the minor’s person till that age 
and that as sbe was only continued in the 
custody of the person of the minor fill now, 
the father never had the actual custody of the 
boy’s person from when the father (respondent) 
became entitled to such custody and hence the 
minor did not live in the custody of the father 
at any time, nor was he removedfrom the 
father’s custody and, therefore, no order for his 
return to such custody can be made under 
section 25. 

In Mrs. Annie Besant v. Narayaniah (1) their 
Lordships of the Privy Council say at page 
35, that “a suit inter partes is not the form 
of procedure prescribed by the Act for proceed- 
ings in a District Court touching the guar- 
dianship of infants.” This observation does 
not, however, definitely lay down that the 
Act is exhausfive as to the removal of guard- 
ians. The preamble of the Act (VILL 
of 1890) is “whereas it is expedient to con- 
solidate and amend the law relating to guard- 
jan and ward.” In Sham Lal v. Bindo (2) 
Blair and Banerjee, JJ.,held that the Guardians 
and Wards: Act was intended by the Legis- 


laturetobe acomplete code defining the rights 
e (1) 24 Ind. Cas, 290; 27 M. L. J. 30; 18 C. W. 
N. 1089; (1914) M. W. N. 585; 16 M. L. T. 165; 20 C. 
L. J. 253; 16 Bom. L. R, 625; 12 A, L. J. 1155; 1 L. W. 
520: 38 M. 807. 

(2) 26 A. 594; 1 A. L. J, 266, 
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and remedies of guardians and wards, that no 
separate suit would lie by a Hindu 
father for the custody of his child and 
that he must resort to the remedy given 
by section 25 of the Act. In the very recent 
case reported as Vima Kuar v. Bhagwanta Kuar 
(3) Chamier and Piggott, JJ., follow Sham 
Laly. Bindo (2) and hold thata guardian 
appointed under the Act was only entitled 
to apply under the Act for the custody of 
the ward and could not bring a separate suit. 
In this case of Uima Kuar v. Bhagwanta Kuar 


(3) a very similar argument to that 
put forward in the case before us 
was urged before the learned udges, 


namely, thatas the mother was not in custcdy 
of the child when she was appointed guardian 
of the person, section 2 which mentions “order 
for return to her custody” cannot confer 
jurisdiction on the Court to pass an order 
for placing the minor for the first time in 
the custody of the guardian. The learned 
Judges overruled this contention on two 
grounds: (a) that the Court had power under 
section 12 of the Act to place the minor in tke 
temporary custody of the appointed guardian 

notwithstanding that the application of the 
guardian for her appointment as such had 
been granted already ; and (b) that section 25 
ean be availed of by the guardian even 
though she had‘not been in the actual custody 
of the minor at the time of her appointment 
as such, as she might be deemed to have got 
custody ‘technically” from when her appoint- 
ment was made and that an order to place the 
boy in her custody can, therefore, be brought 
under the words “order for return to custody” 
used in section 25, 


While I feel doubtful (with the greatest 
respect) as regards the applicability of section 
12, I have after anxicus consideration arrived 
at the opinion that though some straining of 
the language cf section 25 has to be resorted 
to, the clear intention of the Legislature will 
be carried out by the interpretation placed by 
the Allahabad High Court on that section. 
I do not think it at all likely tha» the 
Legislature intended to omit to provide 
for the grant of a power tothe District Court 
to entertain an applicaticn by a guardian for 
the custody of his ward for the first time, even 
where the District Court bad itself appointe 


(3) 29 Ind. Cas. 416; 37 A.515; 13 A. L, J; 742, 


ed himas such guardian, in a case where 
the ward had never before been in his custody, 
while the Act has been anxious to enact that 
orders for temporary custody of the ward 
could be made even before the appointment 
cf the guardian. Nor is it likely that a 
remedy by a separate suit in such cases was 
intended by the Legislature. In Jagannadha 
Rao v. Kamaraju (4), the words 

“taking out of the keeping of the lawful 
guardian of such minor” found in section 
363 of the Indian Penal Code were held to 
include cases where the actual “keeping,” out 
of which the minor was taken, had been in a 
person who was not the lawful guardian but 
in a third person who, had obtained the 
custody of the minor with the guardian’s 
knowledge and consent. In the prasent 
case, it seems to me clear from the evidence 
that the grandmother had the custody of the 
boy with the knowledge and consent of the 
father afterthe boy attained the 7th year of his 
age and the father himself might be deemed 
to have been in “custody” of the boy under 
such circumstances within the meaning of sec- 
tion 25, and an order to the appellant toputthe 
boy in the custody of the father can be passed 
under Section 25 as falling within the expres- 
sion “order for the return” to the custody 
found in thst section. A ward who was 
never in the actual custody of his legal 
guardian but was in his legal custody (the 
actual custody being with the guardian’s 
consent with another) might be deemed to 
be removed from the custody of the guardian 
when the person in actual possession repudi- 
ates to the guardian’s knowledge the right of 
the guardian to the actual or legal custody 
of ths minor. An order for return to the 
custody will be effectuated by putting the 
minor either in the guardian’s actual custody 
or even by putting the minor in the actual 
custody of some other person delegated by 
the father (like a school master or a friend) 
to obtain that custody from the wrongdoer. 
To treat the word ‘custody’ as including both 
actual and constructive custody in all the 
threa places where that word occurs in section 
25 (19 does not seem to me to be too violent 
a stretch ofthe language of the section. I 
would, therefore, reject this second conten- 
tion algo. 


(4) 24M. 284; 10 M, L. J. 405. 
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“ As regards the third contention, Ameer Ali, 
Volume II, page 290 says that “the Shafis 
and Hanbalis allow the boy at the age of 7 
the choice of living with either of his parents. 
Shoald he prefer to continue with his mother, 
he is allowed to doso until he attains the 
age of puberty, when hehas no option and his 
guardianship devolves on the father. In 
practice, however, the father’s right to the 
custody of the boy’s person terminates with 
his puberty, for he is then personally emanci- 
pated from the patria potestas.” Ina book 
called Minhaj-et-Talibin (a manual of Muham- 
madan Law according to school of Shafi), 
it Is said, at pages 67 to 69: “the incapacity 
of a minor ceases at puberty, only if his in- 
telligence is safficiently developed to allcw of 
his being entrusted with the administration of 
his property. The minor who, having attain- 
ed the age of puberty, has an intelligence in- 
sufficiently developed to be entrusted with the 
management of his property, remains in a 
state of incapacity, otherwise his inca pacity 
ceases ipsofacto on his attaining majority.” 
The Shafi Law also seems to fix the age 
of lias the age of majority unless signs 
of puberty have shown themselves earlier 
(but not earlier than 9). In Reade v. Krishna 
(5) it was held that though under Hindu 
Law the father is not entitled to the custody 
of the person of his son after the boy 
attained 16 years of age, the passing of 
the Indian Majority Act of 1875 (section 3), 
by continuing the minority- of the boy till 
he completed the 18th year of his age, 
extended the right of the father to the 
custody of the boy’s person till such age of 18. 
Notwithstanding the able arguments of Mr, 
Srinivasa <Aiyangar .that that decision 
is unsound so far as it deals with the right of 
a Hindu son to- personal emancipation from 
the patria potestas after he attains his 16th 


-year, I am not prepared to dissent from that 


decision, especially as section 2, clause (c), of 
the Indian Majority Act ap ed is affects the 

“capacity” in all ways of any per son who had 
not attained majority under the law applicable 
to him before 2nd March 1875, other 
than in respect of the matters excepted 
in the section. If notwithstanding the per- 


sonal emancipation under Hindu Law, a. 


Hindu boy continues under the custody of his 
father till 18, a Mussalman boy also is bouhd 


(5) 9 M. 391. 
57 


to remain in the custody of his guardian till 
he attains 18 notwithstanding that under tha 
Shafi Law to which he is subject, his personal 
emancipation would have taken place whenhe 
attained the age of 15 or when he attained 
puberty between the ages of 9and 15. I 
would, therefore, reject this third con- 
tantion also. It only remains to notice two 
minor argaments advanced for the appellant. 
One of them was based upon the practice of 
the English Courts in granting writs of 
habeas corpus. The principal cases relating 
to the English practice were considered in 
Read2 v. Krishna (5) and it was pointed ont 
in that case that the writ of habeas corpus is 
not ‘the appropriate remedy for enforcing the 
natural right of the father over the person 
of a son when such son is over 14 and that 
other appropriate legal remedies should 
be resorted to by the father for obtaining the 
custody of the person of such a boy. 
The second minor argument was based on 
section 21 of the Guardians and Wards Act, 
which impliedly assumes that a minor is 
(a) competent to act as guardian of his 
wife and child, - (b) that he is competent to 
be the “managing member of an undivided 
Hindu family” and that (e) he is as such 
manager competent to be the guardian of 
the wife or child of another minor member 
of that family. This final clause has got 
its own implication that while any other 
minor is competent to be guardian of his 
wife or child, a minor who is a junior 
member of an undivided Hinda family is 
not competent to be guardian, even of his 
own wife or child. I am very doubtful 
whether a minor can at all be the manag- 
ing member of a Hindu family, though ee 
is the senior male member. “Guardian”’ 
section 21 is evidently intended to inelnde 
the guardianship of both person and pro- 
perty. It does seem anomalous thata minor 
could be the guardian of the persons of his 
wife and children, that is, entitled to the 
custody of their personand the management 
of their properties, while his own person 
is subject to the custody of the legal guardian - 
of his person and his properties are 
under the management of thelegal guardian 
of his properties. But this particularsection 
24 cannot; in my opinion, be held to de- 
rogate from the rights of the legal guardian 
of a minors own  pərson. I might 
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venture to suggest that the Legislature should 
amend section 21 by omitting the portion 
following “child or” and by confining the 
rights of a minor guardian over his wife 
and child to the control of their persons so 
far-as it is necessary to exercise his con- 
jugal right and the rig t of fondling his 
child,so that he might have no power to 
interfere with the management of their 
properties and so that the guardianship of 
their properties might be vested in the 
guardian of his own properties. We know 
of Hindu boys of five marrying girls of 
three and it does look absurd thata mar- 
ried boy of 10 should be competent to be 
the guardian of his wife’s person and pro- 
perty and that if he happens to be the 
senior member in an undivided family con- 
sisting of himself and his two younger 
brothers aged (say) five and three respectively, 
he should be their guardian and the 
guardian of the wife of his brother aged 
five and the manager of her properties 
and of the undivided family properties of 
the three boys. 

In the result, 1 would dismiss the appeal 
with costs, extending the time for 
compliance with the District Court’s order till 
the expiry of two weeks from this day. 
The respondent undertakes not to conduct 
the marriage of the minor till the latter 
attains the 18th year of his age. 

Napier, J.—lI agree. I think. that it is 
too lale to re-consider the correctness of 
the decision in Reade y. Krishna (5) apply- 
ing the provisions of- the Indian Majority 
Act to the right of personal custody. On 
the construction of section 25 of the Guardians 
and Wards Act I have, like my learned 
brother, felt considerable difficulty. Un- 
doubtedly on the strict letter of the section 
Mr. Srinivasa Aiyangar’s contention should 
succeed... We have, however, to consider 
the object of the section read with the 
preceding section. We could not extend 
the powers but we can, I think, hold that 
the larger rights given by the section in- 
clude lesser rights not specifically provided 
for. The object of sect’ons 24 and 25 is to 
declare the right of the guardian of the 
person of a minor to the continuous custody 
of his person, and to provide a machinery 
for enforcing it. It can never have been 
intended to leave unprovided for a case 


where the right of a different guardianship 
had up to a certain period been vested 
in a different person, for the Act purports 
to be a consolidating Act. What has 
happened is that the Legislature, in prescrib- 
ing the machinery for enforcing a guardian’s 
rights and stating the limitations within 
which it is to be exercised, has used language 
for the circumstances in which the remedy 
is ta be enforced in terms that strictly do not 
cover all the circumstances. It can never 
have been intended that a guardian should 
not be empowered to enforce his right of 
custody when it first arises, when he can 
enforce it, when the minor runs away or is 
forcibly removed. Mr. Srinivasa Aiyangar 
argued that these proceedings are in the 


“nature of habeas corpus and must be strictly 


limited. I am unable to agree with the 
view that they are of that character. 
The case relied on, In (the matter of 
Satthr: (6), is no authority for this 
contention. The proceedings there were 
of the nature of habeas corpus under 
section 491 pf the Criminal Procedure 
Code directed against the person alleged 
to be detaining the minor. The learned 
Judge decided on the authority of the 
English cases that if was not a proper 
case for the issue of an order. The nature 
of the writ is stated by Coleridge, J., in 
a passage quoted on page 312 of the above 
judgment: | “Habeas corpus proceeds on the 
fact of an illegal restraint.” There is no 
question of restraint here, nor does thesection 
deal with such a position. Under section 
25 of this Act the order goes to the. 
minor, not to the person with whom he is 
residing and isindependent of the question 
of consent or restraint. The right of a 
guardian to the custody of the person of 
a minor is clearly stated in section 24. He 
is charged with the custody of the ward 
and must look to his support, etc.” It 
is his statutory duty, and I eannot read 
section 25, which follows, as limiting his 
powers of enforcing his right to the ex- 
trema cases of leaving or removal. In my 
mind “those words must be read to include 
cases where the custody at law is in a 
certain person but the minor refuses to 
come or is detained. The cases where the 


(6) 16 B. 307. 
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 Gourt has strained the- language of a sec- 
tion to give effect to other provisions and 


the policy of the Act will be found in 
Maxwell on Interpretation of Statutes and 
Halsbury’s Laws of England. In my 
opinion this is a case where it may properly 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEGRER No, 2537 
or 1914. 

March 15, 1916. 
Preseni:—Sir Lancelot Sanderson, Kr., 
Chief Justice, and Justice Sir 
Asutosh Mookerjee, Kt. 

Sheikh AK LU—Deranpant— 

APPELLANT 
- versus 


Sheikh EM AMAN—- PLAINTIF — 


RESPONDENT., 

Transfer of Property Act (IV of 1882), ss. 106, 
107—-Lease of immoreable property r®serving annual 
vent, if annual tenancy, when not registered and 
not for agricultural ov manufacturing purposes. 

A lease of immoveable property (not for agri- 
cultural or manufacturing purposes! reserving an 
annual rent, though it might be held to credte an 
annual tenancy according to the contract of the 
parties, is to be deemeda leasé from month to 
month terminable by fifteen days’. notice under 
section 106 of the Transfer of Property Act, when 
that contract between the parties has not been put 


-into writing and registered as ngaral by section 107 


of the Act. [p. 901, cols. 1 & 2, 

Durgi Ntkarrint vy. Goberdhan Bose, 24 Ind. Cas. 
183; 19 C,.W. N. 525; 200. L. J. 448 at p. 454, re- 
ferred to. 


Appeal against the decree of the Subordi- 
nate Judge, 2nd Court, Hooghly, dated the 
25th May 1914, reversing that of the Munsif, 
T Howrah, dated the 12th March 

. FACTS appear from the judgment. 

‘Babu Monmotha Nath Roy, for the Appel- 
purpose of 
residence and was without any term. In 
such a case, the heirs of the lessee cannot 
be evicted so long as they are in possession 
and willing to pay rent: Juhooree Lali 
Sahoo v. Dear (1). With regard to 
the question, of heritability. although the 


‘document may not show anything, she 


~ 
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intention of the parties as evidenced by. their 
conduct, vsz, that all the heirs of Chandu 
are on the land since his death shows that the 
lease was heritable. See Narsingh Dyal Sahu 
v. Ram Narain Singh (2). 

The notice to quit which is of 20 days is 
The first Court 
found that the defendant was substituted 
and accepted asa tenant after Chandu; but 
the lower Appellate Court did not say any- 
thing with regard to this so that if the 
kabuliyat executed by Sheikh Chandu governs 
the case, my client is entitled toa month’s 
notice under the kabulcyat. If, howe er, the 
kabuléyat does. not govern the parties, my 
client is entitled to six months’ notice. The 
first Court has found that -the rent was 


. annual, the lower Appellate Court does not 


disturb that finding; in such a case on the 
authority of K:short Mohun Roy Ohowdhryev. 
Nund Kumar Ghosal (3), section 106-of the 
Transfer of Property Act has no application. 
There being in the present case “a contract 
to the contrary”, six months’ notice was 
necessary. See also Durga Mohan Das v. 
Rakhal Chandra Roy Chowdhury(4); Hemanginee 
Chaudhurani v. Srigobinda Chaudhuri (5). 

In any case, the Court nf Appeal below 
ought to have determined the nature of the 
tenancy as this point was distinctly raised in 
appeal. The lower Appellate Court has not 
disturbed the findings of the first Court on 
this point. 

. Babu Jyotis Chandra Hazra, for the Re- 
spondent,—The findings of the first Court 
and the Court of Appeal below are that the 
tenancy is ticca and at will respectively. 
The word fzcca is not applicable to an annual 
tenancy. l 

[MOOKERJEE, 
permanent. 

Section 106 of the Transfer of Property 
Act applies. There is no contract to the 
contrary. j 

[ SANDERSON, C. J.— There may not be any 
express contract. But there is a tenancy by a 
contract in which an aurual rent is reserved, 
and, therefore, an implied contract of an 
annual tenancy. | 


J.—Ticca only means non- 


(2) 300. 883. 
(3) 24 0. 720, 
(4) 5 0. W. N. 8°, 
(5, 6 ©. W. N. 69; 29 C. 208, 
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| Mooxerjexr, J.—Let me test your argu- 
ment. Suppose the tenant holds for some 
days and goes away, would you not take 
from him rent for the whole year? | 

There has been {no written registered 
contract in the present case and, therefore, 
under section 107 there was no valid lease for 
a yearly rent. See Debendra Nath Bhowmik 
v. Syama Prosanna Bhowmik (6), Durgi Nikar- 
rinit y. Goberdhan Bose (7). 

Babu Monmotha Nath Roy, in reply.—My 
learned friend has referred toa dictum in 
Debendra Nath Bhowmik v. Syama Prosanna 
Bhowmik (6). The operative portion of that 
case was that six months’ notice according 
to the Bengali Calendar was sufficient. The 
plaintiff-respondent cannot challenge the 
validity of the lease, he being a party to it — 
it does not lie in his mouth to say that the 
lease for a yearly rentis not valid, there being 
no written contract. The first Court held that 
defendant was substituted or accepted for 
Chandu, so that the relationship between 
the plaintiff and the defendant would be 
governed by Chandu’s kabulzyat which was 
a written and registered document; the lower 
Appellate Court, which did not consider 
this precise question, may be asked to decide 
the point. 

JUDGMENT. 

SANDERSON, C. J—In this case I think the 
appeal must be dismissed. The lease was 
given on the 1&th of January 1904 to the 
defendant’s brother, one Sheikh Chandu, of 
a particular area of land which was 
2 coltahs, and the rent was Rs. 12a year, 
In 1909 Chandu died. From that time the 
defendant and the heirs of Chandu, and 1 
think all his heirs, :ived on the land in 
question; but apparently after the death of 
Chandu the land occupied by the defend- 
ant and the heirs, who according to the 
judgment of the lower Appellate Court 
were probably living with the defendant, 
was 24 ccoitahsand the rentthat was paid 
was not Rs. 12 a year but was Rs. 15 
a year, and the first question raised is 
whether the tenancy was a heritable one. 

The learned Subordinate Judge has held 
that the tenancy was not a heritable one, 


(6) 11 0. W. N. 1124. 
(7) 24 Ind. Cas. 188; 20 C. L. J. 418 at p. 454; 19 
C. W. N. 620. 
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and he bases his judgment upon the terms 
of the lease. That has been examined by 
my learned brother Mr. Justice Mookerjee 
and he agrees that there is nothing in the 
lease to show that the tenancy was a 
heritable one. Further than that, the fact 
that the area occupied after Chandu’s death ` 
was different from that in the lease and 
the fact that the rent was different from 
that which was specified in the lease, lead 
me to come to the conclusion that the 
judgment of the learned Subordinate Judge 
that the holding was not a heritable one 
was correct. Therefore, the position is this. 
The lease has come to an end; a new 
tenancy must have been created, and upon 
that two questions arise—with whom was the 


-new tenancy created, and secondly, on what 


terms. 

Now, upon the first point, the learned 
Vakil who has argued the case for the 
appellant urges that the tenants were not 
only the defendant but also the heirs who 
were co-sharer tenants, as he suggests, with 
the defendant. That point is really a 
question of factand that has been decided 
by the learned Subordinate Judge against 
him, who has held that the defendant was 
the only tenant, and if it is necessary for me 
to express any opinion, I think that the 
learned Judge was perfectly right in coming 
to that conelusion, as far as I can judge 
from the materials before me: it is not 
necessary for me to go into detail; they are 
referred to in the two judgments that are 
before us. Therefore, the tenaucy was 
between the plaintiff and the defendant. 


Then the second point arises, what were 
the terms of that tenancy? There is no 
dispute as to that, because the Court of 
first instance has held that the rent was 
anannual rent of Rs. 15 a year. The 
contest had been as to whether the rent was 
a monthly rent or a yearly rent: the amount 
was agreed between the parties and as to | 
that there was no dispute. The question 
was whether it was an annual rent of Rs. 15 
or % monthly rent of Rs. 1-4. The 
Court of first instance has dealt with that 
specific question which is a question of fact, 
and has found that the rent was an annual 
rent of Rs. 15 a year. Then arises the next 
question, whether from that fact it can be 
presumed that the fenancy was au anuual 
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` tenancy. I should be prepated to follow 
_ What was said by my learned brother Mr. 
3 ustice Mookerjee in the case. Burg? ' Nekarri int 

~. Goberdhan Bose (7), namely, “It may 
Wa bly be accepted as a proposition generally 
true that, as indicated in Wilkinson v. Hall(S), 


the mode in which rent is expressed to be- 


-reserved affords a presumption that the 
tenancy is of a character corresponding 
thereto. The rule, however, is not of 
universal application, and, it was pointed 
.out by Mr. Justice Maule in Atherstone v. 
Bostock (9), that the presumption of yearly 
taking from the rent being paid - yearly 
does not apply to the case 
and the same view is supported by the 
case of JVelson v. Abbott (19).” Now in 
this case there is nothing to rebui the 
presumption which, I think, ought to be 
drawn from the fact that the rent was to 
be an annual rent. Therefore, the presump- 
tion ought to be drawn that the tenancy 
was to bean annual tenancy; and so far 
that conclusion at which I have arrived is 
in favour of the appellant. Therefore, 
within the words of section 106 of the 
Transfer of Property Act, there would be 
a contract, namely, suchas T have described, 
a contract of tenancy between the pani 
on the one hand and the defendant on the 
other, and an annual tenancy for which an 
annual rent of Rs, 15 was to be paid; and, 
therefore, section 106, if it stood by itself, 
would not apply, becanse there would be 
a contract to the contrary. But unfor- 
tunately for the appellant, there is section 
107 which says that such a contraet as 
that, a contract such as I have‘ des- 
eribed which reserves a yearly rent, can 
be made only by a registered instrument, 
and, inasmuch as there- is no regis- 
tered instrument in this case, that 
contract must be treated as an invalid 
contract and as not existing. Therefore, 
Iam forced to the conclusion that this case 
does come within section 106, because thera 
18 an absence of a contract to the 
contrary, inasmuch as the contract which 
was in fact made and was in fact held to 
` (8) (1837) 3 Bing. (N. c.) 503; 4 Scots. 30l; 3 
Hodges; 56 L, J. © P. 82; 132 E. R. 506; 43 R. R. 728. 
(9) (1841) 10 L. J. ©. P. 113; 2 Man. & G. 5U; 2 
Scott. (N. r ) 637; 1 Drink. 96; 133 E. R. 850, 


” (10) (1824) 3 B. & C. 83; 4D. & R. 693; 2 L, a 
_(o. s.) K. B. 215; 107 E. R. 667, 


of lodgings, — 


exist by the Court of first nee was 
not put into writing and was not regis- 
tered. Therefore, -there being no contract 
to the contrary, and inasmuch as this 
was a lease of immoveable property 
and not for agricultural or manufacturing 
purposes, but for some other purpose, it must 
be deemed to be a lease from month to 
month terminable, on the part of either 
lessor or lessee, by fifteen days’ notice 
expiring with the end of a month of 
the tenancy, and, inasmach as fifteen days’ 
notice was admittedly given in this case, 
a sufficient notice under the Statute was 
given and the plaintiff consequently is 
entitled to obtain a decree for possession 
of the land, for arrears of rent and for 
damages for holding over after. the notice 
to quit. ; 

For these reasons the appeal must be dis- 


missed with costs. 


I: should like to say, thisis one of the 
first cases that I have heard argued by 
the learned Vakils of this Court that in 
my opinion it has been very well argued on 


‘both sides. 


Mooxerieb, J.—I agree. 
Appeal dismissed. 


MADRAS HIGH COURT. 
Letters Patent Appeat No. 356 or 1914. 
- December 14, 1915. 
Present: —Sir John Wallis, Kr., Chief Justice, 
Mr, Justice Seshagiri Aiyar and. 

Mr. Justice Phillips. 
KAMARAVUTU MRUTYUNJAYADU— 
` DEFENDANT NO. 1—APPELLANT 

versus 
RAJAH or PITTAPURAM—P rarntive— 


“< RESPONDENT. 

Grant —Service inam-—Graintee to render service so 
as to deserve patronage of divanum—Payment of flared 
kattabadi--Grant, nature of, 

Plaintiff’s father granted somo lands to defend- 
ants’ grandfather in 1868 and the deed of grant 
recited (1) that the grant was made to ‘Wakes 
Mrutyanjayudu; (2) that the donee had rendorei 
services in the past; (3) that the said services were 
acceptable to the donor; (4) that the lands were 
granted as service inam; (5) that the grantee was 
to pay a fixed hatte sadi; (6) that ha was, in fyture. 
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to -render services which would deserve the appro- 
bation of the divanwm and (7) that the lands were to 
be enjoyed from son to grandson. It appeared further 
that the katiubadt was never enhanced during the 
46 years that the defendants were in possession, 
that the lands.had descended in the lineal line for 3 
generations and that the defendants were and always 
had been willing and ready to render the service. 
The plaintiff now sued to recover possession: 

Held, that the plaintiff was not entitled to resume 
the lands and his suit must, therefore, be dismissed. 
[p. 904, col. 2; p. 905, col. 2.] 

Per Seshagiri Aiyar and Phillips, JJ. (Wallis, O. J., 
dissentiente), that the grant in question was a grant 
burdened with service and not a grantin lieu of 
wages and was, therefore, not resumable so long as 
the defendants were willing to perform the service, 
[p. £04, col 1; p. 905, col. 1.] 

Per Wallis, 0. J —The balance of authority in the 
Madras Presidency isin favour of the view that 
service inams granted for services of a personel 
nature are resumable. [p. 902, col. 2.5 

Per Seshagiri Aiyar, J—(1) The presumption in 
Government grants that the lands granted as service 
{mams are resumable, does not necessarily apply to 
grants by zamindars, [p 903, col. 2.] 

(2) No general rule can be laid down apart’ from 
circumstances that a grant for personal or menial 
services isliable toresumption. [p. 912, col. 2.] 

(3) A clause in the deed of grant that the 
granteo “shall be renderisg service so as to 
deserve the patronage of the di-anum” does not 
mean that” the grantee was to hold the lands during 
the pleasure of the grantor. Such expressions find 
place in grants by zamindars and are suggestive only 
of the vaingloriousness of the grantor, and not of 
any intention to cut down the effect of the grant. 
[p. 904, col. 1 } 

Appeal, under section 15 of the Letters 
Patent, against the judgment of Mr. Justice 
Sadasiva Aiyar, dated the Ist October 1914, 
reported as 26 Ind. Cas. 78, in Second 
Appeal No, 662 of 1913, preferred against 
the decree of the Court of the Subordinate 
Judge of Cocanada, in Appeal Suit No. 113 of 
1911 (Original Suit No. 608 of 1909 on the 
file of the Court of the District Munsif of 
Peddapur.) 

Mr, Pata jali Sastri, for Mr. P. Narayana- 
murihi for the Appellant. 

Mr, Srinivasa Atyangar, for the Respond- 
ent. . 

JUDGMENT. 


Wars, C.J.—This is no doubt a case 
very much on the line and has given rise to 
a difference of opinion between the District 
Munsif and the Subordinate Judge, and 
between the two learned Judges who heard 
the second appeal, and on the Letters 
Patent Appeal. On the whole I am disposed 
to agree with the conclusion of Sadasiva 


g 

Aiyar, J., that there are not sufficient grounds 
for interfering in second appeal with the- 
finding of the District Judge. As regards 
the disputed passage in Alexander John Forbes 
v. Meer Mahomed Tuquee (1), I agree with 
Ayling, J., that „their Lordships considered 
that the fact that inthatease no quit rent had 
been reserved although the land had beenin- 
cluded in the assets of the zamzndari on which 
peishcush was payable, was a circumstance 
which, taken with all the other circumstances 
of that case, would have clearly negatived a 
power of resumption; but that was only one 
of the circumstances to be taken into account 
in the absence of a grant. Here we have 
the terms of the grant embodied ina pattah 
and muchtlika. It is true that past services 
are mentioned by way of inducement, and 
that the land is to be enjoyed from father to 
son, but itis granted to the grantee who is 
described as nakesh for his services by which 
I understand his services as nakesh, and it is 
expressly provided that it is to be held as 
service nam. Service inams are admit- 
tedly resumable where Government is the 
grantor and in the case of darmzlla inams, 
that is to say, ¿nams granted by zamindars 
since the date of the Permanent Settlement, 
where they are service tzams granted 
for services of a personal nature, I 
agree with Sadasiva Aiyar, J., that the 
balance of authority in this Presidency is in 
favour of their being resumable. The govern- 
ing provision, in my opinion, is that they 
were to be held on service tenure, 
the service being the service of 
nakesh, and I think it follows that they must 
be considered resumable. See Venkata Nara- 
simha Appa Row v. Sobharadri Appa Row (2). 
Vad:sapu Appandora vy. Vyricherla Veerabhadra- 
raj» Bahudur Garu (3); Karupamaya Ananga 
Bheemu v. Sondi Prahaladha Bussuyt Ratno 
(4). For these reasons I would dismiss 
the appeal. 


SESAAGIRI ÅIYAR, J.— The Zemindar of 
Pittapur snes to recover possession. The 
lands in suit were granted in 1868, 


(1) 43 M. T. A. 438; 14 W. R. 28 (P.0); 5 B. L. R. 
a, 2 Suth. P. C. J. 358; 2 Sar, P. C. J. 688; 20 E. R. 

4, 

(2) 13 M. L. J. 209. 

(3) 12 Ind. Cas. 487; (1911) 2 M. W. N. 406; 10 M, 
L. 'T. 391. 

(4) 21 Ind. Cas, 833; 14 M, L. T. 562; (1914) M. W, 
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by the plaintiff's predecessorein-title to one 
Mrutyanjayadu from whom the defendants 
‘claim (Exhibit I). Plaintiffs case is that 
the grant was by way of remuneration for 
services and that as he no longer requires 
the defendants’ services, he is entitled to 
resume the lands. The lower Appellate 
Court differing from the District Munsif 
gave a decree to the plaintiff. In second 
appeal, Ayling, J., was for reversing that 
decision, while Sadasiva Aiyar, J., was in 
favour of confirming it. Hence this Letters 
Patent Appeal. 

The deed of grant when it is forth- 
coming should first be examined to see 
whether the grant is revocable or not. 
An analysis of the contents, Exhibit I, 
brings out the following statements: (1) 


It is a grant made to Nakesh Mrutyanjayadu. 


It must be explained here that the term 
nakesh denotes a decorator. It is common 
ground that this man was employed in 
painting pictures on the walls of the 
Samasthanam buildings; (2) it recites that 
the donee had rendered services in the 
past; (8) that the said services were 
acceptable to fhe donor; (4) that the lands 
were granted as service inam; (5) that 
the grantee was to pay a fixed kattubadi; 
(6) that he was, in future, to render 
services which would deserve the approbation 
of the divanum; and (7) that the lands 
were to be enjoyed from sor to grandson, In 
addition to the above statements a few 
more may be mentioned as a result of the 
findings of the Courts below; (8) the 
kattubadi was never enhanced during the 
45 years that the defendants were in 
possession of the land; (9) the lands had 
descended in the lineal line for three 
generations; (10) the defendants are and 
always have been willing and ready to 
render the service, 

I have set’ out in detail the above 
circumstances, because in arriving at a 
conclusion regarding the nature of the 
grant, the cumulative effect of all of them 
has to be considered. The decided cases 
which.I shall refer to, but not in detail, 
show what combination of circumstances 
constitute a grant of office, as distinguished 
from a grant of land burdened with the 
duties of an office. 

Mr, Srinivasa Aiyangar for the resp ongent 
laid stress on the nse of the word nakesh 


as a prefix to the grantee. I do not 
think that the word is anything more 
than descriptive of the person. It is 
admitted that prior and subsequent to the 
grant, a salary was paid for doing de- 
corative work. Further, it is in evidence 
that the grantee and his successors were 
called upon to do mochi work; consequently, 
it is clear that the use of the expression 
nakesh was not intended to denote the 
office which was then being conferred. 
The learned Vakil then relied upon the 
statement that the land “has been granted 
to yon as service inam.” It is true that 
the presumption in Government grants is 
that the lands granted as service nam 
are resumable. The same considerations do 
not necessarily apply to grants by zamindars. 
It is well settled that the service grants by 
zamindars are not always resumable, Venkcata 
Narasimha Appa Row v. Sobhanudri Appa Row 
(5) and Alexander John Forbes v. Meer 
Mahomed Tuquee (1). The next contention 
is that as the service was personal, it 
was open to the zumindar to dispense 
with it and to resume the land. Here 
again, it is not in every case of personal 
service that the grant can be resumed. 
In TIdublly Styyaddi v, Visweswara 
Nissanka (6) the gadiba service inam -was 
expressly granted for future services and 
as wages for these services. Visireswara 
Missenka v. Gorla Buduradu (7) is to the same 
effect. In Sanntyast v. Salur Zemindar (8) 
the grant was not produced, and it was found 
that the kattwbad: was enhanced from time 
to time. Mahadevi v. Vikruma (9) belongs to 
the same category. On the other hand, 
in Yellava Sakreppa Barki v. Bhimappa 
Gireppa Desai (10) a grant made for 
lamplighting and other menial services 
was held not resumable. No general rule 
can be laid down, apart from other 
circumstances, that a grant for personal 
or menial services is liable to resumption. 
Mr. Srinivasa Aiyangar’s next attack was 
directed to the use of the clause “you 


shall be rendering service so as to deserve 
(5) 29 M. 52; 16 M. L. J. 1; 1 M. L. T. 3,3 0 L.J. 
1;3 A. L. J. 55; 8 Bom. L. R. 1; 10 C. W. N. 161; 33 
1. A. 46. 
(6) 80 Ind. Oas. 416; 18 M. L, T. 142, 
(7) 7 Ind. Cas, 401; 8 M. L. T. 82; (1910) M. W. N. 
6 


43 % 
a (8) 7 M. 268. 
(9) 14 M. 365. 
(10) 28 Ind. Cas, 12; 17 Bom, Ù. R. 128; 39 B. 48. 
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thè patronage of the divanum”, He argued 
that these words really meant that the 
grantee was to hold the lands during the 
pleasure of the grantor. | do not think 
this forced construction is sustainable. It 
is well known that such expressions find 
place in grants by samindars and are sugges- 
tive only of the vaingloriousness of the 
grantor and not of any intention to cut 
down the effect of the grant. These words 
are a harmless enunciation of self-importance 
‘as pointed ont by Mr. Patanjali Sastri 
for the appellant. Vizianagaram Maharaja v. 
Suryanarayana (11) and Vizianagaram Maha- 
rajah v. Sttaramarazu (12). 

If we eliminate these considerations, we 
find that the grant was made in considera- 
tion of past services, that the kattubadi first 
fixed was neverenhanced, that it was hereditary 
and did descend from son to grandson, and 
that the grantee’s heirs are ready and willing 
to perform the duties of nakesh and of mochi. 
These facts bring the case within the rule 
laid down in <Alegwander John Forbes v. Meer 
Mahomed Tuquee (1) and Raja Lilanand Singh 
Bahadur vy. Thakur Munorunjun Singh (13). 
One paragraph in the former judgment of 
the Judicial Committee was claimed by both 
the learned Vakilsas favouring theirrespective 
contentions. The two learned Judges who 
differed in second appeal were prepared 
to hold that paragraph was in favour of the 
position taken by each of them. The para- 
graph runs thus: “Had this been a grant 
reserving to the zemindar a small money-rent, 
as well as the services, if indeed the latter 
are reserved to the zemindar, their Lordships 
would have had no doubt upon the case. But 
it seems to them that the unexplained 
anomaly of making mal Jands rent-free in 
the hands of the jagirdars does not affect 
the construction of the sanad, or the rights 
of the parties”. In the previous paragraph, 
their Lordships held that if the parties 
wilfully fail to perform the service, the 
lands could be resumed, but pointed out 
that there was no longer any occasion for 
the performance of the services. Then 
they say that ifa money-rent was reserved 
in addition to the services to be rendered, 


provided those services were personal, “Their 
(11) 9 M. 807; 13 I. A. 32; 4 Sar. P. ©. J. 626; 10 

` Ind. Jur. 198. 

(12) 19 M. 100, 

(18 13 B. L. R, 124; 1 L A. Sup. Vol. 181, 


Lordships wo~ld have no doubt upon the case.” 
The circumstance which rendered this sure 
position somewhat doubtful is mentioned in 
the next sentence, and that is the lands 
claimed were included inthe mal asseis of 
the zamindart in settling the pedshcush. In 
the view of their Lordships, it is an anomaly 
that such lands whose assessment was taken 
into account in settling the peishcush should 
be granted away permanently. This anomaly 
according to them is met sufficiently by the 
fact that there was a small money-rent plus 
some personal services. Their Lordships 
held that the apparent anomaly “does not 
affect the consiruction of the sanad or the 
rights of the parties.” It seems to me that 
their Lordships regarded the payment of a 
fixed amount as a strong circumstance indi- 
cative of the permanency of the grant made. 
Ido not think any useful purpose will be 
served by examining the other authorities 
quoted at the Bar. In my opinion, the present 
case is stronger than the. one which the 
Judicial Committee had tc deal with in 
Alexander John Forbes v. Meer Mahomed 
Tuquee (1), and consequently, I hold agreeing 
with Ayling, J,, that the plathtiff is not en- 
titled to resume. the lands. The appeal must 
be allowed and the suit should be dismissed 
with costs throughout, 


PHILLIPS, J.—The sole question for deter- 
minaticn is whether the plaint service inam 
is resumable or not and the decision must 
depend upon the nature of the grant—as 
pointed out by their Lordships of the Privy 
Council in 1870 in Alexander John Forbes v. 
Meer Mahomed Tuquee (1).and again in 
Raja lalanand Sinyh Bahadur v. Thakur 
Munorunjun Singh (13), where it was 
recognized that there is a clear distinction 
between the grant of an estate burdened with 
a certain service and the grant ofan office 
the performance of whose duties is remune- 
rated by the use of certain lands..In both 
cases a particular grant of the former class 
was beld to be irresumable. The view that 
a grant of land burdened with service, that ts 
to say, a grant of land to which is attached a 
condition thatthe holder shall perform a 
certain ‘service, is not resumable at the will of 
the grantor so long as the holder ie able and 
willing to perform the service, h's been 
consistently held by the Courts in India 


} 


Vol. XXXII] 


INDIAN OASES. 


905 


KAMARAYUTU MRUTYONJAYADU v. RAJAH OF PITTAPURAM., 


ever since the decision in Alexander John 
Forbes v. Me: Mahomel Tuquee (1), but 
I need not refer to them in detail as 
on this point there is no real dispute 
between the:parties to this appeal, the same 
view having again baen clearly enunciated by 
the Privy Council in Vencata Narasimha 
Appa Rao v. Sobhanadri Appa Rao (5). 
In this latter case their Lordships enume- 
rated the reasons which in their view 
were sufficient ground for holding that the 
grant was one subject to a burden of service 
and not a grant in lieu cf wages as follows: 

In the first place, no office by any 
particular designation was conferred upon the 
original grantee, but an obligation of a feudal 
character was imposed upon him. He was 
simply to provide a specified number of men 
as custodians, so to speak, of the zemzndar’s 
property, and their services appear to have been 
rendered intermittently and not continuously. 
Besides, they were paid in money when they 
actually performed such services, that is 
to say, balia was given to them when 
actually on duty. It is also certain that 
in later years their services were not in 
frequent requisition, because, 2s Mr. Taylor 
points out in his report, the zemindars would 
have had to pay in the shape of batta more 
than the services were worth. 
second place, the following circumstances 
indicated as plainly as possible a fixity of 
tenure. The mokhasadars have paid a uni- 
form rent of Rs. 144 a year for the last 
120 years without alteration at any time, 
and the land has descended from father to 
son hereditarily. There bas been no instance 
of resumption or even an attempt at resump- 
tion during all this time. There has also 
been no attempt to enhanceor to alter the 


rent, or to interfere with the devolution of 


the property from heir to heir.” 


In the present case the grant is made 
to one “nakesh” Mrutyunjayadu as “service” 
mam but the nature of the service is not 
specifically stated in the grant, but it is 
admitted that the service was that of nakesh 
or decorator, and that the holder also per- 
formed mochi service. The word. nakesh 
prefixed to the grantee’s name appears to 
me to be a mere title. The rent payable 
on the land has always been the same, and 


the grant recites that enjoyment shall be, 


from son to grandson and so on in suceession, 


In the. 


and as a matter of fast, the land ‘has 
descended to the holder’s son and grandson 
without objection till now, nor has any 
attempt been made before this to resume 
the grant or enhance the rent. We also 
have the resital in the grant: “as yon who 
are deserving of the patronage of the divanum 
have been rendering service properly you 
were favoured and lands have been granted,” 
which certainly goes to show that the grant 
was a reward for past services, and that 
this was so is further proved by the fact 
that the grantee’s services were recompensed 
by the same salary both before and after 
the grant, and this is a very strong piece 
of evidence that the grant was not made 
in lieu of wages. Thecircumstances of this 
ease appear to me to be stronger than 
those in Venkata Narasimha Appa Row 
v Sobhanadrt Appa Row (5) in support 
of the view that the grant is not 
one in lieu of wages. The fact that the 
nature of the service is in this case per- 
sonal does not affect the question, which 
depends solely on the nature of the grant, 
and for the same reason it is immaterial 
whether the service is of a feudal nature 
or otherwise. In Vadisapu Apprindora vy. 
Vyricherla Veerabhadraraju Bahadur Garu (3), 
to which I was a party, if was held that in 
the case of a grant subsequent to the 
Permanent Settlement to which services of 
a personal nature were attached, there is 
in the absence of any evidence a presump- 
tion that the grant is resumable, but in 
this case the presumption has been amply 
rebutted by the circumstances mentioned 
above. I, therefore, agree with Ayling, J., 
that this is a grant which is nct resnmable 
so long as the grantee is able and willing 
to perform the service. I have not thought 
it necessary to refer to the very numerous 
cases cited on both sides in which the 
law, as I understand if, has been applied 
to the circumstances of each -particular 
grant and tHe nature of the grant interpreted 
accordingly, because each case must be decid- 
ed on its own merits. 

By tHe Count.—In the result, the appeal 
is allowed and the suit dismissed with cosis 
throughout. 

Appeal allowed; Sut dismissed. 
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Letters Patent (Madras), cl. 12—Suit for damages 
for cutting and carrying away trees, nature of —lrees 
growing on land outside Madras—Jurisdiction—Civil 
Procedure Code (Act V of 1908), s. 18 (c)-—Suit brought 
in Original Side of High Court—Advocate instructed by 
Vakil-——Fees, whether recoverable as part of costs, 


A suit for damages for cutting and carrying away 
trees is a suit for land or other immoveable property 
within the meaning of clause 12 of the Letters 
Patent. [p. 907, col. 2; p. 913, col. 1.) 


Manappa Mudali v. 8. T. Me Carthy, 3 M. 192: Nalum 
Lakshimikantham v Krishnasawmy Mudaliar, 27 M 157, 
Faghoji Kuverji v. Camajt Bomanji, 29 B. 249; 6 
Bom. L. R. 95°; British South Africa Company v. 
Gompanhia De Mocambique, (1893) A. C. €02; 63 
L.J. QB. 70;6 R.1;69 L. T. 604: Zulekabai v. 
Ebrahim Haji Vyedina, 17 Ind. Cas. 168; 37 B. 494; 
14 Bom. L. R. 846; Sudamdih Coal Company Limited 
v. Empire Coal Company Limited, 31 Ind. Cas, 68; 42 
O. 942; Lodna Colliery Company Limited v. Bipin 
Behari Bose, 17 Ind. Cas. 600: 39 C. 739; Crisp v. 
TVatson, 20 C. 689, approved and followed. 


Viraraghava v. Krishnasami, 6 M. 344; Maturi 
Subbayya v. Kota Krishnayya, 28 M. 227; John 
Young v. Mangalopully Ramaiya, 3 M. H. 0. R. 125, 
referred to. 


Puttangowda Mallangowda vw. Nilkanth Kalo 
Deshpande, 20 Ind. Cas. 974; 15 Bom. L. R. 773; 37 
B. 675, dissented from. 

On the Original Side of a Chartered High Court a 


party cannot recover from his adversary as part of. 


the costs of the suit the fee paid to the Advocate who 
appeared on the instructions of «Vakil. [p. 909, col. 
2; p. 912, col. 1.) 

In the matter of the petition of the Attorneys, 1 M. 
24 and In the matter of the Sergeants-gt-Law, 3 St. Tr. 
N. S. 1294, referred to. 

Doe d Bennett v. Hale and Davis, (1850) 15 Q B. 
171: 19 L. T. Q. B. 853; 14 Jur. 880; 117 E. R. 428; 81 
R. R. 640, distinguished. 


Appeal -from the judgment and decree of 
the Hon’ble Mr. Justice Sankaran Nair, in 
the Ordinary Original Civil Jutvisdiction 


of this Court, in Ciyil Suit No. 448 of- 
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Messrs. M, <A. Thirunarayanachari, FY. 
Parthasarathi Aiyangar and O. Pattabhirama 
Atyangar, for the Respondents. 


JUDGMENT. 


Warns, CO. J.— The first question in this 
appeal is, whether a suit for damages for 
cutting and carrying away treesisa suit 
for land or otber immoveable property within 
the meaning of clause 12 of the Letters 
Patent as held by Sankaran Nair, J., as, 
if so, the suit was properly dismissed as 
the land on which the trees were growing 
was situated outside the jurisdiction. I 
do not think the question whether a decision 
involving the question of title in such 
a suit would be res judicata in a subse- 
quent suit for the land, is very relevant . 
to an inquiry what is included in the 
words “suit for land or other immove- 
able property,’ and assuming that a suit for 
cutting and garrying away treesdoes not 
come within these words, a decision in such 
a suit on a question of title by a Court 
other than the Court within the limits of 
whose jurisdiction the land is situated would 
not in my opinion under section 11 of the 
Code’ of Civil Procedure be res judicata in 
a subsequenf suit in the proper Courts for 
the recovery of the land itself; as the first 
Court was not competent to try the sub- 
sequent suit. I cannot, therefore, agree 
with the learned Judge that the test of res 
judicata applies to a case like this. 


English law had its writs of right, writs of 
entry, and assize of novel disseisin and 
the action of ejectment which. superseded 
them, but knew of nothing so simple as 
“a suit for land or other immoveable pro- 
perty” and English decisions, therefore, threw 
little Hight on this expression which, £o 
far as appears, is first found in the Civil 
Procedure Code of 1859 drafted under the 
advicé, of Sir Barnes Peacock, and was 
reproduced in the Letters Patent of the 
three High Courts with original jurisdiction. 
These words have beenexplained or expanded | 
in jhe subsequent Codes and section 16 
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(e) of the present Code expressly includes 
suits for compensation for wrong to im- 
moveable property among suits triable only 
“where the immoveable property is situated. 
Alterations in the Code subsequent to the 
Letters Patent are, of course, of no assistance, 
except in so far as they can be regarded 
as merely devlaratory of what was already 
included in these words when first enacted in 
the Code of 1859. 

In Manappa Mudali v. S. T, Mc Carthy (1) 
it was held that suits for trespass to land 
were cognisable by the, Court of Small 
Causes “under the act then in force which 
gave jurisdiction in suits for damages up 
to Rs. 5'0, and it was pointed ont that 
the Act contained no such restriction as 
` ogeurred in the County Courts Act 9 and 
10’ Vict., C. 95, section 58, restricting them 
from taking cognisance of any suit; in 
which the “title to any corporeal or in- 
corporeal hereditaments, ete., shall be in 
question.” : 

In Nalum Lakshimikantham v, Krishnasawmy 
Mudaliar (2) Moore, J., following the Caleutta 


decisions held „that a suit for sale on a. 


mortgage was a suit for land pand expressed 
the opinion obiter that section 16 of the 
Code as it now stands is only anampli- 
fication with details of the words in the Code 
of 1859 and the Letters Patent. 


In Maturi Subbayya v. Kota Krishnayya 
(3) the Court distinguished the decision in 
John Young v. Mangalanilly Ramaiya (4), 
on the ground that the latter case was 
decided. under the Code of 1859 and not 
under .the present Code, -but the question 
is not discussed. In Vaghoji Kuverji v. 
‘Camejt Bomanji (5), a suit for a declara- 
tion of title toland outside the jurisdiction 
of the Bombay High Court and for an injune- 
tion, Jenkins, C. J., observed that the words 
‘suit for land” must be wider than ejectment; 
and after referring to British South Africa 
Company v. Sompanhia DeMocambique (6), 
where it was held that a suit for trespass to 


(1) 3 M. 192. S 

(2) 27 M. 157. Š 

(8) 28 M. 227. i . 

(4) 3 M. H. C. R. 125.. 

(5) 29 B. 249; 6 Bom. L. B. 958. 

(6) (1893; A. O. 602; 68 L. J. Q. B. 70; 6R, 
l; 69 lu. T 604. | 2 
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foreign land would not lie in England 
where the title was in question, went on 


to say that this should make us pause before 


we put on the words “suits for land” a 
construction that might require us to decide 
the title to land abroad. The later decision 
of Davar, J., in Zulekabat v, Ebrahim Haji 
Vyedina (7) where all the authorities are 
examined is also in favour of putting a 
wide construction on these words in the 
Letters Patent. Lastly, we have the very 
recent decision of Jenkins,C.J., and Woodroffe, 
J., in Sudamdth Coal Company Limitedy. Empire 
Coal Company Limited (8) on appeal from the 
decision of Fletcher, J., following his own 
decision of Ludna Colliery Company Limited v. 
Bipin Behari Bose (9). The learned Chief 
Justice comes to the conclusion that a suit 
for trespass to land is a suit for land where 
the substantial qnestion is the right to the 
land. This decision is in accordance with 
.the view expressed by Moore, J., in Nalim 
Lakshimikantham v. Krishnasawmy Mudaliar 
(2) and with the recent trend of de- 
cisions in the Bombay High Court, and 
gives the Letters Patent a meaning which is 
in accordance with the general principles of 
jurisdiction and with convenience, and I am 
prepared to follow it. 

The next question, which is one of im. 
portance to all classes of the legal profession, 
relates to the claim of the defendant to 
~recover from the plaintiffas part of the costs 
of the suit the fee paid to the Counsel who 
appeared with the Vakil in the case, a claim 
which the learned Judge allowed. As is 
well known the Original Side of the 
Chartered High Courts has succeeded to the 
jurisdiction of the three Supreme Courts in 
which the -right of practice was confined 
to Attorneys and Barristers or Advocates 
according to the provisions of the Supreme 
Court Uh‘ rter. 

On the lst of October 1863 after the passing 
of the Indian High Courts Act, 1861, and the 
Charter of1862 the High Court framed 
rules admitting Vakils to practise on the 
Original Side of the Court under the provi- 
sions of section 8 of the Charter, which 
empowered them to admit Vakils to appear 


` (7) 17 Ind. Cas. 198; 87 B. 494; 14 Bom. L. R. 846 
tS) 31 Ind. Cas, 581; 42 O. 942, 
(9) 17 Ind. Cas. 500; 89 C. 789, 
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and act for the suitors of the High Court 
subject to the rules and directions of the 
said High Court. The corresponding clause 
9 of the Charter of 1863 is much more 
specific and expressly provides that “such 
Advocates, Vakilsand Attorneys shall be and 
are hereby authorised to appear for the 
subor: of the said High Court, and to plead 
or to act, or to plead and act for the said 
suitors according as the said High Court 
may, by its rules and directions, determine 
and subject to such rules and directions’. In 
1875 in In the mutter of the petition of the 
Aitorneys (10) it was contended that clause 
9 was ulira vires as not in accordance with 
the High Courts Act and that the rules 
made thereunder were consequently invalid, 
but this contention was overruled and the 
validity of the rules upheld by the Court. 

On the 5th of July 1866 fresh rules had 
been issued by the High Court pursuant 
to the powers conferred by this clause, Rule 
2 provided that the rules of the lst Octo- 
ber 1863 made under the Charter of 1862 
as to the qualification and admission of Advo- 
eates, Attorneys and Vakils should be read as 
part of these rules. 


Rules 4and 5 were as follows:—‘Upon all 
applications and proceedings in chambers and 
upon the first hearing of original suits of every 
kind, Advocates may appear and plead, and 
Vakils admitted under the rules of the Ist 
October 1863 and Attorneys may appear, 
plead and act for the suitors, provided that 
the fee of the Advocates shall not be allowed 
upon taxation as between party and party 
unless the Judge shall certify that the case 
was a proper one for the attendance ofan 
Advocate.” 

“Except as in the last rule is provided, 
Advocates may appear and plead, Vakils 
admitted under the rules of the Ist October 
1863 may appear, plead and act, and Attorneys 
may appear and act for the suitors in all 
matters over which the Court has any jurisdic- 
tion.” 

The effeet of these rules was to give 
Advocates the right to appear and plead, At- 
‘torneys the right to appear and act, and 
to plead in chambers and to -give Vakils 
the right to appear and plead and act in 
Court and chambers, subject to the provision 
in rule 4asto the fee of an Advocate for 

(10) 1 M. 24, 
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appearance atethe first hearing or in cham- 
bers not being allowed upon taxation as 
between party and party without a certificate 
of the Court, leaving his fees otherwise to be 
recovered by the Attorney upon taxation 
between party si pariy in the usual 
manner, 

Now at this ime and for sometime forty 
years afterwards it was never suggested that 
an Advocate could appear uninstructed by an 
Attorney, and even assuming that the rule 
does nct in terms preclude his so appearing, 
it is quite plain to my mind that it was never 
contemplated in these rules to give facilities 
for the recovery from the opposite side of fees 


“paid to him unless these fees had been paid 


through the recognized agency of the Attorney. 
The creation of a single agency by the admis- 
sion of Vakils to appear, plead and act on the 
Original Side, however necessary and expedi- 
ent, was an invasion of the exclusive rights 
of practice previously enjoyed by the donble 
agency of Counsel and Attorneys, and that is 
no reason to suppose that it was then or in 
any subsequent modification of the rules in- 
tended to go further and confer upon Vakils 
the further right of acting as recognised 
agents for the purpose of briefing Counsel and 
recovering from the other sides the fees paid 
on the brief, or that it was intended to enable 
a party to brief Counsel himself without the 
intervention of an Attorney and recover the 
costs from the other side. The object of the 
rules was to establish the single agency of the 
Vakil as an alternative to the double agency 
of the Connseland Attorney, and not to autho- 
rise the Vakil to substitute himself for the 
Attorney in the work of the double agency. 
When the rules of 1863 and 1866 were fram- 
ed, it was thought desirable that a Vakil 
should be allowed to appear along with 
Counseland Attorney ina certainclass of cases, 
and this was specially provided for by a rule 
which has since been repealed apparently 
because it was not acted upon, and at present 
an Attorney and a Vakil cannot both appear 
on the record at the same time. Rule 524 
of the Original Side Rules. Without the ex- 
clusive right of briefing Counsel and recover- 
ing his*fees as part of the costs from the 
other side it may be doubted if Attorneys 
could long exist as a separate crder, Itis well 
settled they could only be deprived of such an 


eexclusive right under statutory authority 
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[In the matter of the Sergeants-at-Law (11)], 
and in clear and unambiguous terms. 

The present rule 583 on which Sankaran 
Nair, J., relies merely re-enacts in slightly 
altered form the provisions of rules4 and 5 
ofthe rules of 1866, j 

Turning now to the fee rules, Order V 
relates exclusively to Attorney’s fees and 
it is under that head that Counsel’s fees 
are dealt with. Rule £3 of Order VI of 
present rules as originally passed made 
Order V applicable to Vakil’s costs in 
certain cases but was repealed before it 
came into force. It expressly provided 
that Vakils should not be entitled to any 
fee incidental to employing Uounsel, thus 
showing that it was not intended to 
infringethe Attorney’s exclusive rights in this 
matter. The present rule 63 which was 
substituted for it continued the existing 
system, and provided that the fees allowed 
to Vakils should be calculated according 
- to the scale of fees prescribed for Pleaders 
on the Appellate Side, being rules 20 
to 40 of the ruleg under the Legal Practitioners 
Act as from time to time amefided. 

Rule 40 (now re-numbered 4l) provides 
that the fee allowed is intended td cover 
all proceedings up to decrees, and did not 
permit of a second Vakil’s fee being allowed 
even in heavy cases; and though this has 
since been amended, the amendment does 
not apply to suits instituted on the Original 
Side of the Court. It clearly did not contem- 
plate the allowance of any fees for Counsel 
in eases in which a Vakil appears, or for 
aby reduction of the Vakil’s fee when 
Counsel appears with him. 

As to the circumstanees which have 
given rise to the present question, the 
number of Advocates, and more especially 
of Indian Barristers, has increased of late 
years while, on the other hand, the larger 
number of cases on the Original Side of 
the Court are Vakil’s and not Attorney’s 
cases. In 1908 an Advocate claimed the 
right to be heard in a case in which he 
had not been instructed by an Attorney, 
and following the decision of the Court 
of Queen’s Bench in Doe d Bennett v. 
Hale and Davis (12) and having regard to 


(11) 3 St. Tr. N.S. 1294. g 
3) (1850) 15 Q. B.171; 19 L. J. Q. B. 353; 14 
Jur. $30; 117 E. R. 423; 81 R. R. 540. 
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the terms of rule 533, I held that I 
could not refuse to hear him. Subsequently 
Advocates have from time to time appeared 
in cases in which they were not instructed 
by Attorney. 

The present attempt to recover from the 
other side as part of the costs of the” 
suit the fees paid to them is naturally 
opposed by the Attorneys Association, and 
has also been opposed by Mr. Ramaswami 
Aiyar as prejudicial to the interests of 
the Vakils. At present we are only 
concerned with the question whether under 
the existing rules such fees can be 
recovered from the other side. For the 
reasons already given I am of opinion that 
they cannot, and I abstain from expressing 
my opinion as to whether the existing 
rules affecting the different classes of 
practitioners on the Original Side are 
susceptible of improvement. The order 
allowing Counsel’s fees is reversed. Other- 
wise the appeal is dismissed. 

SESHAGIRI Atyar, J.—The suit is for 
damages by a Receiver. He complains that 
the defendants unlawfully cut and carried 
away the casuarina trees belonging to the 
estate. The land on which the trees stood 
is outside the jurisdiction of the Original 
Side of the High Court, but the defendants 
live within its local limits. Mr. Justice 
Sankaran Nair held thatthe compensation 
claimed was covered by the term land 
in section 12 of the Letters Patent and 
that consequently the High Court had no 
jurisdiction totry the suit. In dismissing 
the suit on this ground, the learned Judge 
awarded costs to the Advocate who was 
instructed by a Vakil. 

The appeal is against the said decree. 
There are two questions: (a) whether a 
claim for compensation for the value of the 
trees cut and carried away by the defendants 
is a claim for land, and (b) whether a 
party engaging an Advocate through a Vakil 
is entitled to the costs of Counsel. 


The second point was argued by Mr: 
Ramaswami Aiyar first. It is a question 
of great importance. I shall, therefore, deal 
with it at once. The learned Judge for 
whose opinions [ entertain a high regard 
starts with the proposition that a party 
is “prima facie entitled to recover all the 
reasunable costs incurred by him.” In hij, 
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view, the right to be reimbursed is the 
inherent right of every litigant who comes 
to Court. I am unable to fnd any 
authority for this position. The right to 
have costs from the losing side is given 
by the Statute. Every man has the 
inherent or Common Law right to claim 
redress from a tribunal established by the 
Sovereign authority. He is entitled to plead 
his own cause before the Judge; but the right 
to be represented by another in stating his 
claim is a privilege. This has been 
conferred on litigants by Sovereign authority. 
Section 10 of the Letters Patent and 
Order 111 of the Code of Civil Procedure 
deal with this question. In a very 
instructive essay by Mr. Nagabhushnam, a 
learned Vakil of this Court, the history 
in this country of the concession to be 
represented by another in the conduct of 
a ase is fully given. The British Govern- 
ment had traditions in this behalf reaching 
to ancient times. Consequently it was 
early enacted that parties were entitled 
to have the assistance of Pleaders in placing 
their claims before the Court. I do not think 
there is any ground for holding that this 
right to representation is anything more 
than a statutory right conferred on litigants 
by the Sovereign power, although it is a 
privilege. hallowed by authority and recognised 
as just and right*by every civilised nation. 
As regards the costs to be paid to the suc- 
cessful litigant, in my opinion, it is more in 
the nature of a penalty imposed on the losing 
party for having compelled the successful 
party to seek redress in a Court of law than 
it is in the nature of a right. The Court does 
not award the winning party all the expenses 
incurred by him, but only such costs as, in 
its opinion, are sufficient compensation for 
the trouble he has been put to. The dis- 
ability to which the losing party is subjected 
is the result of statutory law; and Courts 
should exercise this power to mulct the judg- 
ment-debtor in costs within the limits im posed 
by the statute. If the rules made in this behalf 
contemplated remuneration to a particular 
class of practitioners only when they 
are instructed in a particular way, we are 
not justified in extending them by analogy 
to otber cases. Mr. Justice Sankaran 
Nair concedes that the rules had not the 
case of an Advocate instructed by a Vakil in 
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contemplation. There can be no doubt about 
the correctness of ‘this statement. On this 
hypothesis, it seems to me thata penalising 
provision such as the one as to costs should not 
be extended by analogy to cases which were 
not intended to bé provided for. After all 
what we have to see is not that an Advocate, 
Vakil or Attorney gets his fees, but that the 
losing party is not made to pay more to the 
other side than what the law compels him to 
pay. Section 35 of the Code of Civil Pro- 
cedure makes the award of costs to depend 
“apon prescribed conditions and limitations, 
and on provisions of Jaw in that behalf for 
the time being in force.” Under. this 
section, the Court can deprive a successful 
litigant of his costs, but cannot make the 
losing party pay more than what the rules 
have prescribed. 4 
I was curious to ascertain why the system 
of payment of Pleader’s fees by the ad valorem 
system was introduced into this country by a 
Government only familiar with the taxa- 
tion of costs for work done. Once again, I. 
must acknowledge my indektedness to Mr, 
Nagabhushanafa for the quotations from 
Sukranitisara which he hag made in the essay 
which I have already referred to. Apparently, 
the system of paying a particular percentage 
was prevalent in this country. “The fee of 
a Nyogita shall be 1/16 of the value of -the 
subject-matter or a twentieth thereof, or a 
half of the twentieth or a half of that half 
or a half of that. The fee ‘shall thus 
vary inversely as there js increase in the 
value of the subject-matter.” Very likely 
the British Government adopted these princi- 
ples in fixing the fee of the practitioners, I 
am not sure whether under the ancient 
Hindu polity, the remuneration paid by a 
litigant was recoverable from the adversary. 
1 find that in the days of Chandra Gupta all 
that the judgment-debtor can be com- 
pelled to pay was the cost incurred by 
the judgment-ereditor in summoning wit- 
nesses (page 132, Narendra Nath Law’s 
studies in ancient Hindu Polity, Vol. 1.) 
The rate fixed in the Subranitisara was 
apparestly intended to regulate the scale 
of fees as between Pleader and client. 
Before I deal with $! e rules specifically, I 
wish to say a few words upon another matter, 
Mr. @irunarayana Chariar contended that a 
Vakil hasin him the capacities of both a Solicitor 
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snd an Advocate and that in the former capa- 
city he is competent to instruct an Advocate. 
I do not read the qualifications of a Vakil in 
that light. In the English Courts, a Solicitor 
was not competent to pleadin Court. In this 
country, the authorities apparently thought 
that the litigants will not always be able to 
pay for the double agency. It was for that 
reason that the Vakil was enabled both to act 
and plead, the object aimed at being that the 
acting Vakil must be the Solicitortohis plead- 
ing self. The two functions were never in- 
tended to be divorced. The learned Advocate 
suggested that whena Wakil engages Counsel 
with himself in appeals from the Mofussil, he 
was briefing the Advocate. I entirely demur 
to this contention. No Vakil, whether he 
works with a senior Vakil or an Advocate, ever 
engages his Pleader in the sense that he 
makes himself responsible for the latter’s 
remuneration. Itisthe party that engages 
both. I am, therefore, of opinion that this 
argument is not open to the respondent. 

The learned Judge relies on the language 
of rnle 333 forthe position that the Taxing 
Officer is competent to allow’ the fee of an 
Advocate instructed by a Vakil in the same 
way that he is empowered to allow Counsel’s 
fee for attendance ut Chambers. 
is not happily worded, buta reference to the 
rule which it supersedes makes the meaning 
clear (old rule 318). A party is not 
ordinarily entitled to recover from the 
other side fees paid to Counsel for attendance 
in chambers, because that is work which can 
ordinarily be done by the Solicitor; but in 
exceptional cases, the Taxing Officer on the 
certificate of the Judge to that effect can 
allow his fee. This rule furnishes no authori- 
ty for the proposition that a Vakil-instructed 
Advocate can, on the certificate of a Judge, 
claim that his fees should be taxed. Another 
rule‘commented upon is rule 191. As I stated 
already, we must find the right to costs within 
the four corners of the rule framed by the 
High Court. If under rule 191, the Vakil is 
not entitled to produce the allocation of the 
Taxing Officer, he is not entitled to tagk on 
the fees of the Advocate whom ke has 
instructed. 

The learned Judge relies on the judgment 
of the learned Chief Jastice while sitting on 
the Original Side, wherein it was held ¢hat 
an Advocate is competent to plead without 
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instruction from an Attorney. This ruling 
was based on the dictum of Lord Campbell, 
C. J., in Doed Bennett v. Hale and Davis 
(12). The ruling in question only gives a 
right of audience to Counsel even though not 
instructed by a Solicitor. Itis no authority 
for the position that the costs of such a 
Counsel can be taxed as between party and 
party. The rules do not provide for taxation 
by the litigant of the costs, if any, paid to 
his Advocate nor of the costs paid to his 
Vakil. Mr. Tirunarayana Chariar relied on 
Order IV, rule 21. Theright of the party 
to present a bill in person for taxation is 
subject to rule 582. A party may appear 
in person and if he incurs any costs in 
taking out summonses, etc., he may get 
them taxed; but he ceases to have any 
locus stand? to present a bill the moment 
he engages either a Solicitor ora Vakil. 
Then we shall have to refer to the rules *by 
which their presentment of bills is concerned. 
While Order V allows an Attorney to pre- 
sent bills including the fees paid by him 
to Counsel, Order VI which deals with Vakil’s 
fees contains no such provision. Order 
LALI makes it clear that a Vakil’s remune- 
ration is governed by the scale of fees pres- 
cribed in that bebalf. Rule 31 of the Fee 
Rules framed under section 27 of Act XVIII 
of 1579 says that the consolidated ad valorem 
fee is the only remuneration which the 
losing party is bound to pay to the adver- 
sary’s Vakil. The fee under rule 31 extends 
up to desree (see rules 40 & 41). That only 
one set of fees is allowable to the Vakil is 
also clear. For sometime, there was 2 
rule in force to the effect that the fees of 
the Vakils engaged in conducting an Ori- 
ginal Side suit may be allowed. That was 
soon abolished. In Civil Sait No. 45 of 
1905 it was decided that only the fee of 
one Vakil was allowable. On the Appellate 
Side there iga special rule for granting an 
extra remuneration to a second Vakil in 
heavy cases. From these rules, the matter 
is plaved beyond doubt that only one fee is 
allowable toa Vakil and that he is not entitled 
to divest himself of his function as a Pleader 
and to claim to act as Solicitor because he 
chooses to engage an Advocate. The posi- 
tion of the Vakil on the Original Side has 


"been the result of prudential considerations 


on the part of the authorities both from the 
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point of view of the litigant public and of 
the Pleaders themselves. The party is 
benefited because he is not obliged to have 
recourse to the double agency of Solicitor and 
Counsel which in the majority of cases would 
be very costly. The Vakils as a class enjoy 
the advantage of pleading withcut looking 
to instructions from others. If they want 
to give up this advantageous position, they 
should not aspire to plead, but should enrol 
themselves as Solicitors. From a fairly inti- 
mate knowledge of the aspiration of the 
Vakils, I can say that they consider 
that it would in no way conduce either 
to their prestige or to advance their cause 
that they, while still desiring to plead, 
should, on oceasions, claim to actas Solicitors. 
Mr. Tirunarayana Chariar argued that the 
position of the Vakils was analogous to that 
of the Solicitors who were allowed to act and 
plead in County Courts. The simple answer 
to that is that Vakils are allowed to plead in 
the higher Courts in the same way as Advo- 
cates and consequently the analogy suggested 
is not relevant. Lam clearly of opinion that 
under the rules as they stand, the learned 
Judge had no power to grant the fee of an 
Advocate who was instructed by a Vakil, 
On the question of jurisdiction, 1 am of 
opinion that the decision of tbe learned 
Judge is right. The Legislature in this 
country has thought fit to amplify the ex- 
pression land to be found in the 1859 Code 
of Civil Procedure into the various clauses 
which we find in section 16 of the present 
Code of Civil Procedure. Clause (e) of 
that section covers the present case. In 
relation to land, there are three classes of 
cases: (a) claims to recover possession ; (b 
claims to recover money by sale or otherwise 
of the property, this has been compen- 
diously described as claims operat- 
ing on the land; and (c) claims personally 
enforceable for injuries done to immoveable 
property. The first two classes’ of cases are 
now conceded to be covered by the expression 
land. The difficulty arises with reference 
to the third class. In ascertaining the 
quantum of damages, the right to immoveable 
property will often be in question. It was 
said that a decision on the point would 
be res judicata in a subsequent litigation 


and that consequently the proper forum for » 


adjudicating the claim as to damages should 
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be the Court which has direct jurisdiction 
over immoveable property. There are two 
answers to this objection. The High Court 
on its Original Side is not competent to 
entertain suits to recover immoveable pro- 
perty situated efitirely outside its local 
limits. Consequently under section 11 of 
the Code of Civil Procedure its adjudica- 
tion will not operate as res judicata. In 
the second place, the Judge silting on the 
Original Side will certainly not be less 
competent to decide the question as to 
title than the Judge sitting ina Mofussil 
Court; and parties will not be prejudiced 
by a pronouncement by a Judge of the 
High Court on a question of title. There- 
fore, Ido not feel pressed by theargument 
based on this ground. Onthe authorities, 
there is no decision directly bearing on 
the question in Madras. The point was 
not directly in issue in V¢raraghara v. 
Krishnasamt (13) and in Maturi Subbayya v. 
Kota Krishnayya (3). On the other hand 
Crisp v. Watson (14), Lodna Colliery Company 
Limited v. Bipin Behari Bose (9) and Su- 
damdth Ocal Company Limited v. Empire Coal 
Company Limited (8) are directly in point 
and favour the view taken by the learned 
Judge. The dictum of Moore, J., in Nalum 
Lakshimikantham v. Krishnusawmy Mudaliar(2) 
is also in favour of the respondent. Zulekabaz 
v. Ebrahim Haji Vyedina (7) regards a 
claim for title-deeds as a suit for land, where 
as Putiangowda Mailangowda v. Nilkanth Kalo 
Deshpande (15) which resembles the present 
case holds the other way. I do not pro- 
pose to examine the authorities any further. 
It is desirable to bave a uniform rule of 
practice on a question of this kind. ‘There 
ean be no question that the balance of 
convenience, if that is any element in 
deciding this question, is in favour of 
declining jurisdiction. Although the defend- 
ant may be within the local limits, the 
witnesses to the trespass will not be ordinarily 
local residents; if a Commissioner is to be 
appointed to make a valuation after examin- 
ing the property, if could better bedone 
by a man on the spot. One other con- 
sideration may be mentioned. If the claim 


(13) 6 M. 344. 
(14> 20 C. 689. 
(15) £0 Ind. Cas. 974; 37 B. 675; 15 Bom. L. R.1773. 
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2,000, the City Civil Court which is go- 
-verned by the Civil Procedure Code will not 


have jurisdiction, although if the claim | 


- exceeds that - pecuniary limit, the High 
Court will have jurisdiction, if the decision 
is in favour of giving jurisdiction to the 
High Court. 
-avoided, if possible. For all these reasons, 
I agree with the learned Chief Justice in 
holding that the Original Side of the High 
Court has no jurisdiction in suits of this 
description. n? - 
` Appeal parily ailowed. 


~ 


-ALLAHABAD HIGH COURT. 
Frrasv Civit Appeat No. 161 or 1914. 


_ December 10, 1915. ; ; 
Present:—Justice Sir P. C. Banerji, Kt., and 


Mr. Justice Walsh. 


LACHMI NARAIN PRASAD AND ormers— | 


PLainvirrs—-APPELLAR 1S 
Versus 
KISHAN KISHORE CHAND AND OTHERS 
— Derenpants— RESPONDENTS. 


Limitation Act (IX of 1908), s. 6, Sch. I, Art, 126-- 
Hindu Law—Alienation—Ancestral property sold by ` 
-father during minority of son—Alienation not contested 
by son within limttation—Sons born to son after expiry 
of limitation —After-born son's riyht to contest alienation 
after extinction of their father’s right—Fraud must be 
clearly alleged. 


Some ancestral property belonging, to B, the father, 
and L, theson, members of a joint Hindu family, 


was sold by Bin 1881. At the date of the sale L 


was @ minor. 
could have, under section 7 of the Limitation Act 
(XV of 1877), brought a suit to ‘set aside the 
alienation and to recover the property till 1898. 
But he brought no such suit and his right becamo 
extinct. In 1904, 1906 and 1909 respectively three 
sone were born to L. In 1918 L and his three minor 
sons sued to set asido the alienation of 1881: 

Held, that as L did not contest the alienation in 
time and his right to do so came to an end in 1585, 
the property ceased to be the property of the joint 
family and passed absolutely to the purchasers in 
that year, and the minor sons of L acquired 
‘no interest in the property, as it had, before, the 
date of their birth, ceased to be joint ancestrad pro- 
perty in which they might have acquired a right 
by birth. [p. 914, col. 1]  . 

Tulshi Ram v. Babu Lal, 10 Ind. Cas. 908; 8 A. L. 
J. 738; 33 A. 654, distinguished. 

Ina suit brought on the ground of fraud the 
plaintiffs are bound to make clear and. definite 
assignments of the alleged fraud. [p. 914, col. 1] 
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or 


He attained majority in 1895 and 
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is. for damages between Rs. 2,000 and Rs. _ 


Such an anomaly should be | 


~* 


_ plaintiffs have preferred this appeal. 
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First appeal against the decree of the 
Additional Subordinate Judge, Gorakhpur. 


Mr. Hartbans Sahat, for the Appellants. 


Mr. Gokul Prasad (with him the Hon’ble 
Dr. Sundar Lal and Mr. Jang Bahadur Lal), 
for the Respondents. 


JUDGMENT, | 

BANERKJEB, J.—This appeal arises out of 
a suit for possession of certain immoveable 
property and for cancellation of a sale-deed 
executed in respect of if on the 2Sth of 
April 1881. The property belonged to one 
Bisheshar Prasad and bis son Lachmi Narain 
Prasad, the first plaintiff, at the date of the 
sale. The sale-deed was executed’ by 
Bisheshar Prasad in favour of one Jhagga 
Ram. A suit for pre-emption in respect of 
the sale was brought by Debi Saran and 
Sarnam Singh, who. are now represented by 
the defendants of the first party, and they 
obtained a decree on the 27th of June 1882. 
The defendants second and third parties 
are transferees from Sarnam Singh and 
his successors-In-interest. The plaintiffs, 
other than Lachmi Narain Prasad, are the 
sons of thé latter and grardsons of Bisheshar 
Prasad. They brought the present suit on 
the allegation that one Hazari Sahu per- 
petrated a fraud on Bisheshar Prasad who 
was of weak intellect and obtained from him 
frst a mortgage and then the sale-deed refer- 


red to above, that the sale was a fraudulent 


and collusive transaction, and that it was not 
binding on the plaintiffs. The Court below 
has dismissed the suit on two grounds. First, 
that the claim is . time barred, and secondly, 
that there were no assignments of fraud in the 


‘plaint and a mere general allegation that 


the sale was fraudulent and collusive was not 
sufficient to disclose a cause of action. The 
i In our 
judgment, if the suit be deemed to be a suit to 
set aside an alienation of joint family property 
itis clearly time-barred.  Lachmi Narain 
Prasad was a minor at the date of the sale but 
he attained majority in 1595. He could, there- 
fore, have brought a suit to set aside the 
alienation and torecover the property till 1898, 
As he did not doso, his right became extinct 
and the property, so faras he was concerned, 
became the property of the purchasers and 
ceased to be joint family property. The other 
plaintiffs, his sons, were all born subsequent- 
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ly to that year. Itis true that it has been 
held that if at the date of the alienation by 
a member of a joint Hindu family, there is 
some member of that family in existence who 
could have questioned the alienation and did 
not assent to it, other persons subsequently 
born were entitled to question the validity of 
the. alienation, although they did not 
exist at the date of it. That was held in 
the case to which reference is made in 


the judgment of the Court below,” 
but the present cas+ presents different 
features. The only person who could contest 


the alienation made by Bisheshar Prasad was 
Lachmi Nurain Prasad. His right to do so 
became extinct in 1898. If the alienation 
was invalid, he could have brought asuit to 
set it aside sometime before the expiry of 
3898, and he could have recovered possession 
of the property. As he did not do so, his 
‘right to dispute the alienation and to 
recover the property sold came to an 
end in 1893 and the property ceased to 
be the property ofthe joint family and 
passed absolutely to the purchasers in that 
year. The minor plaintiffs who were born 
snbsequently did nob acquire any interest in 
the property, as it had, at the daté of their 
birth, ceased to be joint ancestral property in 
which they might have acquired a right by 
birth. In this view the minor plaintiffs are 
not entitled to maintain the present suit, and 
the ‘claim of Lachmi Narain Prasad, if we 
treat it as one to set aside the alienation, is 
time-barred. It is manifest that the 
plaintiffs felt this difficulty and they 
accordingly put forward their claim on 
the ground-of fraud. It has been repeated- 
ly held, and this is also provided in the Code 
of Civil Procedure, that in a suit brought on 
the ground of fraud the plaintiffs are bound 
to make clear and definite assignments of the 
alleged fraud. As pointed out by the Court 
below, no such assignment was made in the 
plaint in this case. On these grounds we are 
_ of opinion that the suit was bound to fail and 
‘has been rightly dismissed. We accordingly 
dismiss the appeal with one set of costs to 
the respondents who have appeared in this 
appeal, 
Appeal dismissed. 


*See Tulshi Ram v. Babu Lal, 10 Ind. Cas. 908; 8A, 
L. J. 733; 38 A. 654—E&. 
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PRIVY COUNCIL. 
APPEAL FROM Catourta HIGH Court. 
March 16, 1916. 

Present: — The Lord Chancellor, Sir Lawrence 
Jenkins, Viscount Haldane, Sir John Edge 
and Mr, Ameer Ali. 
SHEOPARSAN SINGH AND OTHERS— 
Puarntirvs — APPELLANTS 
VETSUS 
RAMNANDAN PRASHAD NARAYAN - 
SINGH AND OTHERS — DEFENDANTS — 
RESPONDENTS. 

Specific Relief Act (I of 1877), s. 42—Swit for 
declaration that plaintif is entitled to apply for 
revocation of Probate, maintainability of -~Plaintiff 
caveator in Probate proceedings -Res judicata—Civil. 
Procedure Cole (Act XIV of '882), s. 18. 

On As application for Probate of a Will of B, the 
plaintiffs lodged a caveat as yreversioners of the 


testator entitled to his estate after the death of his 
widows. Probate was granted to A, asthe Will was 


. proved and the caveators failed to provo their in- 


f 


terest. Upon this the plaintitis sued for a declaration 
that they were the revorsioners of B and as such 
entitled to apply for revocation of Probate. Objection 
was taken that the suis was res judicata and not 
sustainable under the provisions of section 42 of the 
Specific Relief Act: 

Held, 11) thag the action was incompetent and 
misconcoived as the plaintiffs, while the Will stood, 
were not clothed with a legal character or title to : 
ask for the declaration; [p. 917, cols. 1 & 2.) 

(2) that, in any event, no relief could be given as 
the suit was only an attempt ba evade or annul the 
adjudication in the testamentary suit. [p. 917, col. 1.] 

Sree Narain Mitter v, Sreemutty Kishen Soondary 
Dussee, 1. A. Sup. Vol 149 atp. 167; 19 W. R. 183; 
11 B.L B.171 and Kathama Natchiar v. Dorasinga 
fever, 21. A. 159 atp. 191; 23 W. R814; 15 B. L. R. 
83, applied. 

The rule of ves judicata, though traceable to an 
English source, embodies a doctrine inno way opposed. 
tothe spirit of Hindu Law, and its application 
should not be influenced by technical considerations 
of form, but by matter of substance within the 
limits allowed by.law. [p. 917, col. 2; p 918, col. L] 

Appeal from a jadgment and decree of the 
Calcutta. High Court, dated April 19; 1910, 
reported as 6 Ind. Cas. 301. reversing a judg- 
ment and decree of the Court of the Subardi- 
nate Judge of Mozufferpore, dated December 
21, 1907, 

F ACTS of the case are sufficiently seb 
ferth in their Lordships’ judgment. 

My. De Gruyther, K. CO., and Sic W. Garth, 
for the Aopéllantes> There were . concurrent 
findings on the point that the appellants were 
next reversioners. There was no adoption 
of the respondent by the testator.. Act X of 
1&5 limited the grant of Probate to 
Christians; the Hindu Wills Act KAT 


of 1870 applied certain sections of the 
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Indian Succession Act to Hindus of certain 
places. The result was that it became com- 
pulsory for the Hindus to take outa Probate. 
Underthe Probateand Administration Act V of 
1881 all Hindus who were not governed by 
the Hindu Wills Act and 411 Muhammadans 
were allowed to apply for Letters of Ad- 
ministration. Section 154 of the Probate and 
Administration Act amended the Hindu 
Wills Act andall matters thenceforth were 
governed by the Indian Succession Act. By 
sections 51,2 and 387 Special Courts were 
brought into existence and the procedure 
therein was regulated by sections 50, 57, 62, 
64, 67,76 and 77. The effect of grant of 
certificate was to deal with the debts of the 
deceased and that was all. The Probate Court 
had no powerto determine the appellants’ title. 

[Loro CHANCELLOR: You are getting pro- 
perty outside the Will. Then why trouble 
about the Probate at all ? | 

Section 1x7 of the indian Succession Act did 
not apply either to Hindus orto Muham- 
madans. As to res judicata section 13 of 
the Civil Procedure Uode of 1882 was ex- 
haustive as to estoppel and the decision of 
the Court must be that of the Conrt of com- 
petent jurisdiction. The Probate Court, 
therefore, could not be competent enough to 
try any vuestion of title. The proceedings of 
the Probate Court were not suits within the 
meaning of section 13 of the Civil Procedure 
Code, as was evident from sections 53, 55, 83 
and 86 of the Probate and Administration Act. 

Reference was made to Mirza Kurratulain 
Bahadur v. Nawab Nuzhat-ud-Dowla Abbas 
Hossein Khan (1) and Rajah of Pittapur v, 
Sri Rajah Row Buchi Stithaya Garu (2). 

Mr. Dunne, for the Respondents, contended 
that the judgment of the Probate Court was a 
judgment in vem. The contention arising 
in proceedings thereof became a suit. The 
findings were final and res judicata. duris- 
diction meant local jurisdiction of compe- 
tence and the Acts made them Courts of 
competent jurisdiction. The District nee 
Court was such a Court. 

[Lorp HALDANE referred to Beardsley ` v. 


Beardsley (3) ] . 

(1) 321.A. 244 at p. 256;9 O. W. N. 938;7Bom L. R. 
876; 2 A. L. J. 758; 15 M. L. J. 336; 10 L. J. 594; 33 
©. 116. 

(2) 121 A. 16atp. 22% 8 M. 219; 9 Ind. Jur. 121; 
4 Sar. P. O. 598, 

(3) (1898) 1 Q B. 746; 68 L. J. Q B. 270; 80 L. T. 

AT W. R. 284; 15 T, L. R, 178. 


[Lorp CHANCELLOR: If a Court exercises 
two different fonctions, one cannot be res 
judicata as against the other. | 

The [District Judge exercised different 
powers under different jurisdictions. 

Reference was made to Barrs v, Jackson(4); 
ae v. Concha (5); Spencer v. Williams 
G) 

Mr. De Gruyther, in reply. 

JUDGMENT. 

Sir Lawrence Jenkins.—This is an appeal 
against a decree of the High Court at Cal- 
cutta, dated the 19th April 1910,” reversing 
the decree of the Subordinate Judge of the 
First Court, Mozufferpur, dated the 21st 
December 1907. 

The expressed purpose of the litigation is 
to obtain a declaration that the plaintiffs 
are the next reversioners to the estate of 
Babu Bachn Singh according to Hindu Law, 
and, as such, entitled to apply fora revo- 
cation of Probate: 

The facts may be shortly stated. On the 
12th November 1847 Buchu Singh died, 
leaving two widows, the defendants Musam- 
mat Ram Rachan Kunwar and Musammat 
Ram Kishori Kunwar, but no male issue. 
On the 22nd September 1902 the defend- 
ant Ram Nandan Singh applied in the 
Court of the District Judge of Mozufferpur 
for Probate of a writing alleged by him 
to be the last Willof Bachu Singh. In 
that writing he is described as Bachu 
Singh’s kartaputra. 

The two widows, though heiresses of the 
deceased Bachu Singh, did not oppose the 
application. Caveats, however, were lodged 
by three groups of persons, and the plaint- 
iffs in this suit were the members of one of 
these groups. There thus arose a contention 
as to the grant of Probate, and the proceed- 
ings thenceforth took, as nearly as might be, 
the form of a suit according to the provi- 
sions of the Code of Civil Procedure, in 
which the petitioner, Ram Nandan Singh, 
was the plaintiff, and the plaintiffs in this 
suit, with others, were the defendants. In 


due course issues were framed, and they 
(4) (1845) I Ph. 682: 14 L, J. Ch. 433; 9 Jur. 609; 
41 E. R. 754; 65 R. R. 457. 
(5) (1486111 A. C. 541; 56 L. J, Ch. 257; 65 L. T. 
522; 35 W R 477. 
, (6) 2 P. & D. 280 at p. 235; 40 L. J. P 45; 24 L. T, 
513; 19 W R. 703. 


#See 6 Ind. Cas, 301; 11 C. L, J, 628.—#a, 
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raised the two material and essential ques- 
tions, first, whether the present plaintiffs, as 
persons by whom the caveat had been en- 
tered, had, as it was termed, any locus standi 
to oppose the application for Probate, and 
sesondly, whether the Will propounded was 
the genuine and duly executed Will of Bachu 
Singh. 

After evidence, oral and documentary, it 
was held ocn the first issue that the cavea- 
tors had failed to prove their interest, and 
on the second issue that the Will was proved. 
In accordance with this finding it was ordered 
that “Probate be granted to Ram Nandan 
Prashad Singh, petitioner, executor,” 


From the order sheet it appears tuat Ram 
Nandan was held to be an executor by im- 
plication. The present plaintiffs preferred 
au appeal to the High Court. The appeal 
was heard and dismissed with costs on the 
Sth February 1905. No appeal was pre- 
ferred to His Majesty in Council. But on 
the 7th August 1905. the present suit was 
instituted in the Court of the First Subordi- 
nate Judge of Mozufferpur. The plaint 
states the material facts, save that it errone- 
ously alleges that Letters of Administration 
with the Will attached were granted to Ram 
Nandan. Itis then averred in paragraph 9 
as follows:— 


“These plaintiffs have been advised that 
so long as these Letters of Administration are 
in force they have no claim to the rever- 
sionary right to the estate of the deceased; 
and, furthermore, that they cannot apply 
for the revocation of the said Letters of Ad- 
ministration until what time they obtain a 
declaratory decree from the Civil Court to 
the effect that they are the nearest rever- 
sioners according to Hindu Law of the de- 
ceased Bachu Singh, and, therefore, entitled 
to his estate in case of an intestacy after the 
death of the defendants second party.” 


The defendants second party were the two 
widows. The prayer of the plaint as ori- 
ginally framed was in these terms: 

“that it be declared that the plaintiffs are 
the next reversioners to the estate of the 
late Babu Bachu Singh according to, Hindu 
Law.” 

By a subsequent and significant amendment 
these words were added, 

“and as such are entitled to apply to the 
Probate Court to get the Probate or Letters of 


e ng 
« 


Administration granted to Ram Nandan Singh 
revoked,” 

Bsfore the hearing Musammat Ram 
Rachan Kunwar died, and by an order of 
the 4th February 1907 her  co-widow 
was substituted in’ her place as legal repre- 
sentative. 

On the 6th November the following issues 
were framed: 

lst. Is the suit maintainable? 

2nd. Is the suit barred by section 13 
of the Code of Civil Procedure? 

8rd. Is the suit bad for non-joinder of parties? 

4th. Is the suit barred by limitation? 

5th. Are the plaintiffs the nearest rever- 
sionary heirs of Rup Narayan Singh, alias 
Bachu Singh? 

6th. Is the defendant No. 1 the kartaputra 
of the said Rup Narayan Singh? 

On these issues the findings of the Sub- 
ordinate Judge were in the plaintiffs’ 
favour, and by the decree it was declared 
that the plaintiffs were the gotias of and 
reversioners to the estate of Baba Bachu 
Singh, In the plaint there was no prayer 
as to their gofiaship. 

An appeal to the High Court was pre- 
ferred by Ram Nandan Prashad Singh. It 
succeeded on the ground that the suit was 
barred by the rule of ves judicata. But 
though the High Court held that the case 
was governed by section 13 of the Code 
of Civil Procedure, it tried the issue, which, 
in that view, was withdrawn from its con- 
sideration by the terms of the section. 

From this decree the plaintiffs 
preferred the present appeal. 

The contest before their Lordships has 
been confined to the two issues: — 

Ist. Is the suit maintainable? 

2nd. Is the suit barred by section 138 


have 


of the Code of Civil Procedure? 


The first of these problems takes the 
more specific form of an enquiry whether 
in the circumstances of this case the plain- 
tiffs are entitled to claim from the Court 
a. mere declaratory decree of the character 
proposed. 

The Court’s power to make a declaration 
without more is derived from sestion 42 of 
the Specific Relief Act, and regard must, 
therefore, be had to its precise terms, It 
ruas as follows: — 

Any person entitled to any legal character, 
or to any right as tc any property, may 
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institute a suit against any person denying, 
er interested to deny, his title to such 
‘character or right, and the. Court may in 
its diseretion make therein a declaration 
that he is so entitled, and the plaintiff 
need not in such suit ask for any further 
relief:' Provided, that no Court shall make 
‘any such declaration where the plaintiff, 
being able to seek further relief than a 
mere declaration of title, omits to do so.” 

`A plaintiff coming under this section 
must, therefore, be entitled to a legal character 
or to a right as to property. Can these 
plaintiffs predicate this of themselves?- 
Clearly not; and this is, in effect, stated 
in the plaint, where they described them- 
selves as entitled to Bachu Singh’s estate 
in case of an intestacy after the death of the 
defendant widows (para. 9), 

. But as things stand there is no intestacy: 
Bachu Singh’s Will has been affirmed in a 
Court exercising appropriate jurisdiction, 
and the propriety of that decision cannot 
in the circumstances of this case be impugn- 
ed by a Court exercising any other juris- 
l diction, | e 5 l l 

It is not suggested that in’ this litigation 
the testamentary jurisdiction is, or can be, 
invoked, and yet there can be no doubt 
that this suit is an attempt to evade or 
annul the adjudication in the testamentary 
suit, and nothing more. : 


This is apparent from the plaint, from 
the amendment made in the High Court 
after Ramnandan had died, and from the 
very circumstances of the case. 


_. This use of a declaratory suit illustrates 
forcibly the warning in Sree Narain Mitter 
v. Sreemutty Kishen Soondery Dassee (1). where 
if was said: i 


66 s | = 
There is so much more danger in India 5 


than here of harassing and vexatious litiga- 
tion that the Courts in India ought to be 
most careful that mere declaratory suits be 
not converted, into a new and mischievous 
source of litigation.” SR 

Here, however, no question of discretion 
arises: the suit fails at the very outsat, for 
the plaintiffs, while the Will stands, afstand 
it] must for the purposes of this suit, are 


(7) 1. A. Sup. Vol. 149 at p. 162; 19 W. R. 139 at 
p. 189; BL Rw, WG i 


not clothed with a legal character or title 
which. would authorise them to ask for the 
declaratory decree sought by their plaint. 
The suit, therefore, should be dismissed be- 
cause it is misconceived and incompetent. 

Some reference was made in the course 
of the argument to a reversioner’s right to 
sre where a widow with the- particular 
interest was committing acts of waste to 
the prejudice of those who might succeed 
to the inheritance on her death. But such 
a position of necessity assumes the absence 
of an immediate and absolute testamentary 
disposition. 

In this connection there is an instractive 
comment in, Kathama Natchiar v. Dorasinga 
Tever (8), where it was said in reference 
to such suits: 

“Suits of that kind form a very special 
class, and have been entertained by the 
Courts ex necessitate rei. It seems, however, 
to their Lordships that if such a suit ‘as 
that is brought it must be brought by the 


reversioner with that object, and for that 


purpose alone, and that the question to be 
discussed is solely between him and the 
widow; that he cannot, by ‘bringing such 
a suib, get, as between him and a third 
party, an adjudication of title which he 
could not get withont 16.” 


There has been much discussion at the 
Bar as to the application of the plea of 
res judicata as œ bar to this suit. In the 
view their Lordships take the case has not 
reached ‘the stage at whichan examination 
of this plea and this discussion would be- 
come relevant. Butin view of the arguments 
addressed to them their Lordships desire 
to emphasise that the rule of res judicata, 
while founded on ancient precedent, is 
dictated by a wisdom which is for all 
time. 


C "Te hath been well said,’ declared Lord 
Coke, ‘interest retpublicee ut sit finis litium, 
otherwise great oppression might be done 
oe colour and pretence of law.” —(6 Coka, 
9 A. 

Though the rule of the Code may be 
traced to an English source, it embodies 
a doctrine in no way opposed to the 
spirit of the law as expounded by the Hindu 


(8) 2 I. A.169 at p:191; 23 W. R.314; 16 B, L. R, 83, 


918 
. in re NIKHRANNESSA BIBI. 


commentators. Vijnanesvara and Nilakantha 
include the plea of a former judgment 
among those allowed by law, each citing 
for this purpose the text of Katyayana, 
who describes the plea thus: “If a 
person though defeated at law sue again 
he should be answered, ‘you were defeated 
formerly.’ This is called the plea of former 
judgment.” [See “The Mitakshara (Vyava- 
hara),” Book. II, Chapter I, edited by J. R. 

(Gharpure, page 14, and “The Mayukha,” 
Chapter I, section l, page ll of Mandlik’s 

edition.) 

And so the application of the rule by the 
Courts in India should be influenced by 
no technical considerations of form, but by 
matter of substance within the limits allowed 
by law. 

Their Lordships have not failed to observe 
that Ram Nandan Pershad Singh died before 
the hearing in the High Court, but they re- 
frain from pronouncing any opinion as to its 
legitimate consequence in this suit, for this 
formed no part of the discussion before them. 
They have dealt with this litigation as it 
was presented to them, apart from the possi- 
ble effect of Ram Nandan’s death. 


Their Lordships will, therefore, humbly 
advise His Majesty that the appeal shonld 
be dismissed. The appellants will pay the 
costs of such of the respondents as have 
appeared. 

Appeal dismissed, 

Solicitors for the Appellants: Messrs. T, 
L. Wilson & Co. 

Solicitors for the Respondents : Messrs. 
Greenfield & Cracknall. 





CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 90 or 1915. 
Roxie No. 179 or 1915. 

March 380, 1915. , 
Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Chapman. 

In re NIKHRANNESSA BIBI~ 


PETITI: NER—APPELDANT. 

Guardians and War ‘ds Act (VIII of ‘890), s 45 (b) 
~ Sale of minor's estate— Quardian’s failure to realise 
whole purchase-money—Order directing guardian 
to poy unrealized amount info Court or in default to 
pay daily fine—Jurisdiction of Court to make such 
order —Removal of guardian—lIlliteracy, whethe® 
disqualification for appointment as guardian. . 
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A certificated Buardian, who was the mother of 
two minors, obtained permission of the District 
Judge to sell certain property of ths minors on 
the “allegation that the purchase-money would be 
received in cash and ntilised in the repairs 
of the minors’ house. After the sale she drew up 
and filed an account showing that out of the purchase- 
money, a major portion was retained by the 
purchaser in satisfaction of adebt due from her; 
whereupon the District Judge ordered the guardian 
to pay the balance of the purchase-money into Court 
within a certain time and upon her failing to do 
so, directed her to pay a daily fine until the 
amount was paid into Court and ordered her 
dismissal from the guardianship: 

Held, that the order for daily fine was ultra 
vires, as section 45, clause (b), of the Guardians and 
Wards Act, which only might authorise the action of 
the District Judge, had not any application to the 
facts of the case [p. 919, col. L] 

Held, also, that the said conduct of the mother did 
not disqualify her from continuing as the guardian 
of her sons. [p 919, col 2.] 

Simple illiteracy is no ground for disqualification 
for the appointment of a mother as guardian of her 
sons. [p. 919, col. 2.] 


Appeal against the order of the District 
Judge, 24 Perganas, dated the 23rd February 
1915. 

Mr. Zthed and Bibn Satish Chandra 
Mukerjee, for the Petitioner-A ppellant. 


JU DGMENT.—This appeal arises out of 
a suit under the Guardians and Wards 
Act. The appellant who is the mother of 
two minor sons was appointed a guardian 
under this Act. When the eldest son 
became 16 years of age, she made an 
application to the District Judge at Alipore 
that she was going to get her two sons 
married atan expense of Rs. 4,000 and 
she wanted her application tv be filed as 
of record, and this was done. She did 
not in this application say that Rs. 4.000 
would be spent out of the minors’ estate 
and that being so, it is not open to her. 
now to say that shespent Rs. 4,000 out 
minors’ estate. Thereafter she 
made an application to the learned Judge 
that a sum of about Rs. 38,00) was 
required for the repairs of the minors’ 
house and something for paying their 
debts. She then applied for permission to 
sell certain property of the minors in the 
Distrecé of Patna yielding an annual 
income of Rs. 15t at a price of Rs. 4,000. 
Sanction was piven and then she sold the 
shares of the minors as well as her own 
tb share in the property to one Musam- 
ma? Idun for a consideration of Rs. 5,000, 
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Out of this consideration money, how- 
eyer, Musammat idun, from whom she 
had borrowed Rs. 4,000 for the purpose of 
marrying her sons under a hand-note, 
deducted the amount due to her for princi- 
pal and interest thereon and paid only 
the balance. She tuen drew up and filed 
an account with regard to the purchase- 
money showing how the share of the 
minors in this Rs. 5,000 was disposed of. 
Upon this the learned Judge after examin- 
ing the accounts suspected that there was 
foul play on the part of the guardian, the 
Court having been deceived into granting 
the permission to sell on the representation 
that the money would be spent for the re- 


pairs of the minors’ house. She was 
called upon to explain her conduct and 
she explained by saying that at first it 


had been arranged with the purchaser that 
the money would be paid, but that the 
purchaser ultimately refused to pay the fall 
amount and deducted the amount due’ to 
her out of the purchase-money. She did 
not conceal this fact to the Court because 
she filed a kobala which mentioned the 
way in which the consideration was paid. 
The learned Judge, however, directed her 
to pay the balance of the money into 
Court within a certain time and upon her 
failing to pay the amount within the 
specified time he passed an order that until 
she did pay that am-unt she was to pay 
a fine of Rs. 5 per diem. Now this order 
could have been passed only under section 45 
of the Guardians and Wards Act and the only 
clause of that section which might authorise 
an action of this kind would be clause (b). 
This clause, however, does not seem to have 
any application to the facts that have trans- 
pired in this case. Clause (b) says: “Ifa 
guardian appointed or declared by the Court 
fails to deliver to the Court, within the time 
allowed by or under clause (b) of section 34, 
a statement required under that clause, or 
to exhibit accounts in compliance with a 
requisition under clause (e) of that section or 
to pay into the Court the balance due from 
him on those accounts in compliance with a 
requisition under clause (d) of that se&tion,” 
then only the Court can impose a fine upon 
the guardian. Now the amount of the 
‘consideration money was not paid 
to her and, therefore, she could not be called 
npon to pay any amount of balance due 
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from her, nor could this balance be said to 


_be a balance due on accounts filed in com- 


pliance with a requisition under clause (d) 
of section 34, The order for fine, therefore, 
was clearly ultra vires and should be.set aside. 

There is then an order dismissing her from 
the guardianship of her minor sons. We 
must consider on the whole facts whether 
such an order is for the benefit of the minors. 
Simple illiteracy is no ground for disqualifiea- 
tion for the appointment of a mother as 
a guardian of her sons. The estate in this 
case is not a very large one and if a stranger 
be appointed a guardian of the estate, he would 
have to be paid a certain amount which would 
be an incumbrance on the estate of the minors. 
There is no charge of any other mismanage- 
ment than this, that the consideration money 
which should have been paid in cash was 
deducted by the purchaser in payment of 
debts due to her fromthe guardian. We 
do not think that this conduct of the 
guardian, so far as it is disclosed in the 
record in this case, shows such a disqnali- 
fication for her being a guardian of the 
property of her minor sons as to disentitle 
her to remain their guardian any longer, 
In this view of the case we think that the 
order dismissing her from the guardianship 
of her minor sons should also be set aside. 

There is, however, this to be said in 
favour of the order of the District Judge 
that the permission to make the sale in this 
case was obtained on the allegation that 
the amount of the purchase money would bo 
received in cash and utilised in the repair of 
the minors’ house and that the conduct of the 
purchaser in refusing to pay in cash was not 
in accordance with what had been represented 
by the guardian to the Judge. 

Under these circumstances the best order 
to pass is to order that the sale of the minors’ 
property will nct be confirmed unless the 
balance of the purchase-money is put in into 
Court within two months from this date. 
The fine, if paid, will be refunded. 

The Rule will stand discharged without 
costs. 

Rule discharged, 
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- LOWER BURMA CHIEF COURT. 
_ Orvrn Revision Pevition No. 125 or 1915. 
January 10, 1916. 
Pr a? — Sir Charles Fox, Kr., Chief Judge, 
‘and Mr. Justice De Gae 
TAR COLLECTOR or RANGOON— 
APPLICANT 
versus 


MAUNG AUNG BA— RESPONDENT. 
Stamp Act (IE of 1899), 3. 2 (5) (c), Sch.-I, Arts. 


15, 5, cl. (a) of exemptions—Agreement to deliver 


grain after receipt of earnest money attested by two 
avitnesses, whether bond. 

An agreement to deliver agricultural produce for 
consideration and to compensate the covenantee in 
default does not fall within the definition of “bond” 
as given in section 2 (5) (e) of the Stamp Act so 
as to be chargeable ad valorem under Article 15 of 
the Schedule thereto, even if it is attested by two 
witnesses. Such an instrument is an agreement 
under Article 5 (1) (c) of the Schedule and falls 
a exemption (a) of that Article. [p. 922, cols. 1 
W La 

A distinction between an obligation nnder a 
“bond” and an obligation under an ordinary contract 
is that a breach of an obligation under a bond does 
not “sound in damages” whereas “damages” is What 
one who breaks an ordinary contract is subjected to, 
[p. 922, col, 2.) 

Gisborne and Co, v, Kubal Bowri, 8 C. 284; 10 C. L, 
- R. 219, referred to. 

FACTS appear from the judgment. 

Mr. Eggar, for the Collector, stated that 
the reference was one under section 61 of 
the Stamp Act for consideration of the 
proper ‘stamp duty upon the document, 
which was filed in suit by plaintiff and 
which the lower Court had impounded as 
being an agreement liable to a, duty of 
eight annas. The Collector thought that the 
document fell within the definition of a 
bond in clause (c) of section 2 (5) of the 
Stamp Act. The document, said Counsel, 
purported to be an ordinary sale and pur- 
chase-transaction by which the seller- bound 
himself to deliver paddy for a certain 
time, but quite unnecessarily, although in 
accordance with the usual practice in this 
country, the document was attested by two 
witnesses. The questicn, therefore, was, 
did | it not fall within the part of that definition 
of “bond” in the terms “an 
attested by a witness whereby a person 
obliges himself .to deliver grain cr other 
agricultural produce to another.” Prima 
facie it was a bond within that definition. 
But, on the other hand, it might be argued 
that that definition was intended to apply 


only to agreements evidencing a loan and ° 
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binding the glebtor to repay. ‘The distinc- 
tion between-tkat sort of document and an 
ordinary bond was that in that kind <f 
document, the medium of currency “was 
grain and not money. In other words, 
the documsnt would -evidence a debt and 
not a transactign giving rise. only to 
“damages.” Or again, the distinction would 
be that that sort of document applied only 
where the relation betwéen the parties was 
that of debtor and creditor and not that of 
purchaser and seller. That was the other 
side of the argument. Counsel’s submis- 
sion on behalf of the Collector was that the 
definition must be construed in its plain 
meaning and would include a document like 
that one. The matter had been considered by . 
a Full Bench of Allahabad in. In the matter of 
Gajraj Singh (1), where the Court held that a 
document somewhat similar to this was a bond 
within clause (c). That case was distin- 
guishable because the document evidenced a 
relation rather of lender and creditor than 
of seller and purchaser. Again in Magandas 
Khemchand v. Ramchandra Hiraji (2) in 
the case of a food bond borrowing grain and 
agreeing to repay it was held to fall within 
the definition. The only Burma case was in 
the Printed Judgments, page 485, in which 
the Court seemed to be of opinion that 
where a promissory note was drawn ‘with 
blanks intended for the entry of an agree- 
ment to deliver something, most probably- 
paddy, it would, if filed in, be a bond. 
There were other points arising inthis case. 
In the first place the Judge was obviously 
wrong in taking a penalty on the document 
as an agreement; because if it were a simple 
agreement, it ought to be exempt from 
duty as if was An agreement for “the 
sale of merchandise. Plaintiff filed it asa 
receipt for the earnest money of Rs. 200. 
But it contained the terms of the contract 
and, therefore, under section 91 of the 
Evidence Act, he was obliged to use-the 
document as an agreement. But those 
were side issues, and the real - question 
was whether the document should be 
classed as a bond because it was attested. 


[The Chief Judge referred to clause (b) 
and asked if Counsel would hold that an 


(1) 9 A. 585; A. W., N. (1887) 190, 
_ (2),7 B, 187. 
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‘agreement to sell land and iw default to pay 
. a sum of money would necessarily be a bond, 
if it were attested.| - A 


Counsel said he thought that clause (b) 
was intended to apply to. instruments of the 
nature of promissory notes. 


‘Proceeding, after further 
Counsel said that the Collector had made 

this applization ‘in order to obtain a definite 
~ ruling from the Court whether the terms 
of section 6 “must be construed in their plain 
< meaning so as to include all documents 
whereby a person bound himself to deliver 
‘paddy if the document was attested. 


Mr. Shaw, on behalf of the Respondent, 


submitted that the cases quoted indicated 


that clause (c) was only intended to apply — 


to documents which evidenced the relation- 


ship of debtor and creditor. .Counsel quoted . 


from Donogh’s Stamp Law in support of the 
view that clause (e) applied only to instru- 
ments relating to the repayment of a loan in 
kind. 

` JUDGMENT. 


Twomey, J.——The following is a translation - 


of the mstrument which. is the subject of 
the reference by the Collector, Rangoon, 
under section 61, Indian Stamp Act: 


“On-7th Waning of Tazauggmon 1276 this 
` sale and purchase-transaction is made be- 
tween mill-owner Ko Aung Ba, of No. 51 
Oliphant Street, Rangoon, of the one part 
and Kala Ratanaw of Ywathit village of the 
other part, in respect of 4,000 baskets of 
‘Mindon’ paddy belonging to the latter, at a 
rate of Rs. 140 per 100 baskets, to be delivered 
into cargo boat. The paddy shall weigh 


52 lbs (per basket) at least. When the paddy - 


is measured, it shall be measured exactly in the 
basket with the top levelled. The paddy 
shall be free from yellow or broken or inferior 
grains; and only good grain be measured and 
given. Ifthere be a breach (of this con- 
tract) owing to the variations in the market 
price, the party responsible for the breach 
shall lawfully stand (the loss) as well as 
the expenses. So agreeing, the contracting 
parties sign hereunder. An aclvayice of 
Rs. 200 (two hundred) is made for this 
- paddy. 


“When the measuring of the said paddy is 
completed (the vendor) shall comes and 
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take the price from Thuhte Ko Aung Ba in 
_ Rangoon. 


One anna 


Sd. Mg. Aung Ba. 
d. Ratanaw. 


Advance Rs. 200. 


Witnesses :— _ 
Sd. Ko Hin Da Kala. 
Sd. Tun Hlaing. 
8-11-14.” 


It was originally stamped with a one-anna 
stamp. The first Judge of the Small Cause 
Court, Rangoon, to whom it was tendered in 
evidence, impounded it under section 35 of 
the Stamp Act and, treating it as an agree- 
ment liable to an Sanna stamp under 
Article 5 (e) of Sehedule T, levied a 
penalty of 5 rupees aud: 7 annas deficient 
duty. 

It is suggested now on behalf of the 
Collector that the document falls within 
the definition of a bond in section 2 (5) 
(c), being an attested instrament whereby 
one of the two ‘executants rendered himself 
subject to a legal obligation to deliver 
grain to the other, and that it was, 
therefore, chargeable ad valorem, under 
Article 15 of the Schedule. On “the ‘other 
hand it is contended by the learned Counsel 
for the executant, Aung Ba, that this 
instrument is merely, as it describes itself, 
an agreement between two parties one of 
whom is to supply a specified quantity of 
paddy at a specified, rate to the other party 
who pays a certain sam as earnest money, 
and special provision is made for damages 
in the case of a breach of contract by either 
party. 

The distinction between a bond and a 
contract “a breach of which has to be 
compensated in damages is pointed out in 
the judgment of Garth,’ ©. J., in the 
Calcutta case Gisborne and Co. v. Subal Bowri 
(3), from whieh the following extract is 
taken: ; - 


* (8) 80. 284-10 C. L, R. 219, 
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“Phe definition ofa bond in section 5 
of the Act is precisely what we understand 
by a bond in England, and it is an obligation 
of a different character from a covenant to 
do a particular act, the breach of which 
must be compensated in damages. 

“Whether a penal clause is attached to 
such a covenant or not, the remedy for the 
breach of it is in form and substance a 
suit for damages; and by section 74 of the 
Indian Contract Act, the English rule with 
regard to liquidated damages is abolished, 
and the plaintiff in such a suit has no 
right under any circumstances to claim 
the penalty itself as such. He can only 
recover such compensation, not exceeding 
the amount of the penalty, as the Judge 
at the trials considers reasonable; but he 
is-entitled to that compensation, whether 
he proves any actual damages or not. 

“The remedy upon a bond is very different. 
Thé plaintiff in the case of a simple money- 
bond recovers thesum named in the bond, 
or in the case of a bond conditioned for 
the performance of covenants, he recovers the 
actual damage which he can prove that he 
has sustained. In either case not only is the 
bond a contract of a different form and 
nature from a covenant with a penal 
clause, but the remedy upon it, and the 
amount recoverable for the breach of it, 
is also different.” 

It is clear that the obligation of the docu- 
ment now under consideration is not such 
that specific performance could be enforced 
asin the case of instruments falling under 
clauses (a) and (b) of the definition of 
“ ond” in section 2 (5). The executant 
Ratanaw does not “oblige himself” to deliver 
grain in the legal sense but merely contracts 
to do so. On a proper construction of 
section # (5), clause (c), it would appear 
that it was intended to apply mainly if 
not exclusively to instruments securing the 
repayment of loans in kind, and the cases 
in which the clause has been “held to apply 
are all cases of this nature. 

I would hold, therefore, that the instru- 
ment now in question is not a bond but an 
agreement under Article 5 (¢) (e) of the 
Schedule. As it relates exclusively to the 
sale of goods it falls under exemption 
(a) of that Article, and no stamp was 
required. e 
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Fox, C. J.—The Legislature had necessarily 
to use inthe Indian Stamp Act many 


- words which have technical meanings in 


commerce and in English Law. Where 
it intended that such words should cover 
possibly more than they would under 
English Law, the sword “includes” is used 
in the definition section (2) instead of 
the word “means.” The primary and 
technical meaning of such words cannot 
be disregarded when considering whether 
a document falls within any particular 
Article and definition in the Act. 

Under English Law a bond is a deed 
wherein a party acknowledges himself to 
be bound or indebted to another in a 
certain sum of money. It is sometimes 
called an obligation in a special sense of 
the word, and the parties are’ called 
respectively the obligor and the obligee— 
see Leake on Contracts, 5th Edition, page 96, 
quoting a case decided in 1670. Donogh 
in his Indian Stamp Act, 5th Edition, page 
46, quotes similar definitions. 

A. distinction between an obligation under 
a bond and an obligation under an ordinary 
contract is that breach of ’an obligation 
under a bond does not, to use a legal 
expression, ‘sound in damages,” whereas 
damages” is what one who breaks an 
ordinary contract is subjected to. 

In the definition of “bond” in the 
Indian Stamp Act the words “where a 
person obliges himself’ are used in every 
clause; this indicates that what was in 
the minds of the lawmakers was a dodu- 
ment embodying an obligation in the 
special sense of the word referred to iu 


Leake. 


The document now in question does not 
bind or oblige either of the parties in that 
sense, and, in my opinion, itis not a bond 
within the definition in the Indian Stamp 
Act. 

It is not a bond; the learned Assistant 
Government Advocate admitted that it is 
an agreement for or relating to the sale 
of « merchandise exclusively, and as such 
it wąs exempt from stamp duty under 
elause* (a) of the exemptions under Article 
5 of the first Schedule. 

In my opinion the document falls within 
the clause. 

. Reference answered accordingly, 
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CALCUTTA HIGH COURT. 
. APPEAL FROM ApPeLLate Decree No. 2646 
or 1913. 

March 31, 1915. 
Present: — Mr. Justice Sharfuddin and 
Mr, Justice Newbould. 

TAHER MONDA O FENNEL 
APPELLANT 
VErSUs 
TARAFDI GHARAMI AND ANOTHER-—- 


DEFENDANTS— RESPONDENTS. 

Landlord and Tenant—Suit for recovery of khas 
possession of lands of tenancy for tenant’s misuse 
—Limitation Act (IX of 1908), Sch I, Arts. 32, 148, 
applicability of—Bengal Tenancy Act (VII B. C. of 
1885), s. 155, suit coming under, 

A suit for possession of land brought under section 
155 of the Bengal Tenancy Act on the ground of 
the tenant’s misuse of the land or user in contraven- 
tion of the terms of the kabultyat is governed by 
Article 32 and not by Article 143 of Schedule I of 
the Limitation Act. [p. 924, col 1.] 

Sharcop Dass Mondal v. Joggessur Roy Chowdhry, 
26°C. 564; 8 C. W. N. 464, followed. 


Appeal from the judgment and decree 
of the Additional District Judge, 24-Parganas, 
dated the 12th May 1913. 

Babu Dwijendra Nath M d for the 
Appellant. 

The Hon'ble Moulvi A. K. Taelul- Hag, for 
the Respondents. 


JUDGMENT. 


SHARFUDDIN, J.—This is an appeal from 
the judgment and decree of the Addi- 
tional District Judge of 24-Parganas, dated 
the 12th May 1913, setting aside the judg- 
ment and decree of the Munsif of Basirhat, 
dated the 30th April 1912. 


The plaintiff’s suit against the respond- 
ents is for recovery of khas possession of 
certain lands by ejectment, on the ground 
that his tenant, defendant No. 2; in collu- 
sion with the defendant No. 1, allowed the 
latter to encroach upon the lands of the 
tenancy at the time of the re-excavation of 
a tank and further on the ground that he 
made an exchange of some lands of the 
tenancy with the defendant No.1 in con- 
travention of the terms of the habuliyat. 
The -present suit,. it is alleged, was insti 
tuted on the refusal by the defendant No. 2 
to pay compensation. 

The defence of the. defendant No. 2 is 
a denial of the allegations in the plaint and 
also. that the snit is barred by limitation, 
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The Munsif gavea decree to the plaint- 
iff holding that the suit was not barred by 
limitation. The defendant thereupon ap- 
pealed to the District Judge, before whom 
it was contended on behalf of he plaintiff 
that the Schedule 3, part I, clause 1, of the 
Bengal Tenancy Act has no application to 
his suit, inasmuch as the defendant No. 2 
was an under-tenant while the Schedule 
applied only to tenure-holders and razyats. 

The lower Appellate Court held that the 
position of an under-tenant was in no way 
different from that of the tenant for the 
purposes of the limitation as provided by 
the above Schedule of Bengal Tenancy Act. 
That Court further held that conceding the 
contention of the plaintiff to be correct 
the suit was barred by Article 32, Schedule 
If, of the Limitation Act. That Court, 
on the above finding, allowed the appeal and 
dismissed the suit, 

The plaintiff bas now appealed to this 
Court. The only question that requires our 
decision is whether the plaintiff’s suit is 
barred by limitation or not. 

The present suit was instituted purely 
under section 155 of the Bengal Tenancy Act, 
This section provides that the snits for 
ejectment on the ground (a) that the tenant 
has used the land in a manner which renders 
it unfit for the purposes of the tenancy, or 
ib) that he has broken a condition on breach 
of which he is, under the terms of a contract 
between him and the landlord, liable to be 
ejected, is entertainable only on a notice on 
the tenant. It appears from the plaint itself 
that the plaintiff treated his suit as coming 
under section 155 of the Act (see paragraph 
6th of the plaint). 

The difference between the two eeto 
(a) and (b) is this. Under clause (a) what 
is necessary is that the land should have 
been used in a manner which renders it unfit 
for the purposes of the tenancy, whether 
there is or is not any contract as to the 
manner of the use of the land. Clause (b) 
refers toa breach of a condition mentioned 
in the contract. In either of these two cases 
the tenant is liable to be ejected. The 
defendant No, 2 has done both. 


What the plaintiff’s case is, is indicated in 
paragraph 4 of the plaint in which he saya, 
after stating the misuse of the land of the 
No, 2, that 
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“This has caused great loss and mischief 
to the plaintif, The defendant No. 2 
took settlement of the land for his own 
agricultural purposes; but he has made it 
quite unfit for the purpose for which he 
took the jote settlement,’ 


Tho finding of the lower Appellate 
Court is that the lana of the tenancy 
‘was misused by the defendant No. 2 and 
in coming- to that finding, the lower 
Appellate Court observed that it had no 
doubt the plaintiff knew of the misuse 
for more than two years before the time 
when he instituted the suit and his suit 
was, theréfore, barred by limitation by 
Article 32, Schedule II, of the Limitation 
Act. 

On behalf cf the plaintiff-appellant, it 
was urged that Article 143 was applicable. 


This Article provides that a suit for pos- 


session of immoveable property should be 
instituted within 12 years from the time 
when the forfeiture is incurred or.condi- 
tion broken, when the plaintiff has-become 
entitled by reason of any forfeiture. or 
breach of condition. Iam of opinion that 
this Article has no application to the 
present suit, which is sot for possession of 
immoveable property but which is against 
the defendant No, 2 for ejeectment, who 
having a right to use the property for 
specific purposes perverted it to other 
purposes. For the latter class of cases 
the limitation is provided by Article 32 
of the Schedule. And the limitation so 
provided is two years fromthe time when 


“the perversion first becomes known to the 


person injured thereby. 


In the Full Bench case of ERE Dass 
Montal vy. Joggessur Roy Ohowåhry (1) it was 
held that in a’suié brought by a land- 
lord against a tenant where the primary 
relief sought was a mandatory injunetion 
directing the defendant to fill up a tank 
` excavated by him in contravention of the 
term3 of the tenancy and to pay damages 
to the plaintiff for his wrongful act, and 
where the secondary relief sought was 
ejectmant, and where the defence (inter 
alia) was- that the suit was barred by 
limitation, inasmuch as it was brought 


more than two years after the Scivation 
s 


(1) 26 C. 564; 3 O. W. N. 464 , 
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of the tank, that Article 32, Schedule II, of 
the Limitation Act (XV of 1877), apoien to 


the case and the suit wasbarred by limitation, - 


The above is a clear authority on the 
subject. I am, therefore, of opinion that > 
the plaintiff’s suif is barred by limitation 
and that the lower Appellate Court rightly 
dismissed it. The appeal is; therefore, dis- 
missed with costs. 

NEWBOULD, J.—I agree. 


Appeal dismissed, 





PRIVY COUNCIL. 
APPEAL FROM ALLAHABAD Higu Court, 
November 23, 1915. 
Present:— Viscount Haldane, Lord pean, 
Lord Wrenbury, Sir John Edge and 
Mr. Ameer Ali. 
Seth JASWANT RAI— PLAINTIFR—- 
APPELLANT - 
versus 
Tas SECRETARY or STATE vor INDIA 


In COUNCIUL—Derenpant®—REsPonDeEnNt. 

Contract—Rate of work fi ned—Hvidence—Admissibi- 
lity of extrinsic evidence. 

The rate of payment for work done under a aira 
contract is determined by the terms of the contract, 
and extrinsic evidence as to the- rate of payment 
allowed for such work to another contractor or to the 
same contractor under another contract is irrelevant 
aud inadmissible. [p. 927, col. 1.] 


Appeal from a decree of the High Court, 
Allahabad, dated January 30th, 1912, revera- 
ing that of the Subordinate ‘Judge, Agra, 
dated February 4th, 1910. 


FACTS.—By an agreement dated the 
15th August 1905, the appellant agreed 
with tke respondent “to execute the under- 
mentioned description of work in accordance 
with the conditions noted below in considera- 
tion of payment being made for the quantity 
of work executed at the rate specified in 
the following schedule.” . Their Lordships’ 
judgment sets out the schedule and the note 
att#ched thereto. In pursuance of the con- 
tract the appellant carted, loaded and un- 
loaded *cement between August, 1905 and 
February 1909. He was paid therefor at tha 
rate of l} pie per maund per mile, but he 
claimed that he was entitled to be paid at the 
rate of 7 pies per maund per.riile. He, there. 
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fore, iAstituted the suit to ene the difference 
between the two rates. The evidence showed 
that another contractor named Malik Khushal 
Khan was paid for such work at the rate of 
63 pies per maund per mile, that the appellant 


himself, was paid at the. rate of 7 pies per. 


maund per mile for such work done in con- 
nection with another section of the‘ same 
‘railway line, that the railway authorities 
gave the appellant special instructions . from 
time to time and the appellant did work 
mecording to such instructions, that the 
‘Appellant carried the cement straight through 


with relays of bullocks in covered carts, and . 


that it cost him more than 4 pies per maund 
per mile. The Subordinate Judge was of 
opinion that the schedule of rates was not an 
exhaustive one and that the appellant should 
be allowed at the .rate of 3 pies per maund 
per mile. His reasons were as follows:— 

“I do not think that the schedule of rates 
is an exhaustive one. Paragraph I, column 
"1, gives the rate for carting P. W. materials 

-and stores by -kuicha road. It is 14 pies 
per mile. Cement can be included in stores 
and explosives “can also be; if any different 
rate is allowed for explosives, it should he 
noted under paragraph I. Explosivës are noted 
under paragraph II (t). It appears from this 
that in stores, ordinary stores are included 

“fnd not those articles for which some special 
weni ks is to be taken. The carting of 
cement requires some extra precaution no 
doubt. The note in the agreement says 
that ‘explosives and cement must be carried 
in accordance with special instructions to be 
given by the Executive Engineer.’ The next 
two lines then refer to detonators. The last 
line is ‘such consignments must be carried 
straight through with relays of bullocks in 
covered carts protected from the weather.’ 
The last sentence, in my opinion, refers to 
eaplosives and cements both. By such con- 
signments is meant the consignment of 
explosives and cement both, not the consign- 
ment of explusives alone. The Executive 
Engineer and the Storekeeper admit to have 
issued. instructions from time to time to take 
special care in carting cement: they have 
always insisted on the plaintiff to have 


it carried in covered carts, yet the 
defendant - would ask the Court to class 
cements as ordinary store and allow thee 


rate of h: pies per mile per maund for if...... 


ge #td +? 
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“I do not think it fair to order the plaintiff 
to get 13 pies per mile for carting cement 
when he has taken special care in carrying 
it, and when he has carried them with 
a ee of bullocks in covered carts. The 
defendant has himself allowed 65 pies per 
mile to Khushal. I admit that he allowed 
this rate with the intention of inducing the. 
contractor to get the work finished sooner 
before the rainy seasonsetin, but at the same 
time .I cannot find good reason to hold 
that be increased -the rate to more than 
double. There is no.evidence for thedefence 
that any other contractor has done the 
Had 
this been a fair rate, Malik Khushal would 
have been‘allowed at 3 pies per mile and not 
at 65 pies per mile. 

“Taking into consideration all the facts, I 
think the plaintiff should be allowed at the 
rate of 3 pies per mile per maund for earting 
cement.” 

Both parties en to the High Court, 
which allowed the respondent’s appeal and 
dismissed. the appellant’s suit with costs. 
The material part of the judgment was as 
follows. : —_— 

“If the contract provides that the plaintiff 
shall be paid at the rate of 14 pies per maund 
per mile, he is not entitled to be paid at 
any higher rate whether he kas actually 
been put to greater expétise or not. Itseems 
to us impossible-to hold'that the contract 
treats cement as an ‘explosive’ and entitles 
the plaintiff to be paid at the rate of 7 
pies per maund per mile. The contract jg 
not very artistically drawn up, for the note, 
which is referred to in clause (b) in the 
schedule of rates, refers both to explosives 
and cement. The schedule taken by itself 
makes it quite clear that the plaintiff is 
not entitled to morethan 13 pies per maund 
per mile, for cement is included in the first 
item and is not an explosive. It is in the 


-highest degree unlikely that the railway 


authorities would agree to pay the same 
rate for carting explosives as for carting 
cement. It is specially provided that more 
than 4 maunds of dynamite shall not be car- 
ried in one cart and that detonators are to be 
carried separately. There is no restriction 
on the quantity of cement to be carried in 
a cart, and even the plaintifi’s witnesses 
admit, that 15 or 16 maunds of cement 
can be, and in fact were, carried in carts 
é ® 
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provided by the plaintif. The only special 
precaution which the contractor would have 
to take in carting cement would be to protect 
the cement from the weather if cement 
were carried during the rainy season. The 
evidence shows that covers to the carts were 
made of ‘sirki’ or in some cases of tarpaulin, 
and in fact except for one week during 
Christmas there was no rain during the 
time the cement was carried. At the time 
of the contract, the parties could not have 
contemplated that cement would be carried in 
the rainy season, and it appears that most of 
the carting was infact completed between 
November 1905 and April 1906. Upon the 
construction of the contract, we hold that the 
plaintiff is entitled to be paid atthe rate of 
1$ pies per maund per mile.” 

The appellant thereupon appealed to His 
Majesty in Council. 

Messrs. De Gruyther, K. 0.,and J. M. Parikh, 
for the Appellant. - The note should be read 
as a part of the schedule and when so read it 
shows that cement is to be carried under 
special instructions and conditions, and that 
there are no special instructions with regard 
to the carriage of materials falling under 
head I. ‘The appellant is, therefore, entitled 
to be paid ata higher rate. There is evidence 
to show that another contractor was paid 6% 
pies and the appellant himself was paid 7 
pies for such work in connection with 
another part of the same line. 

[Viscount HALDANE referred to Bank of 
New Zealand v. Kimpson (1), and said that 
such extrinsic evidence was inadmissible. | 

It is admitted that the actual cost to the 
appellant was more than 4 pies per maund 
per mile. It is submitted that if cement does 
not fall under head J] (6), it is not provided 
for in the schedule and the judgment of the 
Subordinate Judge was, therefore, right. 
Even if cement came under head I, the appel- 
lant was entitled to an extra payment for 
loading and unloading it. 

Sir H. Erle Richards, K. O., and Mr. 
O'Gorman, for the Respondent, were not 
heard. 


JUDGMENT. 
Lorn Parmoor.—The appellant by a con- 
tract of the 15th August 1905 agreed to 


(1) (1900) A. O. 182; 69 L. J, P,O. 22; 82L, T. 
102; 45 W. R. 591.. 
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execute certain descriptions of work in. 
accordance with specilied conditions, and 


in consideration of payment being made at 
the rate specified in a schedule. The schedule 
was as follows: — 


Schedule nf Rates. 








` 


Unit of Calcu- 


Description of : 
Work from Se ne Rate. | Remarks, 
Nada epot site o 
ai Work). 
Rap 
(1) Carting P.| Per maund per j0 0 1} 





W. material andi mile, 

stores by kutcha 

road. 

Per maund ,., 00O I 
i 


Loading into 
carts and un- 
loading at des- 
tination. 








(II) (a) Haul- Per ton per j0 6 0 Portable en. 
age, portable mile. 4 | gine on 
engine, their own 

wheels. 


(b) Loading, cart-| Seven pies per (0 O 7 | See note at 
ing, and un- maund per foot of ag» 
loading explo-| mile or part reement, 
sives (special)! of a mile. 
as per note at 
foot of agree. 
ment, 








The note referred to in the above schedule 
is as follows: 

Note for item (b) in rate column.—Explo- 
sives and cement must be carried inaccordance 
with special instructions to be given by the 
Executive Engineer. Detonators must not be 
carried along with dynamite, but in separate 
earts, not more than four maunds of dynamite 
shall be carried in one cart. Such consign- 
ments must be carried straight through with 
relays of bullocks in covered carts protected 
from the weather.” 

In fulfilment of his obligation under the 
contragt, the plaintiff conveyed cement in 
bulluck*carts and claimed in respect of load- 
ing, aud unloading such cement 7 pies per 
maund per mile or part of a mile. The 


, Subordinate Judge held that the schedule of 


rates ‘vas not an exhaustive one, and that the. 
plaintiff should be allowed at the rate of 3 pies 
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, per maund per mile for carting cement. The 
High Court overruled this decision, holding 
that the contract was clear and that the 
plaintiff was not entitled to be paid at a 
higher rate than 1} pies per maund per mile 
for carting cement. Their Lordships concur 
in the conclusion of the High Court that the 
rate of payment for the carting of cement is 
“determined by the terms of the contract and 
depends on the construction of the schedule 
of rates and the note quoted above. It 
follows that extrinsic evidence as to the rate 
of payment allowed for the carriage of 
cement to another contractor, or to the 
appellant under a different contract, is 
irrelevant, and their Lordships intimated 
during the hearing of the appeal that they 
regarded such evidence as inadmissible. 
Cement is permanent-way material, and 
apart from the note, the appellant would 
clearly be entitled for carting cement toa 
payment of ìf pies per maund per mile, and 
` I pie per mannd for loading into carts and 
unloading at destination. Explosives come 
under a different head in the column of the 
description of Work, and for doading, carting, 
and unloading explosives, the appellant is 
entitled to payment at the rate of 7 pies, per 
maund per mile or part of a mile. The 
contention of the appellant is that the note 
places cement in the same description as 
explosives, and that the appellant is entitled 
to be paid for loading, carting and 
unloading cement at the rate of 7 pies per 
maund per mile or part ofa mile. Their 
Lordships cannot accept this contention. The 


note does not fix the rate of payment but ; 


the conditions of carriage. The conditious 
which attach to the carriage of cement are 
not the sameas those which attach to the 
carriage of explosives. Itis true that both 
explosives and cement are to be carried under 
special instructions, and that the cartage 
of cement may consequently be more costly 
than the cartage of other permanent-way 
materials, but the rate of 13 pies per maund 
per mile is fixed as an over-all price, and the 
fact that one article may be more costly to 
handle than another does not affect the ques- 
tion of the rate of payment under the terms 
of the contract. 


In the course of the argument it Was | 
said that, if the appeal were dismissed, the 
appellant might be deprived of his right 
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to a payment of 1 pie per maund for loading 
cement into carts and unloading at destina- 
tion. Their Lordships have no doubt that, 
so far as the work of loading the cement into 
carts and unloading at destination has been 
performed by the appellant, heis entitled 
to the rate of payment of 1 pie per maund, 
and that the appellant should not be pre- 
eluded from the opportunity of substantiating 
any claim which may be open to him under 
this head. In their opinion the amount, if 
any, due to the appellant under this head 
should be settled between the parties, but 
unless itis so settled they reserve liberty 
to the appellant to apply in this suit to the 
Subordinate Court to settle and determine 
the amount. Sir Erle Richards, who repre- 
sented the respondent, very properly under- 
took on behalf of his clients not to raise 
any technical difficulty. Subject to the 
reservation of the above liberty to apply 
should it be necessary, their Lordships will 
humbly advise His Majesty to dismiss the 
appeal with costs. 
Appeal dismissed. 

Solicitor for the Appellant: Mr. E. Dalgado. 

Solicitor for the Respondent: The Solicitor, 
India Office. 


LOWER BURMA CHIEF COURT. 
SPECIAL Seconp Cryin APPEAL No. 135 
or 1915. 

December 9, 1915. 
Present:—Mr. Justice Maung Kin. 
MAUNG SELK~- Derenvant—APpEeLLANt 
Versus 


MA THET PU—Puarntirr-—Responvent. 

Budihist Law, Burmese-—Adoption —Proof of publicity 
~--Eldest child’sclaim—Obtaining inheritance in natural 
parents property, effect of, on udoption., 

A claim by the eldest chi.d for a one-fourth share 
of the joint estate of his or her parents on the death 
of one of theif must bo made as soon as possible 
after that event, (p. 928, col. 2 | 

lt is not correct to say that in all cases of kritrine 
adoption there must be evidence of publicity and 
notoriety. Jtis only when the fact of adoption has 
to be inferred from circumstances that such proof 
is required. [p. 929, col. 1.] 

Ma Ywet v. Ma Me, 3 Ind. Cas. 797; 11 Bom. L. R. 
1193; 10 C. L. J. 253; 6 M. L. T. 302: 36 C. 978; 19 
M. L. J 577; 5 L. B. R. 118 (P. CO), referred to. 

Obtaining an inheritance in the natural parent» 
estate does not negative the idea of there being an 
adoptién. [p. 929, col. 2.] 


925 


*MAUNG SHEIK V., MA THET PU, 


Mr. May Oung, for the Appellant. 

Mr. Po Han, for the Respondent. 

JUDGMENT.—The  plaintiff-respondent 
sued to be declared an adopted daughter of 
defendant-appellant and his deceased wife, 
Ma Shwe Me. 

The plaintiffs parents were Maung Tha 
Dun Aung and Ma Kwe, They had two 
children, víz., the plaintiff and a boy named 
Po Hla. Ma Shwe Me was a sister of Ma 
Kwe. On Ma Kwe’s death, the plaintiff 
and her brother were taken over by the 
defendant and Ma Shwe Me. At that time 
the plaintiff was 9 years old and Po Hla 
about 10 months. They were brought up 
and treated alike by the defendant and Ma 
Shwe Me. The plaintiff was given in 
marriage by Ma Shwe Me to Maung Shwe 
Ket, a nephew of the defendant, and the 
couple lived in the defendant’s house until 
they got their second child, when they 
went to live ina house of their own with- 
in call from the defendant’s house. There 
was no rupture of relationship between the 
plaintiff and the defendant or Ma Shwe 
Me. During the latter’s last illness, plaintiff 
looked after her. 

The above are facts admitted by both 
sides. 

The plaintiffs case is that she and Po 
Hla were both adopted by the defendant 
and Ma Shwe Me with rights of inheritance. 


The defendant admits that Po Hla was 
adopted, but says that as regards the plaintiff 
it was arranged between the defendant and 
Maung Tha Dun Aung that she was to inherit 
from the latter and that asa fact she has 
obtained a share of inheritance in the estate 
of Maung Tha Dun Aung, who is now 
dead. ; 


The evidence regarding the adoption is of 
witnesses who were present at the adoption 
of the two children and of those to whom 
the alleged adoptive parents “had made 
admissions, and it is admitted that the 
plaintiff has received a share in the estate of 
Tha Dun Aung. 


The Township Court held that the adoption 
was proved but refused to granta decree as 
prayed for, on the ground that the plaintiff 
had forfeited her right of inheritance by 
taking a sbare in the estate of her natural 
father. l j 


INDIAN OASES, 


[1916 


The lower Appellate Court also held the. 
adoption proved, but said thatthe Township 
Court should not have gone into the question 
whether the plaintiff had forfeited her right 
of inheritance. All that she asked for being 
a declaration that” she was the adopted 
daughter of the defendant and Ma Shwe 
Me, the question must be left for determina- 
tion when she asked for her inheritance on 
the death of-the defendant. The lower 
Appellate Court, therefore, passed judgment 
giving a decree as prayed for. 

The defendant appeals to this Court on 
three grounds, tiz., l 

1. For that the suit was bad in law 
ivasmuch as consequential relief might have 
been but was not prayed for, the plaintiff 
being entitled, if adopted, toa quarter share 
(as eldest daughter) on the death of the 
mother. 

2. For that the lower Appellate Court 
erred in law in not holding that the fact 
of plaintiff’s having received inheritance from 
her natural parents negatived the alleged 
adoption, ‘ 

3. For thatthe lower Courts erred in law 
in not holding that the alleged taking in 
adoption was not public and notorious. 

The jirst ground was not pressed at the 
hearing in view of a Bench ruling of this 
Court in Ma Thit v. Maung Tun Tha (1), in 
which it was held that a claim by the eldest 
child for a one-fourth share of the joint estate 
of his or her parents on the death of one of 
them must be made as soon as possible after 
that event. And it was admitted that the 
plaintiff’s claim for such a share would have 
been barred by this ruling, owing to consider- 
able time having elapsed from the death 
of Ma Shwe Me, when the suit was insti- 
tuted. 

The second and third grounds relate to. 
the question whether the plaintiff was 
adopted as alleged. 


I see no reason to differ from the lower 
Courts on this point. The evidence of those 
who" were present at the adoption is clear 
and pesitive: one of them, aman of 70, is 
a relation of the defendant. The evidence 
of those who speak to the admissions by the 
defendant and Ma Shwe Me is also definite 


and unequivocal, one of them, an old woman 
6 


(1) 30 Ind. Cas. 638; 8 Bur. L. T. 188, 
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of 74,>is a sister of the defendant. We have 
‘also the admitted-facts which constitute cir- 
cumstantial evidence in favour of the adop- 
tion. These are the facts of the children 
leaving their natural father and going to 
live with their aunt, the alleged adoptive 
mother of the plaintiff, the plaintiff being 
brought up and treated in the same manner 
as the admittedly adopted son Po Hla, and 
of the plaintiff marrying a near relative 
of the defendant and continuing to live there 
till she got two children. 

Connsel for the appellant complains that 
there is no evidence of publicity or notoriety, 
and contends that there must be such evidence 
before the Court can hold an adoption proved. 
The only evidence of publicity or notoriety 
is that afforded by the admissions of the 
alleged adoptive parents, but in my judg- 
ment it is sufficient in this case. It is, 
however, not at all correct to say that in all 
cases there must be evidence of publisity or 
notoriety. See Ma Ywet v. Ma Me (2) where 
their Lordships of the Privy Council said :— 

“It would have been easy for the parties, 


by means of an attual, though -wot ceremonial, . 


adoption in the presence of witnesses, to have 
precluded the raising of subsequent questions. 
Where that has not’ been done and where 
the fact of adoption is left to be inferred 
from past statements and conduct it is, in 


their Lordships’ opinion, a salutary rule that: 


adequate proof of publicity or notoriety of 
the relationship should be insisted on.” 

Regarding the contention that the fact of 
the plaintiff's having obtained inheritance 
in her natural parent’s estate negatives the 
idea of there being an adoption, it is not, in 
my opinion, tenable at all. There must be 
many cases in which a child adopted into 
another family is allowed to inherit from its 
natural parents, owing to ignorance of the 
law on the part of theco-sharers. In any case, 
this fact alone cannot overthrow the conclu- 
sion to be arrived at from positive evidence. 

I do not express any cpinion as to whether 
this fact will bar the plaintiff’s claim for 
inheritance on the death of the defendant; for 
I agree with the lower Appellate Court that the 
point does not arise in the present suit.” This 
appeal is dismissed with costs. 

Appeal dismissed. 

(2) 3 Ind, Cas. 797; 11 Bom. L. R. 1193; 10 Q L. 

J. 253; 6 M. L. T. 302, 36 C. 973; 19 M. LAY. 577; 5 
L. B. R. 118 (P. GC). 
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RASIASAMY AIYAR D, MADRAS TIMES PRINTING AND PUBLISHING CO., LTD. 


MADRAS HIGH COURT. 
Rererred Oase No. 12 ov. 1914. 
December 2, 1915. 
Present:—Mr. Justice Sadasiyva Aiyar and 
Mr. Justice Napier. 

V, RAMASAMY ALYAR—P.tarstire— 
VETSUS 
Tae MADRAS TIMES PRINTING AND 


PUBLISHING Co., Lro.—Derenpanxts. 

Presidency Small Cause Courts Act (XV of 1882), as. 
38, 69 and Rules made by High Court, s. 4—Applica- 
tion for ‘new trial? or ‘re-hearing ' Court hearing 
application, whether Court of Appeal —‘Sitting in suit’, 
meaning of —Dismissal of application —Reference to 
High Court before notice to defendant, whether competent 
— Revival of suit, order for, whether necessary—Editor 
of newspaper, duties of—Powwer of Managing Director to 
vary or alter duties ~Refusal to do duties assigned— 
Claim for salary—Contract Act (IX of 1872), s. 54. 

It is competent for the Judges of the Presidency 
Small Cause Court tomake a referciičo to’ the High 
Court under section 69 of Act XV of 1882, though 
they may have passed no formal order granting a new 
trial or declaring that the suit has been revived hefore 
issuing notice to the defendant on the application 
ander section 38. [p. 985, col. 2.] 

Oakshott v. British India Steam Navigation Co., 15 


M. 179; Nusserwanjee v, Pursutum Doss, 11 C. 298, 
dissented from. 
Ishan Chander Singh v. Haran Sirdar, 11 W.R. 


525 at pp. 527, 523; and Lodd Goviadass v. Rukmani 
Bhai, 21 Ind. Cas. 302; 1 L, W. 529; 14M. L. T. 310; 
33 M. 438, followed, 

In the absence of any express contract as to the 
duties of the editor of a newspaper at the time of 
his appointment, the Managing Director is entitled 
to vary the dubios- and the hours of his attendance 
at the office from time to time, if such variation is 
not unreasonable or inappropriate to his appoint- 
ment as editor. And when the editor fails ur réfuses 
to perform such duties, he is not entitled to claim 
his salary for the period for which such failure 
lasts, [p. 987, col. 1.] 

Cuckson v. Stones, 117 R. R. 196; (1858) 28 L.J. 
(N.S ) Q. B. 25; 1 El. & BL 248; 5 Jur. (x. s.) 337; 7 
W. n 134; 120 E. R. 902 PE na to. 

Per Sadasiva Aiyar, d.—An application under 
section 38 of the Presidency Small Cause Courts Act 
need not be confined to a prayer for the rolicf of a 
‘new trial’, but might also include prayers for modi- 
fying or reversing ‘the decree or order passed in the 
suit, [p. 982, col. 1 

An application under section 33 is not nn appli- 
eation by way of appeal to an Appellate Court and 
jurisdiction under the section is not of an 
appellato nature. It isin the nature of a petition 
to the same Conrt to review its judgment. [p. 933, 
cols, 1 & 2.] 

If two or more Judges of the Small Cause Court 
sit together for the purpose of exercising the juris- 
diction conferred by section 88 of the ” Prosidency 
Small Cuuse Courts. Act, they sit ‘in a suit 
within the meaning of those words in section 69. 
#t ig not necessary that before giving their contingent 
jadgments, they should have for mally granted a new 
trial and thus brought back the suit on the record so 
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as to enable them to ‘sit in’ it and then make the 
reference and then give their contingent judg- 
ments as to the proper decree to be passed in the 
suit. [p. 934, col. 2.] 

Ishan Chunder Singh v. Haran Sirdar, 11 W.R. 
525 at pp. 527, 528; Lodd Govindass v. Rukmani Bhai, 
21 Ind. Cas. 302; 1 L, W. 629; 38 M. 488; 14 M. L. T. 
310, followed. 

Oakshott v. British India Steam Navigation Co., 15 
M. 179; and Nusserwanjee v. Pursutwm Doss, 11 C. 298, 
dissented from. - 

Under rule 4 of the Madras High Court Rules under 
the Presidency Small Cause Courts Act, a Rule nisi 
for a new trial is impliedly granted when notice is 
issued to the opposite party under section 38. [p. 
935, col. 1.] 

Per Napier, J-The powers given to Presidency 
Small Cause Courts under section 88 of Act KV of 
1882 are very nearly the same as those given to 
Appellate Courts under section J07, Civil Procedure 
Code, i.e. (a) to determine a case finally, (b) to 
remand a case, (c) to frame issues and refer them for 
trial. There is no reason why, when the usual 
powers of an Appellate Court to alter, set aside or 
reverse a decree are found in conjunction with a 

„power to order a new trial, these ordinary powers are 
only to be exercised in or with anorder granting a 
new trial. Any Order orrule which limits the exercise 
by the Small Cause Court of its jurisdiction under 
section 38 to making orders, granting or refusing 
new trials and any Order or rule requiring parties 
to apply for a new trialis ultra vires. [p. 985, col. 
S; p. 936, col. 1.] 

Under section 38 the suit is kept alive for eight 
days after decree for the parpose of empowering the 
Court tó exercise the appellate powers given to it by 
the section. Applications for new trial and for 
reversal of the decree are, therefore, made ‘in the snit, 
whether the claim has been allowed or dismissed. [p. 
936, col. 2.] 


Case stated under section 69 of the Presi. 
dency Small Cause Courts Act, 1882, by the 
Judges of the Presidency Court of Small 
Causes, Madras, in Full Bench Application 
No. 73 of 1914 (Suit No. 2952 of 1914). 

Reference under section 69 of the Presi- 
dency Small Cause Courts Act submitted in 
accordance with the order of the High Court 
dated 23rd September 1915 in Referred Case 
No. 12 of 1914, . 

FACTS of the case appear from the fol- 
lowing roferring statement by the Small 
Cause Court:-— 

“The plaintiff was originally the Managing 
Director and the co-editor of the defend- 
ant newspaper Company. His pay as co- 
editor was Rs. 250 a month with a carriage 
allowance of Rs. 100 a month. His duties 
as co-editor were not defined by any express 
arrangement between him and the defendant 
Company, but he was actually doing the work” 
mentioned in Exhibit IV drawn vp by himcelf 


e 

as Managing Director, Barly in December 
1913 Mr. Ormerod was appointed Managing” 
Director and thereafter plaintiff ceased to be 
the Managing Director and continued only as 
the co-editor. In December plaintiff took two 
months’ leave buta was recalled before the 
expiry of tke leave by Exhibit E and joined 
duty on the 11th of January 1914. The plarnat- 
af was formally dismissed from his office as co- 
editor on the 21st February 1914 by Hahibit K. 
Plaintiff brought this suit against the defend- 
ant Company for his salary for December | 
1913 and January 1914, Rs. 500, and for 
carriage allowance for 9 days in December 
and 21 days in January, Rs. 100, in all for 
Rs. 600. The learned Trial Judge decreed 
plaintiff’s suit for salary for December and 
11 days in January and carriage allowance 
for 9 days in December, and disallowed the 
rest of the plaintiff’s claim for salary and 
for carriage allowance from the 11th to the 
31st January. Defendant Company did not 
appeal; plaintiff alone appealed to the Full 
Bench. 

When plaintiff rejoined duty on the llik 
January the Managing Director Mr. Ormerod 
prescribed certain duties and hours of altend.- 
ance fur him by Bahtbit H, which were difer- 
ent from those under Exhibit IV. Plaintiff 
declined to admit the Managing Director's 
authority to vary his hours of attendance and 
duty and refused to do work according to 
Exhibit E or to do ‘extra’ work without 
special remuneration The plaintiff neverthe- 
less attended office daily for an hour or two as 
he was ready and willing to do the work he 
was doing previously. The Managing Director 
refused to send any work to him; but plaintiff 
did some work of his own accord of the kind 
he was doing before his leave. Such work 
was not recognised or acce, ted by the Managing 
Director. There is no evidence on record 
about the powers of the Managing Director. 


On the above facts the questions of law on 
which we have differed and which we refer 


- for the opinion of the High Court are:— 


kh In the absence of an express contract 
fixing the duties cf the plaintiff as co-editor, 
was owas not the Managing Director entit]- 
ed as a matter of law to vary plaintiff’s duties 
and hours of attendance as he did ? 

2. Does the plaintiffs refusal to obey the 
Managing Director’s orders and work accord- 
ing to them disentitle him to his wages from 
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“the llth to the 3lst of January though he was 

not dismissed from service till the 2lst 
- February 1914? 

The opinion of the Chief Judge on the 
above- questions was: 

1. That the Managing Director was entitl- 
ed as a matter of law to vary the duties and 
the hours of attendance as he did. ' 

2. That plaintiff’s refusal disentitled him to 
the whole of his remuneration for the period. 

The opinion of the Second Judge on the 
above questions was: 

1. That the Managing Director was not 
entitled to vary the duties and the hours of 
attendance of the plaintiff. 

.2. That the plaintiff's refusal did not disen- 
title him to his wages for the period as the 
defendant Company retained plaintiff in their 
service and did not dismiss him till 21st 
February 1914. 

The opinion of the Third Judge who took 
part in the first reference to the High Court 
is not stated as he.is not now a member of 
this Court.” ; 

Mr. D. Chamier instructed by Messrs. 
‘Rencontre and Ttrumalat Pillatpfor the Plain- 

tiff. 

‘Mr. E. It: Osborne instructed by Messrs. 
King and Partridge, for the Defendants, 


JUDGMENT. 

Sapasiva Alvar, J.—This is a reference 
from the Presidency Small Cause Court made 
under section 69 of the Presidency Small 
Cause Courts Act. Seion 69 (1) says that 
“if two or more Judges of the Small Cause 
Court sit together in any snitand differ 
in their opinion‘as to any question of law, 
the Small Cause Court shall draw up a 
statement of the facts ofthe case and the 
point on which there is a difference of opinion 
and refer such statement with its follopinion 
onthe point for the opinion of the High 
Court.” (2) “When the Small Cause Court 
refers any question for the opinion of the 
High Court as provided in sub-section (1), 
it shall either reserve judgment or give 
judgment contingent upon such opinion.” 5 

The present reference is made by the 
Small Cause Court (of its own motior I take 
it), three Judges of the Small Cause Court, 
sitting together to decide an application 
made by the plaintiff under section 38 in 
a contested suit, having differed in their 
epinions on the two questions of law mention- 
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ed in the referring statement. Mr. Osbcrne 
for the defendants has taken the preliminary 
objection that the reference is incompetent 
as the three learned fudges could not be 
said to be sitting together in any suit (section 
69) when hearing the application under 
section 35 and that unless they first granted 
a new trial” and revived the suit, they 
sould not ‘sit? in the suit 30 as to give them 
jurisdiction to make the reference to the High 
Court under section 69 or to give contingent 
judgments inso referring. Inthe present 
case, two of the three Judges gave judg- 
ments rejecting the application under section 
38, contingent on the opinion of the High 
Court on the questicns of law referred. I 
think that in order to deal with the argu- 
ment properly, the scope of section 35 has 
first to he understood and I shall, therefore, 
proceed to consider the same. 

Section 38 is one of the four sections 37 ‘to 
40 in Chapter VI of the Presidency Small 
Cause Courts Act. That chapter is headed 
‘New Trials and Appeals.’ Section 37 says: 
“Save as otherwise provided by this chapter 
or by any other enactment for the time being 
in force, every decree and order of the Small 
Cause Court in a suit shall be final and con- 
I take it that this means that 
unless an appealor revision or a review is 
provided for by any of the remaining sections 
(38, =9 or40 of the chapter) or by any other 
law (like the Charter Act), there shall be 
no such appeal, review ofa decree or order 
of the Presidency small Canse Court. 
Again the phrase “ ‘New Trials and Appeals” 
seems to indicate that “appeals” are different 
from “New Trials” and that a petition of 
appeal is a different petition from a petition 
for a new trial. 


Section 38 says that “Where a suit has 
been contested, the Small Cause Court may, 
on the application of either party........ order 
a new trial to he beld, or aller, set aside or 
reverse the decree or order.” Is altering. 
setting aside and reversing a decree or order 
intenced to be distinguished from the ordering 
of a “new trial” to be held? Tam inclined 
to hold that the section merely means that 
when and- after a new trial is ordered, 
the Court in such new trial could alter, set 
side or reverse the decree or order first 
passed. , The word ‘or’ before ‘alter’ should 
in my opinion, be and.’ Now a Court of 


932 " 


INDIAN CASES, 


[1916 


RAMASAMY ALYAR v. MADRAS TIMES FRINTING AND PUBLISHING §0., LTD. 


Appeal or Revision or a Court reviewing its 
judgment, when it accepts wholly orpartially 
the petition of appeal, review or revision, if it 
does not dismiss the petition wholly, alters 
or reverses the decision under appeal, review 
or revision. 


As I gaid before, there are only 4 sections 
in ‘Chapter VI headed “New Trials and 
Appeals” and even of these, I find that sections 
39 and 40 have nothing to do with “New 
Trials” or “Appeals”, but only with removal 
of suits by a Judge of the High Court from 
the Small Cause Court to the High Court. 
This phrase ‘new trial’ which does not 
occur in the Civil Procedura Code, seems to 
be a legacy left by section 53 of the very 
old Act 1X of 1850 (relating tothe Presidency 
Small Cause Courts) and by section 21 of 
Act XI of 1865 (relating to Mofussil Small 
Cause Courts). After giving my best con- 
sideration to section 38 I think that an 
application under section 838 need not be 
confined to a prayer for the relief of a ‘new 
trial’, but might also include prayers for 
modifying or reversing the decree or order 
passed in the suit. The phrase “new trial” 
is more appropriate in. countries where trials 


are held with the help ofaJury. As said. 


in a case referred to as Ishan Chander Singh 
v. Haran Sirdar (1), “the object of new 
trials is to find facts.” It seems to me 
unfortunate that this expression employed in 
the loosely drawn Acts of the olden days 
should have been thought so precious as to 
necessitate its retention uptodate in the 
Presidency Small Cause Courts Act of 1882. 
Shephard, J., in Sadascok Gambir Chund v. 
Kannayya (2) bases his judgment on this 
expression new trial,” treats the finding of 
fact by a Small arc Court Judge asif it 
was the verdict of a Jury and then concludes 
by stating that on an application under section 
38 (section 37 of Act XV of 1882 before its 
amendment in 1895) the Small*Cause Court 
cannot interfere with the finding of fact of the 
Trial Judge unless the finding was such as no 
reasonable Jury ought to have come io. Best, 


J., holds tbat as under Act XY of 1882, the 


Jao ges before whom an application ander sec- 
iion 38 of that Act is made can alter, set aside 


(1) 11 W. R. 525 at pp. 527, 528. š 
(2) 19M. 96. 


+ 


and reverse the decree or order, they 
have got all -the powers of an ordinary 
Appellate Court. Collins, O. J., shortly 
agrees with the reasons awd conclusions cf 
Shephard, J. I am inclined to agree with 
Mr. Justice Best ¢s regards the powers of the 
Small Cause Court on the application under 
section 38, though I do notintend to say that 
the Judge or Judges hearing and disposing 
of the application under section 3& can be 
called a Court of Appeal. In Srintwasa Charle 
v. Balaji Rau (3), Collins, C. J., and Benson, 
J., follow Sadasook Gambir Chund v. Kannayya 
(2). The learned Judges say that the change 
of the title of Chapter VI made by Act I of 
1895 “from New Trials and Re-hearing” to 
“New Trials and Appeals” did not mean that 
section 38 gave appellate powers to the Judges 
to whom an application under section 88 is 
made. They hold that the word “appeal” is 
mentioned in the title of the chapter only in 
order to show that no appeal shall lie. In 
Bouvier’s Dictionary “new trial” is defined 
as a re-examination of an issue in fact before 
a Court and a Jury which has been tried at 
least once befére the same Court; a re- hearing 
of the legal rights of the parties and of the 
disputed facts before another Jury granted by 
the Court on motion of the party dissatisfied 
with the result of the previous (rial upon a 
proper case being presented for the purpose. 
And itis said that such a new trial is held 
either upon the same or different or additional 
evidence before a new Jury and probably but 
not necessarily before a different Judge. Then 
it is said that the usual grounds for a new 
trial are “the not giving the defendant suffi- 
cient notice of the time and place of trial,” 
"misconduct of parties, Counsel or witnesses,”’ 
“mistakes or omissions of cfficers in summon- 
ing and drawing Jurors,” ‘disqualification of 
Jurors,” “the resort, to indirect measures to 
pre. ‘adie the Jury,” “misconduct of the Jury,” 
‘error of the Judge in admitting illegal evi- 
dence,” ‘after-discovered testimony,” ‘exces- 
sive damages granted by the Jury” and 
SOB. 
I sþould add that in Nagoor Meera Sahib v. 
Sookutl Sowcar (A), I concurred with Old- 
field, J., in following Sadatook Gambir Chand 


(3) 21 M. 282, 
(4) 30 Ind. Cas. 488; 2 L, W, TIN IBEM, L-T. £54; 
(1915) M. W. N. 907. 
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v. Kannayya (2) and Sriniwasa Oharlu v. 
“ Balaji Rau (8), which decided that the juris- 
diction under section 838 is not of an appellate 
nalure. On the further consideration which I 


have been able to give to the question in this: 


case, the conclusion that an application under 
section 38 is not an application by way of 
_ appeal toan Appellate Court seems to me to 
be correct. The trial of the case was by the 
Small Cause Court and it is to the same Small 
Cause Court that the application for the new 
trial is to be made and not to the Superior 
Court (as it ordinarily is in the case ofan appeal 
or revision). Though under the rules framed 
by the High Court under section 9 of the 
Presidency Small Cause Courts Act, the 
application under section 38 is to be heard by 
a Bench of Judges not less than two including 
the Trial Judge (see Order XLI, rule 3), it 
cannot be argued that the High Court could 
not have framed the rule so as to empower the 
single. Judge who tried the suit to hear and 
dispose solely of the application under section 
38. I feel myself strengthened in the above 
view upon a consideration of the corresponding 
provisions in another enactment which con- 
tained somewh4t similar puovisions as to 

new trial.” In the old Mofussil Small 
Cause Courts Act, XI of 1865, one single 
_ section (section 21) dealt with thesettingaside 

of an ex parte decree (where a decree had been 
passed ex porte) and also with the granting 
of a new trial’ (where the decree had not 
been passed ex parte). Section 13 of that Act 
provides only for a single Judge to be appoint- 
ed in the first instance for each Small Cause 
Court in the mofussil (unlike section 8 of Act 
IK of 1850 and similar sections of the later 
Presidency Small Cause Courts Act which 
empower the appointment of more than one 
Judge fora Presidency Small Cause Court), 
It is only as an exceptional case and fora 
limited period that an additional Judge can be 
appointed under section 15 of Act XI of 1865 
for a Mofussil Small Cause Court. The 
application for the setting aside of an ex parie 
decree or for a new trial under section 21 of 
Act XI of 1865 can, therefore, be only to the 
single Judge who tried the suit (or his suc- 
cessor), and it is clear that he cannot bé called 
a Court of Appeal over himself though the 
application is, in a sense, an appeal to himself 
to reconsider his own judgment. Act IX of 
1587, section 17 (1), corresponding in part to 
section 21 of Act-XI of 1865, provides 


‘ 


opinion that an application under section ¿8 


. to have the suit pending 


(among other things) not for applications for 
new trials’ but for applications (for 
setting aside ex parte decrees and) for 
review of judgments, thus showing that 
the application for new trial” 
in the old Code corresponds closely to the 
application for “review of judgments” men- 
tioned in Act IX of 1887. I am, therefore, of 
D) 3 
of the Presidency Small Cause Courts Actis 
in the nature of a petition to the same Court 
to review its judgment and nota memorandum 
of appeal to an Appellate Court. The absence 
ofa provision in the rules or in section 35 
empowering two or more Judges hearing au 
application under section 38 to remand or to 
send back the case to the Trial Judge alone for 
conducting the “new trial” if granted, is also in 
favour of the view that the application under 
section 38 is an application for review to the 
same Court and not a petition of appeal, the 
Court hearing the application being intended 
to deal finally with the case on the review. 
I find that the notice issued to the other side 
on the application under section 38 in this 
case is “to show cause why the suit should not 
be tried in Full Bench of the Court”, showing 
that the Full Bench is to finally re try it and 
dispose of it. 


As regards the point directly in questiou, 
Mr. Osborne relied on the decision in Oak- 
shott v.British India Steam Navigation Co. (5). 
In that case it was held that the words * sit- 
ting in any suit” in section 69 presuppose 
that a. suit is actually pending and if the 
application for a new trial is rejected 
even by a conditional judgment of the 
majority, the suib was never pending be- 
fore the Court and that no reference can 
be made and no judgments contingent upon 
the opinion of the High Court can even 
be pronounced under section 69, clause 2, 
for the purpose of making any such re- 
ference, till a “new trial” is first granted 
on the application under section 38 so as 
in the Small 
Cause Court. The learned Judges fortified 
their opinion (as above) by the decision of 
the Calcutta High Court in Nusserwanjee 
v. Pursutum Doss (6) [which follows an 


(3) 15M. 172. 
(G) LLC, 295. 
Ld 
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earlier case of Hall v. Joakim (7)]. With 
the greatest respect, I find myself unable 
to agree with the above decisions. .The 
application under section 38 is clearly made 
in the suit itself. Though the majority of 
the contingent judgments given ou an ap- 
plication under section 385 would have the 
effect of rejecting the application, if they 
come into force by reason of the opinion 
of the High Court agreeing with the opi- 
nion of that: majority, they would so come 
into force only from the date when the 
opinion of the High Court is so favourably 
pronounced. Till then, the application and 
the suit in which the application was made 
must be deemed to continue tə be pending. 
It caunot be denied that the suit and the 
application would be pending in the Small 
Cause Court if the High Court disagreed 
with the Small Cause Uourt’s view. Why 
should they have ceased to be pending 
be@ause there is the other contingency that 
the High Court may agree with theopinion 
of the majority that the application should 
be rejected P I am inclined to respectfully 
followthe opinion of Sir Barnes Peacock, C.J., 
in the case of Ishan Chunder Singh v. Haran 
Sirdar (1). In that case it was contended 
that the Mofussil Small Cause Court Judge 
had no power under section 22 of Act XI 
of 1865 or section 1 of Act X of 1867 
(which supplemented Act Kl of 1865) to 
make a reference, asthe question of law 
did not arise “in the trial of the suit” 
(section 22 of Act XI of 1865) or at any 
point in the proceedings previous to the 
hearing of the suit” (section 1, Act X of 
1£67). There the application was made 
to the Judge after the case had been heard 
. and decided and it was contended that the 
stage at which the application was made 
was not a stage previous to the hearing 
of the suit or a stage inthe trial of any 
suit, as a new trial’ had not beeu granted 
before the reference was made. The learn- 


ed Judges, however, ruled that an applica- 


tion for a “new trial” under the Mofussil 
Small Cause Courts Act CXI of 1&65) was 
a “point in the proceedings previous to 
the hearing of a suit within section 1-of 
Act X of 1867” and that the opinion of 
the High Court on the question of law 


(7) 12 B. L. R. 34. 


arising ov tle hearing of such an applica- 
tion can be properly applied for by 4’ 
reference to the High Court. I do not see 
much difference between “sitting in a suit 
in respect of a point in the proceedings 
previous to the hearing of a suit? and 
“sitting In a suite’ If there is any differ- 
ence, it is one which makes Sir Barnes 
Peacock’s opinion still more favourable to 
the applicant under section 38 of the 
Presidency mall Cause Courts Act; as the 
restriction “in respect of a point previous 
to the hearing of the suit’ does notappear 
in that section as it does in section l of 
Act X of 1867, I find again that in Lodd 
Govindass Krishnadass v, Rukmani Bhai (8) 
Miller and Sankaran Nair, JJ., held that 
when two or more Judges of the Small. 
Cause Court sit together for the purpose 
of exersising the jurisdiction conferred by 
section 38 of the Presidency Small Cause 
Courts Act, they are sitting in a suit- with- 
in the meaning of those words in section 
69. In that case, however, the two Jadges 
composing the Full Bench of the Small 
Cause Court were inclined by their con- 
tingent judgments to reverse fhe Trial Judge’s 
view on the question of limitation, though 
they did not in so many words grant a 
‘new trial” on that ground before they 
made the reference. In the cases of Oakshoit 
v. British India Steam Navigation Go. (5) and 
Nusserwanjee v, Pursutum Doss (6) the 
learned Judges seemed to think that 
the proper course for the judgment of the 
Small Cause Court was, before giving their 
contingent judgments, to have formally 
granted a “new trial’? and thus bring back 
the suit on the record so as to enable 
them to “sit in” it and then to make the 
reference and then give their contingent 
judgments as to the proper decree to -be 
passed in the suit. It seems to me that 
if the words “granting a new trial” (as 
1 apprehended) mean only the re-héaring of 
the case on review, it is taking too narrow 
and technical a view of the scope of section 
69 to hold that the Judges sitting to hear 
such an application are not sitting in the 
suit ijl they pronounce some formal words 
to the effect that they grant a new trial.” As 
Sir Barnes Peacock said in Ishan Ohunder 


(8) 21 Tnd. Cas, 302; 1 L. W. 529; 38 M. 438; 
14 MeL. T. 310, 


“ 
* 
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Singh v. Haran Sirdar (1): We must give 
“a reasonable construction to this Act, and 
we must give it with reference to the powers 
of the Small Cause Court. The Small Cause 
Court has power to grant a new trial. If 
it had granted a new trial, there can be 
no doubt that the hearing on the new trial 
would have been a hearing within Act XT 
of 1865, section 22, and then the Judge 
might have asked our opinion on a point 


of law. If the hearing on a new trial 


would have been a hearing within the 
meaning of section 22 of the Act, the appli- 


_ cation for a new trial was a point inthe 


Nw 


proceedings previous to the hearing of the 


case. If we were to hold that an appli- 
cation for a new trial was nota point in 
the proceedings previous to a hearing un- 
less the application should result in a hear- 
ing, we should compel the Judge to grant 
a new trial, in order that, upon the hear- 
ing under it, he might ask the opinion of 
the Court on a point of law, which, if we 
could have asked it on the application for 
a new trial, might save the necessity of 
granting it. 
be putting a very restrictive meaning on 
the words of the Act, which was never 
intended, if we were to hold .that the 
“Judge could not ask our opinion on a 
question of law upon an application for a 
new trial.” I am further of opinion that 
it must be held that a Rule nisi for a 
new trial is impliedly granted (Order XLI, 
rule 4) when notice is ordered to be 
issued to the opposite party on the 
application under section 38, as rule 4 says: 
“If the Court, after hearing the applicant 
or his Pleader, considers that there are 
grounds for the application t shall grant a 
Rule nisi for a new trial and shall direct 
notice to issue to the other party.” If such 
a Rule nist was granted, the suit was 
clearly revived and was pending and the 
.contingent judgments have not yet discharg- 
ed that Rule nist. Oakshoté v. British 
India Steam Navigation Cv. (5) followed 
Ralli Brothers v. Goculbhat Mulchund (9) and 
Hall v. Joakim (7).. But it seems tp me 
with the greatest respect that the fact was 


overlooked in Oakshott v. British India 
Steam Navigation Co. (5) that from 
(9) 15 B. 376. 5 


It appears to me that we would 


INDIAN CASES. 


RAMASAMY AIYAR V, MADRAS TIMES PRINTING AND PUBLISHING CO., LTD. 


_ to any previous enactment as 


. provisions are made. 


the 15th August 1882 (see Fort St. 
George Gazette of that date, Part II, page 
920) a rulé passed by this High Court 
has existed that a Rule nisz for a new trial 
has to be granted simultaneously with the 
granting of an order for notice to be 
issued to the opposite party and before 
the application under section 88 is finally 
heard and decided. L am, therefore, not 
prepared to follow the decision in O2zkshott 
V. British India Steam Navigation 
Co. (5). I think that the reference 
is competent, though no formal order was 
passed granting a new trial or declaring 
that the suit has been revived before the 
notice was issued to the defendant on the 
application under section 38. The pre- 
liminary objection is, therefore, overruled. 


Napier, J.—I regret to say that I find 
myself entirely at variance with the views 
expressed by some Judges of this Court 
as well as Judges of other High Courts 
as to the construction of Chapter VI of 
the Presidency Small Cause Courts Act, 
XV of 1832. There must be, therefore, 
difficulties which I have been unable to 
appreciate. I would simply construe the 
plain words of the chapter without reference 
I can find 
nothing ambiguous in the language. Sec- 
tion 37 provides for the finality of the 
decisions of the Court except where special 
Section 38 contains 
one of such provisions. It allows an 
application to be made to the Court 
within eight days from the date of the 
decree or order in the suit. Ou that 
application the Court may do any one of 
four things. It may order a new trial to 
be held; it may alfer the decree or order; 
ib may setaside the decree or order; it may 
reverse the decree or order. These powers 
are very nearly the same as those given 
to Appellate Courts in appeals from inferior 
Courts under section 107 of the Civil 
Procedure Code, namely, (a) to determine 
a case finally, (b) to remand a case, (c) 
to frame issues and refer them for trial. 
There are no specific provisions for the 
exercise of the powers of appeal from the 
Original Side of the High Court by the 
Appellate Side but these same powers 
have always been exercised. The English 
procedure empowers the Court of Appeal to 
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grant a new trial as well as to exercise 
its powers of reversing and altering. I 
am, therefore, unable to understand, why 
when the usual powers of an Appellate 
Court to alter, set aside or reverse a decree 
are found in conjunction with a power to 
order a new trial, it should be held that 
these ordinary. powers are only to be 
exercised in or with an order granting a 
new ‘trial. In my humble opinion the 
heading of the chapter expresses accurately 
the scope of the section,, “New Trials and 
Appeals.” I am, therefore, of opinion that 
an -Order or rule which limits the exercise 
by the Small Cause Court of its jurisdic- 
tion under section 38 to making orders, 
granting or refusing new trials and any 
Order or rule requiring parties to apply 
for a new trial is ulira vires. 


The next point turns on the construction 
of the section under which the reference 
has been made. Section 69 provides as 
follows: “If two or more Judges of the 
Small -Cause Court sit together in any 
suit, or in any proceeding uuder Chap- 
ter VII of this Act, and differ in 
their opinion as to ‘any question of law, 
etc., the Small Cause Court shall draw 
up a. statement of the facts of the 
case, and the point on which there is 
a difference of opinion and refer such 
statement with its own opinion for the 
opinion of the High Court, and shall 
either reserve judgment or give judgment 
contingent upon such opinion.” It further 
provides that the High Court shall hear 
the reference as if 1t was a reference under 
the Code of Civil Procedure, Order XLVI. 
It has been argued before us that, as the 
suit was dismissed and as the Small 
Cause Court did not make an order fora 
new trial in this case, the Judges were 
not sitting together ina suit. I recognise 
that there is high authority for this 
contention. But I am unable to agree 
with the view that when ‘the suit has 
been dismissed, the Court can only make 
a referenca when it orders a new trial 
contingent on the opinion of the High 
Court. iret, I am unable’ to appreciate 
the proposition that the question whether 
the Judges are sitting in a suit will depend 
on the result of their decigion. Secondly, 
1 find it difficult to imagine a caseewhere 


ge 


the Judges agree on a question of fact 
and yet ordera new trial. A new trial 
necessarily implies that evidence shall be 
taken again with possibly fresh evidence on 
some point on which evidence has been shut 


out by the Trial Judge. It seems. difficult. 


to understand how ?n such a case the Judges 
can draw up a statement of the facts of 
the case prier to the new trial. Thirdly, I 
do not understand how, if this view is correct, 
the Judges can referif they have reserved 
judgment which they were permitted to do 
by thelanguage of the section. Lastly, I 


find it difficult to accept the view enunciated , 


in one case, obviously to get over the 
difficulty, that the new trial is to be 
held by the Bench itself on presumably 
the evidence. taken in the first trial. 
I can only say that such a procedure is 
elsewhere unknown to law and gives an 
eutirely new meaning tothe words trial.’ 
All these difficulties arise out of the use of 
the words “sitting in any suit.” In my 
opinion there is no difficulty in giving to 
these words a meaning which will make the 
procedure quite simple. The word ‘suit’ 
is not defined®* in the Act. The section 
does not use the language in the trial 
of the suit? Nor is it anywhere provided 
that a suit terminates when a decree has 
been given. Section 37 speaks of the decree 
being given in a suit and I read the language 
of section 38 as specifically keeping the suit 
alive for eight days after decree for the 
purpose of empowering.the Court to exercise 
the appellate powers given to it by that 
section, There is in my mind, therefore, 


no difficulty in holding that applications for- 


new trial and for reversal of the decree are 
made inthe suit and if that is so, all the 
difficulties disappear. If the suit is not still 
in existence for the purposes of this chapter, 
I fail to see how effect can be given to the 
policy of the chapter. Obviously ib was not 


intended to apply to the stage of trial, for 


two or more Judges do not sit together in 
the trial of a suit. If, therefore, the plaintiff’s 
claim has been dismissed by the decree 
and the snit does not continue for the 
purpose. of this chapter, an unsuccessful 
plaintiff is deprived of the privilege of 
having a reference by the Judges, though 
he can apply cf a reversal under section 33. 
kyow of no principle on which an 
unsuccessful defendant should be given 
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higher rights than an unsuccessful plaintiff. 
*.In my view an application under section 38 
is rightly made, as if is in practice headed 
“in the suit” whether the claim has been 
allowed or dismissed. It follows, therefore, 
that the Judges who have given judgments 
contingent upon such opinion have been 
sitting in the suit and this preliminary 
objection fails. 
The ease coming on for final hearing, the 
co delivered the following 
JUDGMENT. 


Sapasiva Atyar, J.—This is a reference 
made by the Presidency Small Cause Conrt, 
Madras. "We gave judgments yesterday 
overruling the preliminary objection taken 
by Mr. Osborne, Counsel for the defend- 
ant. 

As regards 
to us, my opinion 


the first question referred 
is as follows:—In the 


absence of any express contract as to the 


duties of the plaintiff as co-editor at the time 
of his appointment, the reasonable view on 
the facts of the case seems to me to be that 
the "Managing Director was entitled as a 
matter of law to vary the plaintifi’s duties 
and the hours of his attendazice at the office 
from time to time, if such variation was not 
unreasonable or inappropriate to his appoint- 
ment as co-editor. The variation made in 
this case under Kxhibit E was, in my 
opinion, not at all unreasonable or inappro- 
priate. 

Coming tothe second question, I might 
observe in the first place that the substantial 
consideration for the defendant’s promise to 
make certain monthly payments to the 
plaintiff for bis salary was the plaintiff's 
reciprocal: promise to perform the duties 
reasonably required of him from time to time 
as appropriate to his post as co-editor. 
When the plaintiff failed to perform the 
duties so required of him and during the 
period for which such failure lasted, the 
‘consideration for defendant’s promise totally 
failed and the defendant was not, therefore, 
legally bound to pay to the plaintiff his (the 
plaintiff’s) salary for that period. +See 
section 54 of the Contract Act apd the 
illustration (d) thereto. See also *Cucksun 
v. Stones (10). | 


(10) (1838) 28 L. J. (x. 
248: 5 Jur. (N. S.) 8387; W.R. 184; 120 E. R, 902; 117 
R. R. 196. 
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The costs of the reference to this Cdurt 
are to be paid by the plaintiff to the defend- 
ant. 

Napier, J.—l entirely agree and only add 
one word on the first question submitted to us 
The statement of facts sets out that there 
was no express contract fixing the duties of 
the plaintiff as co-editor and there is nothing 
to indicate that at any time the -Board 
imported into their contract with the plaint- 
iff the terms of service which he allocated 
to himself oy virtue of his position as 
Managing Director. I have no doubt that 
it came within the scope of the powers of the 
Managing Director to allocate to the co-editor 
such duties as were suitable to his position 
and status as co-editor. When the plaintiff 
was the Managing Director, he did allocate 
to himself such duties, and itis impossible 
to contend that whereas he had powers to 
fix his duties as co-editor when he was the 
Managing Director, the new Managing 
Director had no powers to vary those duties 
within appropriate limits. An attempt has 
been made to argue that the duties assigned 
to the plaintiff by Exhibit E were not con- 
sistent with his position. We have examined 
the various duties assigned to different 
classes of employees of the Company and 
we find nothing derogatory to the position 
of the plaintiff in any particular class of 
work which the Managing Director instructed 
him to do, J, therefore, think it is clear 
that it was within the powers of the Manag- 
ing Director to vary the plaintiff's duties and 
hours of attendance as he did and the first 
question must be answered in the affirmative. 

I entirely agree with my Jearned brother’s 
judgment with regard to the second question 
and with the disposal of this reference. 

Reference answered in the affirmaizve, 





PATNA HIGH COURT. 
Civit MISCELLANEOUS Appean No, 497 
or 1914, 

“April 5, 1916, 

Present: :—Sir BAN Chamier, Kt, Chief 
Justice, and Mr. Justice Jwala Prasad. 
SADARI KUNWARI-—Decrer-HoLper— 
APPELLANT 

a versus 
PALKNATH RAIL AND OTHERS—JUDGMENT- 


DEBTORS—- RESPONDENTS, 
‘Occupancy tenancy, not transferable by custom-— Sale 
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of Portion of such holding in execution of simple 
money-decree ~- Objection by tenant. 

An occupancy raiyat, whose holding is not trans- 
-ferable by custom, can object to the sale of a portion 
of the holding in execution of a simple money-decree 
against him. 

Dayamoyi v. Ananda Mohan Roy Choudhuri, 27 
Ind. Cas. 61; 42 C, 172; 18 C. W. N. 971; 200. L.J. 
52, followed. 


Dr. Dwarka Nath Mitra and Mr. Satyendra 
Nath Sinha, for the Appellant. 

Mr, Naresh Chandra Sinha, for the Re- 
spondents 

JUDGMENT. b 

Cuamisr, O. J.—The question for decision in 
this appeal is whether the holder of a money- 
decree against anocsupancy tenant whose 
holding is not transferable by local custom, 
is entitled in execution of that decree to 
bring to sale a portion of the holding. 
It seems to be conceded that the 
holder would not be entitled to bring to sale 
the whole of the occupancy holding, but 
it $ contended that he is entitled to bring 
tc sale a portion of the holding. It appears 
to me that the question is covered by the first 
proposition laid down by the Fult Bench 
in the case of Dayamoyt v. Ananda Mohan 
Roy Choudhuri (1). The first proposition 
was as follows :— 

Transfer of the whole ora part (of an 
occupancy holding) is operative as against the 
raryal, 

(a) where it is made voluntarily, 

(b) where it is made involuntarily and the 
raiyat with knowledge fails or omits to have 
the sale set aside. 


It is evident that if an occupancy 
ratyat ig entitled to have a sale of the 
whole ora part of his holding set aside, 
he may also object to the sale taking place. 
I am of opinion, therefore, that this case 
is covered by the first proposition laid down 
by the Full Bench and that thisappea] should, 
therefore, be dismissed with costs. 

JwALA PRASAD, J.—I agree. 


By rue Court.—The order of the Court is 
that the appeal is dismissed with costs. 
Hearing-fee two gold mohurs. 


Appeal dismissed. 


(1) 27 Ind. Cas. 61; 42 0. 172; 18 ©. W. N. 971; 20 
` ©. L. J. 52. 


decree- 


CALCYTTA HIGH COURT. 
ORIGINAL Cryin Sorr No. 546 or 1914, > 
April 28, 1915. 
Present:—Mr. Justice Chaudhuri. 
RAM DUTT RAMKISSEN DASS— 
PLAINTIFFS 
* versus 


E. D. SASSOON & Co.-—Davenpants. 

Contract—Sale of goods—Jute sold for shipment wih 
guarantee of quality at port of destination—-Buyer’s 
riyht to recover price on account of inferiority in quality 
—Home Guarantee Clause relating te arbitration, con- 
struction of. ~ 

The plaintiffs sold jute to the defendants in 
Calevtta for shipment to London on a contract con- 
taining a clause about “Home Guarantee”, to the effect 
that weight, condition and quality are guaranteed 
by the sellers at the port of destination with 
the condition superadded that in the event of any 
dispute whatsoever arising out of or in any way 
relating to the contract, cither before or after the 
date of expiration of the contract, the dispute shall 
be referred to arbitration im accordance with the 
rules and bye-laws of the Jute Association in London, 
The Bye-law 6 of that Association provided that the 
parties entering into a Home Guarantee would be 
bound by the award tendered in conformity with 
the terms of the guarantce. On itsarrival at London, 
the jute was sold by the defecadants to a London 
buyer. The lattcr objected to its quality, upon which 
an arbitration took place accordiify to the terms of 
the English Jute Association, with the result that an 
allowance for inferiority in quality was awarded to 
the London buyer, with option to the defendants 
to invoice back the jute. However, it was not invoiced 
back nor was its price paid by the defendants. 
Before this award the plaintiffs had instituted a 
suit in Calcutta for the price or return of the goods. 
In that suit the defendants pleaded that the plain- 
tiffs weré not entitled to the value but were bound 
totake back the goods, which, however, had been 
sold by the defendants in London. They did 
not put forward any claim for damages on 
account of the inferior quality but reserved their 
right to bring a separate suit in respect of that 
claim: 


Held, that as the goods were not invoiced back and 
the defendants had not asked for stay of the suit 
pending the award in London, the plaintiffs were 
entitled to a decree for their value. [p. 941, col. 1.) 


Held, also, that although according to the Home 
Guarantee Clause a contention about quality between 
the plaintifis and the defendants may have been 
referred to arbitration in London, an award on 
a submission by the defendants and the London 
purchaser in accordance with the rules and condi- 
tions of the London Association Contract of 1913 would 
not be Winding in a dispute between the defendants 
and the plaintiffs who were not a party to that sub- 
mission. [p. 940, col, 2.3 


Messrs. A. N. Chaudhuri and N. Sércar, for 
the Plaintiffs, " 


` 
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Messrs, L. P. E. Pugh and $ H. R. Surita, 
“efor the Defendants. 


JUDGMENT.—By a contract dated the 
2nd March 1914 the plaintiffs sold to the 


defendant firm 500 bales of what is known as 
B 





The jute was to be placed 


alongside exporting vessel at once.’ The 
contract form used is that of the Baled 
Jute Association. 
approved by the Association dated the 30th 
June 1909, as appears on the form itself. 
In addition to the printed terms in the 
contract form there is a clause in writing to 
this effect “weight, condition and quality 
guaranteed by sellers at port of destination 
as substitute for ‘ane grade under the terms 
and conditions of London Association Con- 
tract, 1918. Any short weight to be paid 
by sellers and any overweight to be refunded 
_ hy buyers.” One of the terms of the con- 
tract in sutt is (clause 14), “cash on delivery 
of Mate’s or Dock receipts.” It appears 
that according to the shipping instructions 
of the defendant firm dated the 3rd March, 
the plaintiffs placed the goods alongside 
exporting vessel on the 6th March 1914. 
The defendant firm obtained possession of 
the Mate’s receipt and shipping documents 
relating to these goods without the knowledge 
and consent of the plaintiffs. They had 
meanwhile opened two bales for purposes of 
inspection and marked the whole consign- 
ment with their own mark. The Mate’s 
receipt and the shipping documents show 
that their mark was used. The defendant 
firm did not pay the value to the plaintiffs 
when they received the documents as above 
stated. The following facts are not disputed, 
namely, that on or about the i7th March 
the plaintiffs wrote to the defendant firm 
complaining that they had not been paid 
and that the defendant firm had wrongfully 
obtained possession of the Mate’s receipt 
‘and shipping documents. They threatened 
proceedings, civil or criminal as advised. 
The ship had in the meantime left the 
Port of Calcutta with the goods. If left on 
or about the 12th March 1914. The 
plaintiffs instituted this suit for the price, 
or in the alternative for the return, of the 


goods on the 28th April 1914. Og the” 


30th April 1914 the defendant firm wrote 


It purports to be the form . 


to the plaintiffs that the London Chamber 
had made.an award in respect of this 
jute, in a dispute between them and their 
buyers, and on the Ist May 1914 they 
informed the plaintiffs that it had been 
decided that the goods would be invoiced 
back. The goods, however, were never in 
fact invoiced back. In the written statement 
which was filed onthe 30th “June i914 
the defendant firm stated thatthe goods 
were lying in London. It, however, trans- 
pires from the defendant tirm’s letters, 
Exhibits E and F,:dated the 6th March 
1915, that the goods have been sold and 
are no longer available to the plaintiffs. 
The matter, therefore, stands thus. The 
defendant firm obtained Mate’s receipt 
and shipping docaments without paying 
for the goods, which they had no right to 
take. They purported to go to arbitration 
in London in a dispute between themselves 
and their buyers. The goods were to be 
invoiced back, but have not been, and having 
been sold cannot be invoiced back, yet 
the defendant firm says that the plaintiff 
is entitled to no relief. They put their case 
in this way: That at the port of arrival 
these goods were objected to, on the ground 
of quality, by their buyers, that an arbitration 
took place according to the terms of the 
English Jute Association Contract, that upon 
such arbitration, the objection as to quality 
was upheld and anallowanee was awarded 
with option to the sellers (the defendant firm) 


“to invoice back the goods, and that such 


option was exercised by them. The plaintiffs, 
therefore, it is contended, are not entitled 
to recover the value of the goods, but are 
bound to take them back. But what are they 
to take back? The goods no longer exist. 
The defendant firm also insist that inasmuch 
as they suffered loss over their sale, they 
are entitled to recover damages from the 
plaintiffs, but they have reserved their right 
to institute a separate suit for that purpose 
and do not seek any such relief in this 
suit. They submié in their written statement 
that under the terms of the award the 
goods being invoiced back are at the disposal 
of the plaintiffs, and, therefore, this suit 
ig not maintainable. It seems to me a very 
curious position to take up. They 
wrongfully obtained possession of the goods 
and have again wrongfully sold them after 
intimating to the plaintiffs that they 
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were being invoiced back and were at 
the disposal of the plaintiffs. Their 
contention is, I understand, based upon 
the clause in writing I have above referred 
to, namely, what is known as the Home 
Guarantee Clause. The contract form used 
purports to be the approved form of the Baled 
Jute Association dated the 50th June 1909. 
I find, however, from Exhibits Gand H that 
the form used in this case is not the approved 
form of the 30th- June 1909, although so 
printed, but it is the form which was adopted 
by the Association on.the 9th Septembsr 
1919. In the approved form of 19J9 there 
is a printed clause relating to what is known 
as the “Home Guarantee.” In the approved 
form of 1910 that clauseis deleted. But it is 
not material to this enquiry as to what the 
approved form was in 1909 or 1919. The 
question is, what is the effect of the Home 
Guarantee Clause in writing appearing in the 
corftract. It is contended that the Bye-laws 
of the Baled Jute Association printed on the 
backof the contract form govern this contract, 
which has a Home Guarantee Clause. It 
seems to me, however, that these Bye-laws 


do not come into operation until 
there is an arbitration by the Calcutta 
Chamber. Let us look at the contract itself. 


Clause 15 of the contract prcvides, “in the 
event of any dispute whatsoever arising 
out of or in any way relating to this contract, 
or to its construction or fulfilment between 
the parties hereto, and whether arising 
before or after the date of expiration of 
this contract, the dispute shall be referred 
to arbitration in accordauce with the Rules 
and Bye-laws (of the Baled Jute Association) 
endorsed on this contract. Each party to 
the dispute shall appoint one arbitrator 
and such arbitrators shall have the power 
to appoint an umpire. Both arbitrators and 
umpire must be persons engaged in the Baled 
Jute Trade, and their award shall be final, 
subject only toright of appeal to the Com. 
mittee.” ‘The Association Ralês and Bye- 
laws, as printed ou the reverse, are part of this 
contract. Bye-law No.6 runs thus; — “Where 
jute is guaranteed at port of discharge, the 
parties to the contract for the Juta concerned 
agree to accept and be bound by the 
award which is tendered in conformity 
with the terms of guarantee entered into 
between the parties. They also agree that 
the signatures of the arbitrators one such 


' seller and the Calcutta buyer. 


award shall We sufficiently proved by the 
production of the award purporting to bes 
sigued by them.” Learned Counsel for 
the defendant firm contends that the 
award referred to in that Bye-law means 
the London award and not an award to 
be made in Caléutta; that it means the 
London award made upon a submission by 
the Calcutta purchaser, whois the seller 
in London, and the eventual purchaser of 
the goods in London, and that such an 
award between those parties is binding 
upon the Calcutta seller who is no party 
to the arbitration in London. tet us see 
if the contract sustains this contention. 
The clause in writing contained in the 
contract in suit “is subject to the terms-and 
conditions of London Association Contract, 
1913,” It does not say that a London award 
ina submission by the Calcutta purchaser 
and the London purchaser, in accordance 
with the rules and conditions of the London 
Association Contract of 19138, would be 
binding in a dispute between the Calcutta 
To make 
such an award binding upon a total 
stranger to the London submission there 
should be a clear and unambiguous 
agreement to that effect. I find it dificult 
toimply such a term. 

It is correctly contended that a contention 
about quality, between the Calcutta seller 
and Caleutta buyer, may be validly referred 
to arbitration in London, in accordance with 
that clause; but it is sought to extend 
the meaning of the clause by making 
an award between the Calcutta purchaser 
and the London purchaser binding upon 
the Caleutta seller. I do not think it 
can be so oxtended. It may be that the 
effect of the clause is that the award in 
an arbitration in London between the 
Calcutta purchaser and the London purchaser 
may be tendered as evidence in a submission 
to the Calcutta Chamber by the Calcutta 
seller and Calcutta buyer of their disputes 
in Calcutta, and the Calcutta Chamber 
may. make their award referring to the 
London award. But whether that is so 
or not, d do not think affects the claim in 
this suit. It is quite clear that possession 
of the goods was wrongfully obtained. 
Before the date of the London award, 
these a goods ware the snbjost of litiga- 
tion. ia this Uoart. Tas dəfealant Hem: 
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“ evidently dealt with these goods against 
the plaintiffs’ protest. They had inspected 
the goods at the time of the shipment 
and marked them with their own mark, 
and treated these goods as if they were 
theirs. When the defendant firm had 
notice of this suit, it was open to them 
to come to this Court and ask for a stay 
of proceedings, if they rightly contended 
that the plaintiffs were bound to abide by 
the decision of the London Chamber. They, 
however, filed a written statement stating 
“that . the goods were at the disposal of 
the plaintiffs, yet sold them without notice 
to the plaintiffs, and now assert that the 
plaintiffs are not entitled to any relief. 
l am unable to take that view, and hold 
that the plaintiffs are entitled to the 
value of the goods. I decree the snit 
for the price of the goods with costs on 
szale II. Interest on decree at 6 per 
cent. I may add that it was contended 
on, behalf of the plaintiffs that under the 
ruleg of the Baled Jute Association, if 
there was any addition to the printed 
terms on their contract form, it was open 
to the Association to refuse to arbitrate, 
and that, therefore, the Arbitration Rules 
on the printed form were not applicable 
to this case. There is ground for 
that argument, but I do not think it mat- 
ters much in this case. 


Claim decree, 


LOWER BURMA CHIEF COURT. 
Seconp Civit Arrear No. 304 or 1913. 
November 16, i915. 

Present: — Mr. Justice Parlett. 
SILAM KALIA AND oraers—Derenpants— 
APPELLANTS 
VETSUS 


SILAM. SITA MA—- PLAINTIF E —— 


RESPONDENT. ° 

Civil Procedure Code (Act V of 1808), s. 99, O. 
XXXII, rr, 3, 4—Guardian ad litem without formal 
appointment—Irregularity. 

A suit against certain minor defendants was defend- 
ed by a person who had a prior right to be appoint- 
ed, but was not formally appointed, gnardian ad litem. 
of the minors. No objection was taken to the suite 
procecding without a formal appointment of gfardian 
and he not only engaged a Pleader to defend the suit 
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@ 
on behalf of the minors but did all that could be done 
for them: 

Held, that the omission of formal appointment was 


almost an irregularity curable under section 99 of the 
Civil Procedure Code. [p. 942, col. 2.] 


Mr. Lentaigne (Junior), for the Appellant. 

JUDGMENT.—Silam Virabatradu died on 
llth July 1907 leaving two sons, Venketreddy 
and Pulliah. The former took out Letters. of 
Administration to his father’s estate but 
died on 26th March 1908 before fully 
administering the estate. Pulliah then took 
out letters to the unadministered portion 
of their.father’s estate. Venketreddy left 
a widow Atchama, the Ist defendant, and 
four minor children, three of whom are 
the 2nd, 3rd and 4th defendants: the 
other child’s name does not appear in the 
present case though I-do not find the 
reason for the omission stated. Atechama 
was appointed guardian of the four minor 
children, and, as such guardian, she, jointly 
with Pulliah, filed an application on 18th 


January 1910 under rule 17 of the Second - 


Schedule to the Civil Procedure Code that 
all matters in difference between them 
connected with Virabatradu’s estate should 
be referred to the arbitration of Abdul 
Gaffoor, an Advocate, who has represented 
the present plaintiff in the subsequent 
litigation. The. agreement to arbitrate and 
a further agreement extending the time 
for the award were signed by Pulliah and 
by Atchama as guardian of her minor 
children. An award was made and, on 
29th March 1910, Atchama, as guardian 
of her minor children, and Pulliah jointly 
applied under rule 20 of the Second 
Sehedule to the Civil Procedure Code that 
the award should be filed. This was done 
and on the same day a decree was 
passed in terms of the award in Civil 
Revision Case No. 68 of 1910 ofthe District 
Court. Under that decree a partition was 
effected whereby one-half of the land 
referred to* in the present suit fell to 
Pulliah and the other half to the four 
minors. The Court of first instance found 
that possession of shares was subsequently 
given, and mutation of names was made in 
the Revenue Registers. 


- On the 17th October 1911 Pulliah died, 
leaving no children. His widow, Silam 
Sitama, the plaintiff in the present suit, 
obtained Letters of Administration to his 


t 
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estate on 20th May 1912. It appears that 
subsequently Atchama was removed from 
her guardianship of her minor children 
on the ground of her unchastity and one 
Chinta Sashia was appointed in her place. 

The present suit was brought in 1912 
by Sitama to recover the rent of the 
half of the land awarded to Pulliah, Atcha- 
ma and her children, it appears, having 
demanded from the tenant the rent of the 
whole of the land. The Ist defendant is 
Atchama, the 2nd, 8rd and 4th are three 
minor children, sued through their guardian 
Chinta Sashia, and the 5th is the tenant 
of the land. The plaint alleges that 
Ateckama leased both her children’s portion 
and Pulliah’s on behalf of both parties 
to the 5th defendant. Atchama and the 
5th defendant appeared but did not contest 
the suit, the latter being willing to pay 
the rent to whomsoever the Court 
should direct. The minors and their 
guardian Chinta Sashia signed a written 
“statement, putting plaintiff to proof of ‘the 
petition and alleging that Sitama was 
unchaste at the time she obtained Letters 
of Administration and consequently Pulliah’s 
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property vested not in her bnt in the 
minor defendants. Chinta Sashia engaged 
a lawyer to defend the suit. Both Courts 


bave held the charge of unchastity during 
Pulliah’s lifetime unproved: there is in fact 
no reliable evidence of unchastity prior to 
June 1912, when she had already obtained 
Letters of Administration. The point is, 
morever, immaterial in the present case. 
She holds Letters of Administration to 
Pulliah’s estate and is, therefore, whatever 
her moral character, entitled to recover 
rents of property forming part OF Pniliah’s 
estate. 


The Court of first instance decreed the 
suit. Chinta Sashia on behalf of the three 
minors appealed. He engaged a fresh 
lawyer who drafted a ground of appeal 
which it certainly did not lie in the mouth 
of either Chinta Sashia or the minors to 
raise, but which has been put forward 
again in their behalf in second appeal and 
even advanced as rendering the original 
deeree null and void; this is the failure. 
of the District Court to appoint a guardian ad 
litem to the three minors under Order 
XXXII. It is true that there was no 


CASES, : [1916 


formal appointment under rule 8 of that K 
Order, but since the suit was defended 
against the minors by the guardian Chinta 
Sashia, since the latter engaged a Pleader 
to defend the suit on their behalf and 
since he and the minors jointly signed 
the written statement, it is clear that the 
omission is almost an irregularity curable 
under section 99 of the Code. On the 
authority of TWralean v. Banke Behar? 
Pershad Singh (1) not only was no ob- 
jection whatever taken to the suit pro- 
ceeding without a formal appointment 
under rule 38, but Chinta Sashin had 
a prior right to act as guardian ad litem 
under rule 4, and so far from any suggestion 
ever having been made that grounds could 
have been shown to the Court sufficient to 
justify it in excluding him from so acting, 
Chinta Sashia has continued to act as the 
minors’ next friend by preferring the appeals 
on their behalf. lt is perfectly clear that 
there is no substance whatever in this 
ground of appeal. The remaining grounds of 
appeal were considered by the lower Appellate 
Court, which confirmed the detree. They are 
again raised in this second appeal. Briefly 
they are, first, that the proceedings in the 
reference to arbitration and relating to the 
filing of the award ending in the decree 
in terms thereof are bad for want of the 
appointment of a guardian ad litem to the 
minors. This is strictly speaking a 
misapprehension, for the minors in both 
these proceedings (No. 16 of 1910 and No. 
68 of 1910). figure as plaintiffs applying by 
a next friend, and there is no provision 
corresponding torule 3 of Order XXXII 
relating to a next friend. The second 
ground is that the reference to arbitration, 
award, decree and partition are all voidable 
by the minors for want of sanction of the 
Court under rule 7 of Order XXXII. I 
am of opinion, however, that the validity of 
that decree cannot be decided in the present 
proceedings, thongh it may be open to the 
appellants to bring a suit to set that decree 
aside. This appeal is dismissed. 


Appeal dismissed. 
(1) 30 0. 1021; 30 I. A. 182, 7 C. W. N. 774;5 Bom, 
L. R. 882. 
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SAJJAD ALE v. 


; PUNJAB CHIEF COURT. 

* Seconp Cryin Appsat No. 1806 or 1912. 
Seconp Civiu Appear No. $87 or 1913. 
February 25, 1916. 
Preseni:-—Mr. Justice Shadi Lal and 
Mr. Justice Leslie Jones. 

In S. C. A. No. 1806 or 1912 
SAJJAD ALI AND oraers—Pratntires— 
APPELLANTS 
VEVEUS 
-MUHAMMAD ZULFIKAR ALI KHAN, 
MINOR, THROUGH DEPUTY COMMISSIONER, 
KARNAL—Derenpant— RESPONDENT. 

. In S.C. A. No. 987 or 1913 
~MUHAMMMAD ZULFIKAR ALI KHAN, 
MINOR, THROUGH DEPUTY COMMISSIONER 

or KARNAL—-DEFENDANT— APPELLANT 
VETSUS 
KASAM ALI—-PLAINTIFF, AND OTHERS 


— DEFENDANTS-- RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Arts. 44, 91, 144 
—Minor— Alienation by unauthorized person—Swit to 
set aside alienation on attaining majority—Limitation. 
Article 91 of the Limitation Actis restricted to 
a suit between the parties to the instrument or 
their predecessors-in-interest, and a plaintiff is not 
bound to set aside. an instrament not executed b 
himself or by his predecessor- in-title. [p. 944, col. 1 
An alienation of a minor’s immoveable property by 
an mmnanthorized person may be treated as a nullity 
by the minor on attaining majority. [p. 948, col. 2.] 
Mastu v. Nandlal, 73 P, R. 1890, relied upon. 
Article 144, and not Article 44 or Article 9], 
governs a suit for possession of the immoveable 
property alienated by a person who is neither a 
guardian of a minor by Muhammadan Law nor by 
appointment by Court. [p. 944, col. 1.] 


Mata Din v. Ahmad Ali, 18 Ind. Cas. 976; 16 C. W. 
N. 388; 11 M. L. T. 146; (1912) M. W. N. 188; 15 
©. L. J. 270; 9 A. L. J. 215; 14 Bom. L, R. 192; 15 O. 
C. 49; 28 M. L. J. 6; 39 I. A. 49; 34 A. 218 (P. C.); 
Bachan Singh v. Kamta Perhsad, 5 Ind. Cas. 585; 7 
A. L. J. 387; 32 A. 392; Sardar Shah ~v. Haji, 1 Tnd. 
Cas. 545; 28 P. R. 1909; 182 P. L. R. 1908; 170 P. W. 
R., 1908; Uttam Singh v. Barkat Ali, 19°Ind. Cas, 235; 
202 P. L. R. 1913; 15 P. R. 1918, relied upon. 

Ghulam Rasul v. Ajab Gul, 57 P. R. 1891 and Said 
Shah v. Abdulla Shah, 19 P. R. 1902; 183 P. R. 1901, 
distinguished. 

Moti Singh v. Ghasita Singh, 23 P. R. 1904; 107 

`P. L. R. 1904, not followed, 


Second appeals from the decree of the 


Divisional Judge, Ambala, dated the lth 


January 1912, affirming that of the Subor- 
dinate Judge, Karnal, dated the 28th* June 
191i, and from the decree of the Divisional 
~ Judge; Ambala, dated the 7th January 1913, 
modifying that of the Subordinate Judge, 
Karnal, dated the 29th June 1912. 

Mr, Fazl-i-Hussain, for the Plaintiff. 
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The Hon’ble Mr. Muhammad Shafi, K. B., 
for Muhammad Zulfiqar Ali Khan, Defend- 
ant. 

JUDGMENT. 
AppEAL No. 1806 or 1912. 

The action, out of which this appeal has 
arisen, was brought by two brothers to 
recover possession of their land sold bya 
third brother, Izaz Ali, during their minority. 
The learned Divisional Judge concurring 
instance has held 
that the quondam minors attained their 
majority more than three years prior to the 
date of the institution of the suit, and that 
Articles 44 and 91 prescribed the period of 
limitation applicable thereto; and he has 


- consequently dismissed the suit. 


Now it is beyond dispute that the plaint- 
iffs, who are Muhammadans, are governed 
by the Muhammadan Law, and it is manifest 
that under the provisions of that law relating 


‘to the guardianship of property a brother 


is nota guardian of the property of his 
minor brothers. It is further clear that 
Izaz Ali was never appointed a guardian 
by any Court of Justice; and in these circum- 
stances it seems tous that he had no legal 
authority to alienate the property of the 
plaintiffs, and that the latter were not bound 
to set aside the alienation within the 
shorter period prescribed by the said Articles, 

The rule laid down bya Full Bench of 
this Court in Mastu v~Nand Lal (1) is that 
a transaction of this kind may be treated 
as a nullity by the minor on attaining 
majority. This principle bas been affirmed 
in the subsequent judgments of this Court, 
vide, inter alia, Sardar Shah v. Haji (2) and 
Uttam Singh v. Barkat Ali (3), which enunci- 
ate the principle that neither Article 44 
nor Article 91 governs a suit for possession 
of the property and that Article l44 
prescribes the period of limitation applica- 


ble toit. To the same effect is the judg- 
ment of thg Allahabad Higk Court in 
Bachan Singh v. Kamta Perhsad (4). The 


rulings in Ghulam Rasul v. Ajab Gul (5) 
and Suid Shah v. Abdulla Shah (6) cited 


(1) 73 P. R. 1890. . 

(2) 1 Ind. Cas. 545; 28 P. R. 1909; 182 P. D. R. 
1909; 170'P. W. R. 1998. 

(3) 19 Ind. Cas 235; 202 P. L. R, 1913; 15 P. R. 
1973. 

(4) 5 Ind. Cas. 685; 32 A. 392; 7 A. L, J. 887. 

(5) 57 P. R. 1891, 

(6) 19.P. R. 1902; 188 P. L. R, 1901, 


~ 


Did, 


on behalf of the respondents are distinguish- 
able upon the particular facts of those cases. 
Jt appears that in the former case the 
learned Judges regarded the brother, who 
had been appointed saibrah by the Revenue 
Anthorities for the management of land, as 
competent to make an alienation of the 
minor’s property, and that in the latter 
ease the brother was customary guardian 
_as stated in the Record of Rights. In the 
ease before us the brother was not entitled 
under law or custom to act as guardian so as 
to bind his brother’s property by any aliena- 
tion effected by him. 

The proposition of law is now firmly 
established that Article 91 is restricted to 
a suit between the parties to the instrument 
or their predecessors-in-interest, and that a 
plaintiff is not bound to set aside an 
instrument not executed by himself or by 
hise predecessor-in-title. In view of the. 
judgments cited above and the decision of 
the Privy Council to be referred to hereafter, 
we are unable to hold on the authority of 
Mott Singh v. Ghasita Singh. (7) that the 
suit is barred under the provisions of Arti- 
cle 91. 


If there was any donbt on the subject, 
it has been set at rest by the recent 
authoritative pronouncement by their 
Lordships of the Privy Council in Mata 
Diny. Ahmad Ali (8), which lays down 
that Article 144, and not Article 44, governs 
a suit for possession of the immoveable 
property alienated by a` person who is 
neither-a guardian by Muhammadan Law nor 
by appointment by Court. The expres- 
sion “de facto guardian” used by the 
learned Divisional Judge is misleading and 
‘there 1s no legal foundation for it. The 
following observations of their Lordships are 
apposite here :— 


“It is urged on behalf of the appellant 
that the elder brothers were de fatto guardians 
of the respondent, and, as such, were entitled 
to sell his property, provided ‘that the sale 
was in, order to pay his debts and was, 
therefore, necessary in his interest. 16 is 
dificult to see how the situation-of an 


unauthorized guardian is bettered by des- 

(7) 23 P. Re 1904; 107 P. L. R. 1904. 

(8) 13 Ind. Cas. 976; 34 A. 213 (P.C.);.16C. W. 
N. 338; 11 M. L. T. 146; (1912) M. W. N. 183; 15 C. 
L. d. 270; 9 A. L. J. 216; ‘14 Bom. L. R. 192; 156). C. 49; 
23 M. L. J. 6 39 I. A. 49, 
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a 
cribing him as a ‘defacto’ guardian. He" 
may, by his de fac/o guardianship, assume 
important responsibilities in relation to 
the minor’s property, out. ko cannot 
thereby clothe himself with legal power to 
sell it.” è 

We must, therefore, hold that the snit of 
the plaintiff, which was instituted within 
the period prescribed by Article 144, is 
well within time and that the judgment 
of the lower Appellate Court must be 
reversed. Before concluding we may state 
that Wajid Ali, one of the appellants, died 
on the “lst of April 1915 during the, 
pendency of the appeal in this Court, and 
that the application to implead his minor 
sons as his representatives was made on the 
3rd of January 1916 after the expiry of 
six months. Considering that the widow, 
who made the application, is a pardanashin 
lady and was, as she alleges. unaware of 
the fact that the appeal was pending in 
this Court, and that the legal representa- 
tives are minors, we extended the time pres- 
cribed by law, granted the application, and 
heard the appe&l. 

The result i3 that we accept the appeal and 
setting aside the decree of the learned 
Divisional Judge we remand the case under 
Order XLI, rale 23, for decision on the 
merits. The Court-fee on the memo- 
randum of appeal shall be refunded and 
other costs shall be costs in the canse. 


Appsat No. 987 or 1918. 


The question of limitation has “been 
settled by our decision in Civil Appeal No, 
1806 of 1912, and Mr. Shafi for the appel- 
lant admits that there is no other 
point arising inthis appeal. We aceord- 
ingly confirm the decree of the lower 
Appellate Court and dismiss the appeal with 
costs. 

Appeal No. 1806 accepted; Case remanded. 

Appeal No.-$87 dismissed, 
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MA NYUN V, MAUNG BA THA. ¢ 


» LOWER BURMA CHIEF COURT. 
Second Civin Apprat No. 172 or 1915. 
February 18, 1916. 
Preseni:—Mr. Justice Maung Kin. 
MA NY UN—PLAINTIFP— APPELLANT 
~ CETEUS © 
MAUNG BA THA—Dsrexpant— 
KESPONDENT. 


Transfer of Property Act (IV of 1882), 5. 53, para. 2, 


scope of ~ Burden of proof. 

Under paragraph 2 of section 53 of the Transfer of 
Property Act ibis not necessary to prove -actual fraud 
or an intention to defraud on the part of the trans- 
feror. All that is necessary to prove is that the 
transfer had the effect of defeating or dolaying .the 
tyansferor’s creditors, The presumption then arises 
that the transfer was made with a frandulent intent 
and the barden of displacing that presumption falls 
on the transferee. [p. 945, col. 2.] 


C. T. Y. R. MM. Kaleyappa Chetty v. Maung E Pe, 
(1903) Bur. L R. 43, referred to and followed. 


Mr. Rahman, for the Appellant. 

Mr. Kyaw Htoon, for the Respondent. 

JUDGMENT.—Plaintiff-appellant sued for 
a declaration that the plaint lands wére 
the property of her judgment-debtor, Ma 
Hnit, and, as’ such, liable to’ attachment 
in PAN a of a decree against her. 

The defendant who is Ma Hnit’s adopted 
son claimed the lands under a deed of 
gift by her. 

Both the lower Courts have found that the 
deed was genuine and that the gift was valid, 
being accompanied by delivery of possession. 


The lower Appellate Court has said in 


its judgment that there was no reason to 
believe Ma Hnit where she said that the 
transaction was not a genuine one and was 
made with the express object of preventing 
appellant from executing- a prospective 
decree. The Court of first instance has 
also said that-it.did not believe Ma Hnit. 

In the appeal it is urged that the 
lower Courts erred in not applying section 53, 
paragraph 2, of the Transfer of Property Act. 

In regard to voluntary transfers that 
paragraph declares that, if they have the 
effect of defrauding, defeating or delaying 
creditors, they may be presumed to have 
been made with fraudulent intent. . 

In O.T. Vo R. M. Kaleyappa Oheliyy v. 
Maung E. Pe (1), Fox, J., held that the 


paragraph in question embodies a principle ` 


of universal applicability and applied it to 
the case. 
. ` 
(1) (1903) Bur. L.R 43. 
60 
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Under the paragraph ib is not necessary 
to-have proof of actual fraud or of an inten- 


_tion to commit frand. All that is necessary 


to` prove is that the” gift necessarily 


had the effect of defeating or delaying 
the creditors of the donor. In that 
case it must’ be presumed to have been 


made with fraudulent intent. The result is _ 
that the burden of displacing the presumption 


_ falls on the donee. 


The point for determination then is, whether, 
under the circumstances of the case, the gift 
had the effect of the donors creditor, 
Ma Nyun, being defrauded, defeated ordelayed 
thereby. 

In my judgment there can be no doubt 
as to that. All the property which she had” 
Ma Hnit had transferred to the donee by the 
deed of gift, though at the time she was 
indebted to the plaintiff. There was 
nothing left with her to meet the debt. ‘lt 
mast, therefore, be held that the gift had 
the effect of the plaintiff’s claim being 
thereby defeated. That being the ease, the 
presumption provided. for by the 2nd 
paragraph of section 53 of the Transfer of 
Property Act arises. And it is for the 
defendant to prove that the gift was bona 
fide. 


lam unable to come to a finding in his 
favour, because, at the time the gift was 
made, the plaintiff was pressing Ma Hnit 
for the payment of the debt; nor can I 
attach any weight to the fact that some 
eight years before, the defendant's father 
had expressed a wish to give the lands to him. 
For even though there was evidence of 
that, that would not show that the gift was 
boria fide; it might have been that Ma Hnit 
did not agree with her husband and that 
so long as there was no necessity for a 
transfer, she kept the property and it is 
rather curious that she came to think that 
the defendant should have the lands as 
desired by the father only ata time when 
a necessity arose for paying off a debb justly 
due from her. 

If the defendant had claimed the lands 
under a gift from his father, the case might 
have presented quite different features, 
calling for entirely different considerations 
ġo those adverted to above. 

I think that the Divisional Judge was in 
error in considering that the gift in question 


1.6 


was a confirmation of, the old gift by the 
father. He would have been nearer the 
mark, had he said that, in accordance with 
the wishes of the father expressed ‘before his 
death, the gift in question was made by the 
surviving parent. But, as I indicated 
before, I do not think ib was made for that 
reason, The thing which helped Ma Hnit 
to make up her mind was, in my opinion, 
the fact that the property, if not transferred, 
would be liable to be attached at the instance 
of the plaintiff. 

I, therefore, hold that Ma Hnit transferred 
the lands in suit by the deed of gift with 
intent to defeat the plaintiff’s claim 

The suit must, therefore, be decreed and 
_ the appeal allowed with costs throughout. 

; Appeal allowed. 


. CALCUTTA HIGH COURT. 
Rute Nasi No. 197 or 1915. 
March 27, 1916. 
Present:—Mr. Justice Teunon and 
Mr. Justice Chaudhuri. 
MOHENDRA NATH JANA— 
PETITIONER - 
VETSUS 
BEPIN BEHARY GHOSE AND ANOTHER— 


Opposite’ PARTY, 

Civil Procedure Code (Act V of 1908), O. XXI, r. 90 
— Brecution cale, irregularity in conduct of —Under ‘state- 
“ment of value—Omission to state amount due under 
a mortgage onthe property, if irregularity. 
‘ An understatement in the sale proclamation of 
the value of the property to be sold in execution of a 
decree and an omission to state the amount due 
under a mortgage on the property, are irregularities 
within the meaning of rule 90 of Order XXI, Civil 
Procedure Code, and entitle any party affected ‘by the 
sale to ask for its cancellation. |p. 947, col. 2.] 


Rule issued against the order of the Sub- 
Judge, first Court, Midnapur, in Miscellaneous 
Appeal No. 143 of 1913. 

FACTS.—This was a Rule under sec- 
tion 115, Civil Procedure Code, obtained by 
the judgment-debtor upon” the auction- 
purchaser to show cause why the decision of 
the Subordinate Judge, confirming a sale by 
reversing the decision of the Munsif who set 
aside the sale, should not be set aside. 

The facts material to the report will appear 
from the judgment herein and from the fol- 
lowing extracts from the judgment of the 
Subordinate Judge: ° 

“In this case the - judgment-debtor 
Mahendra Jana appears to have been suffici- 
ently well aware of the date previously; for he 

A i 5 
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filed three petitions * * *; and they all show: | 
that he was previously aware of the date fixed 
for sale. How is it then that he wants to set 
aside the sale by the allegation.that proces- 
ses had not beengervedat all? * * * Again 
notice, under Order XXI, ranle 66, was duly 
served in the case; but it does not appear 
that the judgment-debtor had then raised 
any objection as to the price which was fixed. . 
of the property in question. It seems quite 
improper that he should urge these con- 
tentions long after the proper time. 

It is proved by the evidence adduced in 
the case that the property in question 1$ 
subject to a mortgage lien for Rs. 2,000, 
besides arrears of rents due on it; and under 
these circumstances the witnesses who main- 
tain that the price of the said property is 
Rs. 5,000 make themselves quite unre- 
liable * * *, 

Hence it is ordered that this appeal be 
decreed eg parte * * and the sale in question 
be confirmed and the petition for setting, 
aside the sale be rejected * * *.” 

Babu Jyotish Chandra Hasra, fox the Peti- 
tioner.—-The sale was irregular and liable 
to be set aside for the following reasons:~ 

(1) The property that was advertised for 
sale is situate in three different mauzas and 
consists of 19 different plots, but the sale pro- 
clamation was published only on one plot. 

(2) It was stated in the sale proclamation 
that the property was subject toan incum- 
brance--but the amount of the incumbrance 
was not stated. This was very irregular. 
If you did not know about the incum- 
brance and did not state it, there may 
have been an excuse; but when you men- 
tioned about the incumbrance you must ` 
have mentioned the amount of the incum- 
brance, otherwise the intending bidders must 
be misled. 

(3) The property is found to be worth 
about Rs. 2,000. It was sold for Rs. 65 
and the yalia given at the sale proclamation 
was Rs. 45, 

“Babu Bankim Chandra Mookherri (with him 
Mr. Gour Chandra Pal), for the Opposite 
Party.—There was no irregularity so far 
as the publication of the sale procla- 
mation was concerned. Under the rulings of 
this Court the sale proclamation need not be 
served on every plot of land even if they are. 
situate in different mauzas. Reads Order XXI, 
rules.67 and 54, 


L 
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* Referred to Tripura Sundari v. Durga.Churn 


Pal (1), Pedro Autonio de Penha v. Jalbhoy 
Ardeshir Set (2), Basanta Kumari Quha v. Ram- 


kanai Sen Poddar’ (3), Moulvi Abdul Kashem’ 


v. Benode Lal Dhone (4). . 

(2) As regards the non: ‘specification of 
the amount of the incumbrance, how was it 
possible for the decree-holder to know the 
amount of the mortgage? Notice upon the 
jndgment-debtor was served under Order 
XXI, rule 66, and the judgment-debtor did 
not care to come forward for settling the 
value, nor did he mention the incumbrance 

gr its amount. 

(3) The Subordinate Judge finds that the 
property is subject toa mortgage of Rs. 2,000, 
therefore, the property was not- sold at an 
inadequate price. 

There is no question of E under 
section 115, Civil Procedure Code, at the utmost 
the lower Court committed a mistake of law. 

Babu Jyctish Ohardra Hazra, in reply.— 
The Subordinate Judge.has not considered 
all thebe points. He has not even stated whe- 
ther the sale prodlamation had keen duly pub- 
lished. He has simply confirmed the sale 
on the ground that the judgment-debtor knew 
all about this sale. He does not set aside 
the findings of the Munsif on the- question 
of irregularities. He was wrong in saying 
that because the judgment-debtor was aware 
of the sale, he could not object to the sale. 

Referred to Tekané Krishna Prasad Singh v. 
Moti Chand (5). The facts in that case were 
different. I would ask your Lordships to 
decide the case on its own merits, independ- 
ently of the rulings cited in the arguments. 


JUDGMENT.—This application arises out 
of a proceeding to set aside a Court sale held 
on the 12th April 1913. In the Court of 
first instance the Munsif held that the sale 
proclamation had not been duly published, 


that it contained an understatement of value 


and while stating the existence of a mort- 
gage gave no indication of the amount of 
money due thereunder. He also found that 
the property had been. sold at a very in- 


+ 
(1) 1i C. 74. 
(2) 12 B. 368. 
(3) 9 Ind. Cas. 698; 13 C. L. J. 192. 
(4) 12 Q. W. N. 757. 
(5) 19 Ind. Cas. 295; (1913) M. W. N. 487; 17 C, W. 
N. 637; 11 A. D. J. 517; 17 O. L. J. 573; 15 Bom. L R. 


515;14 M. L. T. 37; 25 M. L. J. 140; 40 C. 635; 401. 


A. 140; (1914) M. W. N. 118 (P. C.). 
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adequate price. On appeal to the Subordi- 
nate Judge that officer, without coming to 
any very distinct findings or without revers- 
ing in so many. words, the findings of the first 
Court, affirmed the ale 

The present Rule was granted at the in- 
stance of the judgment-debtor, calling upon 
the auction-purchaser to show cause why the 
sale should not be set aside by reason of the 
irregularities found in the Munsif’s judg- 
ment to have been established and by reason 
of the inadequacy of price. We think there 
are in this case two very material irregu- 
larities, namely, the fact that while stating the 
existence of a mortgage or charge upon the 
property sold, the sale proclamation conveys 
no indication of the amount due under 
that mortgage. Secondly, though the Sub- 
Judge comes to no clear finding, the evidence 
points to the definite conclusion that the 
value of the property stated in the sale pro- 
clamation and the price at which it was sold 
are inadequate. The omission to state the 
amount due under the mortgage and the 
understatement of valne are irregularities to 
which, in onr opinion, the inadequate price 
rénlised may very reasonably be attributed. 
We are, therefore, of opinion that on those 
grounds alone this sale should be set aside. 


We would briefly notice one other con. 
tention that has been urged before us. The 
property stated in the sale proclamation con- 
sists of 19 plots. These 19 plots are situated 
in three different villages. lt is admitted 
that the sale proclamation was published on 
only one of the 19 plots. It is argued that 
the publication on one plot out of 19 is not 
a publication which complies with the pro~ 
visions of Order XXI, rule 54 (2), Civil Pro. 

cedure Code. It appears to us that the 
materials before us are not sufficient to 
enable us to decide this question. Whether 
the 19 plots aonstitute one property, say one 
ratyati-holding, or whether the lands com- 
prised in each of the three villages constitute 
a separate property, that is to say, whether 
there are in this case three holdings or one 
holding, we are unable to determine. Neither 
there is evidence to show the distance of 
each village from the other two villages. 
We are, therefore, unable to say whether, in 
this case, there bas or has not been due pub- 
lication òf the sale proclamation. But on 
the first two grounds already indicated we 


x 
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- direct that this sale be set aside and we 
` accordingly make this Rule absolute. 


As there appears to us to have been laches 
on-both sides we make no order as to costs. 
“Rule made absolute. 


PUNJAB CHIEF COURT. 

First Crvic APPEAL No. 1294 or 1909, 
November 10, 1913. 
Present:—Mr. Justice Chevis and 
Mr. Justice LeRossignol, 

JAT MAL AND ANOTHER-— J)EFBNDANTS—- 

- APPELLANTS 
, VEPSUS | 
BELI RAM—PLAINTIFF, AND OTHERS 
— DEFENDANTS— RESPONDENTS. . 

* Registration Act (XVI of 1908), s. 17 (1) (b)— Docu- 
ments purporting to effect par tition of immoveable pro- 
perty exceeding Rs. 100 in value—-N m-registration— 
Evidence, admissibility in, 

Where ina suit for a declaration that ‘the sale of 
a certain shop shall not affect the plaintifi’s one- 
fourth share in it and for possession of that share, the 
vendees-defendants contended that the plaintiff's 
original share had fallen to the share of the vendor and 


-insupportof this contention relied upon two documents, 


one of which was an inventory of properties includ- 
ing the share of the shop in dispute which purport- 
ed to have fallen to the vendor's share in a partition 
alleged to hayé taken place on the 15th January 1900 
and the other was a deed of release of the same 


date: 
Held, that both the documents were parts of one 


- whole and taken together formed a non-testamentary 


document extinguishing the plaintiff’s right in certain 
immoveable property exceeding Rs, 100i in value and 
acknowledging receipt of other property in lieu of 
this- relinquishment, that as such they were com- 
pulsorily registrable, . and not being registered 
were inadmissible in evidence for any purpose 
tending to indicate that plaintiff had lost by partition 
hia original one-fourth share in the shop. P 949, 
col. 2; p. 949, col. 1:] 

Kanuparti Subbayu v. Karnani Madduletiah, 8 M. L. 


T. 187; 17 M. L. J. 469, referred to. 


'and Messrs. Broadway, B. Bevan Petman 


First appeal from the decree of the Dis- 
trict Judge, Simla, dated the 29th November 
1909. 

The Hon’ble Mr. Muhammad Shafi, K. B., 
and 
Santanan, for the Appellants. 

Mr. Nanak Chand, for the Respondents. 

JUDGMENT.—This wasa suit brotght 
by Beli Ram for a declaration that the 
sale of the shop in dispute by Sukhu, Jholu 
and Badri to the pune defendants should 
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not affect his one-fourth, share in the shop 
and for possession of that one-fourth share. 

The Court below has decreed in plaintiff's 
favour and this appeal is preferred by the 
vendees, on whose behalf Counsel urges that < 
plaintiff’s original one-fourth share had by < 

partition in January 1900 fallen to the 
i of Sukhu, who thereby was competent 
to convey it to the vendees, that even if 
the alleged partition be not established the 
plaintiff is estopped by-his conduct from 
slaiming one-fourth from the vendees, and - 
finally, that. as the whole shop, originally 
kacha, had been burnt down and rebuilt by. - 
the vendors i in pakka masonry, plaintiff. was 
not entitled to a decree for possession, ex- 
cept on the condition that he first paid one- 
fourth share of the cost of reconstruction. 

The first. point for decision is whether the 
documents D1, D2, D3, D11, on which 
the appellants rely to prove. the partition 
between Stkhu and plaintiff, are admissible 
in evidence. The lower Court has held that - 
their registration was compulsory and that 
they in their unregistered condition are 
inadmissible,” and having heard Counsel for 
appellants at great lengtb, we are entirely 
at one with the lower Court in -its view 
on this portion of the case.. 

Dl is an inventory of properties, includ- 
ing the share of the shop in dispute, which 


purport to have fallen to Sikhu’s Shaie in - 


a partition alleged to have taken place on 
15th January 1900. D2 is a farigh khatte 
or deed of release of the same date. 

Both are unregistered ; D2 is the convey- 
ance and Dl is merely a list of property. 
conveyed. 


sa 


They both refer to one and the same parti- * 


tion and are clearly parts of. one whole; the 


whole is clearly a non-testamentary document, > 


extinguishing the rights of - Beli Ram in 
certain immoveable property exceeding’ 


= Rs. 100in value (inter alía) and, acknowledging 


receipt Of other property in lieu of his re- 
linguishment. D3 is an almost similar 
@eclaration of the extinction- of his title in 
the same property, and it is dated 2th March 
190 2° 

Dll is a partition-deed Juon to 
record a partition- between Sukhu and Badri 
on dist March 1903. 

These documents should have apa TOHgIS- 
tered, and as they are not registered, we 
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. hold them inadmissible fo any purpose 
tending to indicate that plaintiff has lost by 
partition his original one-fourth share in this 
shop. 

Appellants have cited Laila Gopee Chand v. 
Shaikh Inakut Hossein (1), Venkatachari v. 
Rangaswamı Tyengar (2) as authority 
for the view that an unregistered docu- 
ment 15 admissible | for a collateral pur- 
pose; the expression “collateral purpose” is 8 

yery vague one, and we note that in the deci- 
sions quoted no reasons are given for the view 
adopted, whilst they were not approved in 
| e Subbaya v. Kurnant Madduletiah 
(3). 

We are clear that these documents cannot 
be looked at in this case for possession of 
the immoveable property they purport to dis- 
pose of, for the adoption of a different 
course would permit them to affect that 
property and to be received as evidence of a 
transacticn affecting that property. 


As for Dil, it 
hearted manner ‘that asan award it does not 
require registration, but it is sufficient 
to say that it des not purporteto be an award, 
bat a record of a partition effected by the 
co-sharers on lines suggested by third persons. 

Our ruling then is that these documents 
are inadmissible to prove the partition or 
the conduct of the original sharers of the pro- 
perty in regard to the partition. 

The next argument is that plaintiff is 
estopped by his conduct from 1900 up to the 
date of sale in favour of appellants from 
maintaining this claim, but after taking us 
through the oral evidence, Counsel was con- 
strained to admit that nothing more than in- 
activity could be charged against plaintiff on 
this score. 


He allowed Sukhu to mortgage the shop 
without reference to his (plaintiff’s) title, 
and he took no part in rebuilding the shop 
' after the fire. 

It is further urged that he must have been 
aware of Sukhu’s operations, inasmuch as his 
son Nanak Chand was working in Simla 


with Sukhu and plaintiff himself , came 
occasionally to Simla. i . 
(1) 25 W. R. 211. 
(2) 3 Ind. Cas. 223; 6 M. L. T. 192. 
3 M. L. T. 187. : 


` 


(3) 17 M. L. J. 469; 
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We quite fail to understand how an 
estoppel can be said to have been established, 

The facts are that plaintiff isa busy man 
with many interests in Kangra, that he 
rarely came to Simla, that there is no 
evidence of his presence in Simla on any 
particular date, that Sukhu was given by the 
plaintiff a general power-of-attorney in 1899, 
that Nanak Chand in 1902, when Sukhn first 


mortgaged the half share in the shop 
on his own account, was a mere youth 
of 19, that he and Sukhn did not 


occupy this shop but another some half a 
mile distant, and it is not by any means 
certain that Nanak Chand knew. the details of 
Sukhn’s dealings with this property. He 
does not appear to have attested any of the 
mortgage or lease-deeds. 

Similarly, we can attach no value to the 
purely ex parte proceedings by which Beli 
Ram, plaintiff's name was expunged from 
the Municipal Ground Rent Registers. 

Finally, though we regard plaintiffs 
assertion that he contributed to the cost 
of rebuilding the shop as a manifest 
falsehood, we fail to see that his failure 
to contribute bars his claim; even the eo- 
sharers rebuilt on credit and paid the cost 
only out of the sale price; the reconstruc- 
tion took place in 1906-07 and plaintiff came 
into Court at the end of 1907. 


We hold that plaintiff's claim is not 
barred by estoppel. 
Mr. Shafi for appellants wished to 


argue that plaintiff was bound to fail, for 
either the power-of-attorney authorized 
Sakhu to reprasent him or tha power-of- 
attorney had been extinguished by the 
partition. 

This argument needs no discussion, for 
it was never the defendant’s case that 
they had purchased the plainti 
share through his attorney Sukhu, and as 
the partition-deeds have been rejected, the 
partition cannot be proved aliunde. 


The next point urged for appellants was 
that as the plaintiff had looked on whilst 
expensive buildings were being erected, he 
had lost all right to his share and many 
a ruling was cited in support. They need 
not ba detailed here for they were all 
readily distinguishable. The defendants did 
eno building, nor was the plaintiff present 
looking, on, 


950 


“INDIAN CASES, , | 


[1916 


SONU KAUSHAL KHADAKE V, BAHINIBAI KRISHNA, 
* 


Finally it was contended that if plaintiff 
at, all succeeded, if should be only on the 
condition of his paying to defendants- 
vendees one-fourth share of the sale price 
which had gone to pay the cost of rebuild- 
ing and to redeem the earlier mortgage. 
An even greater sum was at-first suggest- 
ed, on the ground that the vendees-appel- 
lants stood in the shoes of the prior mort- 
gagees and were entitled to interest, but 
this contention was ultimately dropped. 


In reply, respondent’s Counsel did not 
challenge the amount to be paid by his 
client as a condition of possession, but con- 
tended .first that his client had contributed 
to the cost of rebuilding, this contention, 
however, was very lukewarmly sustained, 
and, in the absence of all evidence on the 
peint, was guickly dropped. 

The only other objection was fiat the 
rebuilding had been effected without the 
permission of tke plaintiff, and that it was 
unfair to make the payment of a largesum 
the condition of his entry. 

This argument is plainly Turene: 
the shop had been gutted and was a mere 
` collection of rubbish, the mortgage had to 
‘be redeemed and the other co-sharers were 
justified in rebuilding. 


Finally, if plaintiff is to be placed “in 
possession of a portion ofa valuable build- 
ing instead of a portion of a charred site, 
it is only equitable that he should pay 
for the improvement in his property. 


The learned Counsel for respondent ad- 
mitted he could not support the lower 
Court’s reasons for passing an unconditional 
decree subject to the result of any sub- 
sequent suit for contribution whieci defend- 
ants might bring against plaintiff; it is 
clear that the defendants-appellants have 
a lien on the shop, till plaintiff has paid 
his share of the cost ofre-building and of 
the mortgage burden. e ; 


On these findings, we accept the appeal 
and modify the lower Court’s decree against 
appellants by providing that before taking 
possession of his one-fourth share plaintiff 
shall pay to appellants one-fourth of 
Rs. 18,500. 


As plaintiff's assertion in regard to his 
eontribntien to the eost of rebuilding is 
clearly false, we direct that the pf&rties to 


2, 
a 8 


“L.R, 34, explained. 


this appeal bSar their own costs both in, 


this Court and in the Court below. 
Appeal accepted; Decree modified. 
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BOMBAY HIGH COURT. 
Seconp Civit APPEAL No. 628 or 1914. 
October 10, 1915. 
Present:—Mr. Justice Batchelor and 
Mr. Justice Hayward. 
SONU KHUSHAL KHADAKK—~ 
5 PLAINTIFF—APPELLANT 
versus 
BAHINIBAI KRISHNA AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act F of 1908), O. I, 7. 8, O. 
Il, rr. 2, 8—Diferent alienations by one person im 
favour of different aliences—Validity of alienations 
challenged after alienor’s death—Causes of action, whether 
different or identical—Joinder of causes of action. 


Where, on the death of a person, the question of 
several alienations made by the, 


title arises and 
deceased on different days to different nlienees are 
challenged in an ejectmont suit by an heir of the 
deceased, it is open, or competent or lawful for the 
plaintiff to join as co-defendants various alienees who 
are in possession of portions or fragments of 
the property in suit. But itis not obligatory on 
such plaintiff to , Join all such almenees as co-defend- 
ants at the risk of forfeiting his right to recover 
from those whom he failed to join inthe suit, in- 
asmuch as the cause of action supplied by one 
alienation is not identical with the cause of action 
supplied by another. [p. 952, col. 1.] i 

Per Batchelor, J.— Where the question is, whether 
the causes of action in two suits are different or 
identical, one of the most valuable 
identity is that the same evidence will maintain 
both actions. [p. 951, col. 2,] 

Definition of ‘cause of action’ given in Kashinath 
Ramchandra v, Nathoo Keshav, 25 Ind. Cas. 73; 16 
Bom. L, R. 454; 88 B. 444, adopted. [p. 951, col: 2.] 

Per Hayward, J.—In determining questions of non- 
joinder and misjoinder not only should the causes of 
action in each case be exactly comprehended, but 
a clear distinction should be maintained between 
the permissive nature of the provisions of Order I, 
rule 8, and Order II, rule 3, and the peremptory 
nature of the provisions of Order II, rule 2, of the 
Civil Procedure Code. [p. 952, col. 2; p. 953, col. 1.] 


Claims under separate causes of action as well as 
claims affecting different defendants are not con- 
templated by the peremptory provisions of Order II, 
rule 2, Civil Procedure Code. [p. 952, col. 2.] 

'Kahsinath Rumchandra v. Nathoo Keshav, 25 Ind. 
Cas. 73: 88 B. 444; 16 Bom. L. R.'454 and Brunsden 
v. Humphrey, (1884) 14 Q. B. D. 141 at p. 147; 53 L. 
T. Q Be 476; 51L, T. 
referred to. 

Nundo Kumar Nasker v. Banomali Qaiyan, 29 0, 871 
and Umabai Mangeshrao v. Vithal Vasudeo Shetti, 1 
Ind. Cas. 120;5 M. L. T. 230; 33 B. 293; 11 Bom. 


Second appeal from the decision of the, 


tests of this 


529; 32 W. R. 944,49 J. P. 4, ` 


w 


District Judge, 


{ 


ia the 3rd brother, 


. provides that ‘ 


-50 omitted.” 


- 
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Khandesh, ig Appeal No. 
231 of 1918, confirming the lees passed 
by the Subordinate Judge, Jalgaon, in Civil 
Suit No. 490 of 1912. 

Mr. W. B. Pradhan, for the Appellant. 

Mr. G. 8S. Rao, for - Respondents Nos. 
Demen b, ` 6 ` 

JUDGMENT. 

BATCHELOR, J.—-This appeal is brought by 
the plaintiff. His suit has been dismissed 
by both the Courts below on the ground 
that it was incompetent under Order II, 
rule 2, of the Civil Procedure Code. 

The suit was brought on a salé-deed of 
October 1910 passed in the plaintiff’s favour 
by the lst defendant, Bahini. Bahini and 
Tapi were the daughters of one Tukaram 
Narayan who died in 1901, leaving. his 
widow Bhagirathi and the two daughters 


` I have named. In the year 1910, Snuit 


No. 270 of that year was brought by 
Bahini, the present lst defendant, against 
her sister, Tapi, the present 2nd defendant, 
and Zagdu, the present 4th defendant, for 
possession of Survey No. 324 which had 
been sold to Zagdu in January 1906 by 
Bhagirathi. In-the same month, January 
1906, but a few days earlier, Bhagirathi 
had sold Survey ‘Nos. 403 and 404 to the 
present .8rd*defendant, Dagdu. It is found 
as a fact that Dagdu and Zagdu and 
Ukhardu, defendant No. 
5, are joint in estate. 
Bahini's vendee was to recover possession 
of the three Survey Nos. 324, 403 and 404, 

Tne question is, whether the lower Courts 
were right in holding that the suit was barred 
by Order IT, rule 2, of the Code. That rule 
‘every sult shall inelnde the 
whole of the claim which the plaintiff is en- 
titled to make in respect of the cause of action, 
and that where a plaintiff omits to sue in 
respect of auy portion-of his claim, he shall 
not afterwards sne in respect of the portion 
In the view of the lower 
Courts the present claim in respect of Survey 
Nos. 403 and 404 was, or was tobe regarded 


“gs, a portion of the claim agitated in Bahini’s 


suit of 1910 and was based upon the same 
cause of action. It was consequently held 
that since Bahini omitted to sue in respect 
of Survey Nos. 403 and 404 in 1910, the 
plaintiff was cebarred from preferring his 
claim to those numbers in the present syit. 


The present suit by, 


-said 


The question whether that decision’ is 
right, seems to me to turn entirely upon 
whether the cause of action in the earlier 
suit was identical with, or different from, 
the cause of action in the present suit, and 
I difer from the learned Judges of the 
Courts below, because, in my opinion, the 
two causes of action are distinct. As was 
in Kashinath Ramchandra vy. Nathoo 
Keshav (1), “the expression ‘cause of action’ 
refers to the media upon which the plaintiff 
asks the Court to arrive ata conclusion 
in his favour” and “to every fact which it 
would be necessary for the plaintiff to prove 
in order to support his right to the judgment 
of the Court.” Where the question is, whe- 
ther the causes of action in two suits are 
different or identical, one of the most 
valuable tests appears tome to be that sup- 
plied by the authority of Brunsden v. Hum- 
phrey (2) where Lord Justice Bowen, in. de- 
livering judgment, quoted the following wards 
used by De Grey, C. J., in Hitchen v. 
Ormpbell (3): 

“The principal consideration is, whether it 
be precisely the same cause of action in both, 
appearing by proper averments ina plea, or 
by proper facts stated in a special verdict, or 
a special case. One great criterion of 
this identity is, that thesame evidence will 
maintain both the actions.” 

‘And that test was applied by the Lord 
Justice for the decision of the particular 
case then before the Court. Adopting that 
same test here, it seems to me clear that 
the causes of action in the two suits were 
distinc$. In the former suit the facts, which 
the then plaintiff was under obligation to 
prove in crder to entitle herto the Court’s 
judgment, were that on the death of her 
mother the property devolved upon her and 
that the alienation to Zagdu of Survey No. 
324 wasinvalid. But the facts, which Bahini 
or her vendee, the plaintiff, would have to 
prove in this suit in order to recover 
judgment, Would be not only that Bahini 
took the property on the death of her mother, 
but that the sale to Dagdu of the different 
Survey Nos. 403 and 404 was invalid in 
law; in other words, the two sets of facts 

(1). 25 Ind. Cas. 73; 16 Bom. L. R. 454; 38 B. 444, 

(2) (1684) 14 Q. B. D. 141 at p. 147; 53 L. J. Q. B. 
476; 51 L. T. 529; 32 W. R. 944; 49 J. P. 4. 

4 a 2 W, BI. 827; 3 Wils. 304; Lofft 208; 96 


~i 


230; 33 B. 293, 
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sah he require to be proved in both suits in. 


order to enable the plaintiff to sueceed were 
different sets of facts, and it follows, in my 


opinion, that the causes of action must be 


pronounced to be different. Mr. Rao in support 
of the judgment under appeal has called our 
attention to Nundo Kumar Nasker v. 
Banomali Gayan (4) which -was cited with 
approval in Umabat Mangeshrao v. Vithal 
Vasudeo Shetti (5). But these decisions do 
not, in my opinion, conflict with the view 
which I have expressed. They gono further, 
as I understand them, than deciding that-it is 
open or competent or lawful for a plaintiff 
suing in ejectment to join as co-defendants 
various alienees who are in possession of 
portions or fragments of the property in 
suit. They do not, I think, decide, what 
alone would assist the respondents here, 
that it is obligatory upon such a plaintiff to 
join all such alienees as co-defendants at the 
risk of forfeiting his right to recover from 


` those whom he fails to joinin his first suit: 


in other words, they do notdecide that the 
cause of action supplied by one alienation is 
identical with the canse of action supplied by 
another. 


Upon these grounds Iam of opinion that 
the lower Courts were wrong in dismissing 
the plaintiffs claim upon the preliminary 
ground that it was bad under Order IT, 
rule 2. 

The decree of the lower Count must" be 
reversed and the suit must be remanded to be 


` heard and decided on its merits in regard 


to Survey Nos. 403 and 404. As to Survey 
No. 324 the decision of the lower Courts 
has not been impugned before us and will 
stand. 

Costs of the appeal will be costs in the 
suit. 

Harwarp, J.—I concur. The canses of 
action were, in my opinion, not the same in 
the two suits. The cause of actionin the suit 
of 1910 consisted of the title rising on the 
death of Bhagirathi and the alleged invalidity 
of the sale-deed relating to Survey No. 324 in 
favour of Zagdu. The cause of action in the 
present suit of 1912 consisted of the title 


(4) 29 0. 871, ° 
(5) 1 Ind Cas, 120; 11 Bom. 


I, R. 34; 5 M, L, T. 


arising on the*death of Bagia ihi and the, 
alleged invalidity, not for present purposes 

of the sale-deed relating to Survey No. 324 in | 
favour of Zagdu, but of another sale-deed 
relating to other Survey Nos. 403 and 404 in 

favour of another man, Dagdu. No doubt 
those two separate canses of action might have 
been joined together in one suit, as.raising 

the common question of title arising out of 

the death of Bhagirathi and affecting to some 

extent each of the two different defendants,- 
under the permissive provisions of Order I, 
rule 3, of the Schedule of the Civil Procedure 

Code as inthe cases of Nundo Kumar Nusker 
v. Banomali Gayan{4) and Umabai a ao 
v, Vithal Vasudeo Shetta (5). > 


But that is quite another thing from hold- 
ing that those two separate causes of action 
ought to have been joined. together in one suit 
against the two different defendants. The 
two causes of action were clearly separate, ` 
because the invalidity of the sale-deed in 
favour of Zagdu could not have been estab- 
lished solely by proof of the invalidity of the 
sale-deed in favour of Dagda. Nor would 
proof of the dnvalidity of “the sale-deed in 
favour of Zagdu alone have sufficed to settle 
the invalidity of the sale-deed in favour of 
Dagdu. They could not be supported by 
the same evidence and that was the test 
adopted in the case of Kashinath Ramchandra 
v. Nathoo Keshav (1). Moreover the two ' 
causes of action affected different defendants. 
There was, therefore, no legal necessity to 
join them in one.suit, as neither claims under 
separate causes of action nor claims affecting 
different defendants are contemplated by the 
peremptory provisions of Order II, rule 2, of 
the Schedule of the Civil Procedure Code: It 
would not have mattered even -if the two 
separate causes of action had judutlya fected the 
diiferent defendants and had ‘not involved a. 
several liability of each of thetwo different 
defendants. For they would still have been 
beyond the contemplation of the peremptory 
provision of Order II, rule 2, though within 
the permissive provisions of Order II, rule 3, 
ofthe Schedule to the Civil Procedite 
Codes 


I have venttired to add these remarks, as it 
seems to me essential for the proper determin. 


_ation of these somewhat difficult questions of 


nongjoinder and misjoinder that not only 


~ 
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, Should the causes of action "in each case be- 


exactly comprehended but that a clear distinc- 
tion should be maintained between the. per- 
missive nature of the provisions of Order I, 
rule 3, and Order II,1ule 3,and the peremp- 


‘tory nature of the provisions of Order IT, rule 


2, of the First Schedule tå the Civil Proce: 


dure Code. 


` Decree reversed: suit remanded. 
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PUNJAB CHIEF COURT. 
Seconp Civin APPRAL No, 1752 or 1912: 
December 8, 1915. 

Present: —Mr: Tastios Shadi Lal and 
Mr. Justice Leslie Jones. 
ALLAH DITTA— Derenpant— 

- APPELLANT 
\ versus 


SHANKER DAS— PLAINTIFF, AND ANOTHER 


- o~ DEFENDANT — RESPONDENTS. 

Contract Act (IX of 1872), s. 254 (5), (6)— Suit for 
dissolution of partmership and rendition of accownts— 
Partner ship capital subseribed in Gur daspur— Business 
carried on in Jammu State—Jurisdiction——Civil Pro- 
cedure Code (Act V of 1908), s. 20, 

The forum for a suit for dissolution of partner- 
ship and rendition of accounts cannot be governed by 
the place in which capital for the partnership is 
subscribed. fp. 953, col. 2.) 

Parties having their ancestral home in the Gurdas- 
pur District, where part of the partnership capital 
was subscribed, entered intoa partnership to carry 
on a shop at Ramkot in the Jammu State. _ The 
plaintiff, alleging that owing to malversation on the 
part of the defendant it was impossible to ‘carry on 
the business at a profit, sued at Gurdaspur for 
dissolution of partnership and rendition of accounts: 

Held, that the causes of action seb up by the 
plaintiff arose wholly at Ramkot in the Jammu State, 
and that, therefore, the Gurdaspur Court had no 
jurisdiction to hear the suit. [p. 953, col..2.] 


Second appeal from the deorece of the 
Additional Divisional Judge of - Amritsar 
at Sialkot, dated the 25th July 1412. 

Pandit Rambhaj Datta, for the .Appellant. 

Rai Bahadur Bakhshi Sohan Lal, for the 
Respondents. S 

JUDGMENT.—The facts of this case’are 
briefly that the plaintiff and defendant, both 
of whom had their ancestral home in: the 
village of Sukhu Chak in the Gurdaspur 


- District, entered into partnership to carry 


on a shop at Ramkot in the Jammu State. 
The plaintiff, alleging that owing to ‘mal- 
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versation on the part of the defend- 
ant it is impossible to carry on the 


business at a profit, has sued for dissolu- 
tion of partnership and for rendition of 
accounts. The suit was instituted in the 
Court of the Subordinate Judge of Gur- 
daspur, who keld that he had no jurisdiction 
because the cause of action had arisen in 
the Jammu State. The plaintiff then ap- 
pealed to the Divisional Judge at Sialkot, 
who reversing the decision of the Subor- 
dinate Judge remanded the suit for deci- 
sion on its merits. The defendant has now 
preferred anh appeal to this. Court. 

It appears that a part of the capital 
required to start ihe partnership was sub- 
scribed by the plaintiff at Sukhu Chak in 
the Gurdaspur District and it is on this fact 
alone that the decision of the Divisional 
Judge is based. He has remarked that it 
is well within the 
authority cited in Woodroffe and Amir Ali’s 
Civil Procedure Code, pages 176 to 180, 
but Counsel for the respondent has been 
unable to show us any ruling cited either 
there or elsewhere in which it has ever 
been held that the forum for a sunit of a 
dissolution of partnership and rendition of 
account could be governed by the place in 
which capital for the partnership is sub- 
scribed. The causes of action which the 
plaintiff sets up in this case are the mis- 
conduct of his partner and the fact that 
the business can only be carried onat a 
loss—wvide sub-sections 5 and 6 of section 254 
of the Indian Contract Act— and those causes 
of action arose wholly at Ramkot in the 
Jammu State. Iu the case of such a suit the 
place where a part or even the whole of the 
capital was subscribed appears to us quite 
immaterial, 


Counsel for the plaintiff-respondent has 
before us advanced a fresh argument that 
his client’s suit can be brought within the 
jurisdiction Ħ* of a Court at Gurdaspur by 
virtue of explanation I fo section 20 of Act 
V of 1908, but there has never been any 
allegation that the residence of the defend- 
ant at Ramkot was of a temporary character 
and there is no reason for allowing the 
plaintiff to set up a fresh case now. 

“We hold, therefore, that the Subordinate 


s Judge of Gurdaspur had no jurisdiction to 


hear the suit and accordingly we accept 


- 


a“ 


+ 


_of the appellants 
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the appeal, set aside the order of the Divi- 
sional Judge and restore the decree of the 
first Court. The defendant-appellant will 


. get costs throughout. 


Appeal accepted. 


ALLAHABAD HIGH COURT. 
Lerrers Parent APPEAL No. 62 or 1915. 
December 10, 1915. 

Present:—Sir Henry Ti hardi; KT., 
Chief Justice, and Mr. Justice Rafique. 
DU JAI — Praintirr—APPELLANT 
VETEUS 
SHYAM LAL AND OTHERS-— DEFENDANTS—- 


RESPONDENTS. 
Benamidar—Mor igage, suit on, by real morigagee— 
Benamidar added as proforma defendant— Previous 


_ statements by plaintiff affirming ownership in benami- 


dar—Hstoppel-~Benamidar entering no defence— Main- 


` tatnability of suit. 


A person sued on a mortgage stating that he was 
the real mortgagee and that his wife, in whose 
name tne doctiment was taken, was only a benamidar., 
The wife was impleaded as a pre forma defendant, 
but she did not appear and defend the suit. It 
appeared, however, that in a previous proceeding in 


which a‘creditor of the plaintiff had attached the ' 


mortgage amount for the plaintiff’s debt the plaintiff 
had stated that the money belonged to his wife: 


Held, that the suit was maintainable and that 
the plaintiff's previous admissions of ownership did 
not create any estoppel against him, as the wife, 
who alone was interested in the matter, did not 
contest the action. [p. 955, col. 2.] 


Appeal under section 10 of the Letters 
Patent from the following judgment of Mr. 
Justice Chamier, confirming a decree of the 
Judge of the Court of Small Causes, exercis- 
‘ing the powers of a Subordinate Judge of 
Allahabad, who reversed a decree of the Munsif 
of Allahabad: — 16 
that this appeal must 
be dismissed as against, the substituted 
respondent Shambhu Nath, ds the latter 
was not made a party to thin appeal till 
more than six months after the death of 
his father, Sheokoti Lal. In the circum- 
stances the appeal may proceed as against 
the other respondents in respect of half of 
the house in question. The suit is based 
on a mortgage made by one Nanku in 


favour of Musammat Sumaria, the wife of © 


a. man called Dujai. Sumarig brought a 
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suit in 1906 “fur the sale of the property 
mortgaged, but she impleaded as defendant 9 
a step-sister of Nanku then deceased who 
was not the heir of Nanku. The result 
was that although that suit was decreed 
and the property was purchased. by a man. 
named Kangali, one of the appellants 
before me, Kangali took nothing by his 
purchase. Dujai brought the present suit 
on the mortgage, alleging that he was in 
reality a mortgagee although the mortgage 
was made in favour of his wife Sumaria. 
The lower Appellate Court having examined . 
all the evidence and considering the previous 
litigation has come to the conclusion that 
Dujai has failed to establish that he was 
in reality the mortgagee of the honse in 
question. On this finding the lower Appellate 
Court has dismissed the sait. “In second 
appeal it is contended that the finding is 
not one which cannot be challenged in 
second appeal, ze, that itis in reality a 
question what inference should be drawn 
from certain facts which are proved and 
that a wrong inference has been deawn, 
I cannot accept this coytention. Dujai 
had to prove*that he was in reality the 
mortgagee. He gave no direct evidence 
of it, but he asked the Court to infer 
from certain previous proceedings that he 
must have been the owner. I agree with 
the lower Appellate Court that the pro- 
ceedings in question do not necessarily lead 
to any such conclusion. I must accept the. 
finding that Dujai has failed to make out 
his case. The appeal is dismissed with 
costs.” 


Mr. Kanhya Lal, for the Appellant. 
Mr. Rama Kant Malaviya, for the Respond- 
ents. - 


JUDGMENT. 

Ricwarps, O. J.—This appeal arises out of 
a suit on foot of a mortgage, dated, November 
1900, executed by one Nanku in favour 
of one Musammat Sumaria. The mortgage 
purported to be a mortgage of the whole 
house. In the events which have happened , 
it is admitted that Nanku had no right 
to môrtgage more than half the honse 
and the plaintiffs in no event were entitled 
to a decree for sale of more than half of 
the honse which belonged to Nanku. 

The facts connected with the suit are 
somewhat complicated and are fully set 


. ` contained 
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forth in the judgment of the learned 
District Judga. The Court of first instance 
decreed the plaintiffs’ claim for sale of 
the whole house, though from the judgmeut 
it is pretty clear that it only intended 
to give a decree ' for, half. The lower 
Appellate Court dismissed the plaintiffs’ 
‘suit. An appeal was filed in this Court 
and a Jearned Judge dismissed the appeal. 


It is only necessary for us to refer to 
so much of the facts as relate to the 
present letters patent appeal. As already 
stated, the mortgage was made in favour 
of one Musammat Sumaria. She is the wife 
of the appellant Dujai. Dujai when he 
instituted the present suit made a number 
of persons defendants -as persons interested 
in the equity of redemption, and he also 
made his own wife Sumaria a party. He 
alleged in the plaint that. she had no 
interest in the mortgage, which had been 
made in her name as benamidar for the 
plaintiff Dujai. Musammat Sumaria did nót 
defend the suit or deny the allegations 
in,the plaint as to the posi- 
tion which she occupied in relation to the 
mortgage. We must now mention another 
matter, In- the year 1996 Musammai 
Sumaria brought a suit on foot cf this 
very same mortgage. Nanku was thén 
dead and she impleadedas legal representative 
of the mortgagor one Musammat - Murti. A 
decree was obtuined and the property was put 
to sale and half of the house was purchased 
by the co-plaintiff Kangali. When Kangali 


together with Sheokoti Lal (the purchaser of 


the other half of the house) sued for posses- 
sion, his suit was defeated upon the ground 
that the representative of the mortgagor was 
not Musammat Murti and that, therefore, he 
acquired no title. It further appears that 
the purchase-money which Kangali had 
paid was attached by a creditor of Dnujai, 
on the allegation that Dujai was the real 
mortgagee andthat the purchase-money of 
“ half the house belonged to him. Dujai 


attempted to defeat the claim of the attaching . 


creditor by alleging that the mortgage belong- 
ed to his wife. This gentleman, Nowever, 
was not helieved and the attaching creditor 
succeeded in getting the money. This 
litigation rather shows that Dujai was, as 
he alleges, the real mortgagee. 

In the lower Appellate Court it was contend- 
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maintain the suit. 


stances in favour of Dujai, 


‘could not possibly arise. 
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ed on behalf of the appellants (7.e., thedefend- 
antsin the suit or some of them) that Musam- _ 
matSumaria was the owner of the mortgage, 


„and that as she was not a plaintiff the 


snit could not be maintained by Dujai. The 
lower Appellate Court, chiefly relying on the 
fact that Dujai had sworn that the money 
attached on the former occasion was that 
of his wife, decided that he was not the 
owner and that, therefore, he could not 
The learned Judge of this 
Court held that this was a finding of fact 
behind which the Courtscould not go in second 
appeal. 

It seems to us that the only person con- 
cerned to deny the truth of Duojai’s state- 
ment in the present litigation that he was 
the real mortgagee was his wife, the defend- 
dant Sumaria. If she had appeared and 
denied her husband’s title she might have 
confronted him with his previous statement. 
She did not, however, put in an appearance 
at all. 


It is argued in the present letters patent 
appeal on behalf of Dujai that he having 
made Sumaria a defendant and that she 
having set-up no defence, Dujai could give 
a good discharge to the defendants in the 
event of their redeeming the property and 
that if a decree was passed under the circum- 
the Musammat 
could never sue again. lt seems to us that 
the contention has foree. If Dujai, instead 
of making his wifea pro forma defendant 
with the allegation that she was merely a 
benamidar for him, had made her a co-plaintiff 
with exactly the same allegation, the question 
We may suppose 
another possible case to illustrate the point. 
A man bringsa suit on foot of a mortgage 
adding a person to the array of defendants, 
with the allegation that this person holds 
the mortgage as benamidar for him and that 
he has been made a defendant because he 
refuses to join as plaintiff. It can hardly 
be said in such a case, if the alleged benamdar 
omitted to defend the suit or to deny the 
allegation of the plaintiff, that a decree could 
not be. made if the mortgage was duly proved 
and prima facie proof of the ownership was 
given. There seems little distinction bet- 
ween this and making (as in the present 
case) the wife a proforma defendant. We 
need hardly say the case would be very 
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different if the defendants could have shown 
that Musammat Sumaria could not have 
herself sued and that that was the reason 
for substituting Dujai as plaintiff, 


The only point left undecided by the lower 
Appellate Court was the question whether 
or not Dujai and Kangali could maintain 
the present suit having regard to the litiga- 
tion in 1906. These two persons under the 
-circumstances of the present case were quite 
entitled to join as plaintiffs, their rights 
inter se being a question for themselves. 
Kangali had purchased the property in the 
previous suit and paid for it and Dujai had 
voluntarily joined him as a plaintiff. The 
present suit could be maintained against all 
persons who were not made parties to the 
previous litigation, and it is not alleged 
that any of the defendants in the present 
suit were defendants in the litigation of 
1906, except Sheokoti Lal, against whom 
no relief is now, sought or can be given. 


The result is that we allow the appeal, 
set aside the decree of the learned Judge 
of this Court and also of the lower Appellate 
Court and restore the decree of the Court of 
first Instance, with this modification that the 
decree will be for sale of only the half of 
the house which belonged to Nanku. We 
make the usnal mortgage decree and extend 
the time for six months from this date. The 
plaintiff-appellant will have his costs in all 
Courts proportionate to his success against 
Khedu Lal, 


Appeal decreed. 


BOMBAY HIGH COURT. 

SECOND Civit Appear No. 446 or 1914, 
October 18, 1915. 
Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Shah. 
LAXMAM NILKANT PUSALKAR-— 
DEFENDANT—-APPELLANT 
VETSUS 
VINAYAK KESHAV PUSALKAR— 


PLAINTIFF— RESPONDENT. 
Hindu Law— Joint family—Manager— Money borrow- 
ed by one co-parcener for benefit of all— Decree obtainted 
against borrower alone—Interest of ether co-parceners, 


whether liable to attachment and sale in execution of ° 


decree, 


s 
~ 
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One of the se®eral Hindu co-parceners borrowed 


money for the benefit of all the co-parceners on ag 


bond signed by him alone. Tothe suit on the bond 
his co-parceners were not made parties and a decree 
was obtained against him alone: 

Held, that the interest in the family property of any 
co-parcener other than the judgment-debtor could 
not be attached and sojd in execution of the decree. 
Up. 957, col. 2.) 

Quere—Whether Hart Vithal v. Jairam Vithal, 
14 B, 697, and Sakharam v. Devji, 23 0. 372, lay down 
the law correctly? [p. 957, col 2.] 

Maruti Narayan v. Lilachand, 6 B. 564; Pandurang 
Kamli v. Venkatesh Pai, 7 B. 95 (notce); Lakshman 
Venkatesh v, Kashinath, 11 B. 700; Khiarajmal v. 
Daim, 32 C, 296; 32,0. A. 23; 7 Bom. L. R.1; 1 O. L. 
J, 584; 9 C. W. N. 201; 2 A. L. J. 71 (P. C2); Daulat 
Ram v. Mehr Chand, 14 I. A. 187; 15 C. 70; 11 Ind. 
Jur. 485, 5 Sar. P. O. J. 84; 1 P. R. 1888 and Madhu- 
sudan Shivaram Kanvinde v. Bhau Atmaram Lad, 18 
Ind. Cas. 885; 15 Bom. L. R. 36, referred to. 


Second appeal from the decision cf the 
District Judge of Ratnagiri, in Appeal No. 
363 of 1913, confirming the decree passed by 
the Second Class Subordinate Judge at Devy- 
rakh, in Civil Suit No. 379 of 1912. 

Mr. G. K. Parekh, for the Appellant. 

Mr. B. V. Desai, for the Respondent. 

JUDGMENT. . 

Scorr, C. J—This suit is brought by the 
plaintiff to establish his right to attach 
and sell the interest of the defendant 
(amounting to th of an equity ofredemption) 
in execution of a Small Cause Court decree 
passed on an instrument of loan signed by the 
judgment-debtor alone, who was a brother 
and co-parcener of the present defendant. 
The money is held to have been berrowed 
for the benefit of all the brothers. The 
present defendant was not a party to the 
suit in the Small Cause Court. 

The question now to be decided is 
unembarrassed by the interest of any 
innocent Court-sale purchaser. It is simply 
whether the unincumbered interest of a 
Hindu can be attached and sold in execution 
to satisfy a money-decree obtained against 
his brother in a suit to which the objector 
was no party. 

It may be conceded that on the findings 
of the lower Court the present defendant 
wag a principal disclosed or undisclosed 
of the borrower and the latter as an 
agent “would have an agent’s rights of 
indemnity, but that is not sufficient for 
the plaintiff. Hedesires to obtainsatisfaction 
direct from his debtor’s brother’s property. 
A similar question was stated but not 
decided by the Judicial Committee in 


. Durgapersad v. 
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Keshopersad Singh (1). 
In Bombay cases where the question has 
arisen the current of decisions has not ‘been 
uniform. 

Until Hari Vithal v, Jairam Vithal (2) 
16 was uniformly held in this Court that 
a sale under a, decree against the manager 
of a Hindu family when that manager 
“was not the father of the other co-sharers, 
only passed the right, title and interest of 
the party to the suit: see Maruti Narayan 
v> LDilachand ~ (3); Pandurang Kambi v. 
Venkatesh Pat (4) and Lakshman Venkatesh 
v. Kashinath (5). .In Hart Vithal v. Jairam 

Vithal (2), however, it was stated that: 
` “Though in the Bombay Presidency the 
course of decisiòns as- regards sales: under 
‘a decree against a manager has been as 
stated .in the case of Lakshman Venkatesh 

v. Kashinath (5), stillthe right of a manager 
a bind the estate by transactions for its 
benefit is well established... That being so, the 
decision of the Judicial Committee in Daulat 
Ram’s case (6) must now be held to 
govérn cases such as the present, where 
family properby has been gold in execution 
of a decree against a manager alone. It 
practically overrules the decision in Lakshman 


Venkatesh v, Kashinath (6) and the preceding - 


decisions there referred to.” 

Daulut Ram v, Mehr Chand (6) related solely 
“to mortgaged property and it does not‘appear 
to me -to affect in any way the authority 
of Lakshman Venkatesh v. Kashinath (5) and 
kindred cases. In a later case, however, 
-Sakharam v. Devji (7), the view taken in 
- Hari Vithal v. Jairam Vithal (2) was adopted 
and re-enforced by a reference to Sheo 
Pershad Singh v. Saheb Lal (8), again a 
case of mortgage or, as it is called in the 
report, ‘pledge.’ 

Hari Vithal v. Jairam Vithal (2) and Sakha- 
ram v. Devji (7) have not been accepted 
without demur:.see Madhusudan Shivaram 
Kanvinde v. Bhau Atmaram Lad (9). 


(1) 9I. A. 27 at p. 31; 11 O. L. R. 210; 8 C. 656; 6 
Ind. Jur. 272; 4 Sar. P. c. J. 382. . 

(2) 14 B. 597. 4 

(3) 6 B. 564, @ 

(4) 7 B. 95 (note). ? 

(5) 11 B. 700. i 

(6) 141. A. 187; 15 0. 70; 11 Ind. Jur. 485; 5 Sar. 
P.C. J. 84; 1 P. R. 1883. 
` (7) 23 B. 372, e 

(8) 20 0. 458. ; . 

(9) 18 Ind. Cas. 385; 15 Bom. L, R, 36. 
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In Khiarajmai v. Daim (10) the Judicial 
Committee observed that the Court has 
no jurisdiction to sell the property of 
persons ‘not parties to the proceedings or 
properly represented on the record, although 
judicial sales are not disturbed on the ground 
that some members of the family who were 
minors were not parties, if it appears that 
there was a debt justly due from a deceased 


member of the family and no prejudice 
is shown to the absent minors. . 
This must now be taken subject to 


section 53 of the Civil Procedure Code. In 
the -present case the stage of sale has not 
been: reached and there is no reason for 
assuming jurisdiction to dispose of property 
belonging to one who was no party to 
the suit and is not a representative of the 
judgment-debtor. 

I would reverse the decree and dismiss 
the suit with costs throughout. 

SHAH, J.—I concur. I desire to add ‘that 
I express no opinion as to the correctness 
of the view taken in Hari Vithal v, 
Jairam Vithal (2) that Daulat Ram’s case 
(6) has the effect of overruling the earlier 
decisions of this Court in Maruti Narayan 
v. Lilachand (3) and Lakshman Venkatesh v. 
Kashinath (5). The point does not arise 
in this case, and when it arises it will 
require to be carefully considered in view 
of the doubt expressed in Madhusudan 
on Kanvinde v., Bhau Atmaram Lad 
9). 

Appeal accepted; Suit dismissed. 


(10) 32 C. 296; 32 I. A. 23; 7 Bom. L. R. LIC. L. 
J. 584; 9 C. W. N. 201; 2 A. L. J. 71 (P. 0.). 
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CALCUTTA HIGH COURT. 
APPEAL FROM ÅPPELLATE Decree No. 2459 
i or 1914. 

March 16, 1916. 
Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, and Justice Sir Asutosh 

Mookerjee, Kr. 
BHUSAN CHANDRA GHOSH AND OTHERS 
—Derenpants Nos, 1 & 2—Appr,uants 
S - Versus 
SRAKANTA BANERJEE AND oraers— 
PLAINTIFF3—- RESPONDENTS. 


Bengal Tenancy Act (VIII of 1885), s. 167— 
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Encumbrance, title acquired by adverse possession to @ 
portion of sub-tenancy, tf is—Notice. 

Where a person has, by adverse possession against 
a sub-tenant, acquired a statutory title to a portion 
of the lands comprised in the sub-tenancy, he has 
an interest in the sub- tenancy aud stands in the 
position of an ‘incumbrancer’ and is entitled to notice 
from the purchaser of a superior tenancy seeking to 
annul the sub-tenancy under section 167 of the 
Bengal Tenancy Act. [p. 958, col. 2; p. 960, vol. 1.] 

Womesh Chunder Goopto v. ‘Raj Narain Roy, 10 W. 
R. 15; Kiishna Gobind Dhur v. Hari Churn Dhur, 12 
C. L. R. 19; 9 0. 867; Sheo Sohye Roy v. Luchmeshur 
Singh, 10 C. 577; Gunga Kumar Mitter v. Asutosh 
Gossami, 28 O. 863; Thamman Pande v. Maharaja of 
Vizianagaram, 29 A. 598; A. W. N. (1907) 185; 4 A. 
L. J. 726; Gokul Bagdi v. Debendra Nath, 11 Ind. Cas. 
458; 140. L. J. 186; and Arsadulla v. Munseb Ali, 
- i Ind. Cas. 849; 16 C. W.N. 831; 16 C0. L.J. 539, 
distinguished. 

Appeal against the decree ofthe Ad- 
ditional Subordinate Judge, Burdwan, dated 
the 16th of May 1914, affirming that of the 
Munsif, 4th Court at that place, dated the 
3ist of March 1918. : 

Babus Bepin Behary Ghosh and Mohint 
Mohan Chatterjee, for the Appellants. 

Babus Mohendra Nath Roy and Kalidas 
Sirkar, for the Respondents. 

JUDGMENT. 

SANDERSON, C. J.—This is an appeal from 
the judgment of the Subordinate Judge, 
Burdwan, in which he gave judgment for 
the plaintiff, and the defendants Nos. 1 and 
2whom I may callthe Ghose defendants 
have appealed. 

Now, if appears that in 1886 the Mooker. 
jees who held under one Amir Ali entered into 
an agreement with an individual whom I 
shall call Pal, by which a subordinate 
tenure was created, and if appears that this 
tenure was of the character of a permanent 
under-tenure. It was in respect of sixty 
bighas, but apparently prior to 1889 a 
man called Gobardhan had got into occupa- 

tion of 23 bighas, part of the sixty bighas, 
and he was paying rent to the first and second 
defendants, the Ghoses, and in 1889 Pal 
brought an action against Gobardhan and 
the first two defendants, the Ghoses, for the 
purpose of recovering possession of the 
2% bighas. He failed in that action and 
from that time Gobardhan or some other 
occupant has been in possession of the 
23 bighas, ‘and Gobardhan or ‘the other 
occupant has been paying rent to the Ghoses 


down to the institution of the present suit., 


Now, a suit for rent was brought lay the 
landlord -against the Mookerjees in 1902, 


d 
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8 
and a decree was obtained 
The plaintiff purchased the land- in pur- 
suance of that decree and in order to obtain 
possession of the land free from incum- 
brances he gave notice or caused notice to 
be given to Pal or his representatives — I am 


not sure whether he was still alive—for the 
incum- . 


purpose of putting an end to the 
brance which was the agreement of tenancy 
created between the Mukerjees and Pal. 
But the Ghoses say 
they too were the holders of an incumbrance 
within the meaning of section 167 of the 
Bengal Tenancy Act, and, therefore, they 
were .entitled to notice, and that is the 
question in this case, namely, whether 
the Ghoses were in the position of holders of 
such an incumbrance as entitled them to 
notice under section 167. Iam of opinion 
that they were. 


‘Tt appears that the tenancy was of 
the nature, as I -have already said, 
of a permanent tenure which was capable 
of assignment either in whole of in 
part, and, therefore, if Pal had assigned 
his interest in the tenure in respect of 
the 2% bighas to the Ghoses,in my judg- 
ment the Ghoses would clearly have been 
in the position of incumbrancers to whom 


notice would have had to be given under. 


section 167, if the plaintiff desired to get 
possession of the land free from incum- 
brances. There was no actual conveyance 
in this case, but it has been held, and there 
is no dispute about it, thatatall events 
ever since 1889 the Ghoses have been in 
possession of this 23 beghas by means of 


their tenants who were in fact occupying, 


the 24 bighas and paying rent to the Ghoses 
and, therefore, as against Pal they have, 
by reason of their possession as against him, 
obtained title, just as much an effective 
title as if Pal had in fact conveyed his 
interest in the 23 bighas to the Ghoses, and 
for that reason I am of opinion that the 
Ghoses were holders of an ineumbrance 
and consequently it was necessary for the 
plaintiff, if he desired to get possession, of 
the property free from incumbrances, to 
give notice not only to Pal which in fact he 
did, but also to the Ghoses which in fact he 


did not. 


The result, therefore, is that the judgment 


of the Subordinate Judge was wrong, because - 


in that suit. € 


in this case that - 


a 
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È he held that it was not ` necessary for the 
plaintiff to give notice to the ~ Ghoses, 
whereas in my judgment he was entitled to 
such notice. 


The appeal is, therefore, allowed and 
the suit dismissed with costs in all the 
Courts. 


We do not intend to decide anything by 
this - judgment which would prevent the 
plaintiff from recovering rent from the 
Ghoses in a proper proceeding. We do 
not think we can deal with that matter in 
this case. 


MOOKERJIEE, J —I agree that the decree of 
the Subordinate Judge cannot be supported. 
The facts material for the determination 


of the question of law raised before us lie» 


ina narrow compass and may be briefly 
recited.. Under one Chongdar as falugdar the 
Mookerjees held a mokarari tenure. In 1886, 
the Mookerjees created a permanent ander: 
tenure in favour of Pal. In 1889, the 
Ghoges took possession | of 2% bighas of 
land included ein the tenancy of Pal under 
the. Mookerjees. This adverse possession 
of the-Ghoses against Pal continued for the 
statutory period and in 1901, by operation 
of section 28 of the Indian Limitation Act, 
the Ghoses acquired a good title to this 
25 bighas of land as against Pal. In 1909, 
Chongdar brought a suit for arrears of rent 
agaiust the Mookerjees and obtained a 
decree. At the sale held in execution of 
that decree on the 22nd January 1903, the 
plaintiff purchased the mokararz tenancy of 
the -Mookerjees under Chongdar. He then 
took proceedings under section 167 of the 
Bengal Tenancy Act to annul the incum- 
brance on the property, that is, the 
tenancy created in 1886 by the Mookerjees 
in favour. of Pal, The plaintiff, it is 
conceded, served a notice under section 
167 on Pal and the question in controversy 
is, whether the notice s0 setyo affects the 


‘Ghoses. 


On bensie of the 
if has been argued that he confpletely 
fulfilled the requirements of section 167 
when he served notice upon Pal and that 
‘he was under no obligation +o take notice 


A NGA 


of the right, if any, which by opeyation® 


of law might have been ‘acquired by the 
Ghoses against Pal. In support of this view, 


f 


_ they have acquired an 


reliance has been placed on the decisions in 
Womesh Chunder Goopto v. Raj Narain Roy 
(1); Krishna Gobind Dhur v. Hari Churn 
Dhur (2); Sheo Sohve Roy v. Luchmeshur 
Singh (3); Sharat Sundari Dabia v. Bhobo 
Pershad Khan (4); Gunga Kumar Mitter 
v. Asutosh Gossamt (5); Thamman Pande 
v. Maharaja of Viztanagram (6), which 
formulate the doctrine that adverse 
possession against a tenant is ordinarily 
not operative as adverse -possession against 
the landlord during the continuance of 
the lease. This proposition is obviously 
of no avail to the respondent. The question 
in controversy is, not whether the posses- 
sion of the Ghoses was adverse to the 
Mookerjees, but whether the Ghoses have 
acquired by operation of law the status of 
incumbrancers within the meaning of section 


167 of the Bengal Tenancy Act. The 
appellants contend that this question 
should be answered in the affirmative, 


because they are persons in whom the 
incumbrance; that is, the sub-tenancy created 
by the Mookerjees in favour of Pal in 
1886, has, as toa portion thereof, become 
vested. In fact, after the lapse of the 
statutory period, the position of the 
Ghoses became that of grantees of 24 bighas 
from Pal. Consequently the notice served 
on Pal alone is inoperative so faras the 
~Ghoses are concerned and has notin any 
way affected the interest acquired by them 
in the sub-tenancy, 

- It may be pointed out that the transfer 
of a share of a permanent tenure or under- 
tenure or of a raiyati holding at a fixed 
rate of rent is valid under sections 11, 17, 
and 18 of the Bengal Tenancy Act, although, 
under section $8, the transferee of the share 
is not entitled to claim a sub-division of 
the tenure or holding as against the land- 
lord. The Ghoses here do not claim a 
sub-division, of the tenancy as against the 
plaintiff, all that they assert is that 
interest in the 


tenancy created by the Mookerjees in 
favour of Pal, that they have thus become 
Na aa GP NG GTA and that they are con- 


sequently entitled to ‘notice under section 


°(1) 10 W. R. 15. 

(2) 9 C. 367; 12 0. L. R. 19. 

(3) 10 C. 577> 

(4) 18 C. J01. 

(5) 23 C. 863. 

(6) 29 A. 593; A, W. N. (1907) 185; 4 A. Ln J. 726. 
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167. This contention is clearly well founded 
on principle and must prevail. 

Reference has been made inthe course of the 
argument to the decision in Gokul Bagdi v. De- 
bendra Nath Sen (7) and Arsadulla v. Munseb 
Ali ($), which recognise the principle that 
the term ‘incumbrance’ used in sections 
159 and 161 of the Bengal Tenancy Act 
includes a statutory title acquired by a 
trespasser by adverse possession of the 
land of a defaulting tenant. This doctrine 
had no application to the circumstances 
of the present case, because the Ghoses 
claimed title and possession, not against 
the Mookerjees, but against Pal. The true 
view is that when a person has, by adverse 
possession against a sub-tenant, acquired 
a statutory title to a portion of the 
lands comprised in the sub-tenancy, he 
has an interest in the sub-tenancy, so 
that when on a sale of the superior 
tenancy for arrears of rent the pur- 
chaser „Seeks to annul tbe sub-tenancy 
as an incumbrance”, such person stands 
in the position ofan “ineumbrancer” and 
is entitled to notice under section 167. In 
my opinion, this appeal must be allowed 
and the suit dismissed with costs in all the 
Courts, 

Appeal allowed. 


(7) 11 Ind. Cas. 453; 14 C. L. J. 136. 


0. L. 
(8) 14 Ind. Cas, 249; 16 C. L. J. 539; 16 ©. W. N. 
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PUNJAB CHIEF COURT. 
Seconp Civiu Arpeat No. 1916 or 1915. 
: December J, 1915, 
Presenit:— Sir Donald Johnstone, Kr., 
Chief Judge. 
KARAM ILAHI—PLAINTIFE—ÅPPELLANT 


YEN SUH Py 
GULAB RAI AND ANoTHER——DEFENDANTS — 
RESPONDENTS, 


Punjab Alienation of Land Act (XIII of 1900), ss. 2 
(8), 16 — Attachment of mortgagee rights in execution of 
money-decree, whether valid—Transfer of mortgagee 
rights before attachment, how far binding—‘Lransferee, 
whether can object to attachment. 

Defendant No. 2, a member of an agricultural trite, 
was the mortgagee of certain land, On 19th February 
1914 defendant No, 1 obtained a money-decree 
against defendant No. 2. On SthMarch 1914 defend- 
ant No. 2 transferred his mortgagee rights on the 
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aforesaid mortgage to the plaintiff (his brother). On 
27th April 1914 defendant No. 1 got the mortgagee 
rights of defendant No, 2 attached in execution of his 
decree. Thereupon the plaintiff brought the present 
snit for a Ceclaration that defendant No. 1 was not 
entitled by law to attach the mortgagce rights: 

Held, (1) that the mortgagee rights of defendant 
No. 2 being “land” within the meaning of section 2 (3°, 
Punjab Alienation of Land Act, could not be sold 
in execution of the decree; [p. 961, col. 2.] 

Asa Singh v. Buta, 9 Ind. Cas. 396; 6 P. L. R. 191); 
23 P. W. R. 1911; 12 P. R. 1911, followed. 

(2) that according to law defendant No. 2 was not 
bound to keep his property in a shape convenient 
for his creditors to proceed against, and that the 
mortgage by him to plaintiff was not fraudulent in 
law considering that it was made six weeks before 
the attachment; [p. 961, col. 1] 

(3) that the plaintiff’s interests being vitally 
bound up with those of defendant No, 2, he was 
entitled to object to the action taken against defend- 
ant No, 2in the shape of execution proceedings, 
when such action injured the plaintiff’s interests. 
[p. 961, col. 2.) Í 


Second appeal from the decree of the 
District Judge, Gurdaspur, dated the 12th 
of May 1915, reversing that of the Munsif, 
second class, Gurdaspur. g 

Dr. Muhammad Iqbal, for the Appellant. 

Pandti Rambhaj Datta, fôr the Respond- 
ents. 

JUDGMENT.—In this case one Mihan 
Singh appears to have mortgaged certain 
land to defendant No. 2, Allah Ditta. 
Plaintif is Allah Ditta’s brother. On 19th 
February 1914 defendant No.1, Gulab Rai, 
obtained a money-decree against defendant 
No. 2and naturally intended to execute the 
decree without delay. On 5th March 1914, 
defendant No.2 mortgaged for Rs. 225 his 
mortgagee rights aforesaid to plaintiff. On27th 
April 1914, defendant No. 1 got defendant 
No. 2's mortgagee rights attached in execu- 
tion of his decree. Upon this plaintiff brought 
the present suit for a declaration that defend- 
ant No. 1 had not by law the right to attach 
the aforesaid property. The first Court held 
that the mortgage to plaintiff was made in 
good faith and for consideration, and that 
under section 2 (3) of the Land Alienation 
Act the rights of defendant No. 2 in the land 
could not be attached in execution of a decree. 

On these findings that Court gave plaint- 
iff the declaration sought for. But when 
the case came before the District Jadge on 
appeal he took a totally different view. As 


eregards the question of attachment hs drew 


a disfinction between the zar-t-rahn which 
was attached under-Gulab Rai’s application 
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or execution, and the mortgagee rights dealt 
with in section 2 (3) ofthe Punjab Alienation 
of Land Act and Asa Singh v. Buta (1). He 
held that the zar-z-rahn could be attached 
notwithstanding the Alien&tion of Land Act, 
eh a opinion the distinction drawn is sophis- 

ical, 
is this. Suppose Gulab Rai’s application for 
attachment had been carried into full effect 
and auction-sale had taken place, what would 
bs the position of the auction-purchaser ? No 
money would have been handed over to him 
then and there. He would simply have 
acquired the right to enforce defendant No. 2’s 
mortgage; and Jam unable tosee any distinc- 


tion between this anda sale of the mort- ` 


gagee rights. 

This is sufficient for the determination of 
the appeal, but I think ib is desirable for me 
to point oul that Mr. Martineau in my opinion 
also goes wrong on other points in the 
case. He says that even if the consideration 
passed, in full from plaintiff to defehdant No. 2, 
the mortgage would be invalid, because it 
was made with the intention of defrauding 
the appellant, that is, defendant No. 1 
This seems to me:to be auite contrary to 
common sense and to the authorities. The 
mortgage by defendaut No. 2 was made 
six weeks before the attachment, and 
according to law defendant No. 2 was not 
bound to keep his property in a shape convent- 
ent for his creditors to proceed against. 
The lower Appellate Court doubts whether 
full consideration passed but does not give 
“any finding on the subject. Ib seems to admit 
that Rs. 200 passed but is doubtful of about 
Rs. 25. In my opinion, there is no reason- 
able doubt on the subject whatever. I hold 
that full Rs. 225 passed and that the mort- 
‘ gage by defendant No. 2 to plaintiff, though 
it may have been sharp practice, was not 
fraudulent in law. 


Lastly, I entirely dissent from the lower 
Appellate Court’s idea that it does not lie in 
‘the mouth of the plaintiff to object to thè 
attachment by Gulab Rai, defendant Ne. 1, 
of the rights of defendant No. 2, but *that 
this objection can only be raised by defendant 
No. 2 himself in execution proceedings. In 


taking this view the lower Appellate Court 
. 


(1) 9 Ind. Cas. 836; 12 P. R. 1911; 6 P. L. R. 1911; 
23 P. W. R. 1911, 


a 61 


The proper way to look at the matter. 


overlooks the fact that plaintiff's interests 


are vitally bound up with the interests of 


defendant No. 2. It seems to me quite 
clear that, when defendant No. 1 so acts 
towards defendant No. 2 as to injure 
plaintiff’s interests, plaintiff is certainly 
entitled to objectto the action taken against 
defendant No. 2. 

For these reasons I accept the appeal, set 
aside the judgment and decree of the lower 
Appellate Court and restore the decree of the 
first Court with costs throughout. 

i Appeal accepted. 





MADRAS HIGH COURT. 

Civit APPEAL No. 91 or 1914 wits Memo- 
RANDUM OE OBJECTIONS. 
November 9, 1915. 

Present: —Mr. Justice Coutts Trotter ande 

` Mr. Justice Srinivasa Aiyangar. 
YRECHURI RAMAMURTHY — PLAINTIHE 
—- APPELLANT 
Versus 
YEECHURI RAMAMMA AND OTHERS-— 
' Derenpants Nos, 1 to 5— 


RESPONDENTS, 

Hindu Law—Partition, principles applicable lo—Joine - 
family—Haruings of one member, whether presumed to 
be family property—Suil to scl aside partition as figudu- 
lent--Burden of proof. 

Partition amongst the members of a family is a 
family arrangemont and is generally resorted to 
in order to keep peace and quiet in tho family and 
preserve the family properties, and is governed by 
the principles applicable to a family settlement. [ p. 
963, col. 1.) 

Gordon v. Gordon, 3 Swans. 400 at p. 463; 36 E. R. 
910; 19 R. R. 280, followed. 

+ ig for those who seek to set aside a family 
arrangement to establish the grounds on which they 
impeach it. [p. 963, col. 2. ] 

Satya Kumar Banerjee v. Satya Kirpal Banerjee, 3 
Ind, Cas. 247; 10 O. L. J. 503 at p. 510; Nallappa Reddit 
v. Balammal, 2 M. H.C. B. 182; Bal Kishen Das v. 
Ram Narain Sahu, 30 C. 738; 7 C. W. N. 578; 5 Bom. 
L. R. 461; 30 I. A. 139; Parbati v. Naunilal Singh, 3 
Ind. Cas. 195; 36 I. A. Ti: 19 M. L. J. 517; 31 A. 412 
at p. 422; 6 A. L. J. 597; 5 M. L. T. 427; 13 C. W. N. 
983; 10 C. L. J. 128; (P. C.'; 11 Bom. L. R. 878; 
Chanvirapa v. Danava, 19 B. 593, followed. 

There is no presumption that the earnings of onc 
member of a family belong to the family, in the 
absence of any evidence that they were thrown into 
the common stock or that earnings were jointly made 
by the members of the family. [p. 965, col. 2.] 

Were, therefore, a minor on attainment of majority 
sued to set aside a partition onthe ground that it 
was unfair and fraudulent, his father having been 
induced toe enter into the arrangement by the fraud 
and undue influence of plaintiff’s eldest brother, and 
adduced no direct and conclusive evidence in support 
of his allegadious : ğ 
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Held, that the plaintiff had failed to discharge the 
burden that was on him of proving any such circum- 
stances which gave him a right to huve the partition 
set aside. [p. 968, col. 1.] 

Appeal against the decree of the Court 
of the Temporary Subordinate Judge, Rajah- 
mundry, in Original Suit No. 47 of 1911. 


Messrs. L. A. Govinda Raghava Adyar and 
B. Narasimha Rao, for the Appellant. 

Messrs. A. Krishnaswamzt Atyar and B. 
Somayya, for the Respondent, 


JUDGMENT. 

COUTTS Trotter, J.— My learned brother 
will give jndgment in this case. I concur 
in his judgment and adopt it, and it will 
stand as the judgment of the Court. 

Srinivasa ATYANGAR, J.—The plaintiff, his 
father Narasayya, Gurumurthi, his eldest 
brother, and Venkataratnam, the 4th de- 
fendant, were members of a joint Hindu 
family. On the 29th of January 1904, while 
the plaintiff was a minor of the age of 15 
or thereabouts, the father and the sons (the 
plaintiff being represented by the father) 
divided the family properties which con- 


sisted of about 6 acres of land and 
some house sites. There was a deed of 
partition, Exhibit XVIII in the case. 


In that partition 8% acres were allotted 
to the plaintiff while his brother Gurumurthi 
and Venkataratnam got a little over 1 acre 
each. The father retained no portion of the 
ancestral property except two mango trees. 
A larger share was allotted to the plaintiff 
on the ground that he wasa minor whose 
upunayanam and marriage had not been 
performed. Besides the properties so divided 
it is stated in the deed that the properties 
which had been acquired before and any 
which might be acquired thereafter by the 
members of the family should belong to 
them individually. It appears that about 5 
acres of land and some house sites were in 
the possession of the father, which he claimed 
as his self-acquisition, and about 15 acres of 
land in the possession of Gurumurthi, who 
likewise claimed them as his self-acquisition. 
They are described in schedules D and E to 
the plaint. Narasayya, the father, died in April 
1905 having before his death made a ‘Will 
bequeathing his properties to his wife, the 
plaintiff's mother who is the 5th defendant 
in the suit. Gurumurthi, the‘eldest brother, 
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died in April 1910, and the lst defendant if 
his widow and defendants Nos. 2 and 3 are his 
daughters. Plaintiff brought the suit to set 
aside the partition onthe ground thatit 
was frandulent,e his father having been 
induced to enter into the arrangement by the 
fraud and undue influence of the lst defend- 
ants husband Gurumurthi. He also states 
that the partition was unfair, inasmuch as 
the properties claimed to be the self-acquisi- 
tions of the father and the eldest brother 
were family properties in which the plaintiff 
was entitled to a share and that they should 
not have been excluded from the division. 
The 4th defendant, who was over 50 years 
of age at the time of the partition, supports 
the plaintiff and challenges the partition as 
being vitiated by fraud. 


The mother of the 5th defendant, as 
1 read her statement, though claiming 
the properties left to her under the Will 
of her husband (which I may mention 
she has given to the plaintiff himself ‘resery- 
ing a life-estate to herself)» does not traverse 
the allegations of the plaint as regards the 
character of the partition. Besides the pro- 
perties described in schedules D and H, the 
plaintiff also claimed certain outstandings, 
moveables and immoveables described in. 
schedules F, G and H, as part of the family 
properties in the possession of the Ist defend- 
ant,they having beenacquired, it is said, by the 
lst defendant’s husband either from or with 
the aid of the family properties before and 
after the partition. The Trial Judge held 
that the properties in schedules Dand E have 
not been proved to be the self-acquisitions 
of Narasayya and Gurumurthi respectively, 
that the partition was, therefore, unfair and 
was not binding on the plaintiff; he gave the 
plaintiff a th share in the properties in D and 
E schedules on the focting that though they 
were omitted from the division, there has 
been a division in statas amongst the mem- 
bers of the family and the plaintiff was, there- 
fore, entitled toa th share only as a tenant- 
in-ceommon. He dismissed the plaintiff's 
suit ia respect of his claim to the properties 
in F, G and H schedules on the ground that 
the plaintiff had not proved that they were 
family properties;on the same ground he 
also dismissed the suit in respect of J schedule 
properties, they being some vessels and 
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utensils in the possession of the 5th defendant, 
the mother. The plaintiff has appealed 
claiming the whole or at least a half share 
in the properties in schedules D to J. The 
ist defendant has filed a memorandum of 
cross-objections, disputing the findings of the 
Trial Judge that the partition was unfair and, 
therefore, not binding on the plaintiff. Inas- 
much as the cross-appeal of the Ist defend- 
ant goes to the rootof the case we have 
heard it first, and the question for determina- 
tion is whether the plaintiff is entitled to 
set aside the partition on the ground that 
it was unfair or prejudicial to his interests. 
At the outset, the question of the burden of 
proof in this case has to be decided; for 
if the burden was on the plaintiff to show 
that the partition arrangement was unfair 
or fraudulent, the plaintiff has wholly 
failed to establish the same. Both on 
principle and on authority I think the 
burden in these cases is on the plaintiff. 
Thig is not a case of a guardian entering 
into a transaction with his ward; nor even 
the case of a stranger erftering into a 
transaction with the guardian of a minor 
in respect of the minor’s property. Every 
adult member in a joint Hindu family is 
entitled to demand partition and can insist 
on having his share separated and given 
him and the minor members cannot resist 
the demand; all that their guardian can 
do is to pretest their interests in the 
partition; so long then as the minors are 
represented by their natural guardian, the 
partition is as binding on them as on the 
adult members, unless any negligence or 
fraud on the part of the guardian is prov- 
ed, It is true tbat a guardian ofa minor 
could not insist on a partition on behalf 
of a minor unless, of course, it were proved 
that that partition or separation was for 


the benefit of the minor; but that is not. 


this casé. Partition amongst the members 
of the family is a family arrangement and 
is generally resorted to in order to keep 
peace in the family or preserve the family 
properties; and the principles applictble to 
family settlements are applicable to partitions 
-among the members of a family. There 
must, of course, be equal knowledge on the 
part of the members and there must, not 
be any overreaching or fraud. Even material 


mistakes do not matter, provided that all’ 


members have the same knowledge. As 


observed by Lord Eldon in Gordon v. Gordon 
(1), “where family agreements have been 
fairly entered into, without concealment or 
imposition upon either side, with no sup- 
pression of what is true, or suggestion 
of what is false, then, although the parties 
may have greatly misunderstood their 
situation, and mistaken their rights, a Court 
of Equity will mot disturb the quiet, which 
is the consequence of that agreement.” It is 
for those who seek toset aside a family ar- 
rangement to establish the grounds on which 
they impeach it; [See Satya Kumar Banerjee 
v. Satya Kirpal Banerjee (2).] In Naillappa 
Reddi v. Balammal (3), where also a minor 
on attaining majority sued to set asidea 
partition in which he was represented by 
his mother as guardian, the learned Judges 
observed as follows:— In this case the 
plaintiff and his brothers appear to Rave 
been represented in good faith by their 
mother and natural guardian, and there is 
nothing to indicate fraud, or that any undue 
advantage was taken of the plaintiff’s 
minority, or of the sex of the mother.” 
It appears that the plaintiff’s branch in 
that case obtained only 1 mootta as its 
share while 4 moottas were allotted to the 
other branch, and it was contended that 
the division was unequal on the face of 
it. Dealing with this contention the learned 
Judges say, there is no evidence of the 
relative value of these 5 mootias’ and in 
concluding this portion of the judgment, 
say “that no such gross irregularity has 
been shown as will justify us in setting 
aside the division.”. It is obvious that 
in the view of the Jearned Judges the burden 
of proof was onthe plaintiff. In Balkishen 
Das v. Ram Narain Sahu (4) the Judicial 
Committee seem to take the same view. 
They say: If the partition was unfair or 
prejudicial to the minor’s interests, he might 
on attaining majority by proper proceedings 
set it asideso far as regards himself.” See 
also Parbati v. Naunihal Singh (5). In 


Chanvirapa v. Danava (6) Bailey, O. J., seems 
(1) 3 Swans, 400 at p. 463; 36 E. R. 910; 19 R. R. 230. 
(2) 3 Ind. Cas. 247; 10 C. L. J. 508 at p. 510. 

(3) 2 M..H. C. R. 182. 
44) 30 I. A. 189; 30 C. 738; 7 O. W. N. 578; 6 Bom, 

L. R. 461. 

(5) 3 Ind Cas. 195; 31 A. 412 at p. 4226 A. L. 

J. 597; 5 M. L. T. 427; 13 C.W. N. 983; 100. L.J. 

121; ae L. R. 878; 36 T. A,71; 19 M L.J. 517 


(P, 0.). 
(6). 19, B. 593. 
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to take the same view (see page 603) though 
Fulton, J., is of the contrary opinion (see 
page 604); but the authorities which he cites 
for that position do not seem to support him, 
and the passage cited from Mayne which is 
to be found in page 662 of the 8th Edition 
shows that that learned author was also of 
the opinion that the burden was on the plain- 
tiff. 

In some cases the very nature of the trans- 
action orthe method of division may show 
that it was unfair or prejudicial to the 
interests of the minor, and in such cases the 
burden which was on the plaintiff in the 
first instance may be shifted at once. The 
burden may be shifted also in cases where 
the facts are specially in the knowledge of 
a particular party (see section 106 of the 
Evidence Act.) 


Assuming, however, that the burden was on 
those who set up the partition, as a plea in 
bar of the plaintiff’s claim, to prove that the 
partition was fair, I have come to the con- 
clusion that the Ist defendant in this case 
has discharged that burden. 


Although the allegations of fraud and undue 
influence were made in the plaint (in fact the 
whole case for the plaintiff was based on fraud 
and undue influence), there is no evidence 
whatsoever in proof of those allegations. But 
inasmuch as the plaintstated that the proper- 
ties in schedules D to H were joint family pro- 
perties, in which the plaintif was not allotted 
a share, we have treated the case as one in 
which the plaintiff seeks to set aside the 
partition on the ground of its being unfair. 
In dealing with the evidence itis necessary 
to remember that the exact question now 
for determination is, not whether the Ist 
defendant has proved that the properties 
in the E schedule (she is interested only 
in them) have been proved to have been 
acquired by her husband without 
ment to or without the aid of family 
funds, but whether the adult members of 
the family bona fide allowed these pro- 
perties to the lst defendant’s husband as his 
self-acquisitions. One important circumstance 
in favour of the Ist defendant is the fact 
that the father was himself a party to ¢he 
partition and represented his minor son, 
the plaintiff, in that transaction. No motive 
whatsoever has been suggested ‘for the 
ather to give up the rights of his infant 


detri- - 


son in favour of the lst defendant’s husband. Z . 


The father gained nothing, for if all the 
plaint properties were family pruperties the 
father for his share would be entitled to 
more than what he retained as his self- 
acquisitions. All that the learned Pleader 
for the appellant could suggest was that the 
father may have been under a bona fide 
misapprehension as to the legal right of his 
eldest son in his acquisitions. Even if 
it were so I do not think the plaintiff 
would be entitled to seb aside the arrange- 
menthowever. See Gordon v. Gordon (1) and ef. 
In re Roberts, Roberts v. Roberts (7). There is, 
however, no basis for the suggestion and I see 
no reason to dcubt the truth of the statement 
by the father that the properties in the 
possession of Gurnumurthi were his self- 
acquisitions. The plaintiff if he had chosen 
could have called the 4th defendant, the 
only adulé member now alive who was a 
party to the partition and who according 
to the Judge forced the partition on the 
family, to explain the statements ifi the 
partition-deed.,. ° 

It is equally a matter for observa- 
tion that the plaintif has not called 
his own mother, who is and has been living 
with him and who must have known of 
the circumstances which led to the partition 
and the disruption of the family. 

The partition arrangement has further 
been acted upon by the members of the 
family up tothe date of the institution of 
the present suit. The 5th defendant, the 
mother, who took under the Will of her 
husband has, as I have already observed, 
(Exhibit W) settled the property on the 
plaintiff himself. Though the settlement was 
in forma sale for Rs. 1,000, there seems 
to be no reason to doubt the genuineness of 
the transaction, 7.e, that the mother did 
bona fide intend to transfer the praperty to 
the plaintiff, her youngest son. Here again 
the plaintiff, who was then living with 
his mother, has not chosen to give evi- 
dénce as to whether he was aware of this 
transaction; and the mother too has not 
been “called to give evidence as to the 
circumstances in which she executed the 
document. It is said that the plaintiff was 
a minor atthe time but if he was over 15 
in January 1904, thedate of the partition- 


(7) (1005) 1 Ch. 704; 74 L.J. Ch. 483,93 L T a 
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deed, he certainly was of age* when Exhibit. 


U- was executed. I cannot help thinking 
that the plaintif had full knowledge of the 
gift in his favour which he must have 
accepted; though on the death of the Ist 
defendant’s husband, which took place long 
after this transaction, “he has chosen to 
repudiate that also, to set up a claim to 
ull the properties as joint family properties. . 


The positive evidence let in on behalf 
of the lst defendant, thongh by itself it 
may not establish that all the items of 
properties described in the schedule E 
were her husband’s self-acquisitions, is, in 
my opinion, taken’ with the other circum- 
stances already referred to, quite sufficient 
to establish the bona fides of the partition 
and that the members of the family were 


| perfectly right in allowing ‘the properties 


then claimed as self-acquisitions to the 


respective members. 


‘It appears that by a division amongst 
Narasayya and his brothers which took place 
befofe 1869, about six acres of land fell 
to the share of Narasayya. In 1870 
Narasayya borrowed a sum of Rs. 4CO by 
mortgaging the ancestral lands (Exhibit VI) 
and although he was in possession of those 
lands the debt increased to Rs. 769-6-9 
by the year 1876, and the creditor was vested 
with -possession of all the. family lands except 
anacre (Exhibit V, dated 29th February 1876). 


Narasayya had a large family to support 


and he seems tohave supported them from 
the income derived by officiating as a 
purchit and by cultivating the lands of third 
persons taken’ on lease. It is clear that 


the family property, namely, the one acre- 


of land was hardly enough to maintain 
the family, much less to make any acquisitions 
whatsoever. The family lands were in the 
possession of the mortgagee till about 
1892, when they were redeemed by’ the 
payment of Rs. 590 (see 
and 4+), but were leased out by Nara- 
sayya himself immediately after Ex- 
hibits TIL and IV. The first of ‘the 


‘acquisitions made by Gurumurthi wag under 


Exhibit Aon the llth of March 191 fora 


‘sum of Rs. 500. The lands so purchased were 


already in his possession.as lessee. In that 
amount was 
due to Gurumurthi himself frome the 


vendor under Exhibit XIV, dated 25th April 


Exhibits 45 


included a sum of Rs. 150, 


1890. The balance of the purchase-money 
had to be paid to the creditors of the 
vendor. Gurumurthi borrowed Rs. 200 on 
the Gth of May 1891 under Exhibit 36, for 
paying some of the creditors whom he had 
undertaken to pay (see Hxhibits 35 and 
37°. The sum which he borrowed under 
Kixhibit XX X VI was repaid by borrowing an- 


-der Exhibit IIT on the 16th of February 1892. 


This document is important as Gurnmurthi 
mortgaged the lands acquired by him under 
Exhibit A as security for the loan; he states 
that these properties were his self-acquisi- 
tions. It is important to note that Guru- 
murthi had just attained majority and the 
father Narasayya was about 35 years of 
age. The fact of Gurumurthi then borrowing 
moneys on his own personal responsibility 
and acquiring property in his own name 
seems to me to afford very good evidence, 
of the properties acquired being the self- 
acquisitions of Gurumurthi. It is in evidence, 
and the learned Subordinate Judge also 
finds, that Gurumurthi and Narasayya were 
each of them taking lands of others on 
lease and making a profit by  caltivat- 
ing them themselves. The learned Judge 
assumed that such cultivation was on behalf 
of thefamily. I do not find any evidence 
of that. There is no presumption that the 
earnings of one member of a family belonged 
to the family, inthe absence of any evidence 
that they were thrown into the common 
stock or that earnings were jointly made by the 
members of the family. Gurnmurthi was 
borrowing from third parties year by year 
from 1893 to 1902 making himself personally 
liable, Exhibit 54 series and 42, During 
this period it is remarkable that the father 
himself was dealing with the family lands: 
Exhibits III, IV, XU, etc., while Guramurthi 


“was dealing with the lands purchased by him 


as his own: Exhibits X1, XLV, Lil and IX. 
Lands taken on lease by the father in one 
year were in the subsequent year taken on 
lease by Gurumurthi: Exhibits Gand VIII; 
and no explanation is given as to why there 
should be this change if all leases were taken 
on behalf of the family. Again when money 
was borrowed for a family purpose, the 
document was executed by the father alone, 
(see Exhibit R), though apparently the money 
was received by both Narsayya and -Goru- 
murthi (Exhibit Q). The evidence above set 
out prima facteat leastshows that item of the 
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E schedule and probably the other properties 
as well were the self-acquisitions of Guru- 
murthi, It is in evidence that item 7 yielded 
enough income to make it possible for 
Gurumurthi to purchase the other lands des- 
cribedin schedule E, even apart from the profit 
which Gurumurthi presumably made by cul- 
tivating lands taken on lease from others. 
It isunnecessary to deal in detail with the pro- 
perties described in D schedule. The plaintiff’s 
4th witness, who was the Munsif of the village 
where the parties lived, and an attestor of 
Exhibit X VIII, states in hiscross-examination 
that Narasayya, the father, had self-acquired 
lands though he did not know the extent 
thereof. I think it clear, looking into the 
circumstances of the family, that the proper- 
ties acquired by the father must have been 
acquired from his earnings. Whether he 
treated them as joint family properties is a 
different question; but there is no evidence 
that he did so treat them. 

The Trial Judge,if I understand him aright, 
seems to have come to the conclusion that the 
properties acquired by Gurumurthi were 
acquired from his earnings fromcultivation or 
moneys borrowed; but that they should be 
treated as family properties, because Guru- 
murthi was the manager or joint manager of 
the family and in taking leasesand borrow- 
ing moneys he must be assumed to have 
been acting on behalf of the family. There 
is, however, no reliable evidence of this, 
1 have already shown that when the defend- 
ant’s husband began to make acquisitions 
he had just attained majority and his father 
was about 35. That Gurumurthi was assist- 
ing his father may be true. But from that 
to conclude that he was a manager or a part 
manager seems to me to be wholly un- 
warranted. There is in fact no single 
transaction dealing with the admitted joint 
property in which Gurumurthi even joined, 
and there is no single transaction dealing with 
the property acquired by Gurumurthi in 
which the father joined. There are, however, 
two documents to which reference was made. 
They are Exhibits T and H. Exhibit T is an 
agreement for sale of a house site in favour 
of Gurumurthi and H is a sale-deed of the 
same site to Narasayya a month later. From 


this we are asked to infer that whether the” 


properties were acquired by the father or the 
gon, whether they were in the name of the 


-self-acquisition. 


one or the other, they were all treated as 
joint family property. In the faceof the 
evidence already referred to, the above trans- 
action is wholly insufficient to warrant any 
such conclusion. Exhibit H, the sale-deed, 
does not refer tothe previous agreement T 
and the site purchased under H, is one of 
the properties claimed by the father as his 
16 is true that the sum of 
Rs. 8 paid by the son wascredited to the 
father, but that is inconclusive. I must 
finally notice an observation of the Trial Judge 
thatthe partition was asecretone. There was 
nodoubt atleast inthe minds of the persons who 
were most competent to judge as to what the 
family properties were. The father insisted on 
and obtained an extra shareforhis youngest 
child to provide for his wpanyanam and 
marriage, The deed of partition is largely 
attested by the residents of the village 
and I do not see where the secrecy comes 
in. It is remarkable that the same learned 
Judge who held that the properties in 
schedules D and E were family properties 
arrived at the conclusion that the proper- 
ties described in „schedules Keto H and J 
were not proved to be family properties. I 
have, therefore, come to the conclusion that 
the partition of 1904 has been proved to 
be a fair one and that the plaintiff has no 


reason to complain of either inequality in - 


the division or that any properties belonging 
to the family had been omitted from the 
division, 

I think the plaintiff’s suit fails and must 
be dismissed with costs throughout. The 
appeal will, therefore, be dismissed but 
without costs. ; 


Appeal dismissed, 


— a 


\ 


w 
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PUNJAB CHIEF COURT. 
. Seconp ivis Appean No. 374 or 1915. 
November 23, 1915. 
Present:— Sir Donald Johnstone, KT., 
Chief Judge. 
GIRDHARI LAL—Derrnpant—A PPELLANT 
VETSUS ; 
ATTAR-——PLAINTIFF ÅND ANOTHER— ~ 
DEFENDANT— RESPONDENTS, 

Punjab Pre-emplion Act (TI of 1905), ss. 11, proviso 
—Right of member of same tribe as vendor— 
Mode of ascertainment—Darzi Mir and Darzi Mughal 
of Rawalpindi district, whether sub-divisions of 
same tribe. 

Where in deciding whether certain persons belong 
to the same tribe, real facts are impossible to ascer- 
tain, names used are the only data and should be 
dealt with in a liberal spirit. [p. 967, col. 2.] 


Ali Muhammad v. Shaman, 112 P. R. 1908; 198 P. 
W. R. 1908; Mangha Ram v. Mengha Ram, 2 Ind. Cas. 
938; 62 P. R. 1909; 63 P. L, R. 1909; 88 P. W. R.. 


1909, referred to, 

Where, therefore, in a suit for pre-emption in 
respect of the sale of a certain land by a Darzi Mughal 
of Mauza Kuri in the Rawalpindi District, the plaint- 
iff, a Darzt Mir of the same place, claimed to have a 
prior right under the proviso to section 11 of the 


Pre-emption Act: 

Held, that the Darzi Mir and Darzi Mughat were 
sub fivisions of a tribe of Darzis and plaintiff was 
entitled to succeed. [p. 968, col. 1.] 

Second appeal from thes decree of the 
District Judge, Rawalpindi, dated the 5th 
February 1915. 

Bhagat Gcbind Das, for the Appellant. 

Messrs. Gokal Chand Narang and Har 
Gopal, for the Respondents. 

JUDGMENT.—In these three pre-emp- 


“ion cases (Nos. 574, 575 and 576 of 1915) 


the same question comes up for decision in 
this Court and they can -be conveniently 
disposed of in one judgment, The plaintiff 
is in each case one Attar, a Darzi Mir of 
Mauza Kuri in the District of Rawalpindi, 
vendees are Brahmans of Rawalpindi City 
and vendor a so-called Darzi Mughal. It is 
admitted on all hands that vendors and 
plaintiff alike are non-agriculturists and do 
not belong to any ‘agricultural tribe;” but 
plaintiff claims under section 11 of the Act. 
Tt is clear that he has a right of pre-emption 
if he can be considered to be of the same 
trabe as the vendors. The first Court | has 
found that Darzi Mughal and Darzi Mar are 
not one tribe but two distinct tribes, while the 
lower Appellate Court,- relying upon Mangha 
Ram v. Mengha Ram (1) and Ali Muhammad 
-(1) 2 Ind. Cas. 988; 62 P. R. 1809; 63 P. L. R, 
1909; 83 P. W. R. 1909, : 
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(2) the question was 
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v. Shaman (2) ‘and making capital oft, of 
the circumstance that the volume of Custo- 
mary Law of the District contemplates the 
existence of “menial” tribes as such, has 
ruled that, in this village of Majhuhan, 
Darzi Mir and Darzi Mughal are included in 
the “tribe” of Darzi, 

The question is by no means an easy one, 
Nowhere either in the Act or in the rulings 
of this Court is any definition of tribe to` 
be found. In Ale Muhammad vy. Shaman 
whether a Sheikh 
Ansari of the Ferozepur District could be 
said to be of the same “tribe” as a Sheikh 
Kureshi. The answer was given in the 
affirmative. Though there were admittedly 
great difficulties in the way, the Division 
Bench laid down two principles, first, that, 
where precise and reasoned decision was 
impossible, the Courts should not attempt the 
impossible ; and secendly, that, as ethnological 
experts differed as to what was a tribe, 
Courts should give the word the broadest 
construction. possible. It is not for me to 
say whether these principles of decision are 
sound. They werelaid down by a Judge 
who was a reyenue expert, and a lawyer 
Judge of great experience; and their views 
deserve respect. But I think I am justified 
in holding that they are not much of a 
guide- in the present case. One great diffi- 


culty in that case was that it was 
doubtful whether the so-called Kureshi 
was anything better than a descendant 


of a Khatri who in turning Muhammadan 
called himself, aceording to a common practice, 
sheikh, and later raised himself in the social 
scale by adding Kureshi. If the learned 
Judges had been clear that the Kureshi 
was really one of the famous Kureshis of 
Arabia and the Ansari, really one of the 
equally famous distinct tribe of Ansari, I 
very much doubt whether their decision 
would not have been the other way. In 
short I do not think the ruling is of use, 
except to this extent, that wherethe real facts 
are impossible to ascertain, names used are 
the only data left and should be dealt with in 
a liberal spirit. 


In Mangha Ram v. Mengha Ram (1) a Division 
Bench held that Aroras of the Kukreja 
got. are of the same tribe” as those of 


(2) 112 P. R. 1908; 198 P. W, R. 1908. 
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the Gadar and Sibra 
samé village. This is 
and reasonable position and settles the 
question for the Aroras of that village, 
which by the way is not named in the 
report. Now let us see what data we have 
in the present case. In Rose’s Glossary 
of Tribes and- Castes in the Punjab and 
North-West Frontier Province, Volume 
IT, page 223, it is laid down that no éribe 
of Daorz’s is known; and in the Census 
Report of 190i by the same officer, Volume 
- XVII, Part I, Chapter VIII, an attempt is 
made to define “tribe” as a body of persons 
who historically or by tradition are descended 
from a common ancestor. Again in Pandit 
Hari Kishen’s Census Report of 1912 the 
author talks of occupations gradually 
erystallising into castes. 

Apart from all this we have onthe record 
some information which may be summarised 
thus. In avrobkar of 1858 Jiwan, ancestor 
of the -vendors, is called Mughal merely ; 
but in the records of the first Regular 
Settlement of Mauza Majhuhan (a few years 
later) he is described as Darzi, got Ghosar 
or Ghara. In Kuri village at the Summary 
Settlement predecessors of plaintiffare called 
Darzi merely; but in the first Regular Settle- 
mentthesame personsarecalled Darzi, got Mirza 
or Mir. In the second Settlement there was 
the samé description. In these circnumstauces, 
I. think it is -impossibleto hold that these 
people are Mug'als and Kashmiris respect- 
ively, who called themselves Darat because 
some of them became traders. I have no 
hesitation in finding that Darzi Mir and 
Darzt Mughal are sub-divisions of a tribe of 
Darzis and I dismiss the appeal with costs. 

i Appeal dismissed, 


gots, all of the 
an intelligible 





CALCUTTA HIGH COURT. 

Civic Rove No. 678 or 1915. 
January 3, 1916. 
Present:—Justice Sir Herbert Holniwood, Kr., 

l and Mr. Justice Imam. 
NABADIP CHANDRA NANDI AND OTHERS 
l — PETITIONERS 
. versus 
THe SECRETARY or STATE ror INDIA 
ty COUNCIL - Oerasire Parry. 


Civil Procedure Code (Act V of 1908), O. XVI, rr. 10, ii 


12, orders and procedure under. 


No order under Order XVI, rule 12, Civil Procedure 
Code, 1993, can pogsibly be made until the prece- 
dure laid down in rule 10 has been followed where 
that rule applies. [p. 969, col. 1.] 


- Civil Rule against an order ofthe Settle- 
ment Officer, Midnapore, dated the 19th 
February 1915, affirming that of the Assist- 
ant Settlement Officer of that place, dated 

the 18th November t914. ` < 


FACTS of the case are as follows: — 

This Rule was issued by N.R. Chatterjea and 
Roe, JJ., onthe 9th of July 1915 upon the 
Assistant Settlement Officer and the Settle- 
ment Offer of Midnapore to show cause why 
the order of the Assistant Settlement Officer 
imposing a fine of Rs. 100 on each of the 
two brothers Nabadip Chandra Nandi and 
Adhar Chandra Nandi (petitioners) and a - 
daily fine of Rs. 3 on each of themand the 
order of the Settlement ‘Officer in appeal 
modifying the order of the Assistant NSettle- 
ment Officer, shonld not be set aside on the 
ground that both the orders were passed 
without jurisdiction. i 

The material facts as they appear from the. 
verified petition of Nabadip Chandra Nandy 
and Adhar Chandra Nandy made to the 
High Court under section 1! 5, Civil Procédure 
Code, and section 15 of the Charter Act were 
as follows. 

The two petitioners, who were the pro- 
prietors of Mahal Saridashpur in the . 
District of Midnapore, were served with a 
notice sent by post in a registered cover by 
the Assistant Settlement Officer of Midna- 
pore to produce certain chitahs, jamabands 
and collection papers relating to the aforesaid 
-Mauza Saridashpur, in which survey and 
settlement operations under Part IJ, Chapter 
10, of the Bengal Tenancy Act were going 
on. The notice required them to produce 
those papers on the ist November 114, 
but the notice itself reached the petitioners 
on the 2nd of that month. So the peti- 


' tioners, finding it physically impossible to 


comply with the requisition, sent a petition 
in a registered cover to the Assistant 
Settlement Officer asking for time till the 
6th November. An ammukhtear of the peti- 
tioners was sent to the Assistant Settlement 
Officer who arrived on the 6th at the 
camp of that Officer with all the papers in 
their sherista. But the papers required 
were not filed, whereupon a proceeding for 
non-compliance with the notiee served 
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upon the petitioners by post was drawn up 


y by the Assistant Settlement Officer, with the 


result that each of the petitioners was fined 
(Rs. 100 and a daily fine of Rs. 3. Un the 
25th of December 1914, a distress warrant 
was issued for Rs. 500. -against the peti- 
_tioners for realisation of the amount of the 
accumulated fines. The” petitioners then 
appealed to the Settlement Officer, 


preferred to the Commissioner of Revenue, 
Burdwan Division, against the orders of the 
Assistant Settlement Officer and the Settle- 
ment Officer, but this appeal was dismissed 
on the ground that no appeal lay to him, 
The petitioners then moved the High Court 


| and obtained this Rule. ' 


Babus Bepin Behary Ghose (Junior) and 
Jyotish Chandra Hazra, for the Petitioners. 

Babu Ram Charan Mitra, for the Opposite 

< Party. 

JUDGMENT.—We are of opinion that 
this Rule must be made absolute on the 
ground on which ib was issued. In the first 
place, there was no summons upon any body 
to produce the documents and, therefore, 
Order XVI, rale 10, did yot apply, and 
secondly, if Order XVI, rule 10, did apply, 
the procedure laid down inthat rule was 
not followed, and until it was followed, no 
order under rule 12 could possibly be made. 
The Civil Courts,. and particularly the 
peripatetic Settlement Courts which cause a 
large amount of disturbance to lceal interests, 

- cannot be too careful to follow the provisions 


of law strictly as regards summoning per- - 


sons and documents before them. It appears 
to us that the proceedings of the Assistant 
Settlement Officer and the Settlement Officer 


_ affirming them were wholly without juris- 


diction and must he set aside; and if the 
Assistant Settlement Officer requires any 
documents from the petitioners he must 
proceed strictly in accordance with law. 
- The Rule is made absolute with 
to the petitioners, two gold mohurs. 
fine, if paid, must be refunded. 
Rule made absolute. 
j é 


costs 
The 
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MADRAS HIGH COURT. |. 
Appeats Nos. 220 ano 221 or 1912, 
December 21, 1915. 
Present:—Sir John Wallis, Krt., Chief Justice, 
and Mr, Justice Sheshagiri Aiyar. 

V. R. R. M. N. R. M. RAMANATHAN 
OHETTY——PLAINTIFF—ÅPPELLANT 
Versus 
Y. R. R. M. C. T. MORUGAPPA CHETTY 
AND oTHERS— DEFENDANTS— 


RESPONDENTS. 

Evidence Act (I of 1872), ss. 21 (1), 82 (5)— State 
ments as to date of birth, when admissible—Date o 
birth, knowledge of, presumption as to—Burden of 
proof as to date of birth—Limitation —Statements against 
interest, when admissible—Afidavit, statements in, 
uncontroverted— Plaintiff, if bound to prove that they 
were made under the circumstances therein. mentioned 


> —Horoscope, admissibility of, in evidence—Ainthugai 


account, what 15. 

Per Wallis, C. J.—The burden of proving 
that a person was born on a particular date is on the 
person who alleges it. [p. 970, col. 1.] 

Statements as to the date of birth of a person 
contained in his deposition and in affidavits filed 
by him are admissible in evidence under section 21 
(1) read with section 32 (5) of the Evidence Act, 
if made by a person having special means of know- 
ledge, whether personal or hearsay. [p. 970, col 2.] 

A European may be presumed to know his own 
birthday asa matter of course but there is no such 
presumption in the case of Hindus of the Nattukottai 
Chetty class. [p. 971, col. 1.] 

Per Seshagiri Iyer, J—The burden of proving that 
a suit is in time is on the plaintiff. [p. 974, col. 2.7 

Under section 32 of the Evidence Act the tests 


of admissibility of statements against interest made 


hy deceased persons are that (1) the deceased must 
have had personal knowledge of the facts he was 
stating; (2) the facts stated should have been to the 
immediate prejudice of the deceased; (8) the state- 
ment must have been, to the knowledge of the 
deceased, contrary to his interest; and (4) the 
interest must be either pecuniary or proprietary, 
[p. 972, col. 2.] : 

Ward v. Pitt §& Co., Lloyd v. Powell Duffryn Steam 
Coal Co., (1913) 2 K. B. 130; 82 L. J. K. B. 583; 
(1913) W.C. & I. Rep. 355; 108 L. T. 201; 578. J. 301; 
29 T. T. R. 291, followed. 

A plaintiff is not absolved from proving that an 
affidavit, sworn to by him previously, was made 
under the circumstances mentioned therein, even 
though there is no explanation onthe defendant’s 
side for the plaintiff having made such statements, 
if they are false. [p. 974, col. 2.] 


A horoscope is receivable in evidence under 
section 32, clause (5), of the Evidence Aot, 
and not under clause (2) or (6) of that section, but 
the party making it must have had special means of 
knowledge. [p. 974, col. 2 ] 


Among Nattukottai Chetties, an ainthugai account 
ig an account of properties in the possession of a 
person and it may include properties held by him on 
trust. [p. 974, col. 1.] 
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A’ppeals against the decrees of the Court 
of the Subordinate Judge of Ramnad at 
Madura, in Original Snits Nos. 270 and 269 
of 1910 respectively. 

Messrs. T, Rangachariar and A. Krish- 
naswamt Aryar, for the Appellant. 

Messrs. S. Srinivasa Atyangar, K. FV. 
Krishnaswamia Aiyar, K. Soundararaja Atyangar 
and K. V, L. Narasimham, for the Respond- 
ents. 
JUDGMENT. 

Watts, ©. J.—The plaintiff instituted 
these suits between the 6th and 1Cth days 
of September 1910, as found by the Subordi- 
nate Judge, having been born according to 
his own case on the 10th September 1889, 
He thus delayed to bring the suit until a 
few days before the expiry of three years from 
the date when he says he attained majority, 
vizą the 10th September 1907, and the bur- 
den is thrown on him of proving that he was 
borneon that date, a burden which the Subor- 
dinate Judge finds he has failed to discharge. 
The plaintiff and the deferdants are mem- 
bers of divided branches of one family, De- 
fendants No. 4 to 7 are the song of A. L. A. 
R. Ramasami Chetty, a Nattukottai Chetty 
very well known inhis day. The plaintiif 
and the defendants Nos. 1 to3 are descended 
from his elder brother Ramanathan Chettiar, 
defendants Nos. 1 to 3 being descended from 
Chidambaram, one of Ramanathan’s sons, 
while the plaintiff is descended from another 
brother; and according to his own case, which 
the Subordinate Judge has found to be trne, 
was adopted by one Ramanatham Chettiar 
who was descended from yet another son of 
Ramanathan. Though they were divided, 
the families remained closely connected and 
the plaintiff’s case is that his affairs were 
managed during his minority under the 
directions of A. L. A. R. Ramasami Chetty 
and of the lst defendant Murugappa Chetty, 
and his adoptive father had an account 
both with Murugappa Chetty and with 
Ramasami Chetty. The defendants have 
contented themselves with setting up the 
manifestly false case that he was born two 
years earlier than he says, whereas we find 
them suing him asa minor in as late as 
July 1907, just as they falsely denied his 
adoption. The plaintifi’s natural mother 
was examined on commission more than a” 
month before the trial and was unable to 
say exactly when he was born, She,said 
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the adoption togk place about 15 years ago, 
which would be 18:35, and deposed in cross- 
examination thatthe plaintiff was 10 years old 
and would then (July 1910) be 22-23, adding 
“Females do not know to say exactly if they 
are questioned much.” Hisadoptive mother, 
whem he alleges to,be under the influence 
of the defendants, was not called. At the 
trial it was proved that on the 30th Septem- 
ber 1907, the plaintiff filed in Court an 
affidavit, Exhibit A, in which he stated 
that he had attained majority on 10th 
September 1907, having been born on the 
10th September 1889. The petition was not 
opposed by Lakshmi Achi, his adoptive 
mother and next friend, and he was accord- 
ingly brought on record as a major. No 
one has been able to suggest any reason 

why he should have wilfully post-dated his 
birth in September 1909, but the question 
is whether the date is legally proved. All 
that the 4th plaintifi’s witness can say is that 
the plaintiff was born about 7 or 8 months 
after the birth of his own son in Sarvathari 
Margali and. this is, as the Subordinate 

Judge observes, too vague to be of any use. 
There are documents, as the’ Subordinate 
Judge observes. which show that the plaint- 
iff must have been born after the 6th July 
and before the 30th September 1889, but 
this again is not enough. As regards the 
plaintiff’s own statement in evidence and in 
the affidavit Exhibit A, the Subordinate 
Judge does not appear to question its ad-, 
missibility and it would appear to be ad- 
missible under section 21 (1) read with 
section 32 (5) of the Indian Evidence Act 

if made by a person having special means 
of knowledge, and it appears to be settled 
that such knowledge need not be personal 
knowledge but may be derived from hear- 
say. But even if admissible, the statement 
of the party himself at the trial would be 
of very little weight, if it were not supported 
by his statement in Exhibit A made ante 
litem motam, at a time when the plaintiff 
had no interest in representing himself as 
younger than he was. The Subordinate Judge 
says it appears to have been made with a 
motive Which it is indeed difficult to divine 
at present, and goes on to suggest that it 
may have been made because he anticipated 
objection by his adoptive mother to an ap. 
plication to draw money deposited in Court, 
but such a motiye would make him repre- 
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sent himself as older and wot as younger 
than he really was and would go to show 
that his birthday may possibly have been 
ater but not earlier than the date he gave 
according to which his suit isin time. We 
have, however, still to see whether his 
statements as to his birthday were statements 
made with special knowledge. A European 
may be presumed to know his own birthday 
. a3 a matter of course, but it is denied that 
there is any such presumption in the case 
of Hindus of this class, and his natural 
mother apparently did not remember it. 
It becomes necessary, therefore, to examine 
the sources of information given by 
him in Exhibit A. He mentions his 
natural mother and elder brother as his 
informants but the mother apparently does 
not remember what his birthday was, and 
his elder brother has not been called. He 
“also refers to a horoscope “prepared as 
` directed by my natural father and in my 
possession” but this horoscope, Exhibit C, 
has been criticized by the Subordinate Judge 
and eby my learned brother, who are in a 
better position, to judge than I am, and I 
am not prepared to differ from their opini- 
ons that no reliance can be placed on it. 
I also agree with them that the evidence - 
“the witness who speaks to Exhibit. O, 


` _ exceedingly unsatisfactory. As, therefore, the 


sources of information put forward by the 
plaintiff do not support his statement as to 


bis birthday, and as on the evidence in the | 


‘ease no presumption arises that his birthday 
was accurately known to him, I am not pre- 
pared to differ from the concinsion of the 
Subordinate Judge and my learned brother, 
that the plaintiff has failed to prove that 
the suit is not barred. In this view it is un- 
necessary to discuss the evidence on the main 
issue, and I will only say that the established 
facts that the plaintiff was charged in Exhibit 
TI, an account between the plaintiff and the A. 
L. A. R. branch, with the cost of the vil- 
lage and that he has always paid poruppu on 
it raise a presumption in his favour which, 
I am inclined to think, has not been gatis- 
factorily met. Tn the result the appeal fails 
and is dismissed with costs. 


As regards Appeal No. 220 of 1912 and 
the Memoranda of Objections in these 


appeals I agree with the judgment of u 
giri Aiyar, d. ii 
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SESHAGIRI ÁIYAR, J.—The case for the 
plaintiff is thatthe village in dispute is the 
private property of his adoptive father Rama- 
nathan Chetty alas Chinna Ramaswami 
Chetty and that after the death of his father 
in May 1896, the Ist defendant took pos- 
session of it with the consent of his adop- 
tive mother. He now sues to recover it. 
Tha defence is that the property was en- 
dowed by A. L. A. R. Ramaswami Chetty 
to Kanda Devi temple, that the late Rama- 
nathan Chetty was the trustee during his 
lifetime and that after his death, the Ist 
defendant took possession of the village for 
and-on behalf of the temple. The Ist -de- 
fendant also pleads that as atthe date of 
the suit the plaintiff was more than 21 years 
of age, the suit is barred by limitation. I 
shall “deal with this last contention at the 
end, as it is common to his and another 


| appeal. 


On the main question, whether the “suit 
village is the private property of the plaint- 
iff, after giving my very careful considera- 
tion to the arguments of Mr. Rangacbariar, 
I am unable to differ from the learned Sub- 
ordinate Judge whose knowledge of Chetty 
litigation is unrivalled in this Presidency. 


The- plaintiff has no title-deed. It is 
common ground that Udayana Thevar con- 
“veyed this village and Siruvali to one Aru- 
nachellam Chetty under Exhibit IVa in 
1890; Arunachella was only a benamidar. 
At the date of the conveyance, a suit was 
pending to set aside an alienation made by 
Katamma Nachiar in respect of this village. 
It isin evidence that A. L. A. R. Rama- 
swami Chetty was interesting himself in 
that litigation. We do not hear anything 
about Ramaswami Chetty in that connection. 
If Arunachella was a benamidar, it looks 
he was so on behalf of Ramaswami Chetty 
only. It is conceded by the plaintiff that the 
second village covered by Exhibit IV was 
given away by A. L. A. R. Ramaswami 
Chetty to another temple, Kaliar Coil. This 
goes a great way to support the defendants’ 
ease. The next piece of evidence is Exhibit 
VIII. There was considerable discussion 
regarding its admissibility. It was a de- 
position of A. L. A. R. Ramaswami in the 
suit brought by the zamindar at the 
instance of the general lessees of Sivaganga 
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to set aside the alienation of the village 
by Katamma Nachiar. Ramaswamihad en- 
tered into an arrangement with the lessees 
io have the property conveyed to him by 
the zamindar, if the suit was successful. It 
was under these circumstances that he 
gave evidence in the case. His deposition in 
so far as it is relevant to this case 
is in these terms :— I have given away to 
Kaliar Coil Devastanam Siruvali village 
which is one of the two villages in dispute. 
“1 have given the other village called 
Pannipullam to the Kandadevi Devastanam.” 
Now the question is whether this is a 
statement against the interestof the depon- 
ent. Section 19 of the Indian Evidence Act, 
Mr. K. V. Krishnaswami Aiyar relied on, has 
noapplication. The statement must come, if 
admissible, under clause 3 of section 32. In 
Tayior v. Witham, Witham v. Taylor (1) 
Jessel, Master of the Rolls, says :— 


“Tis, no doubt, an established rule in the 
Courts of this country thatan entry against 
- the interest ‘of the man who made it is 
receivable in evidence after his death for 
all purposes. What isthe meaning of its 
being against his interest? I adopt the view 
` of Mr. Baron Parke inthe case of Reg. v. 


Lower Heyford (2), that it must be prima 


facie against his interest, that is -to` say, 
the uatural meaning of the entry standing 
alone must be against the interest of the man 
who made it,” 

In Massey v. Allen (3) Vice-Chancellor 
Hall introduced a qualification to the effect 
that “Im order to be admissible as a declaration 
against interest, the entry must, I take it, be 
one which under no circumstances could 
operate for theadvantage or benefit of the 
party who made it.” ° | 


. In Ez parts Edwards, In re Tullemache (4) 
the Court of Appeal remarked that the 
statement to be receivable 
must have been against the interest of the 
person at the time of making it and 


(1) (1876) 3 Ch. D. 603; 45 L, J. Ch. 798;* 24 W. 
W. R. 877 


(2) 2 Sm. L. O. 7th Ed. 3833 h Ed. 329). 
(3) (1879) 13 Ch. D. 558; (11t J. Ch. 76; 41 L. T. 
788; 28 W. R. 212. 4a L 


(4) (1884) 14 Q. B. D. 415, 
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not an admigsion which mayor may not 
turn outat some subsequent time to have been 
against his interest.” 


In Tucker v. Oldbury Urban District 
Council (5) Lord Justice Moulton added 


a further qualification that “It must 
be“ shown that the statement was to 
the knowledge of the deceased contrary to 


his, interest.” 


In “this state of authorities, the question 
came up for consideration before the Court of 
Appeal in Ward v. Pitt §& Oo., Lloyd v. Powell 
Duffryn Steam Coal Company (6). The state- 
ment which was sought to be put in related 
to the acknowledgment of paternity and a 
promise made by the deceased to marry the 
mother of the child, whoclaimed compensation 
under the “Workman’s Compensation Act” 
as a dependent on the deceased. Lord Justice 


_ Hamilton, after making an incidental observa- 


tion that as between the dicta of Blackburn, 
J., in Smith v. Blakey (7), that the statement 
must be one which never could be made 
available for the person himself, and that 
of Jessel, M."R., that it is sufficient that 
the statement is grima facie against the in- 
terest of the person making it, he was inclined 
to the former view, “if there is any real 
difference between them,’”— proceeds to lay 
down categorically the tests of admissibility 
of statements against interest. According 
to the learned Lord Justice, (a) the deceased 
must have had. personal knowledge of the, 
facts he was stating, (b) the fact should have 
been to the deceased’s immediate prejudice, ` 
(e) the statement mnst have been, to the 
knowledge of the deceased, contrary to his 
interest, and (d) the interest must be either 
pecuniary or proprietary. The case went up 
to the House of Lords. Lords Loreburn and 
Moulton apparently aecepted the statement 
of the law as laid down by the Court of 
Appeal; but Lord Shaw was not prepared 
to agree with it. See Lloyd v. Powell Suffryn 
6 


2 . 

(5) (1912) 2 K. B. 317; 81 L. J. K. B. 668; 106 L. 
T. 669; (1942) W. C. Rep. 238, 

(6) (1913) 2 K. B. 130; 82 L. J. K. B. 533; (1913) 
W. C. & I. Rep. 355; 108 L.T, 201; 57S J. 201; 
29 T. L. R. 291. 

(7) (1867) 2 Q. B. 326;8 B.& S 157, 36 L. J.Q. 
B.*166; 19, W. R. 492, 
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Steam Coal Company Idd. (8). The other 


4 learned Lords made no comment on this 


point. The statement was held admissible by 
the whole House on another ground. 


` Accepting in their entirety the quabifi- 
cations suggested by Lord Justice Hamilton 
in Ward v. Pitt § Co., Lloyd v. Powell 
Dufryn Steam Coal Dona; (6), I am 
of opinion that the statement in Ex- 
hibit VIII is receivable in evidence. It 
fulfils all the four conditions suggested by the 
Lord Justice. It was undoubtedly against 
the proprietary interest of the person making 
it. Mr. A. Krishnaswami Aiyar contended 
that this statement may at some future time be 


` availed of by the maker to claim the trustee- 


~ this case. 


ship. Ido not think this criticism has any 
force. Even Mr. Justice Blackburn’s very 
stringent requirement seems to be satisfied in 
Lord Justice Moulton in Fucker v. 
Oldbury Urban District Council (5) points 
out: “Such declarations were admitted as evi- 


_denge in our jurisprudence on the ground 


that declarations made by persons against 
their own interests are extremely unlikely to 
be false.” 


In this view, it seems to me that the 
statement, Exhibit VIIJ, is a very valu- 
able piece of evidence in this case. As 
pointed out in Smith’s Leading Cases, 


jv olume TI, 12th Edition, at page 316: 


“It is now, however, well settled that 
‘declarations of deceased persons against their 


. Interest, pecuniary or proprietary, are receiv- 


able not only to prove so much contained 
in them as is adverse to the interest, but 
to prove collateral facts stated in them; at all 
events, so far as relates to fasts which are not 
foreign to the declarations, and may be taken 
to have formed a substantial part of them; see 
per Cockburn, O. J., in Reg. v. Birmingham 
Overseers (9), where a parol declaration by 
the degeased father of a pauper’s husband as 
to his occupation of a tenement as tenant 
at a certain rent was held to be admissible 
to prove the pauper’s statement; anfl per 
Polleck, ©. B:,in Milne v. Lesley (10).” 


(8) (1914) A. C. 788; 88 L. J. K. B. 1054; (1914) 
W. C, & T. Rep. 460; 111 L. T. 388; 58 S. J. 514; 30 
T. L. B. 456. 

(N. Sa 


(9) 1 B. & 8. 763; 31 L. J. M. O. 63; 8 Jur. 
37; 5 L. T. 309; 10 W. R. 41; 121 E. R. 897. ké 

(10) 7 H. & N. 786 at p. 795; 31 L. J. Ex. 257; 8 
Jur, (x. s.) 121; 5 L, T. 802; 10 W. R. 250. 
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The statement is, therefore, evidence that 
the property had been given away. It also 
negatives proprietorship at the time of the 
deposition in the plaintiff’s father. I might 
refer to one Indian decision before leaving this 
part of the case. In Abdul Aziz Molla v, 
Ebrahim Molla (11) the statement that there 
was a tenant on the land was regarded as 
one against the proprietary interest of the 


‘landlord. For all these reasons I am of 


opinion that the statement in question is 
receivable in evidence. It was made at a 
time when Ramaswami is not shown to have 
had any interest adverse to that of the plaint- 
iff’s father. Further, one of the facts men- 
tioned in that statement is now admitted to 
be true. 

The next piece of evidence which tells very 
much against the plaintiff, is that no document 
passed between his adoptive mother and the 
lst defendant when the village passed int® the 
latter’s possession. Itis impossible to believe 
that private property would have so easily 
been surrendered without protest. 1 do not 
believe the suggestion that the adoptive 
mother is inimical to the plaintiff. Was 
she inimical when her husband died ? There 
is- absolutely no evidence to support this 
suggestion. On the other hand, the fact that 
at this time the widow took Exhibit ILI to 
evidence the assignment of Vengalur and 
Exhibit G for the assignment of the lease 
right in the Devastanam villages negatives 
ill-will and shows that the village was given 
up without any document, because there was 
no proprietary interest in ib. Again, it is 
admitted that the Ist defendant never render- 
ed nor was asked to render an account of the 
If the village was 
private property it is incredible that such a 
thing could have happened. The widow has 


“not been examined in the case to show under 


what circumstances she parted with pos- 
session. | 

As against these facts, the plaintiff relies on 
Exhibits D, R,S,T and II and the payment 
of poruppu by him. Exhibit D is headed 
“Purchase account.” The first entry is in 
1892. That entry states that a sum of Rs. 
392 and odd was debited against the village 
of Pannipullanvayal. There is no evidence 
whether this sum included the price paid for 
the purchase. However that may be, the 


(11) 816. 965, 
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document is unreliable for more reasons than 
one. If, as Mr. Rangachariar contended and 
as the heading implies, it 1s a separate ledger 
relating to the purchase of the suit village, the 
entries relating to the payment of porugpu in 
1900 and to the payment of kist in 1907 
should find no place init. If, on the other hand, 
it is a general ledger of all transactions relat- 
ing to the village, there ought to be more 
entries about the payment of poruppu and 
about the expenses of cultivation, etc. I am 
unable to place any reliance on this document. 
Exhibit R is the day book of the plaintiff. It 
contains an entry about the Rs. 392, corre- 
sponding to Exhibit D. This document takes 
the case no further. Exhibit S, which is a 
continuation of Exhibit R, on the other hand, 
tends to show that the village was dedicated 
tothe temple. In more than one place in that 
document, the credits are entered as received 

“through the accountant of Kandadevi.” 
Debits through the temple accountant are also 
‘made. One entry in pagé 72 looks as if arti- 
cles for pooja were purchased for the temple. 
There is no satisfactory explanaticn for intro- 
ducing the name of the temple accountant, if 
the village was not an endowment. Exhibit T, 
the atnthugat account, does include’ this 
among the properties of Ramanathan Chetty. 
An ainthugat account among Chetties is an 
account of the properties in the possession of a 
person. Non constat that it would not include 
properties held by him on trust. A general 
account of assets might include private as well 
as trust properties. Exhibit [I was strongly 
relied on. It is the plaintiff’s account in 
A.L.A.R.’s ledger. This undoubtedly shows 
that A.L.A.R. had no claim to the property 
and that he debited the plaintiff’s father with 
the sum 0f Rs. 392 in respect of the plaint 
village. Ido not think this is evidence that it 
was the private property of the plaintiff. My 
surmise is that Ramanathan Chetty wanted to 
have the credit of being the donor of this 
property to the Kandadevi temple, seeing that 
his pangali endowed Kaliar Coil with property 
worth four times as much, and agreed to debit 
himself with the cost of its purchase; un- 
fortunately all the persons who could speak to 
what took place at or about 1890 are dead. 
The fact that Ramanathan’s widow never 
claimed the surplus proceeds of this village 
from the Ist defendant strongly cor- 
roborates this opinion. However that may 
be, I do not think the evidence I have 
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é 
discussed is sufficient to discharge the 
burden, which is strong on the plaintiff 
that the village is the private property of 
his adoptive father. I agree with the 
Subordinate J udge on this question. 

"I wish to say a few words on the 
question of limitation. The plaintiff has - 
to prove that he was within time when 
he instituted the suit. He relies on Exhibit 
A, an affidavit made by him in September 
1907, in which he gives his date of birth 


"as the 10th September 1889. This docu- 


ment is spoken to by the plaintiff and, 
therefore, is corroborative evidence of what 
he deposes. It can have no higher value. 
It is not independent evidence. Now, on 
examining Exhibit A, the first thing that 
strikes one is the laboured particularity of 
the statements contained init. Ordinarily. 
an affidavit would state that a man was 
born in a particular year and that 
he attained majority on the date of the 
application. Here we have a reference to 
the horoscope prepared as directéd by 
my natural father and in “my possession.” 
Then there is a statement that the natural 
mother and elder brother gave him informa- 
tion about the date of his birth. The 
natural mother was examined and she 
was not asked whether she gave any such 
information. The elder brother has not 
been examined at all. This document is 
of no higher value than the deposition 8f 
the plaintiff. It is true that there is no 
explanation on the defendants’ side for the 
plaintiff having made these statements, if 
they are false, in this affidavit. I do not 
think that absolves the plaintiff from 
proving that the affidavit was made under 
the circumstances mentioned in it. As 
regards the horoscope, Exhibit C, I have 
not the slightest hesitation in holding that 
it is altogether unreliable. I agree with 
Mr. Rangachariar that a horoscope # receiv- 
able in evidence under clause (5) of section 
32 of the Evidence Act. I do not think 
that either clause (2) orclause (4) covers 
it. Inefaja Goundan v. Raja Goundan (12) a 
horoscofe was admitted in evidence. In 
Chuah Hoot Gnoh Neoh v. Khaw Sim Bee (13) 
we have the authority of the Judicial 


(12) 17 M. 134; 4 M. L. J. S 
(13) 31 Ind, Cas, 637; 19 C. OW, N, 787 (P. O4), 


8 


ethe plaintiff’s mother who 


` he is within time. 
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Committee in support of its admissibility. 


But I think Mr. K. V. Krishnaswami 
Aiyar is right in contending that the party 
making it must have had special means of 
knowledge. The evidełce of P. W. No? 10 
is worthless. We have to depend upon 
his ipse digit that Exhibit © is in his 
father’s writing. No documents have been 
produced for comparison. The astrologer 
-was living 8 miles away from Devakotta 
and no satisfactory explanation is given 
for having gone to Ariakudi in search of 
an astrologer. There is nothing to show 
that the father of P. W. No. 10 had any 
special means of knowledge. Exhibit © is 
further: an extraordinary document for a 
horoscope. In the rasi chakaram, only two 
planets’ are entered. All the other seven 
are left out. The dasabukti at the date 
of the birth is not given. The horoscope 
does not begin and end in the usual way. 
I am unable to place any reliance on this 
document. Exhibit L, a copy supposed to 
have been. kept by P. W. No. lọ, isof 
‘a piece with the evidence*of P. W. No. 10, 
and I reject it unreservedly. The plaintiff 
relies on Exhibits F, G, and FF, F and G 
are documénts executed by the plaintiff to 
the defendant. Exhibit FF is a plaint in 
“which the plaintiff is described as a minor. 
As against this we have the deposition of 
supports the 
suggestion that the plaintiff was born m 
1887. There is also the evidence of the 
ist defendant. What presses the most is 
the absence of the elder brother from the 
witness-box and the failure to elicit from 
the mother as to when he was born and 
after how many children. I do not think 
the plaintiff has proved satisfactorily that 
On the merits and on 
limitation, I hold the plaintiffs case must 
fail. 
of respondents Nos. 1 to 3. 


I shall very briefly deal with Appeal 
No. 220 of 1912. The claim is fot the 
balance of nuzzur due for the agsignment 
of lease rights in certain villages. The 
assignment was in 1896. There was no 
document on that date. The amount settled 
was Rs: 3,700 and odd. Admittedly Rs. 1,700 
and odd . was paid. The deféndant’s 
plea is that there was poruppu due to the 
lessor on the date of the transfer to the 
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extent of Rs. 2,000, that he discharged 
that debt and that consequently nothing is 
due to the plaintiff. Five years after the 
assignment, in 1901 Exhibit III was executed 
by the Ist defendant in which reference is 
made to his liability to pay poruppu for 
1895. I regard this as part of the arrange- 
ment for releasing the claim for the balance 
of the nuzzur. Exhibit III does not say that 
anything more was due tothe widow on 
that date. I see no difficulty in accepting 
the explanation of the Ist defendant in the 
witness*box, which bears the impress of 
truth on it andis in accordance with the 
probabilities. If any portion of the nuzzur 
remained due, a demand would have been 
made for it. I do not agree with the learned 
Subordinate Judge in saying that the Ist 
defendant's evidence should not be accepted. 
The claim appears tobe a stale one, e The 
appeal must be dismissed with costs. 

The Memoranda of Objections in the two 
appeals are not pressed and are dismissed 
with-costs. 

Appeals dismissed. 





CALCUTTA HIGH COURT. 
ÅPPEAL PROM APPELLATE Decree No. 3770 
or 1913. 

March 23, 1916. 

Present: — Sir Lancelot Sanderson, Kr., Chief 
Justice, and Justice Sir Asutosh 
Mookerjee, Kr. 
BENI RAI—Derenpant No. 5—~ 
APPELLANT 
versus 
NATABAR SIRKAR AND OTHERS — 


RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 43—Mort- 
gage of non-transferable right—Sulsequent acquisition 
of transferable interest—' Exercise of option, whether 
affects bona fide purchaser without notice--Arguments 
not urged in lower Courts—Appeal, second—Pleading— 
Practice. 

The 1st defendant's father mortgaged to the plaint- 


~ 


_ iff certain property in which he had only a non- 


transferable interest, erroneously representing to 
the mortgagee that he had an absolute transferablo 
The mortgagor, however, subsequently 
acquired the transferablo mokarari right in the pro- 
perty. The mortgagor’s sons transferred their in. 
terests in the property to defendants Nos. 3 and 5 
who ‘vere found ‚to have had no notice of the plaint- 
iff’'s mortgage: 
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Held, (1) that the plaintiff was entitled to sue 
on his mortgage by virtue of the provisions of 
section 43 of the Transfer of Property Act; [p. 977, 
col. 2. 

(2) that the plaintiff’s right was subject, under the 
terms of the last clause of the section, to the rights 
of defendants Nos. 8 and 5. [p 977, co. 2] . 

The High Court refused to allow plaintiff to 
urge in second appeal that his non-repudiation of 
the mortgage was an ‘exercise of the option’ under 
section 43 of the Transfer of Property Act, as the 
point y" not raised in the lower Courts. [p. 977, 
col. 2. 


Appeal against the decree of the District 
Judge, Bankura, dated the 16th August 
1913, confirming that of the Munsif, Bankura, 
dated the 10th of July 1912. 


Babus Probodh Ohandra Chatterjee and 
‘Monmatha Nath Mookerjee, for the Appellants. 


Babus Karnumoy Bose, Bepin Behari Ghose 
and Satish Chandra Mookerjee, for the Re- 
spondents. 


JUDGMENT. 


Sanperson, C.J.—Thisis an appeal by 


Beni Rai, the Sth defendant, against the 
decision of the learned District Judge of 
Bankura which was in favour of the plaintiff. 
There is also a cross-objection on behalf of 
the plaintiff, | 

The facts are as follows : — 

On the llth November 1898 Girish Roy, 
the father of defendants Nos.1 and 2, 
executed a mortgage in favour of the 
plaintiff, the land hypothecated being 
described as panchaki mokarart jamai, which 
may be translated asa tenancy right held 
at a fixed “quit rent,” which is capable of 
being transferred. The mortgagor at the 
time had a mere Ghatwali tenure which was 
not transferable. 

In August 1910, Girish acquired the 
46 “99 8 : : 

mokarari” right in the property and at some 
time between the last-mentioned date and 
13th July 1902 Girish died. 

On the 13th July 1902, defendant No. l, 
one ofthe sons of Girish, sold his share in 
the property to defendant No. 3 without any 
mention of the mortgage, and it has been 
found that defendant No. 3 had in fact no 
notice of ihe mortgage. 


On the 23rd November 1919, the defend-° 
ant No. 2, the other son of Girish, sold his 
interest to the defendant No. 5, who ig the 
appellant in this appeal, without any mention 
of the mortgage of 1898. 
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On the 8th March 19:1, defendant No. , 


2 executed a usuffuctuary mortgage of his 
interest in favour of defendant No. 3. 

The plaintiff now sues the sons of Girish 
and the other defendants, who may be 
described as subsequent purchasers, under 
section 43 of the Transfer of Property Act, 
alleging that he advanced the money relying 


on the representation contained in the 
mortgage as to the character of the 
property. It has been found that the 


plaintiff's mortgage was made bona fide and 
for good consideration and in the deed 
itself the land is described as a transferable 
interest, viz., panchakt mokarari jamat, 

Defendants Nos. 3 and 5 contested the 
suit, 

It has been held by the District Judge 
that the sale by defendant No. 2 to the 
appellant (defendant No. 5) on 23rd Novem- 
ber 1910 was fraudulent, and. that the 
plaintiff was entitled to sell the right of 
redemption tmherent in defendant No. 8 in 
case the decretal amount was not paid 
in time. This* would cover the interest 
which defendant No. 5, the appellant, 
alleges he has in the property, and con- 
sequently he has appealed against the 
decision. - i 

The frst ground urged was tbat at 
the time of the mortgage of 1898, the 
plaintiff knew that the property was in-e 
alienable. te 

The lower Appellate Court, however, has 
found on the facts that there was no proof 
of this contention and inasmuch as the 
grounds of appeal did not include this 
point, we decided during the course of the 
argument that this was not open to tha 
appellant. 


The other grounds relied upon were :—_ 


(1) That the Jlewer Appellate Court 


' decided the question of title as between 


defendants Nos. 3 and 5, although this 
matter was beyond the scope of the suit, 
which was merely to enforce the mortgage 
of 1&98— and although the Court of the 
first instince had expressly left open the 


above-mentioned question between defendants 
Nos. 3 aud 5, 


. (2) dhat the finding of.the lower Appel- 
late Court that the sale to the defendant in 
1910 was frandulent was based in the Court 
of first instance on a presumption which 


+t 
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s the lower Appellate Court ° discarded - 
being unsupportable and that the fewer 
v Appellate Court, having so discarded the 
above- mentioned presumption, was wrong 
In affirmivg the finding of the Court of first 
Instance on this point inasmuch as there Was 
no evidence to support it: 


In my judgment the appellant, defendant 
No. 5, is entitled to succeed on the last- 
mentioned ground. I think the District 
Judge was right in rejecting the presump- 
tion which the Court of first instance drew, 


viz., that because the defendant No. 5 was- 


the: father-in-law of defendant No.1, he must 
be presumed to have known cf the mortgage 
executed in 1898 by Girish, the father of 
_ defendant No. 1, and that being so, I can- 
not find that (here was any evidence which 
would justify the -conclusion that the sale 


“of 1910 to defendant No. 5 was fraudulent, - 


except perhaps the fact of the usufruc- 
tuary mortgage of the same property being 


executed by defendant No. 2 in March 
; 1911, A 
But the Munsif in the . Court of first 


instance had expressly left open the question 
of title between the defendants Nos. 3 and 5; 


a decision on this question would necessarily” 


involve the- investigation of the facts relat- 
ing to the two above-mentioned deeds and 
this was expressly ruled out and declared 


not to be material to this suit, and under : 


these circumstances I do not think the 
finding of the lower Appellate Court can be 
supported and the case must be remitted for 
further hearing on the question whether the 
alleged sale by defendant No. 2 to defendant 
No. 5 in 1910, was fraudulent or not. The 
further hearing should be confined to this 
question only. 


The learned Vakil who appeared for the 
~ plaintiff contended that he need notrely on 
section 43 of the Transfer of Property Act, 
first, because the plaintiff as mortgagee had 
in the first instance the immovable property 
and no additional interest was acquired in 
such property by the transferee, second, that 
the plaintiff by not repudiating the mfr tgage 
when he ascertained that the mortgagor’s 
original interest was merely ghatwal¢ and 
that he had subsequently obtained a trans- 
ferable interest, had in fact exercised the” 
option referred to in section 43 before any 
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of the subsequent transactions and, there- 
fore, the plaintiff’s title to the mort- 
gagor’s transferable interest had become 
complete and there was consequently no 
scope for the application of section 43. 


As regards the second point, itis to be 
noted that in both the Courts below the 
plaintiff did not at any time allege 
had exercised the option given 
by the section and as far as I can 
ascertain, the case proceeded upon the 
assumption that the institution of this 
suit was to be regarded as the exercise by 
the plaintiff of the option given by section 48 
discussion of any of the 
matters in both the Courts would have been 
immaterial and for this reason I think this 
point cannot prevail. 


And as regards the first point, Girish 
the mortgagor had no -interest in the pro- 
perty which was capable of transfer at the 
time. of the mortgage, though the deed did 


erroneously represent it as a transferable 


interest and consequently the mortgagee 
obtained no title to the property at the 
date of the mortgage. In my judgment 
section 43 does apply to this case, and the 
mortgagee’s right to the interest subse- 
quently acquired by the mortgagor must be 
subject to the last~clause of the section 
as to transferees for consideration in good 
faith without notice of the existence of the 
option. 


It is to be noted that the case put 
forward by the’ plaintiff in the Court 
below proceeded on the assumption that 
the plaintiff could not succeed with- 
out calling in aid the provisions of 
section 43 of the Transfer of Property 
Act. | 

As regards the crogs-objection raised by ~ 
the plaintiff as to the title of defend- 
ant No. 38, the lower Appellate Court 
has found on the facts that the trans- 
actions entered into by this defendant in 
1902 and 1911, were bona fide and with- 
out notice of the mortgage of 1898, 
This defendant seems to have searched 
the register as far back as the year 
in which Girish acquired the transferable 
interest, up to which time it was alleged 
it wase known that the interest was merely 
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alaa and consequently there was 
no reason to search beyond that time. 
The learned District Judge has adopted 
this view and I see no reason to differ 
from him. — 
The result is that the Jaai cross- 
$ objection as against defendant No.3 will. 
be dismissed with costs and the appeal of 
defendant No. 5 will be allowed with 
costs and the case, referred to the 
District Judge for the trial of the one 
issue only, vizą the question whether the 
alleged sale by defendant No. 2 to defendant 
No. 5 in 1910 was fraudulent or not. The 
District Judge will act under Order XLI, 
rule 28, of the Ist Schedule ‘to the Civil 
Procedure Code. 
MOOKERJEE, J.—I agree. 
Appeal allowed; Case remanded, 
Cross-objections dismissed, 


: CALCUTTA HIGH COURT. 
APPBAL PROM ORIGINAL Decree No. 300 OF 
1911. 
June 17, 1914, 
Present; Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice. Beacheroft. 
GANPAT MAHTON AND otuers—Derunp- 
ANTS— APPELLANTS 
Versus 


RISHAL SINGH AND OTHERS-—PLAINTIPFS — 


RESPONDENTS, 

Bengal Tenancy Act (VIL of 1885), ss. 116, 120 (2) 
(a), Sch. TH, Art. 1 (a)~—“Any other evidence that 
may Le produced,” whether includes evidence contained 
in agreement or compromise between landlord 
and tenant—Recital in kabuliyat executed after 
2nd March 1883, if-admissible to prove zerait—zerait 
lund —Suit for ejecbment of tenants of zerait lands— 
Linitation. 

The expression “any other evidence that may be 
produced” in sub-section (2) (a) “to~section 120 
of the Bengal Tenancy Act does not include evidence, 
‘contained in an agreement orcompromise between 
u landlord and a tenant. [p. 979, col 2] 

The recital in a kabuliyat executed by a tenant 
after the 2nd March 1883 that the land is zerat, 
cannot be treated as evidence of its alleged zerait 
character. [p. 979, col. 2] 

Nilmont Chuckerdutti v. Bykant Nath Bera, 17 O. 486; 
Sher Bahadur'Sahu v. Mackenzie, 7 O. W. WN. 400; 
Masudan Singh v. Goodar Nath Pandey, 1 Q. L. Je 
436; Ajolhua Prosad Singh v Ram Golam Singh, 4 Ind. 
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Cas. 529,18 C9 W. 
Raghu Nath Sahai, 1 Ind. Cas. 511; 13 C. W. N. 135; 9 
C. L. J. 15, referred to. 

Obiter. —- A. suit for ejectment of a non-occupancy 
raiyat of a zerait land must be instituted within 6 
months after the expiry of the term of his lease, as 
the operation of Article 1 (a) of Schedule III of the 
Bengal Tenancy Act js not excluded by section 116 
in the case of zerait lands, [p. 981, col. 1.] 


Appeal froma decision of the Snubordi- 
nate Judge, Monghyr, dated the 27th June 
1911. < 

Babu Mohini Mohan Chatterjee and Babu 
Probodh Chandra Dutt for Babu . Surendra 
Kumar Bose, for the Appellanis. 

Babus Umakali Mukerjee 
Sahay, for the Respondents. 


JUDGMENT.—This is an appeal by the 
defendants in a suit for ejectment and 
arrears of rent. ‘The plaintiffs are land- 
lords, and their case is that the defendants 
executed a kabuliyat in their favour fora 
term of seven years, and came into occupa- 
tion of the disputed lands on the 19th 
September 1902. The term expired on the 
dth June 1909. The kabuliyat states express- 
ly that on .the expiry of the term the 
tenants would give up the lands, but they 
did not vacate the lands, and the present 
action was consequently commenced on the 
16th September1910. The plaintiffs assert 
that the lands- are their zerazét and that the 
defendants have not acquired the status 
either of occupancy or non-occupancy razyats 
under the provisions of the Bengal Tenanty 
Act. The defendants allege, on the cther 
hand, that they were in occupation 
from before the execution of the kabulzyat, 
that the lands are not zerat and that they 
are in fact occupancy razyats as recorded 
in the Settlement proceedings. The Court 
below has held that the lands are zerazt 
lands and that the plaintiffs are entitled to 
eject the defendants. On the present appeal 
it has been argued that there is no evidence 
to show, at any rate no reliable evidence to 
prove, that the-lands are zerazé as alleged by 
the plaintiffs, 

The evidence has been placed before us 
and ib appears that the only evidence to 
show that the lands are zerazt. is the recital 
in the kabulzyat of the 19th September 
1902. It has been argued on behalf ‘of the 
‘defendants. appellants that this recital is not 


and Kulwant 


admissible i in proof of the allegation that 
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the lands are zeraít; and in support of this 
view reliance has been_ placed upon the 
cases of Nilmont Ohuckerbutti v. Bykant Nath 


Bera (1), Sher Bahadur Sahu v. Mackenzie(2’: 
‘Masudan Singh v. Goodar Nath Pandey (3) 


and Ajodhya Prosad Singh ye Ram Golam Sigh - 


(4). On the. other hand’ attention has been 
invited to the decisionin Bh agtu Singh v. Raghu 
Nath Sahur (5), where, it is said, a different 
view was taken. The question ed must be 
determined primarily on a construction 
of the statutory provisions on the subject. 
Sub-settion (3) of section 120 of ‘the 
` Bengal Tenancy Act, read with sub-sections 
(1) and (2), lays- dawn the tests to deter- 
mine the.question, whether a. particular 
land is the proprietor’s private land. Accord- 


ing to clause (a) of sub-section (1), land 


which is proved to have been cultivated as 


zeratt by the proprietor himself with his own 


stock or by’ his own servants or by hired 


. labour for twelve continuous years imme- 


diately before the passing of the Bengal 
Tenancy Act is the proprietor’s private land. 
There is no evidence of this descriptiom in 
‘the case befére us. According to clause 
(b) of sub-section (1), cultivated land which is 


recognised by villagé usage as the proprietor’s ` 


zerait is also the proprietor’s private land. 
There is no evidence of this description in 
the present case. Finally, according to sub- 
section (2) of section. 120, when a question 
arises whether any land, other than land 
bf the description mentioned- in clauses (a) 


and (b) ofsub-section (1), is zeratt the pre- 
' , sumption 


is that the’ land is not zeratt, 


- but to determiné the question regard shall 


be had to (a) local custom, (b) to the ques- 
tion whether the land was before the 2nd 
March 1883 specifically let as the proprietor’s 
private land, and (e) to any other evidence 
that may ba produced. ` - It will be observed 
that this sub-section refers to evidence of 
three descriptions: first, local custom; secondly, 
letting*® of the land specifically as the 
proprietor’s private land before 2nd March 
1883; and thirdly, any other evidence that 
may be produced. Inthe case before us, 


as. 529: 13 C. W. N. 661. 
as. 571; 18 C. W. N. 135; 9 C. LIAR 
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there is no evidence of locali usage or of 
letting before the 2nd March 1883; the 
only evidence of letting- which has been 
produced is the kabultyat of the 19th Sep- 
tember 1902. The question is, whether 
regard can ve had to this evidence as in- 


cluded in the comprehensive description 
“any other evidence that may be pro- 
duced.” Upon this point there has been 


some divergence of judicial opinion. 

In the case of Nilmont Chuckerbuttz.v. 
Bykant Nath Bera (1) the view was adopted 
that the expression “any other evidence 
that may be produced” means any other 
evidence tending to -show the assertion of 
any title on- the part of the proprietor 
and communicated to the tenant before tho 
2nd March 1883. The particular evidence 
produced in that case was an entry made 
in a settlement record in 1885 and 1886, to 
the effect that the disputed land wag the 
proprietor’s private land. The Court held 
that this evidence was inadmissible, because 
ig was evidence of an event which had 
happened after the 2nd March 1883. This 
interpretation seems open to the criticism 
that it unduly restricts the generality of the 
expression any other evidence that may be 
produced;” but, as will presently appear, it is 
not necessary for our present purpose to 
consider whether this extreme view gives 
effect to the true intention of the Legisla- 
ture. The question was raised again in the 
case of Sher Bahadur Sahu v. Mackenzie (2), 
where reliance was placed upon a statement 
made in a kabuliyat executed after the 2nd 
March 1883. The Court held that the 
evidence was not, admissible, not on the 
ground that it was not included in the 
expression ‘any other evidence that 
may be produced,’ but for the reason 
that when the legislature expressly 
made evidence of letting before the 2nd 
March 1883 admissible in proof of, the 
character of the land, they must have intend- 
ed to exclude evidence of letting after the 
2nd March 1883. The Court held in sub- 
stance that it would not be right to impute 
to the Legislature the intention that. they 
specifically made mention of evidence of 
letting before the 2nd March 1883 and 
then included evidence of letting after the 
2nd March 1883 in the general expression 
“any other evidence that may be produced,” 
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Had this been the intention the sub-section 
might have been differently framed, and if 
might have been laid down that regard 
shall be had to “local custom and any other 
evidence that may be produced.” The view 
taken in the case of Sher Bahadur Sahu v. 
Mackenzie (2) does seem reasonable, and, if 
we adopt it, there is no room for contro- 
versy thatthe recital in the kabulzyat of 
the 19th September 1902 cannot be treated 
as evidence of the alleged zerait character of 
the disputed lands. Thesame question was 
again mooted in the case of Masudan Singh 
v. Goodar Nath Pandey (3). One member 
of the Court did not.commit himself finally 
to an opinion upon the matter, but expressed 
a doubt whether the case of Nilmonz 
Chuckerbuttt v..Bykant Nath Bera. (1) gave 
effect to the true intention of the Legisla- 
ture. The other member of the Court 
held that the evidence contained in an 
‘agreement executed after the 2nd March 
1883 was not admissible in view of sec- 
tion 178 ofthe Bengal Tenancy Act, clause 
(4) of sub-section 3 whereof provides that 
nothing in any contract made between a 
landlord and a tenant after the passing of 
the Act shall prevent a rawat from acquiring, 
‘in accordance with the Act, an occupancy 
right inland. The view taken was that 
if the recital in an agreement between the 
landlord and the tenant made after the 
~ passing of the Bengal ‘Tenancy Act was 
admitted in evidence to prove that the land 
was the proprietor’s private land, in which 
no occupancy right would be acquired by 
the tenant, the provisions of clause (a) of 
sub-section (3) of section 178 would be 
practically defeated. The matter came under 
consideration again in the case of Ajodhya 
Prosad Singhy. Ram Golam Singh (4) where 
the view taken in Nelmont Chuckerbutte v. 
Bykant Nath Bera (1) was practically adopted, 
though for the purposes of that case the more 
restricted view taken in Sher Bahadur Sahu 
v. Mackenzie (2) would have been sufficient 
to support the conclusion of the Court. 
Finally, in the case of Bhagtu Singh v. Raghu 
Nath Sahu (5) the earlier cases were dis- 
tinguished, and it was held that evidence, 
which was relevant under the provisions of 
the Indian Evidence Act, could be admitted 
quantum valebat, although it related to a 
transaction subsequent to the 2nd March 
1883. Since the decision of these cases, 
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(a) to section 120. That sub-section is in 
these terms: “Notwithstanding anything’ 
contained in any agreement or compromise, 
or in any decree which is proved to his 
sadisfaction ‘have been obtained by 
collusion or fraud,a Revenue Officer shall 
not record any land as a proprietor’s pri- 
vate land, unless it is proved to be such by 
satisfactory evidence of the nature described 
in sub-section (1) or sub-section (2).” The 
intention of the Legislature, as indicated in 
the new sub-section, obviously is to exclude 
from sub-section (2) evidence contained in 
an agreement or compromise between the 
landlord and the fenant. This clearly 
confirms the view taken in the case of Sher 
Bahadur Sahu v. Mackenzie (2) and shows that 
the expression “any other evidence that 
may be produced” does not include an 
agreement or a compromise between the 
landlord and the tenant. --We hold, accord- 

ingly, that the recital in the tabuh git of 
the 19th September 1902 cannot rightly be 
treated as evidence of the alleged zerazt 
character of tle disputed lands. We may 
add, however, that even if the view taken 
in Bhagtu Singh v, Raghu Nath Sahar (5) were 


adopted, we feel no doubt whatsoever that >. 


the recital by itself would not justify the 
inference that the lands were zeratt. We 
must further. remember that the defendants 
have been recorded as settled raiyat. They 
start with a presumption in their favour. 
We have also the important fact that the 
defendants were found to be settled ratyats 
in a proceeding for commutation of rent 
under section 40 of the Bengal Tenancy Act. 
We have finally the presumption mentioned 
in sub-section (2) of section 120, that the 
lands are not the proprietor’s private lands. 
The burden lies very heavily upon the 
plaintiffs: to establish their allegation of 
zeratt, and is unquestionably not discharged 
by the recital in the kabulcyat of fhe 19th 
September 1902, even if such recital were 
deqmed admissible as. evidence for this 
purpose. The inference is irresistible that 
the plafntiffs have wholly'failed to establish 
that the disputed lands are zeratt. 

There would have been a grave difficulty 
in the way of the success of the plaintiffs, 


"even if they had established that the lands 


Article (1) (a) of Schedule 111 


were zerait. 


of the Bengal Tenancy Act provides that a 


sub-section (2) 7. 
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suit to eject a non-oceupancy rayat on the 
-ground of the expiration of the term of 


ahis lease shall be brought within six months 


- this” 


from the expiration of the term. This 
Article replaces section 45 of the Bengal 
Tenancy Act which originally found a 
place in Chapter VI. Séction 116 excluded 
the operation of section 45 in the case ofa’ 
proprietor’s private lands, when such lands 
were held under leases for aterm of years 
or under leases from year to year. Section 


‘45 laid down a two-fold condition, ‘namely, 


first, that six months before ‘the expiry of 
the term a notice must be served upon the 
non-occupancy ratyat and secondly, that the 
suit for ejectment must be institnted within 
six months after the expiry of the term. 
This provision was, by virtue of section 116, 
inapplicable to zeract lands, when such lands 
were held under leases for aterm of years. 
or under leases from year -to year. Sec- 
tion 45 has now been repealed and has been 
replaced by Article (1) (a) of Schedule III. 

There ean be no ‘question that the defend- 

ants, even if they had been tenants of zerait 
lands, would *be non-occypancy  razyats 
ikonek by virtue of section 116, the special 
provisions of Chapter VI might not have 
applied to them. But tke operation of Arti- 
cle (1) (a) of Schedule III is not excluded 
by section 116 in the case of zernit lands. 
Consequently, if the lands were proved to be 
zerait, the plaintiffs would be bound to 
fnstitute this suit within six months from 
the 4th June 1909; but it was not com- 
menced till the 16th Séptember 1910. The 
suit is conseauently clearly barrea by 
limitation. 


The result is that this appeal is allowed 
and the decree of the Subordinate Judge 
discharged. The claim for ejectment is 
dismissed. As the plaint contained a claim 
for the rent of the year 1816, we make a 
decree in favour of the plaintiffs for 
Rs. 606 in respect of the rent and cesses 
for that year, without prejudice to the right 
of either party _to prove the proper amqunt 
ef rent, for subsequent years, in any suit 
that- may be brought < hereaftef. The 
arrears decreed will carry interest at 12% 
per cent. per annum from the 4th June 


1969 to the date of suit, and at 6 per 
cent. yer annum from date of syit to” 
date. 


The total amount thus deter- 


E 


INDIAN CASES, 


_ Judge 


961 


mined will be set off against the costs 
allowed to the defendants. The defend- 
ants will have fall costs both here and 


‘in the Court below. 


Appeal allowed, 


LOWER BURMA CHIEF COURT. 
Crvin Revision Petition No. 195 or 1915. 
February 9, 1916. 
Present:—Mr. Justice Twomey. 

M. E. MOOLA—DeEFenpANT— APPLICANT 

CENSUS 

K. C. BOSK—Ptrarntirr—ResponvDent. 

Master and  servani— Wrongful diamissal—Notice— 
Damages. 

When a servant is wrongfully dismissed he can 
sue for damages nnd the amount of damages to ba 
awarded will “depend upon the nature of the Wiring 
contract and the wages agreed npon. In the cuase of 
a domestic servant damages amounting to a month’s 
wages might be given, and in the absence of any 
definite agreement or established custom, the contract 


of service is terminable by ao reasonable notice. [p. 
982, col. 1.] 


Mr. I. Khan, for the Applicant. 
JUDGMENT. - In this case the plaintiff- 


-- respondent was engaged asaclerk at Rs. 60 


n month by the applicant and was dismissed 
summarily after he had served for only 13 
days. He sued the defendant-applicant 
for his wages for the 13 days and fora 
months pay in addition in lieu of notice. 
The defendant-applicant pleaded thaf the 
man was only taken on trial and that, 
as his work was unsatisfactory, he was 
dismissed after 13 days. Defendant offered 
to pay the wages due for 13 days but 
plaintiff refused to take them. 

The learned Additional Judge of “Small 
Cause Court found that the ‚plaintiff had 
been irregular and” unpunctual in his 
attendance but that the defendant had not 
proved incompetence or disobedience. The 
apparently considered that the 
defendant discharged the plaintiff without 
due cause and this question cannot be 
re-opened in revision. He held that, though 
there was no agreement as to notice, the 
defendant should kave given plaintiff at 
least 15 days’ notice, and decree was 


‘granted accordingly for 28 days’ pay in 


all, Hi 
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When a servant is wrongfully dismissed 
he can sue for damages and the amount 
of damages to be awarded will depend 
on the nature of the hiring contract and 
the wages agreed upon. [See Smith’s 
Law of Master and Servant, 6th Edition, 
cases cited at page 148.] In the case 


of a domestic or menial servant: any 
damages amounting to a month’s wages 
might be given and it certainly could 


not be held that a months wages ‘would 


. be excessive in the case of a clerk. 


Moreover, inthe absence of any definite 
agreement or established custom, the 
contract of service is 
reasonable notice.. [See Smith’s Law of 
Master and Servant, 6th Edition, cases cited 
at page 60.] In the case of a clerk 
hired by the month 15 days’ notice is 


‘certainly not unreasonably long. 
It is clear, therefore, that the applicant. 


has not been dealt with too severely and 
that his application in-revision cannot be 
entertained. It is dismissed. 

, Application dismissed. 


ALLAHABAD HIGH COURT. . 
ixecurion Second Crvis APPRAL No. 1568 
or 1914. 

-= February 22, 1916. 
Present:—Mr. Justice Piggott and 
Mr. Justice Walsh. 


MUKTA PRASAD alias GAYA PRASAD— 
DEFENDANT — APPELLANT 4 
Versus 


MAHADEO PRASAD AND OTHEkRS— 


- PLAintTiFFS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 145, O. 
XXXIV, r. 14—Transfer of Property Act (IV of 1882), 
s. 67—Ewecution of simple money-decree—Compromise 
——Instalments —Surety—Surety mortgaging his immove- 
able property — Instalments not paid—Decree-holder, 
when can proceed in execution against mortgaged pro- 
perty of surety. È 


As the result of a compromise, effected in the 


course of the execution of a simple money-decree, 


the judgment-debtor undertook to pay, the decretal 
debt by annual instalments, while his surety cove- 
nanted that in the event of default he would him- 
self pay and thaton his failure to do this, the 
decrec-holder might proceed against his person and 
property. At the same time he mortgaged his 
certain immoveable property for the due performance 
of his contract of suretyship. The juadgment-debtor 
having made dofault and the surety also having failed 
to pay, the deerce-holder applied to execute his dee- 
reo by sale of the mortgaged property of the surety: 
Held, (1 that the provisions of section 67 0f the 
Transfer of Property Act and Order XXXIV, yule 14 
Civil Procedure Code, did not prevent the property, 
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“was given for a further sum, 
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proceeded again fi$m being taken in execution; [p. y 
984, col. 1.] ; 

(2) that the liability which the decree-holder 
was secking to enforce by his application for execn- 
tion was a personal liability and nothing else; [p. 
984, col, 1.] | 

(3) that there was no decree in existence for the 
sale of the property pyoceeded against but that it 
could be attached and brought to sale under the 
terms of the simple money-decree under execution 
by rcason of the liability incurred by the surety 
and under.the provisions of section 145 of the Code 
of Civil Procedure; -[p. 984, col. 1.] - 

(4) that the decree-holder’s prayer for sale of the 
mertgaged property might be regarded as equivalent 
toa prayer for- its attachment and sale, and that 
at any rate the decree-holder should be allowed to 
amend his application. [p. 983, col. 1.] ` 
- Por Walsh, J.—The surety’s property was liable to 
be sold on the terms of his bond. There is a clear 
distinction between a bond entered into by a surety 


“with a Court and given to the Court and a bond 


executed by a surety to a party. Inthe latter 
case, in the absence of some express covenant by 
the surety binding himself and his property as 
though it wero property of the judgment-debtor to 
mako it availablo for tho satisfaction of the*decree, 
the decree can be enforced as against the surety’s 
property only by a regular suit. [p. 984, col. 2; p. 
955, col. 1.] 

Execution second appeal from the decision 


of the Additional District Judge, Cawnpore, 


‘dated the 29th August 1914. 


Mr. M. L. Agarwala, for the Appellant. 
Mr. Damodar Das, for the Respondents. 
l ' JUDGMENT. 

Piagott, J.— The appellant in this case held 
a decree against Munno Lal and Radha Rawan. 
He attached certain property in execution 
of the decree. One Mahadeo Prasad objected 
that the property attached belonged to him. 
The three parties to this controversy, the 
decree holder, the judgment-debtors and 
Mahadeo Prasad respondent, came together 
and arrived at a compromise. A portion of» 
the decree was paid up at once. A pro-note 
and there 
wasa covenant that the rest of the decree- 
holder’s claim should be satisfied by annual 
instalments of Rs. 250. The attached pro- 
perty was accordingly released. Mahadeo 
Prasad, however, executed a _ security-bond, 
making himself liable asa surety for the 
due” performance by the judgment-debtors 
of thai portion of the agreemeat which 
related “io the payment of the stipulated 
annual instalments. He expressly covenant- 
ed that, in the event of default of payment 
jn respect of any two consecutive instalments, 
he wéuld himself make good the default 
out of his own pocket, He further coyenant- 
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ved that, should he fail to do this, he decree- 
holder might proceed in execution of the 
_ decree against his person and his property. 
- At the same time,for further assurance of the 
decree-holder, Mahadeo Prasad hypothecated 
certain property, namely, two houses and a 
shop belonging to- him? which were to 
be fhe security for the due perform- 
ance by him of his contract of suretyship. 
The compromise was accepted by the Court 
and was made the basis of an order by the 
execution Court. There has now been default 
in respect of two consecutive instalments, and 
- the surety Mahadeo Prasad has failed to make 
good the default as covenanted by him. The 
decree-holder applied to the Court below to 
execute the decree by selling for his benefit 
the two houses and ‘the shop referred to in the 
security-bond. The application is, "in my 
eopinion, not very happily worded, but must 
nevertheless be understood as an application 
for attachment and sale of the houses and 
shop in question. It is admitted that there 
“was no decree for sale in existence against 
thesé houses and this shop, sô that they 
could not be sold without previous attach- 
ment. I think it not unreasonable to regard 
the decree-holder’s prayer for sale of these 
properties as equivalent to a prayer for their 
attachment and sale. At-any rate, if the 

-nly possible objection to the granting of 
` this application were the fact that there 
was no express prayer for attachment before 
dle, I think the decree-holder should have 
been allowed an opportunity of amending his 
application. The Courts below have, however, 
rejected bis application on grounds which 
go much further than the technical objec- 
tion above suggested. They have held, in 
effect, that by reason of the operation of 
section 67 ofthe Transfer of Property Act 
and of Order XX XLV, rule 14 of the Code of 
Civil Procedure, the decree-holder cannot 
bring these houses to sale at all in exe- 
cution of bis.decree, and that his only remedy 
is to institute a suit against Mahadeo Prasad 
for the enforcement of the hypothecation 
contained inthe security-bond and so obtain 
a decree forsale of the properties. Wye have 
been referred in the course of argument to a 
good deal of case-law more or less bearing on 
this question. lam not sure that any one 
case, not distinguishable from the present on, 
some point or other of fact, has been laid 
before us. 
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It seems to me, however, that on . 
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the broad question involved there has been a 
difference of opinion between the Allahabad 
and Calcutta High Courts. The ruling of 
the Calcutta High Court has been referred 
to in the judgment of the lower Appellate 
Court [Tokhan Singh v. Girwar Singh (1)]. 
This case seems to have been doubted by the 
Full Bench of the said Court in Bai Nath 
Goenka v. Sta Ram Das (2). On the 
other hand, we have been referred to the two 
cases of Musammat Chandrabati v. Babu Ram 
(3); Brojendra Tall Dass v. Lakshmi Narain 
Khanna (4) in which principles substantially 
in accordance with the older ruling have been 
enforced. The Allahabad High Court, in 
the case of Janki-Kuar v. Sarup Rani (5) 
took a different line, and I am not aware 
that the principles there laid down have 
ever been questioned so far as this Court is 
concerned. What the learned Additional 
Judge in the present case has really de- 
cided is that there has been a chang® in 
the law by the substitution cf section 145 
of the present Code of Civil Procedure for 
section 253 and other sections of Act XIV 
of 1882, by which a decree-holder proceeding 
against a person who has become liable 
as a surety for the performance of any decree 
or a part thereofis limited to the personal 
liability of the surety, as distinguished from 
the liability of any property which the surety 
might have hypothecated as security for his 
own due performance of his covenant, I 
think the general point taken with regard to 
the effect of the words “to the extent 
to which he has rendered himself per- 
sonally liable” in section 145 of the present 
Code of Civil Procedure is a very arguable 
one; but with regard to the case immediately 
before us I would Le content to determine it 
on the ground that no question of the effect 
of the hypothecation, or of the liability of the 


‘mortgaged property as such, at present arises. 
“Ib may be that the decree-holder would 


have been gntitled to bring a separate suit 
for the enforcement of the hypothecation con- 
tained in the security-bond, and would have 
keen ina stronger position if he haddone so. I 
do not decide this point one way or the other. 


(1) 82 ©. 494; 9 C. W. N., 372; 1 C. L. J. 118. 
(2) 18 Ind. Cas. 900; 17 C. L. J. 267. 

(3) 27 Ind. Cas. 365; 19 ©. W. N. 178. 

(4) 29 Ind. Cas. 149; 19 C. W. N. 961, 

(5) 17 A. 99; A. W, N, (1895) 19. 
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It seems to me, however, that the liability 
which it is sought to enforce by the present 
application for execution is a personal liabil- 
ity and nothing else. There is, I repeat, no 
decree in existence for the sale of this pro- 
perty and it can only be attached and brought 
to sale, under the terms of the simple money- 
decree now under execution, by reason of 
the liability incurred by the surety and under 
the provisions of section 145 of the Code of 
Civil Procedure. I call this enforcing the 
surety’s liability to the extent to which he 
has rendered himself personally liable, and 
to no greater extent. It seems to me, there- 
fore, that there is no force in the suggestion 
that there has been any material change in 
the law with regard to the partisular point in 
controversy between tbe Allahabad and the 
Calcutta High Courts. The question is whether 
the provisiors of Order XXXIV, rule 14, 
prevent these particular propertiesfrom being 
taken in execution at all. To this question 
my answer would be that the said rule only 
applies when the mortgagee has obtained a 
decree for payment of money in satisfaction 
of a claim arising under the mortgage. In 
the present case the appellant has not obtain- 
ed a decree against Mahadeo Prasad at all. 
He has obtained a decree against other per- 
sons, and Mabadeo Prasad has become liable 
to have his property seized in satisfaction of 
the decree by reason of a special covenant 
entered into by him, which covenant, under the 
provisions of section 145 of the Code of Civil 
Procedure, can be enforced in the execn- 
tion department without any decree being 
obtained against Mahadeo Prasad at all. It, 
therefore, seems to me that the provisions of 
Order XX XIV,rule 14, have no application and 
cannot be put forward as a bar to the present 
proceedings. Subject to the remarks which 
I have made as to the necessity for an attach- 
ment prior to sale, I would accept this appeal 
and send the case back through the lower 
Appellate Court tothe Court of first instance, 
with orders to re-admit the appellant’s appli- 
cation for execution on to its pending file and 
to proceed with it according to law. I think 
the appellant is entitled to his costs in all 
three Courts including in this Court fees on 
the higher scale. 

Watsu, J.—I agree. In my opinion this 
appeal can be disposed of on one simple ‘point 
applicable to this caseand tono other. In 
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my view the “appeal raises no question of 
principle at all, but merely a question of the 
construction of a particular bond. As part of 
a compromise the respondent Mahadeo Prasad 
gave a bond or a mortgage over certain pro- 
perty and in that document he also entered 
into an express covenant that the decree- 
holder could realise by execution of the decree 
against himself personally or any property 
of his, including the mortgaged property. 
To my mind that brought him within 
section 47 of the Code of Civil Procedure 
by means of section 145. In the judg- 
ment appealed from are these words :— 

“Although the property hypothecated was 
attached, yet there is no evidence that it 
belonged to the judgment-debtors. The 
surety is admittedly the proprietor of it and 
the decree-holder had no right to proceed 
against it.” In my view that decision was 
wrong. The surety had entered into an 
express agreement that his property includ- 
ing the hypothecated property might be 
seized in sgtisfaction of this decree, and I 
have heard nothing in the course of the argu- 
ment which senders such “an agreement 
invalid in the eye of the law. If it 
is not invalid, the surety who had obtained 
time for the judgment-debtors is bound 
by any obligation, legal or otherwise, to 
carry it ont. In my opinion the application 
oughé not to have been worded as though it 
were for the enforcement of the mortgage, but 
as though it were an application for executing 
the decree. In my view the respondent 
has no merits of any kind, and I agree in 
any proposal for amendment, in order to do 
justice, which my learned brother Piggott 
thinks desirable. 

With regard to the question that has 
been raised as to the meaning of section 145 
of the Code of Civil Procedure, I prefer 
to express no opinion. In my view there is 
a clear distinction between a bond entered 
into by a surety with the Court and iven to 
the Court, as was the case reported as 
Janka Na Sarup Rani (5), anda bond, 
such as this, entered into between the 
parties.e In the latter case in the absence 
of some” express convenant by the surety 
binding himself and his property as though 
it were property of the judgment-debtor to 
make it available for the -satisfaction of 
the detree, T can see considerable difficulties 
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in the way of enforcing the bare security 
which the decree-holder chooses to take, 


s without going, through the formality of a 
suit, and to that extent I agree with the, : 


view taken by the Calcutta High Court, I 


_ think the parties tothe present proceedipgs 


were fully alive to these difficulties and 
made provision.for the express purpose of 
getting rid of them. 

By THE Court.—The appeal is allowed and 
the case is ordered to be sent back through 
the lower Appellate Court to the Court of 
first instance with. directions to re-admit 
the appellant’s application for exeeution on 
to its pending file and proceed with it 
according to law. The appellant is entitled 
to his costs in all three Courts, including in 
this Court: fees on the higher scale. 

Appeal allowed; Cause remanded. 


LOWER BURMA CHIEF COURT. 
Spectat SROOND Civic Arrasar No, 162 
' oF 19 5, 
January 21, 1916. - 
Present: - Mr. Justice Maung Kin. 
MAUNG -PO U—f.taintirr—-AprELLANT 
VETSUS 
e MAUNG PO THIN—DEFSNDANT— 


2 RESPONDENT. 

Buddhist Law, Burmese — Ancestral property—Parti- 
tion, proof ef—Presumption -Burden of proof. 

There is no presumption, in Burmese Buddhist 
Law, that ancestral property remains undivided till 
the contrary is proved, having regard to the fact 
that, among Burmese Buddhists, division of ancestral 
estate among the co-sharersis the rule and cases 
of co-heirs remaining in commensality are extremely 
rare. [p. 986, col. 1.] 

No general rule can be laid down as to the onus 
of proof in suits for division without reference to the 
facts of each particular case. [p 986, col. 1.] 

Where an intestate’s estate is enjoyed by his heirs 
in separate lots for a long period, the presumption 
is that the separate enjoyment is the resuls of a 


partition and the onus of proving that there was: 


no ga lies on the person asserting it. [p> 986, 
col. 2. 
Ma Hnin Si v.Ma Hnin Yi, Bur. Selegted ‘Judg- 
ments 22; L. B. R. (1872-92) 22, dissented from. 
Maung Lu Pev, Maung Te Gale, U. B. R. (1897—~ 
1901) If, 415, approved. ` 
Mr. Agabeg, for the Appellant. š 
JUDGMENT.—This is a suit fer the 


recovery of a piese of land and also for rent 
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due for the year preceding the institution of 
the suit. | 

The plaintiff’s case is as follows: — 

The land in dispute is a half portion of a 
plece of land which fell to the share of Ma 
Aung Gyi, mother of the defendant, and Ma 
Than Ngwe, the deceased wife oflthe plaintiff, 
when on the death of Ma Aung Gyi’s 
father, Mg. So Lay, the property left by 
him was divided between her and her two 
brothers, Mg, San Oh and Mg, Tun Aung 
On Ma Aung Gyi’s death, the 
land which fell toher share was divided 
equally between the defendant and Ma Newe 


‘Than and each worked his or her portion. 


Just before her death which took place about 
a year before the suit, Ma Newe Than let 
her half portion of the land in suit to the 
defendant for 60 baskets of paddy. The 
plaintiff now sues as being the person who 
is now .solely entitled to his wife's property, 
the defendant having refused to give up the 
land and to pay the rent due to him. 

The defendant replies that the land in 
suit still forms part of the estate of Mg. So 
Lay which has never been divided. 

The plaintiff has not proved the alleged 


division of Mg So Lay’s estate between his. 


three children on the basis of intestate 
succession. But the- evidence on the record 
clearly shows that after the death of So 
Lay, his three children divided his lands into 
three lotsand proceeded to work one lot each: 
that the land of which the land in snit 
forms a half was taken by Ma Aung Gyi 
who worked it till her death; that after her 
death, the land worked by her was sub-divid- 
ed into two equal parts between Ma Ngwe 
Than andthe defendant, Ma Ngwe Than 
taking the land in suit and proceeding to 
work it till a short while before her death; 
and that Ma Aung Gyi’s two brothers 
went into occupation, of the lots which fell 
to them respectively and worked and are 
still working the same. San Oh and Tun 
Aung Zan give evidence on the side of 
the defendant to the effect that, though 
they had put the lands into three separate 
lots, and eash of the heirs proceeded to work 
one lot each, there has so far been no 
division of the estate of So Lay on the 
basis of intestate succession. 

The above facts have been proved clearly 
by the evidence and the admissions of the 
partiés, OO 
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i The learned Add ana Judge of the 
District Court held, on the anthority of 
Ma Hnin Si v. Ma Hnin Yi (1), that the 
burden of proving the alleged division was 
on the plaintiff and that, as he had not 
discharged it, he must fail. The ruling in 
thatcase isto the effect that the burden 
of proving the division of ancestral property 
lies upon the party asserting division. It 
was given by Mr. Sanford, Judicial Com- 
missioner of Lower Barma, in 1874. No 
authority is cited in support of it. Nor can 
I find any authority in the Dhammathats 
in support of it. And as a rule of English 
Law, it cannot be’supported by any known 
principles of the subject. [ am unable to 


‘see how arule as to the burden of proof 


can be-laid down, without reference to the 
facts of the particular case in which the 
question arises. All that Mr. Sanford says 
in his judgment is that .he who asserts that 
an esfate has been divided must prove his 
assertion. Upon what facts this view is 
based, I am notable to find in the judgment. 
With due respect to the learned Judge Iam 
bound to say that the ruling as stated 
baldly cannot be held to be sound, unless 
the Buddhist Law says that ancestral land 
must be presumed to remain undivided 
until the contrary is proved. That there i3 
no such presumption in Baddhist Law, I 
have no doubt. No such presumption can 
possibly be justified, having regard to the 
fact that among the Burmese Buddhists the 
division of ancestral estate among the co-heirs 
is the rule, cases of co-heirs remaining in 
commensality being extremely rare. 


‘{n my judgment, upon the facts found as 


- above inthe present case there can beno ` 


doubt that the defendant who asserts that 
there was no division must prove as to how, 
for what purpose and under what circum- 
stances the three children of So Lay came to 
take each a lot, withont treating what they 


' took as their share of the inheritance. 


The defendant’s uncles merely say that 
they took a lot each and worked it but do 
not state any reason for such an_ unusual 
method of dealing with an intestate’s estate. 

In the absence of a satisfactory explana- 
tion of how this unusual method came to. 
be adopted, it must, in my opinion, be held ° 


(1) Bur, Selected Judgments 22; L, B.R. (1872-92) 22. 


that Ma Aung Gyi went. into occupation of 
the lot which she worked as the result of a 


‘partition between the children of So Lay 
‘on the basis of intestate 3uccession. 


My view is supported by, the remarks of 
Mr. Copleston, Judicial Commissioner of 
Upper Burma, who'said in Maung Ju Pe v. 
Maung Lu Gale (2):—~ 

“There is no presumption that property 
left by a person long deceased is part of an 
undivided estate. According to the circum- 
stances of the case, it may require much, or 
very little, evidence to sufficiently prove that 
the property is undivided, but, when land has 
been in exélusive possession of others for 
a long period, the person asserting that it 
forms part of an undivided estate should be 
required to prove the fact.” 

There is sufficient proof that the defend- 
ant rented the land in suit for 60 baskets 
of paddy for the year preceding the suit. 

For the above reasons this appeal is 
allowed. The judgment and decree of the 
District Court are set aside and those of 
the Township Court are restored: he 
respondent will pay costs throughout. 


Appeal allowed, 
(2) U. B, R. (1897-1901) TI, 418, 


MADRAS HIGH COURT. 
Seconp Crvin Appsat No. 2668 or 1913. 
-January 12, 1916. 
Present:—Justice Sir William Ayling, KT., 
and Mr. Justice Napier. 
VUPPALA BAPANNA AND OTHERS — 
Devenpants Nos. 1 AND 4410 6— 

APPELLANTS 
VETSUS 
PABB:iSETTI BHEEMALINGAM AND 
ANOTHER— PLAINTIFF AND DEFENDANT WO, 7 


— RESPONDENTS. 

Hindu Law—Joint family—Separation-—Limitation 
Act (IX of 1908), ss. 19, 21—Acknowledgment “ly 
manager after dissolution of family, validity of. 

In a joing Hindu family a definite and unambiguous 
indication ef intention to separate amounts to 
separation, Actual division is not necessary for 
separation, [p. 978, col. 1.) 

Scundararajam v. ‘Ar unachellum, 33 Ind. Cas. 858; 
29 M. L. J. 798 & &16: 2 L. W. 1247 & 1266, 
(1916) Ma W. N. 31; 39 M. 186 & (59, 18 M. L T 
652 & 568, followed, Pee 
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+ A member allowed to manage tke property ofa þe found to be an agent duly authorized 
Hindu family after the dissolution of the family is on that behalf. It follows, therefore, that 


-not an agent duly authorized to make an acknow- k isd b 
sledgment on behalf of the separated members within &n acknowledgment by one co-contractor, as 


, 


the meaning of section 19 of the Limitation Act. 


Second appeal against the decree of the 
District Court, Vizagapatam, in- Appeal 
Suit No. 432 of 1912, preferred against 
the decree of the Court of the District 
Munsif of Chodavaram in Original Suit 
No. 788 of 1911. 

Mr. A. Viswanatha Atyar for the Hon'ble 
“Mr. B. N. Sarma, for the Appellants. 

Mr. T. Ramachandra Rao, for Respondent 
No. 1, A 

Mr, K. S. Aravamudhu Atyangar for Mr. 
R. Narasimham, for Respondent No. 2.. 

JUDGMENT.—Two points are taken by 
the appellants. One is that no suit would 
. lie on a pro-note against any one but the 
makers and that, therefore, the 8rd defendant 
as manager could not acknowledge a liability 
which he could not create. The second is 
that there had been a division by Exhibit I 
before the acknowledgment and sotke ac- 
knowledgment was not by an authorised agent 
within the meaning of section 20 of ‘the 
Indian Limitation Act. We express no 
opinion on the first point as we think 
the appellants are entitled to succeed on 
the second point.’ The decision of the Full 
Bench in Soundararajam v. Arunachalam 
Chetty (1) lays down that fullest effect must 
be given to the judgment of the Privy 
= Council in Suraj Narain v. Iqbal Narain 
(2). It is there laid down that a 
definite |. and unambiguous indication of 
intention to separate amounts to separation. 
Now Exhibit [is such a definite indication 
not byone but by all, and the lower 
Appellate Court is in error in thinking 
that- because there was no division by the 
arbitrators there was no separation. We 
are clear that the family was dissolved 
at the gate of the acknowledgment. It is 
argued that because the 3rd defendant 
was allowed to manage the property he 
could acknowledge, but we are satisfied 
that there is no evidenceon which he could 

(1) 33 Ind. Cas. 858; 29 M. L. J. 793 & 816; 2 D. 
W. 1247 & 1266; (1916) M., WN. 81; 39 M. 136 & 
159; 18 M. L. T. 552 & 568, 

(2) 18 Ind. Cas. 30; 85 A. §0; 18 M. L. T. 
194,17 ©. W. N. 838: (1918) M. W. N. 188; 11 A. Ly 
J. 172; 17 C. L. J. 288; 24 M. L. J. 345; 15 Bone. L. R. 
456; 16 O. C. 129; 401. A. 40 (P. CO). 


they were at that date, could not bind 
the others. (Vide section 21 of the Indian 
Limitation Act.) - The respondent seeks to 
bind defendants Nos. 4tc 6, the minor 
sons of one brother, as their guardian 


‘but that brother did not sign the pro-note, 
So the guardian could not make 


them 
liable under section 21. 

The suit will stand dismissed’ against 
defendants Nos. 1, 2, 4, 5, 6 and 7, and 
their shares in the family property with 
costs of the appellants to be paid by the 
lst respondent. 

Appeal allowed. 


PUNJAB CHIEF COURT. 
Seconp OIvIL AppraL No. 894 or 19146 
February 23, 1915. . 
Present:—Mr. Justice Shadi Lal. 
NAGINA SINGH AND OTHERS— DEFENDANTS 
— APPELLANTS 


VETSUS 


SU NDER—Pratstirr—Resronpent, 

Guarcians and Wards Act (VIII of 1890), s.45—Suit 
to contest order. dismissing application for guardianship, 
whether maintainable—Admission of a person in his 
own favour, whether admissible ~ Finding of fact based 
on no legal evidence~- Appeal, second. 

An order made on the application of a person for 
his appointment as guardian of the person of a minor 
girl and dismissing his application on the ground 
that he had failed to establish that he was 
the father of the girl, cannot be contested by way 


„of a regular suit, which is Larred by the provisions 


of section 45 of the Guardians and Wards Act, 1890, 
[p. 988, col. 1.) 

An admission by a person in his own favonr is 
inadmissible in evidence on his behalf. [p. 988, col. 1.] 

A finding of fact, therefore, when there is nothing 
to support the allegation except the bare statement 
of the plaintiff is not supported by any legal evidence 
and is liable to be set aside even in second appeal, 
[p B88, col. 1.] 

Second appeal from the decree of the 
Divisional Judge, Hoshiarpur Division, dated 
the 23rd January 1914, reversing that of 
the Munsif, lst Class, Hoshiarpur, dated the 
7th May 19138, dismissing the claim. 

Mr. Nand Lal, for the Appellants, 

Mr. Hearn, for the Respondent. 


* JUDGMENT.—The learned Divisional 
Judge has held that Musammat Indi, wife 
of tharespondant Sunder, was living with 
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him till the 7th of July 1905 and on the 
strength of that finding he has come to the 
conclusion that the minor Dhanniis the 
daughter of ‘Sunder. I notice that on the 
present record there is nota tittle of evi- 
dence to prove the allegation that Musammat 
Indi had been living with her husband up 
- to the above-mentioned date, and the only 
material upon which that Snding is based 
is a statement of Sunder. Plaintiff in his 
complaint under section 495 instituted in 
August 1905 stated to the effect that his wife 
had left him a month before. It is clear that 
neither that complaint nor a copy was 
brought on the present record and the 
statement cannot, therefore, be treated as 
evidence in the case. Further the statement 
being an admission of Sunder in his own 
favour is not admissible in evidence. I must, 
therefore, hold that the finding of the 
Divisional Judge is not supported by any 
legal evidence and cannot be maintained. 

It appears that Sunder applied under the 
Guardians and Wards Act for his appoint- 
ment as guardian of the person of the 
minor girl and his application was after 
full enquiry dismissed on 22nd of June 1912, 
on the ground that he had failed to establish 
‘that he was the father of the girl. The present, 
suit in effect contests the order made in that 
case and 
barred by the provisions of section 48 of Act 
VIII of 1890. 

I accordingly accept the appeal, set eas 
the decree of the Divisional Judge and 
dismiss the suit with costs throughout. 

Appeal accepted. 


MADRAS HIGH COURT. 
Seconp Civiu APPRAL No. 1036 or 1914. 
January 3, 1916. ° 
Present:—Mr. Justice Coutts Trotter and 
Mr. Justice Seshagiri Alyar. 
PARAKKAL ARIPPAYIL KADER AND 
OTHERS — PLAINTIFFS—-APPELLANTS 
i VETSUS 
PARAKKAL ARIPPAYIL PAKKREM- 
MAR AND orHers— Derenpants Nos. 1, 2 AND 


3 TO 6-—RESPONDENTS. 
Will, construction of—-Legacy to tato “persons, e on 
gett of either, his right io be enjoyed by other mems 


it seems to me that the suit 15 


bers born of his mother .~Tenante- in-common—Malabar 
Law, 


One K, governed by Malabar Law, made a Will, 


devising all his properties to Pand M to be enjoyed 4 


by them aftér his death, and on the death of either 
Por M bythe remaining ‘members born of his mother. 
M died during the testatoy’s lifetime: 

Held, that the giftein favour of the mother’s: 
children of the legatee who happened to die first, was 
an alternative gift in cage either of the legatees died 
during the lifetime of the testator, and that on the 


death of Jf the property vested in his mother’s child- 


ren; [p. 989, cols. 1 & 2.] 

that, as the legatees took the property as 
tenants-in common, “the surviving legates P was not 
entitled to retain the whole merely because he 
pear to be the karnavan of the tarwad. (p. 989, 
col, 2 


Second appeal against the decree of the 
Court of the Subordinate Judge of North 
Malabar, in Appeal Suit No. 596 of 1912, 
preferred against that of the District Munsif, 
Kulanparamba, in Original Suit No. 450 of 
1911. 

Mr, J. L. Rosario, for the Appellants. 

Mr, C. Madhavan Nair, for the Respond- 
ents. 


“ JUDGMENT. z 

Coutts TROTTER, J.—The plaintiffs in this 
case are suing ffor what they allege to be 
their share of the moneys due under a 
mortgage of the 3rd October 1903. That 
mortgage was made in favour of one 
Parakkala Arippayil Ammad Kutti and he 
subsequently made a Will on the 20th 
September 1906 whereby, among other 
properties of his, he disposed of his interes? 
as mortgagee to certain persons. The 
material words are:*- "I bequeath to Pak- 
kremmar who is my nephew and to Mammad 
who is my nephew these properties, so that 
they may enjoy them after my death” ; and 


Iam now giving what we are told is the. ` 


correct interpretation cf the Vernacular. 
“On the death of either Pakkremmar or 
Mammad, his right should be enjoyed then 
by the remaining members born of his 
mother.” In fact Mammad died dusing the 
lifetime of the testator and the plaintiffs 
are his mother’s children. The plaintiffs’ 
contention is that on its true construction 
this Wjll-was a gift absolutely to the two 
persons ¢first named, the 2nd defendant and 
Mammad, and that there is a further 
substantive gift to the children of Mammad’s 
mother in the event of the gift to him 


and Mammad vesting in him by reason. 


of his ceath kefore ike death pf the 


# 


à testator, | 


| 
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e 
The learned Subordinate Judge 
took the view that, on the proper construction 


* of the Will, an absolute estate was conferred 


- the 


' could 


vg. | 


equally 


on Mammad, that the operative words of 
Will ended there, and that the 
words on which the plqintiffs are relying, 

‘on the death of either.. tis 
right should be enjoyed then hy the 
remaining members born of his mother,” 
were not operative words of testamentary 
disposition at all, but were merely declaratory 
of what the testator imagined would be 


the material and legal consequence following - 


on the death, when it took place, of either 
of the donees. We think that he is wrong 
in treating those words as being totally 
inoperative and we think they ought to be 
given effect to as actually operative words 
expressing the intentions of the testator, 
and if that be so, there is ample authority, 
both English and Indian, for the view 
that in the event of the first donee dying 
in the lifetime of the testator, the 
estagfe will vest in the second donee as 
from the testator’s death. The leading 


~ 


Indian authority cited for that proposition . 


is Bhagabati Barmanya v. Kali Charan 
Singh (1). That disposes of the first 
question in the appeal as to whether the 
plaintiffs had any interest at all in the 
mortgage. 

The negt question is whether the adod 
payment by the mortgagor of the whole 
money due on the mortgage to the 2nd 
defendant was not merely a good discharge 
to him, but a discharge as would enable 
the 2nd defendant to keep the money in 
his pocket to the exclusion of those persons 
who, we. have decided on the proper 
construction of the Will, are entitled to it 
with him. The plaintiffs have 
impleaded both the 2nd defendant and 
the mortgagor who paid over the money 
to the 2nd defendant. Speaking for myself 
it is ifconceiyable to me that anybody 
seriously contend that a Court of 
Justice on some fantastic considerationg of 
the rights of a karnavan or other considera- 
tions of that kind should follgw the 
startling course, with all the parties before 


C.); 9 
Oh. 
2959 = , 


(1) 10 Ind. Cas. 641; 15 C. W. N. 393 
L. T. 411; 21 M. L. J. 387; 8 A. L. J, 433; 
434; 13 Bom. L. R. 375; (1911) 2 M. W, 
468. 


(P. 
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N. 
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it, of allowing one of two or more persons 
jointly entitled to pocket the whole of the 
money, telling the others “you have no 
remedy in this suit, bring another”. The 
result will be thatthe appeal is allowed, 
the decree of the Subordinate Judge is set 
aside and that of the Munsif is restored. 
The appellants will have their costs here 
and in the lower Appellate Court. 

SESHAGIRI Alvar, J.—IL entirely agree. I 
regard the gift in favour of the mother’s 
children of Mammad as an alternative gift 
in case Mammad died during the lifetime 
of the testator. It is not a joint gift as 
contended for by Mr. Madhavan Nair: this 
case is stronger than the case before the 
Privy Council, Bragabatt Barmanya v. 
Kali Charan Singh (1). I am, therefore; of 
opinion that on the death of Mammad, 
the property vested in his mother’s children, 
the plaintiffs in this case. 

On the second point I am equally lean 
that the 2nd defendant who has received 
the wkole money is bound to account to 
the plaintiffs for their share of the mort- 
gage-money. No question of karnavanship 
arises in this case, because the gift is to 
separate individuals and they take as 
tenants-in-common, and not as members of 
a tavazht. In this view the question as to 
whether Barber Maran v. Ramana Goundan 
(2) and the later Full Bench decision in 
Mannava Annapurnamma v. Uppala Akkayya 
(3) are correct does not arise. 

I agree in the order proposed by my 
learned brother. 

É Appeal allowed, 


(2) 20 M. 461; 7 M. L. J. 269. 
(3) 19 Ind. Cas. 12; 36 M. 544; (1913) M. W. N. 328 
24 M, L. J. 333; 13 M, L. T, 268. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 374 
oF 19138. 

February 14, 1916. 

Present: ~ Mr. Justice Chandhuri 
and Mr. Justice Newbould. 

Babu KRISHNA PRASAD—PLaintivr— 
APPELLANT 
VETSUS | 


` 


Babu RAM PERSHAD SINGH AND OTHERS 


— DEFENDANTS— RESPONDENTS. 

Hindu Law— Mitakshara—Mortgage swit—Mortgage 
by father, not proved immoral, nor proved for legal 
necessity — Deer ee; form of. 

Where in a suit for the enforcement of a mortgage 
of ancestral property executed by a Jhtekshara father, 
the plaintiff \morigagec) failed to prove that the 
money advanced on the mortgage-bond was applied 
as stated in the bond and it was not shown by the 
defendants that the money was taken for immoral 
purposes: . 

Held, that, although the application ‘of the, money 
as stated in the mortgage- deed was not proved, the 
mortgagee was entitled toa decree for the sum due 


‘upon the mortgage security against the share of 


the father in the mortgaged property with a right, 
if the sale of the “share and interest of “the 
be not sufficient to satisfy the debt, 
interest and costs, to realise the balance by the sale 


INDIAN OASES, l s 


of his minor sons’ shares and interest in the pro- ` 


perty, a ‘period of six months being fixed for 
redemption. [p. 991, col. 2; p. 952, col. L] 

Kishun Pershad Chowdhry v, Tipan Pershad Singh, 
34 C. 735; 11 C. W. N. 618; 5 0, L. J. 569, followed. 


Appeal from a decision of the Subordinate 


Judge, Second Court, Patna, dated the Sth 


May i913. 


- Babus Umekali Mukeriee, Kulwant Sahat, 
Raghu Nath Singh and Rajendra Prasad, for 
the Appellant. i 


Sir Rash Behary Ghose and Babus Jogesh 


dan Roy, for the Respondents. 


JUDGMENT. —This is an appeal against 
the decree of the Subordinate Judge of 
Patna ‘dismissing the plaintiff’s suit for 
enforcing a mortgage-bond, dated the 2nd 
June 1905. The defendant No. 1 is the 
original mortgagor, defendants Nos. 2 to 
4 are his minor sons and defendants Nos. 
5 to Sare puisne mortgagees. The original 


. mortgagee is dead and his son has brought 


the present suit. 

The suit was instituted on the 19th July 
1910; it was deereed ex parte; that’ decree 
was set aside-on the application pf the 
infant defendants after the decree absolute 


= e 
J è 
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‘Chandra Roy, Gunesh Dutt Singh and Siwanan-. 


` 
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d 
was made, 
ment on the 24th March 1912. Thelearned 
Subordinate Judge has dismissed the suit? 
with costs. Against that the representative 
of the original mortgagee, who_ is now the 
plaintiff, has appealed. 

There is no. question that the mortgage 
in suit was executed by defendant “No. 1 
and was duly attested. With regard to 
the passing of the consideration-money, the 
learned Subordinate Judge seems to have 
made. a confusion between two things, 
namely,.the payment of money by the mort- 
gagee to the mortgagor and the applica- 
tion of the money by the mortgagor for 
family and other purposes. The mortgage 
recites that the money was applied for the 
purpose cf paying Rs. 3,000 due toa per- 
son of the name of Deo Nath Sahay, , Rs. 
1,000 to one Bissessur Singh and Rs. 2,000° 
for marriage expenses of the mortgagor’s 
son, which is stated to have been “coming 
on very soon.” There is not much docu- 
mentary evidence in the case, in fact here 
is practically none, and tha whole of the 
case has been*determined mainly upon oral 
testimony. We have no doubt at all on 
the evidence that the consideration for the 
mortgage was duly paid to the mortgagor. 
A point is made that in the 
deed the letters and numbers indicating 
the series of the currency notes have not 
been given. But one knows that in Naggi 
accounts frequently these letters and numbers 
are not given. Thgreis no reason to doubt 
that the payment was made. No doubt 
there is a charge of collusion and fraud- 
against the mortgagor and the original 
mortgagee, the nature of which, however, 
has never been clearly stated. Simply be- 
cause the original mortgagee wasa mukhtear, 
we are not prepared to hold that the transac- 
tion is fraudulent. We do not see any 
reason to doubt the attesting witness Bolaki, 
who was also examined when the caso was 
heard ex parle. The only point urged was 
that he was also a mukhiear. Simply be- 
cause a man is a mukhtear, his evidence 
cannof, be rejected. There is no otber reason 
suggested why he should be disbelieved. 
Munshi Lal, a mukhtear, has proved pay- 
ment of the money to the mortgagor. It 
was,argued that inasmuch as it was alleged 


mortgage: _ 


r 
Then they filed a written state-° 


~ 


that the mortgage-bond was executed in the - 


Bar Library there was no reason why the 


~ 
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payment should not have b8en made there. 
Munshi Lal said that- the payment was 
made when the Registration receipt was 


made over by the mortgagor to the mort- - 


gagee. That seems to us an acceptable 
explanation. The defendant No. 1 has not 
come to the witness-box and we must Bold 
upon the positive evidence which has been 
given that the money was paid by the 
mortgagee as stated in the deed. Thakur 
Prosad, one of -the attesting witnesses, is 
dead. Ram Prosad, the writer, was sub- 
poenaed but could not be found at the 
"time of the hearing. Harbans Sahay -was 
also subpoenaed. He failed to appear on 
the date fixed and a’ short adjournment 
asked for to enable him to appear was 
disallowed. He is a Pleader and seeing 
that the case went over the day, the plaint- 
iff's application might have been granted, 
but surely no adverse inference can be 
drawn because he was not examined. As 
regards the application of the money for 
the purposes mentioned’ in the mortgage, 
if #ppears that Deo Nath antl Bissessur 
were subpooneed by both sides to give 


evidence. They were not, however, examined. ` 


‘One of them was called upon to produce 
the bond in respect of the loan which is 
alleged to have been taken by the original 
. mortgagor from. him. That bond was not 
produced. We are not prepared upon the 
evidence, as if stands, to come to the 
eonclusion that the money was not paid 
to these persons as recited in the docu- 
ment. The main ground of attack bas been 
made that Rs. 2,000, which is stated to 
have been taken. te the marriage, could not 
have been so used as the marriage had 
taken placein Asar 1311. The date depends 
upon oral testimony. The evidence on be- 
half of the plaintiff is that the marriage 
took place after the execution of the mort- 
The evidence- on the other side is 


gage. 
that the marriage ‘took place before the 
deed. The petition of the mortgagor, 


Exhibit A, dated the 24th May” 1904, for 
withdrawing some money from Court has 
been relied upon by the defendants, as it 
contains a statement that the 
who was the applicant was unable to 
withdraw some money upon a payment 
order, dated the 13th April 1904, as he. 


had to go away in consequence ofe the” 


y 
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“when the marriage took place. 


mer tgagor ` 
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marriage of a relation going to take place.” 
That petition does not state that it was the 
marriage of his son. If it had it would 
have been some corroboration of the defend- 
ants’ case that the son’s marriage took 
place about that date. Nothing could' have 
been easier for the defendants than to prove 
They are 
persons who keep accounts, and I should 
have expected them to produce evidence 
from their books to show when the marriage 
actually took place. They have not pro- 
duced their accounts. It is not safe to 
depend upon oral evidence of the character 
placed before us for a positive finding 
about the date of the marriage. But it is 
unnecessary to go into the matter, because 
the learned Vakil for the appellant bas 
contended that assuming that the plaint- 
iff bas failed to prove that the money 
was applied as stated in the mortgage-bond, 
the mortgage cannot be held ¢ jn- 
operative as against the first mortgagor if 


“he received consideration forthe mortgage. 


He has relied upon the decision in ihe 
case of Kishun Pershad Chowdhry v. Tipan 
Pershad Singh (1). The correctness of 
the decision in that case seems to have 
been accepted in the Full Bench case of 
Bidya Prosad Singh v. Bhupnarain Singh 
(2). It is not shown that the money was 
taken for. immoral purposes, the evidence 
of immorality being of the flimsiest character 
and in our opinion unreliable. Although 
it may be said that the application of the 
money as stated in the mortgage-deed has 
not been proved, we think that the appel- 
lant is justified in asking us to make a 
decree in the form it was made in the case of 
Kishun Pershad v. Tipan Pershad Singh (1). 
That case differs from the decision in the case 
of Surja Prasady. Golab Chand (8). Bav- 
ing regard to the fact that it bas practically 
been accepted by thé Full Bench as good 
law on the subject, we see no reason why it 
should nct be accepted and followed. The 
decree, therefore, will be inthe form given 
in that case. The plaintiff will have the 
usnal mortgage-decree for the sum due upon 
the mortgage security against the share of 


the father. The decree will also entitle 
(1) 84 O. 735; 11 0. W. N. 613; 5 C. L. J. 569, 
*(2) 29 Ind. Cas. 629; 42 C. 1063; 19 0. W. N. S49; 
21 ©. 12 J. 543. 
(3) 27 0. 762. 
8 
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him, if the sale of thé share and interest 
of the father be not sufficient to satisfy 
the debt, interest and costs, to realise 
the balance by sale of the minors’ shares 
and ,interest in the ancestral property, 
so faras may be necessary to satisfy the 
amount due. <A period of six months will 
be fixed in the decree for redemption, The 
appellant is entitled to his costs of this 
Court as well as of the lower Court as 
against defendants Nos. 1 to 4. The other 
defendants have not appeared before us. 
Apreal allowed. 


PUNJAB CHIEF COURT, 
Seconp Civin APPRAL No. 2396 or 1914. 
November 29, 1915. 
Present: —Sir Donald Johnstone, Kr., Chief 
; Judge. 
Musammat RAJ KAUR AND ANOTHER — 
DEFENDANTS — APPELLANTS 
versus 
TALOK SINGH AND OTiiERS— PLAINTIFFsS— 


RESPONDENTS. 

Custom—Succession—Gil Jats of Mauza Lohara, 
Tahsil Zira, District Perezepore—Self-acquired property 
—Daughters or near collaterals—-Riwaj-i-am, entry in, 
re succession— No discrimination between ancestral and 
self-acquired property, effect of. 

There is no special custom among Gil Jats of 
Mauza Lohara, Tahsil Zira, District Ferozepore 
whereby the near collaterals of a deceased sonless pro- 
prietor succeed to his self-acquived estate in pre- 
ference to a daughter; [p. 998, col. 1.] 

Nidhu v. Ram Singh, 1 Ind. Cas. 457; 25 P. W.R. 
1909; 2 P. R. 1909; Partab Singh v. Musammat 
Panjabu, 18 Ind. Cas. 177; 41 P. L. R. 1912; 125 P, 
W. R. 1912; 25 P. R. 1912, referred to. 

When a riwaj-i-um talks about landed property 
and succession to it and so forth, without discri- 
mination between ancestral and self-acquired, the 
rule laid down can be usually taken to apply to 
ancestral property. [p. 992, col. 2.) 


Second appeal from the decree of the 
Divisional Judge, Ferozepore Division, dated 
the 17th July 1914. 

Mr, Badr-ud-Din, for the Appellants. 

Mr. Ganpat Raz, for the Respondents. 

JUDGMENT.—In remanding this case 
under Order XLI, rule 25, Civil Procedure 


Code, this Court indicated that there lay upon : 


the plaintiffs in the present case the hurden 
of proving that by special custom among 
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Gil Jats of Mauza Lohara, Tahsil Zira, Dis- 
trict Ferozepore, the uear collaterals of a 
deceased sonless proprietor succeed to his 
self-acquired estate in preference to a 
daughter. The onus was laid thus by this 
Coprt on the strength of the proposition 
in section 23 (2) Of Rattigan’s Digest and 
of such rulings as Nedhu v. Ram Singh (1) 
and Partap Singh v. Musammat Panjabu (2). 
The first Court appointed a competent Legal 
Practitioner to make a local enquiry, and 
that gentleman seems to have taken a good 
deal of trouble, having examined 120 wit- 
nesses for the plaintiffs and 20 for the 
defendants in no less than 11 villages. The 
plaintiffs’ witnesses gave opinions in favour 
of the plaintiffs, and similarly the defend- 
ants’ witnesses gave opinions in favour 
of the defendants. A few instances 
were also brought to the notice of the 
local commissioner and are discussed in the 
return made tothe remand. In my opinion 
the plaintiffs have not succeeded in rebutting 
the presumption that exists against them. 
In their favour there is no doubt a state- 
ment of opiniqn by a consitlerable mass of 
witnesses, but scattered here and thereamong 
the statements of these witnesses are ad- 
missions of a few instances in which daughters 
did succeed to their fathers’ self-acquired 
property and I can find no good case of 
exclusion of daughters. The plaintiffs also 
rely upon the riwaj-t-am, especially section 
45 ofit. Now, that riwaj-c-am was compile 

in 1878, and it is only in the last 25 years 
or so that attentiof has been paid to the 
rights of daughters; and there can be 
no doubt those rights have been in these years 
more and more recognized by the people them- 
selves. Further, though the lower Appellate 
Court attempts to show that section 45 of 
this riwaj-t-am covers the case of self-acquired 
property, it certainly does notdo so in set 
terms, and there are more rulings than one 
of this Court to the effect that where the 
riwaj-r-am talks about landed property and 
succession to itand so forth, without discri- 
mination between ancestral and self-acquired, 
the rule laid down can usually only be 
taken ib apply to ancestral property. In 
these circumstances I do not think that the 


(1 ) 1 Ind. Cus. 457; 2 P. R. 1909; 25 P. W. R. 190 
(2) 3 Ind. Cas. 177; 25 P. R. 1912; 41 P. L, i 
1912; 125 P. W. R. 1912. | 
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riwaj-l-am by itself can shéft the burden 
of proof to the shoulders of the defend- 
ants. 


The documentary evideuce on the record 
is to be found mentioned in the return 
to the remand and also in the judgmepis 
of the Lower Courts. “No great amount 


‘of discussion is required to show that those 


documents are very far from proving any 
special custom in favour of the plaintiffs. 
If anything, they are in favour of the defend- 
ants, e. g., Exhibit K-2, in which there is a 
clear statement of opinion that n daughter 
succeeds to self-acquired property. No dcubt 
this statement of opinion might be said to 
be chiter dictum, but on the other hand 
there is absolutely nothing in the judgment 
ih favour of the plaintiffs, Again in 
Exhibit - Kl, 


. the decision was based on the facium of 


plaintifis being related to the last male 
owner and has really no bearing on the 
present caseatall, Exhibit K-4 seems to be a’ 
case which, for what it is worth, is entively 
in favour of the defendants; and In short it is 
-quite apparent that on the rgccrd there is 
absolutely no -proof whatever of any special 
custom among these Gil Jats excluding 
daughters from succession to self- acquired 
property. 


For these. reasons I accept the appeal and 
fiud the question of custom in favonr of the 
defendants and dismiss the plaintiffs’ suit 
with costs through out, 


bad 


s 
Appeal uccepted ; Suit dismissed. 


PUNJAB CHIEF COURT. . 

Civin Revision Perrrros No. 34 or 1915. 
= _ duly 6, 1915. 
Presënt:—Mr. Justice Chevis. 
DEVI FARSEAD AND OTHERS— DEFENDANTS 
~ PETITIONERS A 
UeETSUS 
RAM RAKHA MAL —Praintl rg — 


RESPONDENT. 

Pleader and client—Failure of Pleader to'appear 
on aecount of illness ~Pleader engaging wnother lo con- 
duct cases —Client refusing to havz his case done, 
by the substiticte, whether can claim refund of fee.» 


é3 


a judgment by Mr. Craik, 


‘pleas ‘and given plaintiff a 
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A clicut is nu doubt entitled to a refund of thie 
fees paid by him to his Pleader when the Pleader 
does nol appear through neglect, bub when the 
Pleader is prevented by sudden illness or death or 
other unaveidable cause’ it is doubtful whether a 
refund can be claimed legally. [p. 994, col 1.) 

Where the power-of-atlorncy given to a 
Pieader expressly authorized him bu engage another 
Pleader either along with or instead of himself 


_ and the Pleader having fallen ill engaged a Barrister 


to look after his cases, but the client refused to get 
his case done by the Barrister so engaged and 
subsequently on the Pleadev’s death sued his legal 
representatives for the recovery of the fees paid to 
Hm: 

Held, that the . Pleader did all that could be 
possibly expected from him and the plaintiff was 
not entitled to auy decree. [p. 994, vol. 1 


Petition, under section 25 of Act IK of 
1887, Provincial Small Cause Courts Act, 
for revisión of the decree of the Juce 
Small Cause Court, Lahore, dated the 6th 
November 1914, decreeing Rs. 88 with pro- 
portionate costs. 

Lala Durga Das, for the Petitioners. 

JUDGMENT.—The plaintiff engaged Lala 
Dwarka Das Pleader to appear in a case 
for him. Lala Dwarka Das fell ill, and 
arranged with Mr. Gokal Chand Narang, 
Barrister, to take over his work. Lala Dwarka 
Das then died. Plaintiff did not approve 
of Doctor Gokal Chand, so he weut off 
and engaged Rai Sahib Skeo Narain. Plaint- 
iff now sues one of the representatives of 
Lala Dwarka Das for return of the feo 
paid to Lala Dwarka Das. 


The defendant urged:— 

(1) that he was not liable at all; 

(2) that as one only of several representa- 
tives of deceased, he was not liable to refund 
the whole. L 


has overruled these 
decree. The 
lower Court says that even if power to 
entrust the work to another Pleader is 
provided in the power-of-attorney, it is 
not binditig on plainfiff as clients do not 
yead these powers-of-attorney, and that a 
client who has engaged a special Pleader 
is entitled to. have that particular Pleader, 
and that without the client’s consent an- 


The lower Court 


- other.Pleader cannot be substituted. 


Whether the estate is legally liable for 
return of fees when a-Pleader dies I am 
net sure. It may be argued that the 
understanding is that a Pleader shall do his 
* best for his client, and that if he does this 
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no refund can be claimed. A, 
no doubt claimable when a Pleader through 
neglect does not appear. But when a Pleader 
is prevented by sudden illness or death or 
other unavoidable cause from appearing, 
can a refund be claimed legally? The 
moral claim is no doubt often recognized 
but I am not so sure of the legal claim. 

But apart from this the power-of-attorney 
expressly authorizes Lala Dwarka Das to 
engage another Pleader either along with 
or instead of himself. When Lala Dwarka 
Das fellill he engaged a competent Barrister 
to look after his cases. This Barrister was 
quite willing to do the work, but plaintiff 
would not agree to this but engaged an- 
other Counsel. Lala Dwarka Das did his 
best, and was authorized to act as he did, 
It is common practice for one Pleader or 
Barrister to appearforanotherin emergencies. 
As eto the statement that clients never 
read powers-of-attorney, whose fanlt is it 
if they do not? Why should people sign 
documents without reading them first? 

I consider that Lala Dwarka Das did all 
that could possibly be expected from him, 
and that plaintiff is not entitled to any 
decree. 


I need not stay to consider 


plaintiff is entitled to claim full refund 
from one only out of several representa- 
tives of the late Lala Dwarka Das. I need 


only point ont that section 43 of the Con- 
tract Act relied on by the Small Cause 
Court Judge. is not in point, for this is 
not a case of one of several joint pro- 
misorg but of one of several representatives 
of a single promisor. 


1 accept this application for revision, 
and reversing the decision of the lower 
Comt I dismiss the suit’ with costs in 
both Courts. 


| Reviscon allowed. 
s 


refund is, 


whether , 


CALCUTTA HIGH COURT. 
APPEAL FROM ÅPPELLATE Decree No, 3484: 
: of 1913. 

March 14, 1916, 
Present:—Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Teunon. 
BHAGGABHOR MONDAL AND OTHERS — 
PLAINTIPES—APPELLANTS 
versus 
MOHINI MOHAN BANERJEE AND OTHERS 


——-DE¥ENDANTS— RESPONDENTS. 

Contract Act (IX of 1872), s. ll-—Minor, mortgaye 
in -~ of, if void—Transjer of Property Act (IF of . 
1882 

A mortgage-bond executed by a porson of full 
age infayour of minors as-a security for a loan 
is not void and can be enforced ab their instance. [p. 
995, col, 1.] 

There is nothing in the Transfer of Property Act 
which nullifies a transfer made by a person of full 
age in favour ofa minor. [p, 995, col. 1.] 

° Mir Sarwarjan v, Fakhruddin Mahomed Chowdhuri 
18 Ind. Cas. 33); 89 C. 232; 21 M. L. J. 1156; £9 I. A.” 
1; 16 GC. W.N. Lee (1912) M. W. N. 22; 9 A. L. J. 38; 
15 C. L. J. G9; 14 Bom. L. R. 4; Mohori Bibee v. 
Dharmadas Ghose, 30 C. 689;5 Bom L. R. 421; 7C. 
W. N. 441: 30 I. A. 114 (P. C.), distinguished. 

Natakott Nerayaua Chetty v. Lo yalinya Chetty, 4 


Ind. Cas. 383; 33 M.312;19 M. L. J. 762; 7 M. L.T. ` 


238 and U at Rag v. Gouri Shani &, 11 Ind. Cas, 20; 
33 A. 657; S A. L. J. 670, referred to. 


-~ Appeal against the decree of the District - 


Judge of Jessore, dated the 16th of June 
1913, affirming that of the Munsif, 2nd Court, 
at Narail, dated the 28th of September 1912. 
Babus Baidya Nath Dutta and Babu Mohini 
Nath Bose, for the Appellants. 
Babu Surendra Chandra Sen, 
spondents. 


4 

JODGMENT.—In this case it appears 
that in Chazt 1308 corresponding to year 1901 
a mortgage- bond was executed by the appel- 
lant before usin favour of two mortgagees. 
Both the mortgagees, 
were minors atthe time. They sued upon 
this mortgage-bond, obtained a decree and 
in the-sale in execution of that decree they 
bought the property. The mortgagor now 
sues to have it declared that the Mortgage; 
bond is void and to have the decree and the 
sade set aside. 

The only’ contention advanced on bis 
behalf, in this appeal is that, though he 
has taken the money of the minors, the 
mortgage-bond is void. and cannot be 
enforced at their instance. In support of 
that, proposition the learned Pleader who 
has appeared for the appellant has cited 


f 


for the Re- 


~ 
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'  @ 
` * before us the cases reported as Mir Sarwarjan 


v. Fakhruddin Mahomed Chowdhuri (1), Mohort 


Pibee v. Dharmodas Ghose (2) and also ` 
the case reported as Navakoti Narayana | 
Ohetty v. Loyalinga Chetty (3). No doubt 


in the cases decided by their Lordships of 


the Privy Council and reported as Mohori 
_ Bibee v. Dharmodas Ghose (2) and Mir 
Sarwarjan y. Fakhruddin Mahomed Chowdhuri 
(1), it has been held that a contract by a 
minor is not merely voidable but void. 
~But in this .case we are not concerned 


with any ‘covenavt which it is for the 
minors to perform. There is here no 
question of any reconveyance. The appel- 


lant has taken the minors’ money and he 
now - seeks to avoid the. contract which 
he has made in their favour. We cannot 
find anything in the Transfer of Property 
eAct which nullifies a transfer made by a 
person of full age in favour of a minor. 
The minors are now of full ageand they 
seek to have the contracts in their favour 
enforced, and we may, therefqre, take it 
that "the mortgage entered into was for 
their benefit. In support ofthe view that 
they may enforce the mortgage we may 
refer to the cases that have been cited 
by the appellants in their own favour, that is 
to say, the case in Navakoti Norayane Ohetty 
v. Loyalinga Chetty (3) and also the case of 
Ulfat Rai v. Gouri Shanker (4). 

For these reasons we are of opinion 
iRat simply because of the minority of 
the respondents at the time when the mort- 


gage in their favour wa$ created we ought - 


not to set aside the decree that has been 
made in their favour and the sale held there- 
under. We, therefore, dismiss this appeal 
with costs. 


Appeal dismissed, 


(1) 13 Ind. Cas. 881; 39 C, 232; 21 M. L. J. 1156; 39 
I. À. I; 16 C. W. N, 74; (1912) M. W. N. 22,9 A. L. J. 
33; 15 0. L. J. 69; 14 Bom. L. R. 5. 

(2) 30 Ç, 539; & Bom. L. R. 421; 7 0. W. N. 44l; 30 
1. À. 114 (P. O0). 

(3) 4 Ind. Cas, 383; 38 M. 3812; 19 M. L. J. 752; 7 

M. L. T. 233. 
| a) 11 Ind. Cus. 20; 83 A. 657;8 A. L. J. 670. ° 
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PUNJAB CHIEF COURT. 
Civit Revision Petition No. 1070 or 1914. 
April 20, 1915. 
Fresent:_~My. Justice Rattigan. 
CHUNI LAL—Orriciat Recsiver— 
PETITIONER à 
versus 
BEHARI LAL AND OTHERS——PURCHASERS or 
OUTSTAN DINGS— RESPONDENTS. 

Provincial Insolvency Act (IH of 1907), s. 46 (1) — 
Order cancelling sale of cutstandings—Auction-pu - 
chuser, whether can appeal—Adjudication under earlier 
law—Subsequent proceedings, whether governed by 
new Act, 

Section 46 (1) of the Insolvency Act (IIL of 1907) 
gives a right of appeal to every person who is 
aggrieved by an order passed by aCourt in the 
exercise of its insolvency jurisdiction. Ip. 996, col. 1.] 

Where, therefore, a sale of certain outstandings 
of an insolvent firm fetched a very low price and 
the Court cancelled the sale: 

Held, (1) that the auction-purchasers had a right 
of appeal; ip. 996, col. 1.] > 


(2) that merely because the firm was decl%red 
insolvent before the coming into force of the Insol- 
vency Act of 1907, all subsequent proceedings arising 
out of the insolvency could not be regarded as orders 
passed under the earlier enactment, and as there vas 
no question of any person being deprived of vested 
or substantive rights by the operation of the new Act, 
the new Act governod the case. [p. 996, col. 1.] 

Ganpat Rai v. Hallo. Mal, E Ind. Cas. 804; 24 P. W. 
R. 1910;,163 P. L. R. 1910; 11 P. R. 1910; Seth Radha 
Kishen v. Binj Raj, 6 Ind. Cas, 806; 162 P. L. R, 1910; 
12 P. R. 1910, distinguished.  - 

of Act ILL of 


Petition under section 44 
1907, for revision of the order of 
the District Judge, Amritsar, dated the 5th 
October 1914, reversing that of the Judge, 
Insolvency Estate Court, Amritsar, dated 
the 23rd April 1914, cancelling the purchase 
of the outstanding debts. 

Mr. Kanwar Narain, for Lala Chuni Lal 
Petitioner.” ` 

Lala Hukam Chand, for the Respondent. 

JUDGMENT.—The first point urged be- 
fore me is that the respondent had no 
right of appeal to thè Distriet Judge, in- 
asmuch as the order of the Insolvency 
Court, dated’ the 23rd of April 1914, must 
be regarded as one under the Punjab Laws 
Act, 1872. The ground on which this con- 
tention is based is that the order of the 
Court declaring the firm of Nand Gopal- 
Salig Ram insolvent was passed in 1907, under 
the enactment-then in force, and that as a 
result gll subsequent proceedings arising out 


* of the insolvency must be regarded as orders 
passed ander that enactment? 


In support of 
this contention a reference is made to Ganpat 


+ 


+ 
4 


4 


906 . 


Rat v: Malla Mal (1) and Seth Radha Kishen 
v. Bing Raj (2), but I cannot see how these 
authorities support’ the present argument. 
In them it was held that Act ILI of 1907 


> gould not be so applied to-insolvency proceed- 


ings pending at the time when it came into 
force as to deprive persons of vested or substan- 
tive rights which they had under the previous 
law. In the case before me there is no ques- 
tion of any person being deprived of-any such 
right and the only point is whether a person 
aggrieved by any order of the Court cancelling 
a sale of outstandings had a right to appeal 
to the District Judge. In my opinion. Act 
TEL of 1907 gave the right of appeal to such 
person and I accordingly overrule the first 
“objection. 


The nert point urged is that the Official 
Receiver had no opportunity of proving that 
Daulat Ram had been guilty of misconduct in 
connection with the sale to him of the out- 
standings due to the inzolventfirm. I confess 1 


“am somewhat surprised at the attitude taken 


by the Official Receiver in this matter. In 
his report, dated the 3rd of March 1914, he 
expressly stated that the outstandings which, 
apart from the debts that were clearly barred 
by limitation, were comparatively small in 
value, had been put up for auction some 20 
times, that every precaution had been taken to 


_ ensure a fair sale and that there was no 


proof of any misconduct on the part of Daulat 
Ram. In the face of this report I cannot 
listen to the allegation that Daulat Ram se- 
cured the sale in his favour by nefarious 
means. 


I accordingly reject this application with 


costs, 


zlpplication rejected. 


(1) 5 Ind. Cas, 804; 1P P. R. 1910; 24 P. W. R. 1910; 
163 P. L. R. 1910. 
(2) 5 Ind. Cas. 806; 12 P. R. 1910; J62 P, L, R, 1910. 
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MADRAS HIGH COURT.: 
ÅPPEAL AGAINST ORDER No. 344 or 1914. 
February 2, 1916. 4 
“Present:—Mr, Justice Sadnsiva Atyar and 
Mr. Justice Moore. 
eVANNISAMI THEVAR AND ANOTHER— 
Derenpants Nos. | AND 2— PETITIONERS 
— APPELLANTS 
versus 
PERIAYASWAMI THEVAR AND ANOTHER 
—COUNTER- PETITIONER AND NEWLY ADDED PARTY 


—-RESPONDENTS. 

Civil Procedure Code (Act YV-of 1908), s. 151, O. 
XXI, rr. 89, 92 (2)—Application to set aside sale 
made in time —Deposit after 30 daye.—Application, if 
entertainable--Limitation——~Exztension of time for de- 
posit—Power of Court. 

The words “on his depositing” in Order XX] ; rule 
89, Civil Proceduro Code, qualify the term “apply” 


and a deposit is a condition precedent to the * 


making of an application for setting aside a sale. 
[p. 997, col. 1.2 c aw 

Therefore, unless the deposit itself is made within 
30 days of a sale, the Court has no powor to enter- 
tain an application for setting it aside ‘presented 
within that period, the requirements of Order XXI,. 
rule 92 (2), @ivil Procedure Qode, not being „merely 
directory but mandatory. [p. 997, col, 1-] 


Karunakara Menon v. Krishna "Menon, 27 Ind. Cas. 


952; Z8 M. L. J. 262;2 L. W. 196 and Mariappa ` 


Annam v. Hari Hara Iyer, 22 Ind. Cas. 291; 
M. W. N.62; 14 M. L. T. 634, followed. 

Courts have no power to extend the time for 
making deposits prescribed by the Code and their 
inherent powers under section 151, Civil Procedure 
Code, R be invoked for the purpose, [p: 997, 
col. 2. 


Appeal against the eer of the Court of 
the Subordinate Judge of Ramnad, in Civil’ 
Miscellaneous Petstion No. 24 of 1914, in 


(1914) 


Execution Petition for- Revision No. 893 of’ 


1912 (Original Suit No. 33 of 1910). 


Mr. K. Rajah Azyar, for the Appellant. 

Mr. T. Rangachariar (for the Hon’ble Mr. 
S. Srinivasa Atyanger, Advocate-General) 
and Mr. ib. Krishnamachariar, for the Re- 
spondents. ~ - 


JUDGMENT.—Mr. Rajah Atyar’s argu- 
ment is that the application afone under 
Order XXJ, rule 89, of the Code of Civil 
Procedure need-be made within 30 days as 
required by Article 166 of the Limitation 
Act out the ‘deposit might be made either 
within the 30 days mentioned in Order XXI, 


rule 92, clause (2), of the Code of Civil Pro- 


cedure, or within such further time as the 


Caurt might choose to give in virtue of 1t5 


alleged inherent powers under section 15] 
of the Code of Civil Procedure. i 


9 
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“In the first place, iv is clear from the deci-_ 


sion in Karunakara Menon vy. Krishna Menon 
*(1) that the “provision in Order KAT, rule 


- 89, is in the nature of an indulgence to 
the: judgment-debtors”’ and that “Courts are -. 


bound to see that the provisions of law*in 


this respect are very strictly conformed to.” 


That the deposit within 30 days is much 
more important than the application to set 
aside has been héld in some cases [see Wari- 
appa Annam v, Hart Hara Iyer (2)] and that 
even an oralapplication to set aside is sufficient 
and can be presumed from an affidavit ac- 
companying the deposit, provided the dè- 
posit itself is made within 30 days. Mr. 
Rajah Aiyar’s argument, if accepted, would 


- make the deposit within 30 days a secondary 


+ 


matter. 
Further we are of -opinion that the words 
“on his depositing” in Order XXI, rule 89, of 
the Code of Civil Procedure qualify ‘ ppls” 
and that such deposit is a condition pre- 
cedent to the making of the application. 
Lasily, ~we ` hold that the Gourt has no 


‘power to extend,the time given by. the- Code 


(and not by an order of the Corfrt) for making 
the ‘deposit and that the requirements of 
Order XXI, rule 92, clause (2), of the Code of 


Civil Procedure that the deposit should be, 


made within 30 days is not merely directory 
but mandatory, 


Order KAT, rule 92, olai (2), of the Code 
. ob Civil Procedure: is not happily worded. Au 


order allowing an application to set aside 


` the sale is the same thing as an order setting 


aside the sale and it is, therefore, superfluous 
to say that on the allowing of such an appli- 
cation, the Court shall make an order setting 
aside the sale. 

If, again, the deposit should precede or be 
contemporaneous with the application, it was 
unnecessary to prescribe 30 days for the de- 
posit when 80 days are prescribed by the 
Limitation Act for the application, unless the 


- Legislature intended not to allow to the mak- 


ing of the deposit the extension of time per- 


“ mitted to applications by the Limitation Act 


in certain contingencies, such as the Court 
being closed on the last day" of limitation. 

However, we are clear that the learned 
Subordinate Judge was right in his view 


(1) 27 jaa: Cas, 952; 28 M. L. J. 262; 2 L. W. 196. 
(2) 22 Tnd. Oas, 291; (1914) M. W. N. 62; 14 M. L, 


T, 534, 


~ 
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that the Court had no power to extend the 
30 days fixed in the Code for making the re- 
quired deposit, as section 151 of Civil Pro- 
cedure Code cannot be legitimately invoked 
for extending periods of limitation and for 


- overruling Legislative provisions. 


“ Daughters 


We dismiss the appeal with costs. 
Appeal dismissed. 


PUNJAB CHIEF COURT. 
Frist Orvin APPRAL No. 1650 or 1915, 
- February 3, 1916. 
Present:—Mr. Justice Shah Din, 
LASHKAR KHAN AND OTHERS —PLAINTIFES 


—~APPELLANNS 
Versus 
SHAH DIN AND otners—Derenpants— 
RESPONDENTS. 
Custom — Suecession — Self-acquired property — 


Khokhars of Khalsa Hamid, Montgomery District — 
versus collaterals—Burden of pronf-- 
Alienation by widow --Locus standi of collaterals ta 
bring declaratory suit—Punjab Oaurls Act (IIT of 
1914)—District Judge—Appeal. 

Among Khokhars of village Khalsa Hamid in the 
Dipalpur Tahsil of the Montgomery District, 
daughters have a preferential right of succession to 
their father’s self-acquired landed property as 
against the collaterals and the onus lies very heavily 
upon the latter of proving a special custom to the 
contrary. [p. 998, col. 2.7 

Jaikarn. v. Lakhu, printed as foot-note to Daya 
Ram v. Sohel Singh, 110 P. R 1906; 381 P. L. 
R.- 1607; 59 P. W. R. 1907; Nidhu v. Ram Singh, 
1 Ind. Cas. 457; 2 P. R. 1909; 25 W. R. 1909, 


` Partab Singh vw. Panjabu, 13 Ind. Cas. 177; 25 P. 


R. 1912; 41 P, L. R. 191%; 125 P. W. R. 1912; Zainab 

Bibi v. Badar-wd-Din, 17 Ind. Cas. 187; 43 P. R. 1913; 

20 P. L. R. 1913; 270 P. W. R. 1912; Mowaz v. Gulab 

Jan; 24 Ind. Cas. 920; 97 P.R. 1914; 220 P. L. R. 1914; 
21 P. W. R. 1914, referred to. 

A bare statement of the last male owner to the 
effect ‘that among Khokhays daughters and sisters 
are not entitled to succeed to immoveable property 
cannot, in the absence of instances, serve to shift 
the burden of proof. [p 999, col. 1. | 

Where the chances of succession of the last 
male owner’s collaterals are very remote, Courts 
should in the exercise of their discretion refuse to 
grant them a declaratory decree to the effect that 
the alienation made by the widow shall not affect 
their rights after her death. [p. 999, col. 1.] 

Kapuria v. Mangal, 149 P. R..1908; 192 P. W. R. 
1°@8, followed. 

A District ‘Judge under the now Panjab Courts 
Aet has no jurisdiction to hear an appeal from the 
decree Qf an officer who wasa District Judge before 
_ the Act came into force. [p. 998, col 1.] 


8 + 
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l. Where, therefore, such an appeal was heard by 
the new District Judge, the Chief Court set aside 
his judgment-decree, and transferring the appeal 
40 its file decided it on the merits. [p. 998, col. 1.] 


First appeal from the decree of the District 
Judge, Montgomery, dated the 30th July 
1914, dismissing the suit. 

Mr. Philip Morton, for the Appellants. 

Mr. Nand Lal, for the Respondents. 

JUDGMENT.—tThe first ground taken in 
this appeal is that Mr. Leslie Jones, who was 
District Judge of Montgomery under the 
new Punjab Courts Act, had no jurisdiction 
to heartheappeal from the judgment and 
decree of Pandit Som Nath, who was 
District Judge of Montgomery before the 
said Act came into force. This contention is 
correct and must be allowed [ Messrs. Meugens 
v. Sutlej Flour Mills (1)]. I accordingly set 
aside the judgment and decree of Mr. Leslie 
Jones, and, transferring to the pending file 
of this Court the appeal filed by the plaintiffs 
in the Court of the new District Judge, 
proceed to deal with it onthe merits. 

The plaintiffs, who are near collaterals 
of one Ghulam Farid, deceased, a Khokhar 
of village Khalsa Hamid in the Dipalpur 
Tahsil of the Montgomery District, have sued 


fora declaration that a mortgage 0f 457. 


kanals 18 marlas ‘of land made by Ghulam 
Farid’s widow Musammat Subhan Bibi by 
a registered deed, dated the 9th August 
191], for Rs, -1,500 shall not affect their 
reversionary rights after the death of the 
widow. It was alleged in the plaint that 
the land in suit wasthe ancestral property 
of the plaintiffs and Ghulam Farid deceased; 
but the lower Court held that the property 
was acquired by Ghulam Farid and cannot, 
therefore, be treated as ancestral property qua 
the plaintiffs. The question whether the land 
` gold was the ancestral or self-acquired proper- 
ty of Ghulam Farid would have been immate- 
rial in this case, seeing that the mortgage in 
dispute was made by Ghulam Farid’s widow 
‘who isin possession of his estate on the 
usual life-estate, if Ghulam Farid had died 
without issue and the plaintiffs were entitled 
.to sueeeed to his estate on the death of 
the widow. As a matterof fact, however, 
the deceased has left four danghters, two 
of whom are married and one of whom at 
least has a son living. 
most important question for decision in 

(1) £7 Ind. Oas. 625; 42 P. L, R, 1915; 25 P. W, R. 
1915; 80 P. R. 1916. 
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this case, therefore, is whether in the 
presence of Ghulam Farid’s daughters and 
of the son of one of them the plaintifis have 
a right to succeed to Ghulam Farid’s estate 
onthe death of his widow; and if they have 
no such right, Whether -they should be 
granted a decree declaring the invalidity of 
the mortgage in suit sc far as their rever- 
sionary rights were concerned. ` 


The property in suit being the self-acquir- `’ 
ed property of Ghulam Farid, it is clear 


that, according to the customary rule general- 


ly prevailing among the agricultural tribes 
ọf this province, daughters have a pre- 
ferential right of succession to it as against 
the present plaintiffs; and tbat the onus lies 
heavily upon the plaintiffs of proving that 
they would exclude the daughters from 
succession upon the death of the widow [see °* 
the decision inthe case of Jatkarn v. Lakhu 
printed as afoot-noteto Daya Ram v. Sohel Singh- 
(2); Nedhu v. Rane Singh (3); Partab Singh 
v. Panjabu £4); Zainab Bibi v. Badar-ug-Din 
(5); Mowaz v. Gulab Jan (6); Sir William 
Rattigan’s Digest of Customary Law, para- 
graph 23, clause (2), Sth Edition]. 


We have now to consider whether the 
plaintiffs haye- discharged this onus; and 
after referring to the record and hearing 
the learned Counsel for the plaintiffs, I have 
no hesitation in holding thet the onus has 
not been discharged. The plaintiffs hawe 
produced four witnesses, two of whom, 
Shahamad and Methela, have given the 
instances of Gehha and Bhagu Khokhars to 
show that among their tribe daughters have 
been excluded by collaterals from succession 
to their father’s property: But the land to 
which both these instances relate was not 
the self-acquired property of the last male 
owner; and none of the witnesses produced 
by the plaintiffs can cite any instance in 
which the male reversioners sucpeeded to 
the lands acquired by the last male owner 
iv preference to the daughters. In the 
alfsence of well-authenticated instarices in 


è : á 

(2) 190 P. R. 1906; 81 P. L, R. 1907; 59P. W. R. 
1907. 

.{3) 1 Ind. Cas. 457; 2 P. R. 1909; 25 P. W. R, 1909. 

(4) 13 Tnd. Cas..177; 25 P. R. 1912; 4l P. L. R 
1912; 125 P. W. R. 1912. 

(54 17 Ind. Cas. 187. 43 P. R. 1913; 20 P., L, R. 
1913: 270 P. W. R.1912. | 

(6) 24 Ind. Cas. 920; 97 P. R. 1914 220 P: U R, 
1914; 121 P, W, R. 1924. | 


~ 
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support of the plaintiffs’ position, it must be 
-held that the daughters of Ghulam Farid 


*- deceased would succeed to the land in suit 


- deceased on the 18th July 1905, 


- its discretion 


on the death of their mother in preference 
to the plaintiffs, and it is clear that the 
daughters son, who gdmittedly is ative, 
would succeed asan absolute owner, 

Reference has been made in the course 
of argument by the plaintiffs’ learned Counsel 
to a statement made by Ghulam Farid 
Exhibit 
D-7, to, the effect that among Khokhars 
daughters and sisters are not entitled to 
succeed to immoveable property. This state- 
ment presumably refers to ancestral immove- 
able property and not acquired property of 
the kind involved in the present suit; but 
even if the ‘statement in question covers 
acquired property, it cannot, in the absence 
of instances, serve to shift the ‘burden of 
proof on to the alienee in this case. 

` Assuming that the plaintiffs have a right 
to bring a declaratory suit’ to contest the 
validity of the alienation made.by the widow 


_ inthe presenve of her danghters and of the 
' son of one o 


them, I am #cf opinion that 
their chances of succession are so remote 
that the Court should in the exercise of 


declaratory decree prayed for [Kapuria v. 
Mangal (7) |: 

For the foregoing reasons I maintain the 
decree df the lower Court and dismiss this 
“appeal with costs. 


Appeal dismissed, 
(7) 149 P, R. 1908; 192 P? W. R. 1908. 
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- PUNJAB CHIBF COURT. 
_ First Cryin, Apprat No. 1751 or 1915. 
z February 7, 1916. 
Present: —Mr. J astice Shadi al, 
RODU—Puarntisr—A preLLANt 
Versus 4 


» Musammat DAROPATI AND OTRERS— 


DEFENDANTS RESFONDENTSe 

Custom- Alienation by widow and daughter-in-law 
— Necessity ~—Egpenses on chaubarkh ceremony of last 
male owner's second avtfe-—Receipt of part of purchase- 
money by reversioner-—Hstoppel, 

\vhere in a suit bya collateral to set “aside a 
s le of ancestral land’ by the widow and daughter- 
in-law of the last male owner it appeared that the 


sale being made for Rs, 2,725, necessity was amply - 


cand 
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refuse to grant them the / 
arguments’ advanced 


999 


established to the extent of Rs. 2,700 and that out of 
the balance of Rs, 625 a sum of Rs. 412-14-3 was spent 
on the shaubarkh ceremony of the deceased's second 
wife while, there was no evidence to show how 
the difference between this amount and Rs. 525 
was spent: 

Held, (1) that the sale was for valid necessity 
and must, therefore, be upheld; [p. 1000, col. 1.] 

(2) that, considering that tho plaintiff took an 
active part in making purchases for the ceremony, 
‘that he was undoubtedly aware of the sale and that 
he received apart of the price himself, the vendeo 
should not be called upon to prove strictly how this 
small sum of money was expended. [p. 1000, col. 1.] 


First appeal from the order of the District 
Judge, Kangra, dated the 5th of November 


_ 1913, dismissing the plaintiff’s suit. 


Bakhshi Tek Chand, for the Appellant. 

Rai Babadur Bakhshi Sohan Lal, forthe 
Respondents. 

JUDGMENT.—This is an ‘action brought 
by one Rodu Khatri, a lambardar of the village 
Pathiar of the. Kangra District, to impeach 
a sale made by -Musammat Daropate and 
Musammnt Gulabo, the widow and daughter- 
in-law respectively of his collateral Narpat. 
The District Judge has held that the 
alienation was for necessity, ard that the 
plaintiff acquiesced therein; and he has 
consequently dismissed the suit. Upon, this 
appeal preferred by the plaintiff, I have 
examined the evidence cn the record and the 
on both sides, and 
come to the conelusion that the necessity for 
the sale has been duly established and that 
the alienation must be upheld. 

The sale inquestion was made for Rs. 2,725, 
and it is beyond dispute that a sum of 
Rs. 1,528 was paid to a previous mortgagee, 
Hira Lal, and itis admitted before me on 
behalf of the plaintiff that this sum con- 
stituted a valid necessity to justify an 
alienation of the land. lb is clear that 
‘the item of Rs. 59, which. was spent apon 
the execution and the registration of the 
deed, does not reqtfire any discussion, and 
it isfully established that Rs 613 were paid 
to the plaintiff himself. There is some 
evidence that this money was borrowed 
by the two ladies for building a house after 
the earthquake of 1905, but there can be 
no doubt that the plaintiff, who undoubtedly 
received the money, 3s precluded from 
questioning the validity of this item. 

The necessity to the extent of Rs. 2,200 
-is, therefore, amply established, and the 
dispute between, the parties is really 
confined tg the sum of Rs. 525, which 


t 


- this amount and Rs, 


AN 
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according to the vendees was expended 


upon the chaubarkh ceremony of Musammat | 


Radbo, the second wife of Narpat and the 
mother of Musammat Gulabo’s husband. 
Now it cannot be disputed that the 
ceremony did take place about two months 
after the alienation, and that a reasonable 
expenditure is, according to the social ideas 
of the people to which the parties belong, 
considered a necessity. The witness Sunku, 
a relative of both the parties, deposes that 
Rs. 412-14-8 were spent on the ceremony, 
and his testimony is corroborated by the 
entries in his account books. It further 
appears from the books that the plaintiff 
himself took goods and cash from the witness’ 
shop. There is, however, no convincing 
evidence to show how the difference between 
929 was spent ; but 


; considering that the plaintiff took an active 
- part jin making purchases for the ceremony, 


that he was undoubtedly aware of the sale, 
that. he wrote a detail of the sale-money 
in the book of the alienee, that he received 


a part of the price himself, and that he ' 


hag taken no action for nearly six years, 


-. Tam of opinion that the vendee should not 


be called upon to prove strictly how this 


“small sum of money was expended. 


In view of allthe facts I consider that 
ihe sale was effected for necessary purposes, 
and. that there is no need. to determine 
whether the unchastity of Musammat Gulabo 
causes a forfeiture of her estate. 
admitted that, even if Gulabo lost he. 
widow’s estate, the mother-in-law was 
entitled to alienate the property for valid 
necessity, 


It appears from the decree drawn up by 


the District Judge that the Pleader’s fee 
has been calculated on Rs. 2,720, the 
amount of the consideration for the pian 
tion, and not on thirty times the land 
revenue, which is the valne for purposes 
of jurisdiction. This is obviously’a mistake, 
which must, be rectified. The amount of 


“the land revenue assessed on the entire 


“lower Court. 


estate cannot be easily ascertained; bnt the 
snit is one “for declaration, and I, therefore, 
allow Rs. 82 as the Pleader’s fee in the 
With this modification, the 
decree of the District Judge is confirmed and 
the appeal is dismissed with costs. 

. Appeal dismisæd. 
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MADRAS HIGH COURT. 
Second Civit Appear No. 80 or 1915. 
January 27, 1916. 
Present:—Justice Sir William Ayling, KT., 
‘and Mr. Justice Napier. 


G. Ss. RAMASWAMI AIYAR—PLatntirr— 


APPELLANT 
VEVSULE 


VENKAPPAIER AND ANOTHER—Derenvants 


—- RESPONDENTS, 

Civil Procedure Code (Act Y of 1908), s. 66, score of 
—Two persons claiming under a henami purchase 
—Criminal Procedure Code (Act V of 1898), s. 145, 
proceedings under, instituted siibsegiteni to civil 
suit—Possession. 

_ Where at a Court auction-sale, one A purchased 
the property and executed a release of his rights in 


favour of the first defendant and the plaintiff alleged ~ 


that it was in trust for him, a suit brought by the 
plaintiff to restrain the defendant from interfering 
with his possession is not within the injury con- 
templated by section 66 of the Civil Procedure Code, 

1908. The suit is between two persons each claiming 
to be the real beneficiary under an admittedly benami 
Court anction purchase and is not of the class intend- 
ed to be covered by section 66 of, the Code of Civil 
Procedure. LA 1001, col. 2.) 


A Magistrate's s order under Chapter KII in Proz. 


ceedings instituted subsequent to aæivil suit, cannot 
be treated as conclusive on the question of possession. 
[p. 1001, Gol. 2.] > 


Second appeal against the decre of the 


Court of the- Subordinate Judge, Tanjore, 
in Appeal Suit No. 
against that of the District Munsif, Tiruvadi, 


‘in Original Suit No. 44 of 1913. 
FACTS.—Plaintiff alleged that the suite 


properties originally belonged-to his family, 
which had large dgbts. The 
were sold to satisfy the decrees of creditors 
and the same were purchased for plaint- 
iff benami by Aiyasami Iyer, who conyeyed 
them. to Ist defendant (plaintiff’s father- 
in-law) as trastee of plaintiff. Symbolical 


delivery was given to Aiyasami Iyer but : 
enjoyment was with- plaintiff. First defend- - 
enjoyment of plaintiff ` 


ant disturbed the 
and Original Suit No. 235 cf 1911 was filed 


for an injunclion against defendant: The 


difference, was settled by arbitrators, the’ 


injugetion suit was withdrawn and arrange- 
ment was made in the form of a deed dated 
18th August 1942. But the defendant was 
persistent in interfering with possession 
and enjoyment by plaintiff and the present 
suit was instituted “for confirmation of 
plaintiffs possession and for a perpetual 
injunction fo restrain defendant from 


~ 


10 of 1914, preferred- 


properties. 


la 


_ with defendants’ enjoyment. 
_order under seztion 144, Criminal Procedure : 


_ more interference. l 
by plaintiff was invalid and not binding. 


delivered to them by the Receiver 
-whose custody the lands 


ents. 


+ 
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interfering with plaintiff’s “enjoyment. 
defence the benam: nature was denied. 


was alleged the defendants purchased the. 
properties out of their own funds and for. 


their benefit and that Aiyasami Iyer was 


only an agent of the defendants for the. 
sale- 


purpose ` of purchasing at Court 
in 1908. Ever since the defendants had 
heen in exclusive possession and enjoyment. 
They had discharged encumbrances on the 
lands to. the extent of Rs. 12,000. A formal 
release deed was obtained by defendants from 
-tiyusami" Iyer. . The plaintiff was never in 
possession subsequent to tke Court delivery 
but now and then attempted to interfere 
A Magisterial 


Code, restrained the plaintif from any 
The agreement alleged 


on the defendants, not being registered 
and no effect having been given to it. 
Plaintiff had no title nor possession. 
Proceedings under section 145, Criminal 
Procedure Code, were pending in the Sub- 
Divisional Mégistrate’s' Court at Kumbako- 
nam at the instance of plaintiff. The defend- 


ants also pleaded that the suit was bad for. 


non-joinder of parties and for non-disclosure 
of any cause of action, and that the 
proceedings under section 145, Criminal 
‘Procedure Code, ended in favour of defend- 
ants (19th June 1913), possession being 
in 
were left after 
attachment. ° 

Mr. T. M. Krishnaswami Aiyar, 
Appellant. 
Mr. K. Bashyam Aiyangar, for the Respond- 


for the 


JUDGMENT.—The suit has been dis- 
missed on two preliminary grounds:— | 

(a) that it is barred by section 66 of 
the Code of Civil Procedure: 

(b) ‘that it is not maintainable because 
the plaintitt’ was not in possession on the 
date of the institution. r 

As regards the first point, we do not 
think the Ist defendant dan be Segarded 
asa person claiming title under a purchase 
certified by the.Court within the meaning 
of the section. The respondents’ Vakil in 


‘the first place relies on the releage-deed 


(Exhibit V), We have considered the terms 


- 


OASES, 


_be treated as conclusive on the point. 


"590; 18 M. L, J, 277; 
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a 


A è 
of this, and are clearly of opinion that 
it is a release-deed, pure and. simple, 
whereby the executant renounces a claim 
but conveys no title. [Vide Jadu Nath 
Poddar v. Rup Lal Poddar (1). | 

The lst defendant cannot, therefore, pose 
as an assignee of the rights of Aiyasami 
Aiyar, the person in whose name the 
sale-certificate was issued. Nor can we 
accept the contention that he (1st defendant) 
should be regarded as himself the purchaser 
by “the purchase certified by the Court”, 
treating’ Aiyasami Alyar’s name aga mere 
alias. We do not think the Privy Council 
ruling on which the respondent relies, Pether- 
permai Chetty v. Muniandy Servai (2), goes 
so far as to compel us to apply the 
principle therein laid down to transactions 
in which the. law requires the name of 
the actual purchaser to be certified in a 
document -by the Court. (Vide Order XXI, 
rule 94 of the Code of Civil Procedure.) 
We cannot construe the latter rule and 
section. 66 in different ways. 

The present suit is in fact between two 
persons each claiming to be the real bene- 
ficiary under an admittedly benami Court 
austion purchase; and is not of the class 
intended to be covered by section 66 of 
the Code of Civil Procedure. 

As regards the second point, the lower 
Courts have not found as a fact whether 
the plaintiff was or was notin possession 
at the time of institution of the suit (21st 
January 1913). The Magistrate’s proceed- 
ings under Chapter XII were institnted 
subsequently, and his order clearly cannot 
It 
is argued that the issue of an ordar dated 
15th January 1913 under section 144 of 
the Code of Criminal Procedure forbidding 
the plaintiff to interfere with the harvest 
of the land is inconsistent with his continued 
possession thereafter. This order was passed 
ex parte, and we are not referred to any 
evidence tending to show that it was com- 
municated to the plaintiff before the filing 
of his plaint; and even apartfrom this we 
do not think if can be treated as conclusive 
on the question of possession. 

(1) 33 C. 967; 10 C. W. N. 650; 4 C. L. 1. 22. 

. (2) 35 0. 551 (P. C.); 12 C. W. N. 5623,7 ©. L. J. 


528: 6 A. L. J. 290; 14 Bar, L. R. 108; 10 Bom. L. R. 
4M. L.T. 123 4 L. B. R. 286; ° 
6 


35 T. 4. 98. 


_merits. 
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We must, therefore, set aside the decrees 
of the lower Courts and remand the suit 
to the District Munsif for disposal on its 
The costs will abide the result. 

Appeal accepted. 


PUNJAB CHIEF COURT. 
Seconp Civi APPRAT No. 1681 or 1915. 
February 4, 1916. — 
Present:_——Mr. Justice LeRossignol. 
Musammat BHANI AND ANOTAER—— DEFEND- 
ANTS—APPELLANTS 
VETSUS s 
BANSI—PLAINTIFE— RESPONDENT. 
Restitution of conjugal rights-—Diseretion of Cowrt— 
Chadar andazi repudiated by the woman, effect of— 
Appeal, second——Duty of Appellate Court to appraise 
evidence in the ease-— Finding of fact, when liable to be 
set aside in second appeal—Jurisdiction—Prayer for 
injunction, value of, for purposes of jurisdiction. 
Restitution of conjugal rights is a matter 


| entirely within the discretion of the Court, and 


should not be decreed where a widow, who may have 
been surprised intoa chadar andazi ceremony with 
her’ brother-in-law, without delay repudiates the 
relationship and goes off to her own family. [p. 1003, 
col. 2 | f 

A first appeal differs from a revision and a second 
appeal in this important respect that the appellant 


- has a right to ask that the Appellate Court shall read 


and appraise the evidence inthe case and shall 
come to its own finding on that evidence on the 
points in issue, and the Appellate Court is not doing 
its duty if, instead of fortifying its independent 
opinion based on the evidence with the conclusions 
of the first Court, it merely sheltersitself behind the 
decision arrived at by that Court. [p. 1003, col. 1.] 
Where, therefore, plaintiff’s snit for restitution of 
conjugal rights against the widow of his late brother, 
with whom healleged to have gone through a chadar 


, andazi ceremony, was decreed by the first Court and 


‘the decree was on appeal confirmed by the District 
‘Judge who, however, didnot arrive atany definite 
finding of fact: : , 

Held, (1) that as it was difficult to say whether 
the District Jndge had applied his mind to a proper 
consideration of the evidence in the case, his finding 
was linble to be set aside even in second appeal; [p. 
1002, col. 2.}. > 

(2) that having regard to the defective nature of 
the evidence, plaintiff’s long delay in vindicating his 
marital rights and the circumstance that among 
these people a brother's widow is regarded as as 
chattel to be inherited on a par with the other, pro- 


perty of the deceased, the evidence was not sufficiently , 


: strong to justify the issue of a decree in plaintiffs 
favour. [p. 1008, cofs. 1 & 2] 6 ga 
ks e 
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In a suit for restitution of conjugal rights, a prayer 
for an injunction restraining the principal defendant's 
father from preventing the re-union of'plaintiff and 


the principal defendant isa relief merely ancillary * 


and incidental to the main relief claimed, and does 
not affect the question of jurisdiction. [p. 1002, col. 
2 


Second appeal from the decree of the 
District Judge, Ludhiana, dated the 19th 
May 1915, affirming that of the Munsif, lst 
Class, Ludhiana, dated the 30th November 
1914, decreeing the claim. 

Mr, Nand Lal, for the Appellants. 

Mr. Nihal Chand Mehra and Pandit 
Sham Dul for Mr. Roshan Lal, for the Re- 
spondents. ` 

JUDGMENT.—This is a suit for restitu- 
tion of conjugal rights brought by the 
plaintiff against the widow of his late brother, 
with whom he alleges he went through a 
chadar andazi ceremony on the death of 
her first husband. The first Court found 
that the chadar andazi was proved and gave 
a decree. The District Judge has affirmed 
that decree, but his judgment is written in 
such nebulou$ and uncertain phrases tha it 
is difficult to say whether he teally applied 
his mind to a proper consideration of the 
evidence in the case. 

The first contention for the appellant was 
that the first Court had no jurisdiction to hear 
the snit, Inasmuch as the reliefs prayed for 
consisted of (1) the restitution of conjugal 
rights and (2) an injunction restraining 
the principal defendant’s father 
preventing the re-union of plaintiff and 
defendant No. 1 and it was argued that, 
as the value of the first relief could not 
be less than Rs. 1,000, the value of the 
two reliefs combined exceeded Rs. 1,600. 
I can find no force in this argument. 
For the injunction applied for against the 
second defendant, has not been provided for 
in the rules under the Suits Valuation 
Act and it seems to me that it is merely 
a relief ancillary and ineidental ¢o -the 
main relief claimed. The sole questions 
for decision were (1) whether the karewa 
ceremony took place, (2) whether ancl: 
ecremony took place with the consent of 


the widow, and (8) whether in the 
circumstances it was equitable to grant 
plaintiff a decree. ‘The evidence of the 


karewa is not as satisfactory as it might 
be, for no entry was made in the local 
register and there ig serious conflict as 


: 6 
from 


LA 


‘yegarded-as a chattel to 
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to the actual date on which it took place, 
and ragarding the formal consent of the 
appellant-defendant there is no evidence 
at all. This latter point, however, would 
not be very material if it were established 
that the ceremony took place and “hat 
the widow by her silence at the time and 
by her subsequent conduct asquiesced in 
the re: marriage. l 
On a perusal of the lower Appellate 
Court’s judgment itis difficult’ to ascertain 
what its real'opinion was of the value ‘of 
the evidence, for it writes first: “I do 
not think that any very cogent reason 
for thinking the lower Court wrong has 
been adduced.” The next statement of 
opinion that- we come across is as follows: — 
“I have simply to 
that the finding of the Munsif and com- 
missioner that the karewa took place must 
finally prevail.’ The only indication 
approaching clarity that the lower Appellate 
Court found “on its own appraisement of the 
eVidence that the karewa had teken place, is to 
be discovered in the following .sentence:— 
“I can here but repeat that the impression 
left by .the evidence is of an actual 
occurrence.” - Here even, the lower Appellate 
Court does not state in clear and unmistakable 


“language that it finds that the karewa did 
with 


take place and its judgment ends ` 
the following remark:— Simply, the lower 
Court which had the witnesses before it 
believed them to be speaking the truth.” 


It is necessary again to lay down that a 
first appeal differs from a revision and a 
second appeal in this important respect 
that the appellant has a right to ask 
that the Appellate Court shall read and 
appraise the evidence in the case and shall 


come to its own finding on that evidence . 


on the points in issue. The Appellate 
Court is not doing its duty if, instead of 
fortifying its independent opinion -based 
on the: evidence with the conclusions 
of the first Court, it merely shelters itself 
behind the decision arrived at by that 
first Court. In this case wheredhe liberty 
of a woman ‘is atstake, havitgregard to 
the defective nature of the evidence, 
plaintiffs long delay 
marital claim and the circumstance that 
among these people a brother's *widow is 
2 inherited on 
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a par with the other property of the 
deceased, Ido not think that the evidence 
is sufficiently strong to justify the issue of 
a decree in plaintiff's favour. 

Eyen if, however, it were a fact that 
some form of chadar andazi was performed, 
the issue of'a decree for restitution of 
conjugal rights is a matter entirely within 
the discretion of the Court and where a 
widow, who may have been surprised into 
a chadar andazi ceremony with her brother- 
in-law, without delay repudiates the 
relationship and goes off to her own 
family, Ido not think that the husband’s 
claim should be decreed. 

1 accept the appeal and dismiss the 
suit with costs. 


Appeal accepted. 


LOWER BURMA CHIEF COURT. 
SPECIAL SECOND CIVIL APPEAL No. 192 
or 1915. 

February 24, 1916. 
Present:-Mr. Justice Maung Kin. 

A. M. HASHIM ISPHAN Y—Appe ctart 
YOENSUS 


N. A. P. K. OHETTY FIRM—RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XXT, r. 66 
——Eweeution sale—Proclamation— Courts duty— 


‘Shorter area sold than advertised—Purchaser’s remedy, 


where mistake due to carelessness of Court. 
A purchaser at a Court sale of immoveable pro- 
perty buys at his own risk and thero is no warranty 


. of title or guarantee that the property will answer 


tothe description given of if, unless the sale is 
vitiated by fraud on the part of the decree-holder or 
the judgment-debtor. [p. 1005, col 1.4 

Sundara Gopalan v. Venkatavarada Ayyangar, 17 M. 
228; 3 M. L J. 293; Shanto Chandar Mukerji v, Nain 
Sukh, A. W. N. (1901) 301; 23 A. 355; Muhammad 
Rahmat-Ullah v. Bachcho A. W. N. (1905) 99; 2 À. L. 
J. 244: 27 A. 537; Abdullah Khan vy. Abdur Rahman 
Beg, 18 A. 322; Birj Mohun Thakur v. Rai Uma Nath 
Chowdhry, 19 I. A. 154, 200. 8 (P.C); Sheo Gobind 
Singh v. Dhanukdhari, 21 Tnd. Cas. 774,19 0. W. N. 
1241, followed. 

Doyal Krishna Naskar v. Amrita Lal Das, 29 C. 370, 
distinguished. 

Where as the result of an inaccurately drawn up 
proclamation of sale, there is a shortage in the areg 
of the property sold as compared with the area 
advertised for sale, the anction-purchaser can sua 


; 
e = 
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eithor “for a proportionate refund of the purchase 
money for the, shortage or for a concealment of the 


CHETTY FIRM, 


' sale. He would be at liberty to ask for the one relief or 
_ the other-and would be entitled to the first remedy, 


where he is able to prove that the price paid by him 
isin excess of the fair value of the property and that 
he has paid that price by reason of misdesoription of 


, the property. [p. 1006, col. 1.] 


Doyal Krishna Naskar y. Amrita Lal Das, 29 0, 370, 
referred to. | 

Conrt’s duty in connection with Court sales pointed 
oub. [p. 1006, col. 1.] 

Mahomed Kala Mea v. darperink, 1 Ind. Cas, 122; 
6 A. L. J. 84; .13C. W.N. 249; 5 M. L. T. 126; 9 
O.L. J. 165; 11 Bom. L. R. 227; 86 C., 323; 19 M. L.J. 
115; 36 1. A. 32 (P. C.); 5 L. B. R. 26, followed, 

Mr: J. R. Das, for the Appellant. 
- Mr. N. S. Adyar, for the Respondent. . 

JUDGMENT.—The facts stated in the 
chronological order are as follows :—~ 


On the 2nd April 1913 the lst defendant . 


sued the 2nd defendant for a mortgage- 
decree on a registered mortgage- deed, wheré- 
by the 2nd -defendant was alleged to have 
mortgaged two pieces of land, namely, Hold. 
ing No. 15 of 1906-07 measuring 25-66 
acres and Holding Nos. 2 and 5 of 1906-07 
measuring 29-33 acres. The Ist defendant 
filed with the plaint the mortgage-Jeed 
and 4 plans relating to the mortgaged pro- 
perty. 

‘On the 22nd May 1913, the 2nd defend- 
ant appeared and confessed judgment and 
a mortgage-decree was accordingly passed. 
The record shows that on that date the 
documents filed with the plaintand other 
documents consisting of plans and assessment- 


‘rolls relating to the mortgaged property 


were admitted in evidence and marked as 


On the 24th November 1913 the Ist 
defendant applied forthe sale of the mort- 
gaged property. On the Sth of December 
1913 the decree. was made absolute and the 
sale ordered to take place on the 12th January 
1914. On the 17th December 1913 in the 
presence of the Ist-defendant’s agent Latcha- 
man Chetty, the Court declared the procla- 
mation of sale to have been duly posted. 

Onthe 8rd of January 1913 the 2nd defend- 
ant in his capacity as judgment-debtor in- 


`> formed the Court by a petition in writing 


that of the Holding Nos. 8 and 5 of 1906-07 
_which originally measured 29°33 -acres, there 
were then left only 19 acres, as a portion of 
jt had been acquired fur town lantis: 


that even of the remaining 19 acres there © 


romenes only 4 acres which might be sold 


° > 
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‘were within Penwegon Town limits 
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as jungle land; and that the other 12 acres 
and 
the petitioner did not think that the Court 
would have power to sell the same. Upon 
this petition, the Court passed the following 
order: “Read application of Po Hlaw. The 
property about to be sold is what was mort- 
gaged by him and it is his interest in the 
property, whatever itis, that is about to be 
putup toauction. There isno use prohibit- 
ing sale of interests in lands in town: Peti- 
tion rejected.” 

Onthe date fixed for the sale both the 
lands were knocked down to the plaintiff, 
Holding No. 15 for Rs. 2,750 and Holding 
Nos. 3 and 5 for Rs. 2,050. The next thing 
that happened was the plaintiff discovered 
“that there was a considerable shortage in the ` 
area of the property sold when compared ` 
with the advertized area. The first lct 
measured only 19-61 acres and the other 7-61 
acres, no less than 14°56 acres having been 
acquired for town lands and more than 6 
acres having. no existence. The plaintjff 
thereupon applied to have the sale set aside. 
He succeeded in the Sub-Divisional Court but, 
on appeal by the other side, his application 
was rejected. 

The plaintiff . then filed the present suit 
against the lst defendants and the 2nd de- 
‘fendant praying for compensation to the 
amount of Rs. 2,166 for. the missing 21°72. 
-acres, alleging in paragraph 4 of the plaint 
as follows:— That as the Government thus 
resumed (a portion of) the land which 
was sold at the auction and laid it out in 
building sites and granted leases “for 
building purposes, the area of the land is not 
the same as it was when it was proclaimed for 
auction sale. That though the Ist and 
2nd defendants were aware of this fact 
prior to the auction sale, . the auction sale 
was made fraudulently without disclosing 
the fact.” 

This allegation was in reference to hdiding 
Nos. 3 and 5 which originally nee 29-38. 
acres. 

The ist defendants replied inter alia iat 


the allegafipns in paragraph 4 of the plaint, 
even if true, would not constitute fraud. 


* The 2nd defendant did not appear, though. 


substituted service was issued. 
Now there is no doubt, in fact it is common 
: ground, that there were 91. ‘72 acres missing, 
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but the question is whether®the plaintiff is 


entitled to get compensation as sued for. 
What is the law on the subject? 


The preponderance of authority is in fayour l 


of the proposition that a purchaser at a 


Court -sale of immoveable property buys 


came to know of the shortage. 


“ab his own risk and tha there is no warranty 


of title or guarantee that the property 
will answer to the description given of it, 
unless the sale is vitiated by fraud on the 
part of the decree-holder or the judgment» 
debtör, see Sundara Gopalan v. Venkatavarada 


Adana): Shanto Chandar Mukerji v. Nun 


Sukh (2), followed in Muhammad Rahmat- 


Ullah v. Bachcho (3); Abdullah Khan v. Abdur’ 


Rahman Beg (4); Biri Mohun Thakur v. Rar 
Uma Nath Chowdhry (5), referred to in Sheo 
Gobind Singh-vy. Dhanukdhari. Singh (6). 

The contrary authority is the Calcutta case 
of Doyal Krishna Naskarv. Amrita Lal Das (7), 


-in which the Allahabad case of Abdullah Khan 


v. Abdul Rahman (4) above cited was dissent- 
ed from by Maclean, ©. J., but the decision 
of the case on the question of fraud was not 
nefessary, as the_plambiff could not prove 


that he suffesed any loss from the misdes- 


cription of which he complained. 


In the present case no fraud was alleged 
with reference to Holding No. 15. The 
claim -in regard to it may, therefore, 
dismissed. 


lt remains to consider whether the allega- 
tions contained in paragraph 4 of the plaint 
constitute fraud and whether -the Ist de- 
fendants, the decreg-holders, were guilty 
of it. ki 


Now it was neithér alleged, nor was it 
shown, how the Ist defendants came to know 
that there were not so many acres of the 
Holding Nos. 3 and 5 as were advertized 
for sale. Nor is there any evidence to show 
that tre Ist defendants, having the know- 
ledge of the shortage, concealed that know- 
ledger The plaint is defective in that it is 
not alleged therein how the Ist defendants 


e 
(1) 17 M. 228; 3 M., L. 1, 293, a 
(2) 28 A. 355; (1901) A. W. N. 101. 
(3) 27 A. 587; (1905) A. W. N. 99; 2A. L. J. 244, 
(4) 18 A. 822, 
(5) 20 C. 8 (P. CO); 19 I. A, 154. 


(6) 21 Ind. Cas. 774; 19 C. W. N. 1291. e ik. 


(7) 29 C. 370. 
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It was argued before me that they’must 
have known of it, because they were in 
possession of the exhibits above-mentioned 
long before they filed the suit the decree 
in which: led to the sale, and the learned 
Counsel proceeded to show by comparison 
of. the exhibit maps that there was a short- 
age.as alleged by the plaintiff. I do not 
think that thatis enough. Further, allowing 
that the defendants after comparing the plans 
must have known of the shortage, I am 
unable to see how they can be held to have 
concealed their knowledge. On the date on 
which their decree was passed, the exhibit 
maps were before the Court which passed 
the decree, for it or anybody concerned 
to see. I cannot find on the record any- 
thing to show that the decree-holders wero 
a party to the preparation of the proclama- 
tion of sale, and it is clear that with refer- 
ence to the holding now under consideration 
the judgment-debtor informed the Ceurt by 
petition that there were only 7 acres of it 
left to be sold and, -as for the rest, part 
of it had been acquired for town lands 
and part had fallen within the town 
lands. We now know that all of it but 
7-61 acres had been acquired . for town 
lands. There was honesty -displayed 
by the judgment-debtor, but the Court did 
not think it necessary to inquire into the 
matter and check the proclamation. Whoever 


“may be to blame for all the confusion and 


trouble which has now arisen, I am un- 
able to find that it is either the judgment- 
debtor or the decree-holders. The judgment- 
debtor’s petition above referred to was reject- 
ed and there was nothing more for him tv 
say. 

I must, therefore, hold that there was no 
fraud on the part of either the judgment- 
debtor or the decree-holders. 

But the question which occurs to me now 
is whether the plaintiff should be allowed to 
suffer without any remedy. 

All thé materials fcr drawing up a correct 
proclamation of sale showing the acreage of 


. the lands as mortgaged and their acreage at 


the date of the suit were before the Court. 
Yet the presiding Judge did not avail himself 
of it. Therefore, as held by the learned 
“the only thing proved 
in the case is inattention on the part of the 
presiding Judge to hisduties.” This brings 
ma to a consjderation*of the ruling of 


|] 
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the *Privy Council case of Mahomed 
Kala Mea v. Harperink (8), where- their 
Lordships of the Privy Cone observed: “Tt 
has been laid down again and again that in 
sales under the direction of the Court it is 
incumbent on the Court to be scrupulous 
in the extreme, and very careful to see that 
no taint or touch of fraud or deceit or 
misrepresentation is found in the conduct 
of its ministers. The Court should, it is 
said,at any rate not fall below the standard 
of honesty which it exacts from those on 
whom it has to passjudgment. The slight- 
est suspicion of trickery or unfairness must 
affect the honour of the Court and impair 


its usefulness. It would be disastrous, 
it would be absolutely shocking, if 
the Court were to. enforce against a 


-purchaser misled by its duly accredited 
agents a bargain so illusory, and unconscien- 
tious as this.” 

By Order XXI, rule 66, a duty is cast 
upon the Court to use all possible materials 
before it in drawing up a proclamation of 
sale, which will give such information about 
the property to be sold as may be 
as fair and as accurate as possible. 
1 venture to think that where the presiding 
Judge has not availed himself of the 
materials before ‘him, they being such as 
would have enabled him to avoid the 
trouble afterwards occasioned, the purchaser 
who has in fact been misled should have a 
remedy. 

The remedy soul be either for a propor- 
tionate refund of the purchase-money for the 
missing acres or for a cancelment of the sale. 

The plaintiff would be at liberty to ask 
for the one relief or the cther and he 
would be entitled to the Ist remedy, where 
he is able to prove that the price paid by 
him isin excess of the fair value of the 
property and that he has paid that price by 
‘reason of the misdescription. See Banerjee, 
J.s judgment in Doyal Krishna Naskar 
y. Amrita Lal Das (7). Now we have it that 

` the acreage advertized for sale was 29°33 and 
that what the plaintiff has actually got 
is only 7:61, for which he has paid 
Rs. 2,050. That is obviously very much in 
excess of a fair price of 7-61 acres of paddy 
land. f 

(8) 1 Ind. Cas, 122; 6 A. L. J. 34; 18 C. W. N. 249; 


5ML. T, 126; 90, L. J. 163; 11 Bom. L. R. 227; 36 C. . 
° 323; 19 M. L. J. 116; 36 I. A. 32 (P. C.); 5 L. B. Ẹ. 25. 
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I will, therefore, allow the ‘plaintiff a 
decree for Rs. 1,517-12-9 but as the 2nd 
defendant has received Rs. 351-3-3 out of 
the sale-proceeds, Mr. Das for the appellants 
consents to bave the amount apportioned, bet- 
ween the defendants, that is to say, there 
willebe a decree for Rs. 1,166-9-6 against the 
lst defendants with costs on that amount.. The 
appeal of plaintiff as regards Holding No. 15 
is dismissed with costs on Rs. 648-3-8, that 
being the amount claimed in respect of that 
holding. 


Decree paried. 
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PUNJAB CHIEF COURT. 
First Civin AppraL No. 1565 or 1914. 

- March 9, 1916. 
Present:—Mr. Justice Shadi Lal and 
Mr. Justice Leslie Jones. 

NAWAB AND OTHERS— DEFENDANTS— 
e APPELLANTS ° 
VErSuUE 


MUHAMMAD HAYAT AND OTHERS — 


_PLAINTIFFS— RESPONDENTS, 

Shamilat— Agreement to partition according to revenue 
shares—Latest Settlement record to be’ followed-—Appeal 
on behalf of several persons on ground common to all— 
Death of some appellants before institution of appeal— 
Appeal, whether can proceed—Civil Procedure Code 
(Act V of 1908), O. XXII, rr. 2, 11. 

Where there is an agreement to partition the 
shamilat according to the revenue shares, the shares 
fixed in the most recent Settlement have to be taken 
into consideration in pretgrence to those fixed at an 
earlier Settlement, as changes in the proportionate 
revenue are bound to occur from time to time. [p. 
1008, col. 1.] 

Wher e, therefore, it was arranged at the settlementb 
of 1858 that the area of the shamilatshould be partible 
according to revenue shares and the arrangement was 
upheld in the Settlement of 1892, and in the course 
of subsequent partition proceedings plaintiffs con. 
tended that the shamilat should be partitioned 
according to the revenue shares of 1858 in preference 
to those of 1892 asthe defendants would otherwise 
get more, the amount of land revenue paid If them 
having increased more than proportionately: 


Held, that the record of 1892 contained no condition 
that for the purposes of partition the revenue shares 
of 1858 should be followed in preference to those of 
1892 and dk the vlafhtiffs had failed to -pròve that 
this should be done their claim could not be allowed. 
[p. 1008, col. 1.] 

Where an appeal was filed on behalf of several 
defendants and it appeared that some of the appel- 
ints had died before the institution of the 
appeal: 


_ 
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Held, that the appeal could proceed as, even if 
those appellants had not appealed, the remaining 
appellants could have appealed nevertheless on a 
ground common to al ithe defendants. [p. 1007, col. 1.] 


' First appeal from the order of the 
Assistant Collector, Ist Class, with powers 
of a Munsif, lst Class, at Shahpur, dated 
the 25th March-1912, deqreeing the claims 

Lala Sangam Lal, for the Appellants. 


_ Lala Kishen Chand, for the Respondents. 


JUDGMENT.—The village of Thatti 


Neka , in the Shahpur Tahsil of the 
Shahpur District was founded by one 
Neka, fsom whom it takes its name. 


After the foundation of the village, Khuda 
“Yar, 


who was Neka’s brothers son, 
obtained 1/5th of it from his uncle. Similar- 
ly another man, named Panah, who was of 
the same tribe as the founder, obtained a 
well, known as Jummewala. 

At the Settlement of 1858 it “was 
arranged that the area of the shamualat, 
which is considerable, should be partible ac- 
cording to revenue shares (hasab rasad 
khewat). In 1880 a pértion of it was so 
partitioned. During the progress of the 
Settlement of 1292 some of the lineal descend: 
ants of Neka claimed that tlte descendants of 


‘Khuda Yar and Panah were not entitled to 


a share in the shamzlat. This contention 
was, however, overruled and the entry in the 
Settlement. Record of 1892 followsthat of 1858. 

During the course, however, of recent parti- 
tion proceedings some.of the descendants of 


e Neka raised a fresh contention, not that the 


other owners in the village had no share in 
the shamilat, but that fhe shamilat should be 
partitioned according to revenue shares of 
1858 in preference to those of 1892, the fact 
being that in the interval -between the two 
Settlements the amount of land revenue paid 
by the descendants of Khuda Yar and Panah 
had increased more-than proportionately, so 
that if the revenue .shares of 1092 were 


_followed as the basis of partition, the defend- 


ants of Khuda Yar and Panah would 
obtain’a greater share in the shamilat than if 
partition followed the revenue shares of 1858. 


The question of title was decided Wy an 
Assistant Collector, 1st gradg, as a Civil Court, 
the finding being in favour of the eontention 
of the descendants of Neka. The defend- 
ants appealed to the Divisional Judge, who 
returned the appeal for presentation in the 
Chief Court, on the ground that the value of * 
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the appeal for purposes of jurisdiction was 
over Rs. 5,000. 

Counsel for the plaintiffs-respondents has 
now raised the preliminary objection in this 


. Court that the decision of the Divisional 


Judge on the question of jurisdiction was in- 
correct. We are of the opinion that it was 
incorrect, but the point is now immaterial 
because the Divisional Court no longer exists 
and as the decree of the Assistant Collector, 
lst grade, is that of the District Judge, the 
appeal must now in any case be heard by this 
Court. The appeal was presented in the 
Chief Court with due diligence and must be 
held to be within time. 

Counsel for the plaintiffs-respondents has 
another preliminary objection, on the ground 
that some of the defendants-appellants died 
before the institution of the appeal. That also 
we overrule as, even if those appellants had 
not appealed, the remaining appellants could 
have. appealed nevertheless on a ground 
common to all the defendants. here 
is another contention that the’ present 
suit is not within time, but it has not been 
seriously argued and there is no force in it. 

On the merits, as already stated, itis 
admitted by Counsel that the words kasab 
rasad khewat in this village relate to revenue 
shares. Counsel forthe plaintiffs-respondents 
relies on the fact that in 1880 revenue shares 
of 1858 formed the basis of a partition, but 
that argument has no force because in 
1850 it was impossible to follow other 
shares. 


He contends further that at the time 
when the question of the entry to be made 
in the Settlement Record of 1892 was under 
discussion, the new jama had not been 
announced and that when it was decided that 
the new entry should be hasab rasad khewat 
the proprietors were having regard to the 
shares of 1858. The probability is no doubt 
that at that time the only question was 
whether the descendants of Khuda Yar and 
Panah shéuld be totally excluded or not, 

and that the plaintiffs did not at that time 
contemplate the alteration in the shares 
which would be made if the new entry follow- 
ed that of 1858. The fact remains, 
however, that the record of 1892 
contains no condition that, for the purposesof 
partjtion, the revenue shares of 1858 should 
- be followed in preference to those of 1892 * 
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mait was for the plaintiffs to show that this 

should be done. 

The plaintiffs have, indeed, been able to 
cite a number of cases in other villages in 
which apparently the revenne shares of 
1858 were followed at partitions which 
took place after 1892. But we know nothing 
further as to the circumstances of those 
cases, except that in the case of one village, 
named Mangowal Kalan, the Assistant Collec- 
tor, Lala Ghanisham Das, decided in 1911 
that the revenue shares of 1858 should be 
followed because since that Settlement no- 
thing had happened to justify a departure 
from it, and it is qtite possible that the pro- 
prietors of other villages submitted to a like 
decision. It does not follow that that decision 
was correct. The Settlement of 1858 was 
not a Permanent Settlement which was in- 
tended to endure for all time, and it is 
inevitable that changes in the proportionate 
revenue should occur. They have so occur- 
red #t the Settlement of 1892 and they will 
doubtless occur again. If revenue shares 
are to be followed at all, and admittedly they 
mustbe followed, there is no good reason 
why those of 1552 should be followed 
forever. Taking an analogous case, it can 
hardly be contended that if at the Settlement 
of 1858 it had been laid down that the parti- 
tion of the shamilat should follow the area 
of individual holdings, the area of the hold- 
ings of 1858 woald still provide the rule for 
partition. 

We can see, then, no good reason why the 
entry in ¢he Settlement Record of 1892 
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should not be followed, or for holding that it 


is either unjust or incorrect. We according: 
ly accept the appeal and dismiss the plaint- 
iffs’ suit, but leave the parties to bear their 
own costs throughont. 

~ Appeal accepte, 
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PUNJAB CHIEF COURT, 
First Civie MÊsGELLANGOUS APPRAL No, £99 
or 1915. 

January 5, 1915. 
Present:—Mr. Justice Shah Din. 
RALLA MAL AND orners—PLAINTIFFS—- 

APPELLANTS a 
h Yersus 
JAFAR ALI AND otnHers—Derenvants— 


RESPONDENTS. sy. 
Provincial Insolvency Act (IIL of 1507), s. 14 (2), 
(3), (4)— Non-observance of proper procedyre—Order . 


. of adjudication, whether valid. 


An order of adjudication passed without observing 
the procedure laid down in section 14, gub-sections 
(2), (3) aud (4) of the Provincial Insolvency Act 
is bad in law and inoperative. 


Miscellaneous first appeal from the order 
of the District Judge, Ferozepure, dated the 
llth January 1915, declaring the respondents 
as insolvents. 

Mr, Nand Lal, for the Appellants. 

JUDGMENT.—In this case the District 
Judge has declared the respondents insolvents 
without observing the procedure laid down in 
section 14, sub-sections 2, 3 and 4, of the 
Provincial Insolvency Act, ITI of 1907. Whe 
order of adjudication passed by him is, there- 
fore, bad in law‘hnd is hereby set aside. Let 
the record go back to the District Judge, who 
is directed to pass a proper order after comply- 
ing with the provisions of section 14 aforesaid. 
The parties will bear their own costs in-this 
Court. 


Appeal accepted, œ 
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ABANDONMENT. See Acra TENANCY Act, s. 87; 





BENGAL Tenancy ACT, s. 87. 
ABATEMENT. See Apprat. 
OF RENT, claim for, on ground of dilu- 
vjon i 


349 
ABETMENT. See Penat Cops, s. 107, =. * 


ACCOMPLICE, evidence of-~Corroboration—Identi- 
fication by strangers, value of 636 


ACKNOWLEDGMENT. See LIMITATION Act, s. 19: 


ACQUIESCENCE as distinguished from quiescence, 
doctrine of, circumstances in which inapplicable— 
Surrender of land for consideration which failed— 
Suit for possession, whether maintainable. 

Ina suit for recovery of possession of landon a 
déclaration that it was included within the plaintiff’ s 
tenancy underghe landlord defendants, the defence 
was that the plaintiff had willingly given up the 
Jand to the defendant for the erection of a market 
in exchange for lands granted to him elsewhere. 
This defence haying been found to be untrue, it was 
the defendants that 
the plaintiff’s.claim for recovery of possession was 
barred by the doctrine of estoppel or acquiescence 
and his-remedy was by way of a suit for recovery 
of the price of the land or for specific performance 
of the alleged agreement to give other lands in 
exchange: 

Held, (1) that asthe plaintiff had received neither 


money nor land in exchdhge, he was entitled to a 


decree for possession of the land; 
(2) that the doctrine of acquiescence had no 


application in the circumstances of the case, mere 


quiescence being not acquiescence. 

A Court of Equity will not have recourse to the 
doctrine of estoppel or acquiescence for the benefit 
of a party who does not come into Court with clean 


hands and whose conduct has been found to be. 


oppressive. C JAHARADDI MANDAL v. DEBNATH, 20 
C. W. N. 657 762 
———i., when quiescence 273 


ACTS—GENERAL. 


1839—-XXXIIL. See INTEREST Act. 

1858—XXXV. See Lunacy a Courts) 
Act. 

1860--XLV. See PENAL Cope. 

1865-—-ITI, See CARRIERS Act. 

1865—-X. See Succession Act. 

1870—-VII. See Court FEES Act. ° 

1871—IX. See LIMITATION Act. e 

1872—-I, See EYIDENOE ACT, 


Bahar adhah. 


ACTS—GENERAL—coneld. 


{872--LX. See Contract Act, 
1875-—-IX. See MAJORITY Act, 
1877—I. See SPECIFIC RELIEF Act 
1877—-XV. See LIMITATION Act, 
1878-—-VIII. See Sea CUSTOMS Act, 
1878-—-XI. See ARMS ACT. 


1879--XVIIL See LEGAL PRACTITIONERS Act. 
1881--V. See PROBATE AND ADMINISTRATION 
Act. 

IS8I—X XVI. See NEGOTIABLE [INSTRUMENTS 

Act. . 


1882-—IT. See Trusts Act. 

1882-—-IV. See TRANSFER oF Property Act, 
1882-~-V¥. See Easements Act. 

1882-—-XIV. See Civin PROCEDURE CODE, 


1882--X VY, See PRESIDENCY Smant CavsE 
Courts Act. 
1887--LX. See PROVINCIAL SMALE Cause Courts 


Act, 
1889-—-Vil. See SUCCESSION CERTIFICATS Act. 
1890—-VIII. See GUARDIANS AND Warps ACT. 
1898-—-LY¥. See PARTITION Act. 
1894—-I. See LAND ACQUISITION Act, 
1887--X. See GENERAL Crauses Act. 
1898-—-V. See CRIMINAL PROCEDURE CODE. 
1899——-II. See Stamp Act. 
1907—-III. See PROVINCIAL INSOLVENCY Act, 
1908—V. See Crviu PROCEDURÉ CODE. 
1908—-IX. See LIMITATION Act, 
1908—-X VI, See REGISTRATION Act, 
1909—-III, See Presrpency Towns [NSOLVENCY 
ACT. 
19]1—-111. See ORININAL TRIBES ACT, 
1919 —1V, See Lunacy Act. 
1915—-I. See EMERGENCY LEGISLATION Cont. 
NUANCE ACT. 


AOTS—(LOCAL)—BENGAL. 


1859——-XI. See BENGAL LAND REVSNUE SALES 
Act. 

1870—V1. See BENGAL VILLAGE CHAUKIDARI 
Act, 

1880--IX. See BENGAL Cress Act. 

1884——-ITI, See BENGAL MUNIGIPAL ACT, 

18Bb— VIII. See BENGAL Tenancy Act. 

1887--XII. See BENGAL, NORTH-WESTERN Pro- 

YINCES AND ASSAN CIVIL Courts ACT, 
1897-—-V¥. See BENGAL ESTATES PARTITION Act.* 


1907--I. See BENGAL Tpnanoy (AMENDMENT)” 


“Act, 


1010 . 


ACTS—(LOCAL)—BOMBAY. 


-ACT 1862—V. See Bompay BHAGDARI AND NARVA- 


DARI TENURES ACT, 


wane 1863-—-VI. See BOMBAYN PUBLIC CONVEYANCES 
. ACT, + . , 
»— 1890-—-IV¥Y. See Bompay District Potice Act. 


s ma 190Ii—IIL. . See Bompay District MUNICIPAL 


Act, 
` ACTS—(LO@GAL)—BURMA. 


ACT 1876~—II. See Lower BURMA LANDAND REVENUE 
Act, 


ACTS—(LOCAL)—CENTRAL PROVINCES. 


ACT 1883—IX. See CENTRAL PROVINCES TENANCY 
Act. 
1898— Kl, See CenrEzaL Provinces ‘Tenancy 
Act, 


ACTS—(LOCAL) MADRAS. 


ACT 1884—V. See MADRAS Loca Boarps Act. 
~——~ J8865-—IIT. See MADRAS HEREDITARY VILLAGE 
. OFFICES ACT. 
~— I900-—-I, See MALABAR COMPENSATION FOR 
TENANTS IMPROVEMENTS ACT. 
mame 1605-—-ITI. See MADRAS LAND ENcROACHMENTS 


ACT. 
ACTS (LOCAL) PUNJAB. 


1900—1. See PUNJAB LIMITATION (ANCESTRAL 
À LAND ALIENATION) ACT. 

1900-——XTIT. See PUNJAB ALIENATION OF LAND 

ACT. 
m— 1905-~-II. See PUNJAB PRE-EMPTION ACT. 
~——— 1912-—-Y¥. See PUNJAB COLONISATION OF GOVERN- 
MENT LANDS ACT. 

1918--I. See PUNJAB PRE-EMPTION Act. 

1914-—TTT, See PUNJAB Courts Act. 

1914—~J.* See PUNJAB Excise Act, 


ACTS—(LOCAL)—U. P. 


1869--I. See OUDH Esrares Act. 

1876-—-X VII. See OupyH LAND REVENUE Act. 
1876—XVIIL. See OUDH Laws Act. 
1886---XIV. See AGRA Rent Act. 
J886-—XXIT. See OUDH Rent Acr. 

1901] —11, See AGRA Tenancy Act, 
1901—III. See U. P. IPAND REVENUE Act. 
1910-——JV. See U. P. Excise Act. 


-ORDINANCES. 


ORD. 1914—VI. See COMMERCIAL INTERCOURSE WITH 
ENEMIES ORDINANCE. 


REGULATIONS. 
REG. 1808—XXXI. See REGULATION. 
waman JAWI — Il. See BOMBAY REGULATION. ° 
STATUTES. * 


24 & 25 Vit, C. 104, ° See HigueCourrs Act. e 
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ADMISSION of a pesson in his own favour, whether 
admissible 987 


ADOPTION. See Buppnist Law; HINDU Law. 


Custom — Daughter-in-law, power of, to 
, challenge adoption — Alienation—Disposition of 
property by Will or adoption—Distinction 147 


———*—, question of, if tg be gone into—Letters of 
Administration — Proceeding 659 


ADVERSE POSSESSION, See MORTGAGE. 


Encumbrance— Title acquired by adverse 
possession to a portion of sub-tenancy 957 


' Ld 
Mutt property—Guru and disciple—Patha- 
vakudi Mutt—History and succession of the mutt 

—Custom—Joint management by community, if can 

be acquired. 

The villages in suit were granted to the plaintiff's 
predecessors-in-office and were managed and enjoyed 
by them fora lengthy period subject to the trusts 
of the endowment. The defendants, the Nattukottai 
Chetties, were supplementing theincome derived from 
the endowments and coming to the assistance of the 
plaintiff as their religious superior and it appeared 
from the inam register that the Chetties were manag- 











ing the affairs of the mutt and the villages, through .. 


managers or trustees elected by the Chetti community: 

Heid, (per Wallis, Ofg. C. J.,) that the defendants 
Chetties failed to show that they had acquired the 
right of joint mawagement with the plaintiff, thoygh 
the management had in recent times been left 
largely in the hayds of individul Chetties who 
were not shown to have been appointed in any 
particular way. 

Held, also, that the part taken by the Chetties 
could not be held as adverse to the plaintiff. 

Held, further, that the Chetties could not be allowed 
to press their assistance on their religious head and 
onthe strength of that assistance turn round and 
say that they had ousted him from the management 
of the institution by adverse possession and that they 
only were entitled to manage in trust for the plaintiff 
asthe sole beneficiary during his life-time of the 
entire income ofthe villgges subject to the main- 
tenance of the institution. 

Quere.—Whether the right of joint management 
by prescription against the holders of an office can 
be acquired by a community ? ; 

Per Kumarasami Sastri, J.—From the history o 
the Patharakudi Mutt the head of the mutt hasa 


`. prima facie right to possession unless it can be shown 


that he has either parted with his rights or that 
adverse rights have been acquired by third parties, 

The usual practice in mutis is for the matathi- 
pathi or the head of the mutt for the time being 
to appoint his successor. | 


Where one has failed to be nominated in the 
Patharakudi Muit, the appointment is made by the 
Brahmins sand the Chetties in co-operation, the 
Brahmins gplecting% suitable person and the’ Chetty 
community approving of the choice and requesting 
the Brahmins to do the needful in the matter of pre- 
paring the selected candidate for the office. 
the relationship between the parties has to be 
borne in mind, Where the Chetties were interested 


e 


In dealing with the question of adverse possession ` 
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e Š 
in the affairs of the mutt and were allowed to 
manage the properties by the head of the mutt, there 
is no reason to presume that such management was 
adverse to the Guru. 

Where properties are dedicated to an idol, the office 
of Dharmakartha may be acquired by adverse posses- 
sion, but where properties are given to the,head of 
a mutt and vest in him absolutely, subject to the 
application of the income to certain purposes, the 
person who manages the property on behalf of the 
mutt prima facie manages it alsoon behalf of the 
Gurukkal who is the sole person entitled to the 
properties. 

Mere length of time of management on behalf of 
another would not deprive the owner of the property 
of his power to put an end to the management and 
assume the same himself. 

The mere fact that like many persons of his see 
the plaintiff chose to lead a life of indolence without 
troubling himself about the management of the mutt 
properties, which he found in capable hands at the 
time he succeeded to the office, will not prevent him 
from resuming the managoment though he might be 
bound by the acts of the Chetties during the “period 
of their management. 

The acts of management, such as leasing properties, 
paying taxes, ete., are only incidental to the manage- 
ment of the properties and unless a manager 
assumes the management hostilely to an owner they 

gio not help him to acquire advemse possession. M 
ARUNACHELLAM CHETTI v, VENKATA CHELAPATHI 
GURUSWAMIGAL, (1915) M. WAN. 650 216 


Patti belonging to others, land in, cultivation 
of-—~Rent, occupation without payment of —Cultivat- 
ing possession, mere, effect of. 

A co-sharer who cultivates land in a patti belonging 
to others for which he pays no rent, cannot, in the 
absence of his setting up » claim to proprietary 
rights dming his period of occupation, have after 
12 years a title to hold as proprietor by reason of 
adverse possession. 

A. mere cultivating possession as distinguished 
from proprietary possession, such as may be evidenced 
by collection of rent frèm tenants or by payment of 
land-revenue, is not prima facie adverse. U PBR 
BHAGWAN DIN v, SHANKAR Prasan, 20. L. J. 709 1617 


, plea of— Purchaser of part of mortgaged pro- 
perty, competency of, to raise plea of adverse posses- 
sion-~Limitation., 

The defendant purchased apart of a mortgaged 
property from the mortgagor during the pendency 
of a suit filed by the mortgagee to enforce his 
mortgage. The mortgage was a simple one. The mort- 
gagee gota decree forsale and in execution of it 
himself purchased the property aud instituted the 
present suit for possession against the defendant: 

Held, (1) that the defendant, being a representative 
of the mortgag gor, Was not as such competenteto set up 
adverse possessionagainst the plaintiff; 

(2) that the suit, being brought withén 12 years of 
the purchase by the plaintiff, was within time. O 
MAHESH BAKHSH SINGH v. MANOHAR Lar, 18 O. C. 
369 657, 


rights— 
| 











Sir, mortgage of—Ew-proprietary 
Mortgage, effect of, on ex-proprietary tenaycy. 
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ADVERSE POSSESSION—concld, e 


When a zemindar, having mortgaged his zemin- 
dari rights together with his sir land, loses his 
zemindari rights and becomes an ex-proprietary 
tenant of the sir, the mortgage does not become 
ineffectual as regards the sir but takes effect as 
a mortgage of the ex-proprietary rights. 

In 1871 Z mortgaged with possession his pro- 
prietary share, with the sir appertaining to it, to 
three persons F, I and R, one-third to each. Ig 
1891 he aggin executed a simple mortgage of the 
entire property i in favour of R. A decree upon the 
latter mortgage was obtained, and property brought 
to sale and “purchased by P in 1893, who in 1896 sold 
it to J, the successor-in-interest of R. J thus became 
the full owner of one-third share of the property in 
1896. Ex-proprietary rights arose in favour of Z the 
ex-zemindar in 1893, but the morigagees all along 
remained in cultivatory possession. After the lapse 
of a number of years, Z brought the present suit 
claiming ex-proprietary rights in the entire sir and 
to be recorded as such: 


Held, (1) that inasmuch as in 1896 Z was, as against _ 


J, entitled to claim possession of the share of his 
ex-proprietary tenancy mortgaged to R without any 
payment under the mortgage-deed, the possession 
of J, from that time forward, as regardy one-third 
share of the sir was adverse to Z, and that Z could 
not, therefore, assert any ex-proprietary rights in 
that share; 


(2) but that as regards the remaining two- 
thirds, Z being entitled to possession of his ex-pro- 
prietary rights only after the redemption of the 
his rights were in abeyance till the 
mortgages were redeemed but could be recorded 
as existing subject to the mortgage rights of F 
and L UPBR Ram DHARI SINGH w. JUGUL 
SINGH 483 


AGENT. See LAMBARDAR. 


Provident fund money in course of trans. 
mission through Post Office—Post Office, if agent 
of judgment-debtor É 723 


AGRA RENT ACT (XIV or 1886), S. 9—-Succession 
— Daughter's son, right of — Co-sharing, if necessary 
under old Act—Reversion, right of, vested in daugh- 
ters son, if divested by operation of Agra Tenancy 
Act—Agra Tenancy Act (II of 1901), s. 22. 


A daughter's son is not a collateral and, therefore, 
under the old Rent Act,it was not necessary for 
him to sbare in cultivation with his maternal grand. 
father to inherit the holding. 


Where, therefore, One P died while the Rent Act 
was in force and was succeeded by his widow who 
died after the new Tenancy Act had come into 
force: 


Held, that the right of reversion vested in the 
daughter’s son when P died and that right could not 
be affected by the amendment in the law intro. 
duced by the Tenancy Act and that, therefore, the 
daughter’s son would inherit the holding after the 
death of the widow, even though he might not have 





shared in cultivation with his maternal grand 

father, U PBR Harsans v, BISHAMBHAR SINGH 
8 e . ; 
2 b i 

` . 
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AGRA TENANCY AOT (II or 1901), 5. 22 330 


S. 229-—Tenant—Joint Hindu family—Death 
of one member, effect of—Deceased member, interest 
of, if any—Devolution. 





Where a co-parcenary body which constitutes a 


joint Hindu family is a tenant and one of the 
members constituting that body dies, the co-parcenary 
bédy consisting of the surviving members continues 
to be the tenant and such member has no such 
fhterest as devolves upon any one after him. A 
MAHABIR SINGH v. BHAGWANTI, 14 A. L, J. 278 


Ss. 23, 24 ro 30. 524 


S. 35-~—Swit for declaration of rent payable by 
tenant—“Rent previously payable,” meaning of — Oral 
agreement to pay enhanced rent, effect of. 

The Agra Tenancy Act does not prevent an 
occupanéy tenant from agreeing orally to pay an 
enhanced rent, and paying rent accordingly. Where 
such oral agreement is followed by payment of rent 
atthe new rate, the new rate becomes the rent 
“previously payable’ under section 35 of the Act. 
UPBR Mackinnon v. TILKANCHAN GIR 417 


—— S, 52, proceedings under, if necessary to alter 
grain-rent — Landlord and tenant, power of. 

There is nothing in the law to prevent a zemindar 
and a tenant from altering a grain-rent into a cash-rent 
without a formal proceeding under section 52 of the 
Agra Tenancy Act, 1901. UPB R SHOTHALAL 
UPADHIYA v. MUHAMMAD BASHIR ALI KHAN 419 


c §. 57 (a) 524 


S. 58—Ejectment—Swit brought in twelfth 

year, maintainability of. $ 

A suit for ejectment brought in the twelfth year 
of occupation must succeed even where the tenant 
is entitled to hold throughout the twelfth year owing 
to its being the last year of a period or because hie 
cannot, as of an ordinary right of occupancy tenant, 
be ejected till the expiry of the year. UPBR 
MAcHLEY v. BHARAT INDU 427 


S. 87—~Abandonment—Tenant-in-chief leaving 
willage—Arrangements for cultivation and payment 
of rent—Presumption. 

Abandonment under the Agra Tenancy Act implies 
not only that the tenant should leave the village but 
that he should leave the village without making 
arrangements for the cultivation of his land and the 
payment of his rent, 

P, an occupancy tenant, left the village leaving 
his holding in the possession of J. After P’s leaving 
the village, the zemindar sued P in 1906 and in 1908 for 
enhancement and arrears of rent respectively. In 
both these suits J pnt in appearance and P did 
not appear. Both suits were decreed. The zemindar 
brought the present suit for ejectment against J 
without making P a party: 

Heid, that J could not be deemed to be the tenant 
of the zemindar as P did not leave the village with- 
out making arrangements for cultivation and the 
payment of rent, nor could P’s death be -presumed 
when the zemindar obtained against him a decree 














so lately back as 1908 which assumed that he was 
then alive. UPB R Jat KARAN SINGH v, RAM 
CHARITAR DAL. 488 
o————~ S. 154 (1) (b)—Resumption—Notice, con- 
tents of, ° ° e 
. + x 
. = 4 
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AGRA TENANCY AC®@—(1901)—contd. 
Ina notice under section 154 (1) (b) of the Agra 


_ Tenancy Act for resumption of land held on a service 


tenure the specific service that is no longer required 
must be noted. UPBR BHAJU v. GOPAL SINGH 

772 
S. 158 — Land held as haqiat mutafarriqu 
revenué free from Government—Suit for assessment 
of revenue, maintainability of, 


A land held as “kagiat mutafarriqa’ free of 
revenue direct from the Government, is not a rent- 





_free holding to which the provisions of section 158 


of Chapter X of the Tenancy Act can apply and 
no suit to assess revenue apon it can lie under that 
section. U P B R SARAEOPALAT UHAUBEY 4, SALIHA 
BIBI 507 


S. 164—Suit for profits—Sir and khudkasht 
held by co-sharers, if to be taken into accownt— 
Lambardar, position of. 


In a suit for profits under section 164 of the 
Tenancy Act, the sir and khudkasht held by the 
co-sharers should be taken into accountin estimating 
what is due to them. 

The position of a lambardar discussed. A GANGA 
SINGH v. RAM Sarup, 14 A. L. J. 252; 38 A. 223 119 


S. 177, cl. (c)—Proprietary title, question of — 
Appeal—Settlement Officer? decision of, in jamabandi 
case, if res judicata—J urisdiction. 





Ld 

In a suit for arrears of rent in respect of a grove, 
the defendant denied the plaintiff’s thle; claiming 
to hold the same in proprietary possession and raised 
the same plea in appeal: 

Held, that an appeal lay to the District Judge under 
section 177, clause (e), of the Agra TenAncy Act, inas- 
much asa question of proprietary title had been 
in issue both in the Court of first instance and in 
the Court of Appeal. 

Held, also, that the fact thatthe plea set up 
by the defendant was untenable did not regulate 
the question of jurisdiction. 

An order passed by a Settlement Officer in a case 
relating to the amendment of a jamabandi is not a 
decision in any suit between the parties and cannot 
operate as res judicata either in a Civil or in a 
Revenue Court. A SAKHAWAT ALI v. SURAJ PRASAD, 
14 A, L. J. 140 343 


; S. 185—Revision—Omission to consider evi- 
dence—Irregularity. 

“Where a Court of first instance, while examining 

a patwart, did not compare his map with the map 

produced from the record-room: 

Held, that this wasan omission to consider the 
evidence produced amounting toa distinct imwegu- 
larity meriting revision. U PB R Ganca Kuri 
y, Dip NARAIN SINGH 414, 


S. 198 —Hjectment—Tenant leaving village— 
Zemindar letting holding to another—Swit by former 
oo agatyst new ohe as sub-tenant, maintainability 
of. 

T, a tenant-in-chief, left the village and thereupon 

*the zemindar let the holding to one N. Subsequently 

T returned and sued N treating him as sub-tenant, 
W denied the relationship and alleged that he held 
the land direct from the zemindar; 


— 





|| 
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AGRA TENANCY ACT—(1901)—conold. 


Heid, that the payment of rent by N to the zemin- 
day being in good faith the ejectment suit should 
fail under section 198, Act IT of 1901, and Zand the 
zemindar be left to fight ont their case between 
themselves. U P BR NARPAT v. TIKA 


ALIENATION. See Custom; Grant; HINDU Law. 


Widow, alienaion by—~Suit by remote re- 
versioner—Punjab Limitation (Ancestral Land 
Alienation) Act (I of 1900), applicability of 161 


AMENDMENT, when to be refused 264 


APPEAL CIVIL), abatement of—Death of one of 
the respondents—Test 45 


= Appéllate Court, power of, to permit with- 
drawal of suit with liberty to bring fresh suit 670 


Arbitratior—Award—“Case open toappeal,”’ 
interpretation of—Question for determination— 


Order refusing to. set aside ex parte decree passed A 
8 


accordance with award, if appealable 
, combined, against preliminary and final 
decree, if legal 137 
Compromise not recorded, consent deoree 
under f 769 


„if a continuation of original proceeding — 
Judgment under appeal, if operates as res judicata 
9 





© Court-fee—Decretal amount mada charge on 
property—Appeal, to remove charge—Ad valorem 
Court-fee. . ii 


The amount decreed in a suit for accounts was 
made a charge on certain property: 

Held, that the memorandum of appeal seeking 
to have the property freed from the charge should 
bear an ad valorem Court-fee on the amount of the 
charge. P THaru Mat v, Caanpu Ram, 11 P. R. 
1916; 59 P. W. R, 1916 138 


—~e———~— Decree—Dismissai for default, whether dec- 
ree 737 








Decree wrongly passed on merits, if ew parte 
— Procedure j 660 


Punjab Courts Act (ILI of 1914)—District 
Judge, decision of, before new Act, appeal from, to 
District Judge under new Act, maintainability oe 
-Execution of decree—Small Cause Court 
decree, transfer of, to Munsif’s Court--Order in 
execution by Munsif, appealability of—Hxecuting 
Court, power of—Limitation—Application for 
transfer of decree, if step-in-aid of aaa 
Execution sale set aside~Order to refund 
purchase-money to third party purchaser, whether 
relating to execution, discharge or satisfaction of 
decree - B 
m, infructuous—Order appealed against having 
been carried out—Stay order bêfore filigh appeal, 
if can be obtained—Civil Procedure Code (Act V 
of 1908), O. XLI, r. 5 (2). 
Where on the application by the Receiver of an 
estate an order is made by the Court granting him 











leave to ențep into a proposed settlement with 2° 
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APPEAL—(CIVII)~ contd. i 


debtor of the estate and to execute in his favour 
a release in respect of property lypothecated 
by him, an appeal against that order, by a person 
who opposed the application, lodged after the Receiver 
has effected a settlement with the debtor and 
executed a registered deed of release in his favonr, 
becomes infructuous, unless before filing the appeal, 
the appellant has obtained a timely order for stay, 


Per Mookerjee, J—-An appellant before filing his 
appeal can obtain a stay order under Order XLI, 
rale 6, sub-rule 2. © RAMESWARI CHAUDHURANL v. 
K. B. Dutt, 23 O, L, J. 310 685 


s Objectionable passages in lower Court's 
judgment —High Court's power to expunge pas- 
sages 608 








Order cancelling sale of outstandings—Auc- 
tion-purchaser, whether can appeal Adjudication 
under earlier law-—-Subsequent proceedings, whe- 
ther governed by new Act - 995 


= from order dismissing application for 
attachmont before judgment, competency of— 
Conditional attachment 689 








Order overruling preliminary objection as 
to maintainability of suit, whether decree 664 


Probate and Administration Act (V of 1881), 
ss. 86, 90-—-Orders under the Act, if all appealable— 
Hindu widow as administratria to husband's estate 
applying to sell husband’s property for satisfying 
debts—Reversioner's objection —Proper order to make. 
Per D Chatterjee, J—An order made by a Distric3 

Judge under section 90 of the Probate and Adminis- 

tration Act, giving permission to an administrator 

tosell a property in the presence of the party who 





. objects to the sale, is analogous to a decree and 


is, therefore, appealable. 


Per Beachcroft, J.—By virtue of section 86 of the 
Frobate and Administration Act, there can be an 
appeal against every order by a District Judge 
under the Probate and Administration Act and the 
procedure provided by the Civil Procedure Code for 
appeals should apply to such an appeal. 


Where a Hindu widow who had obtained Letters 
of Administration to her husband’s estate applied 
for permission of the Probate Court to sell the 
dwelling-house of the husband for the purpose of 
satisfying debts and the application was opposed by 
the reversioner, who was willing to purchase the pro- 
perty for its proper value: 


Held, that the best ordtr to make was to direct 
the widow to sell the property to the reversioner 
for the highest price which had been offered by 
intending purchasers and satisfy the debts out of 
the sale-proceeds. © SARAT CHANDRA PAL v, 
BENODE Kumari Dassi, 20 C. W. N. 28 143 


in pre-emption suit—Punjab Pre-emption 

Act (II of 1925), s. 20—Court, duty of, to investi. 
gate issues suo motu-—-Appellate Court, power of, 
io admit evidence omitted by mistake 813 
4 








Preliminary decree, appeal against, after 


e final decree, if permitted 99, 146 
® 2 ba 
. ° 4 
a 6 
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APPEAL—(CIVIL)—concld. 


«Proprietary title, question of—Settlement 
Officer, decision of, in jamabandi case, if res judi- 
cata—Jurisdiction 343 


Purchaser of property not affected by decree 
—Legal representative—Claim petition of such 
purchaser, nature of ` 84 


Remand, general power of—Amendment of 
pleadings - Adoption, suit to set aside, for “fraud” 
—Remand for finding on question of “‘nndue in- 
fluence”-—Appellate Court, powers of 576 


namnaman Sale in ewecution of rent-decree set aside on 
ground that judgment-debtor purchased benami and 
also on other grounds of irregularity and fraud— 
Bengal Tenancy Act (VIII of 1885), s 173 (8)— 
Civil Procedure Code (Act F of 1908), s. 47, O. XXI, 
7. 90. 


The mere fact that one of the grounds, on which 
the sale of a tenure or holding in execution of a rent- 
decree was set aside by a Munsif, was that the 
jadgment-debtor purchased the property through a 
benamidar, does not bring the case within section 173 
(3) of the Bengal Tenancy Act where there were 
other grounds for setting aside the sale i.e., grounds of 
irregularity and fraud which are governed by section 
47 as well as Order XXI, rule 90, Civil Procedure Code. 
In such a case the Court not only Tas power but it has 
the positive duty not to adopt the summary pro- 
cedure laid down in section J%73 of the Bengal 
Tenancy Act, but to try the casé under the ordinary 
provisions of the Civil Proce. lure Code, and its 
decision is open to appeal and second appeal. 
C SREENATH HALDAR v. BEPIN BEHARI Mab 574 


on behalf of several persons on ground com- 
mon to all—Death of some appellants before in- 
stitution of appeal— Appeal, whether can proceed— 
Civil Procedure Code (Act V of 1908), O. XXII, rr. 
2,11 1006 


Seizure of insolvent’s moveable property— 
- Release on objection—Order of release—Appeal 
to High, Court—Leave under s. 46 (4) neither 
applied for nor obtained—Practice 773 


Shahjog hundi—Not negotiable instrument 
attested—~Promissory note—Bond—Stamp duty— 
Admissibility in evidence 247 


Suit for damages for less than Rs. ade 


emmma against whole decree—Preliminary decree 
—-Appellant, whether bound by valuation in re 
to wrong Court through bona fide mistake— 
Appellant, when allowed to put mistake right— 
Tutervening period, whether allowed—Jndicia] dis- 
cretion—Appellate Court, when can interfere ‘ 
- 54 
(CRIMINAL) Appellate Court, power of, to 
convict for abetment, when only principal offence 
charged—A betment 289 
Criminal breach of trust with reference to 
certain items—-Civil liability determined by Civil 
Court-—-Judgment of Divil Court, whether relevant 
































—-Complaint, whether to be proceeded with during | 


pendency of appeal in civil case 633 


INDIAN CASES. 
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APPHAL—CRIMINAL—concld. 


? 
Joint $rial of two factions—Illegality—Re- 
ference to High Court 645 


Proocedings under s. 110, Criminal Progg- 
dure Code—Judgment—Duty of District Magistrate 
647 

Several accused tried jointly—dOne accused 
e awarded appealable sentence—Appeal by others, 
right of X 653 

, SECOND—Arguments not urged in lower 
Oourts—Pleadings-——Practice 975 


Cross-appeals decided by one judgment— 
Omission to file copy of decree in riyal appeal, 
effect of 742 


Decision settling rent, if subjeot to second 
appeal—Finding of fact or law 148 


Duty of Appellate Court to appraise evi- 
dence in the case—-Finding of fact, when liable to 
be set aside in second appeal—Jurisdiction—Prayer 
for injunction, value of, for purposes of Men 
2 
Finding of fact based on no legal evidence 
9 





























Partition case—Confirmation of partition, dis 
putes arising after, orders passed on. i 
A second appeal lies to the Commissioners Court 

from orders passed in respect of disputes arising 

between the parties to a partition case after the 
partition is confirmed and when they are being put in 
possession of their shares. U P B R KANDHAIYA 

Lau v. Narain Das, 2 O. L, J. 748 262 


4 
APPLICATION for leave to appeal to Privy 
Council. See Civin Procepurs Cops, s. 109. 


ARBITRATION— Award — Suit. based on award— 
Award alleged to be invalid —Original cause of action, 
plaintiff, whether can fall back upon, when award 
held to be invalid—Alternative velef—Court, duty 
of. 

A valid and enforcible award made without the 

intervention of the Court bars a suit on the origi@al 

cause of action. 

Therefore, where a plaintiff alleges that an award 
made out of Court is valid but seeks its enforce- 
ment if the Court finds it to be valid, or in the 
alternative prays for a decree on the original cause 
of action in case the award is found to be, invalid, 
it is the duty of the Court to determine the validity 
of the award and to pass a decree in its terms if 
it is found to be valid, or to adjudicate upon the 
original cause of action if itis found to be invalid. 
P SHAMSUDDIN-CuHIRAGH DIN v. MUHAMMAD HUSSAIN- 
MUHAMMAD SADIQ, 68 P. W. R. 1916 494 


Award— Decree — Performance of award 
between date of award and date of decree thereon, 
effect of 67 
Civil Procedure Code (Act V of 1908), Sch, II 

*—Misconduct—Preliminary meetings, notice of, not 

given to defendant, effect of—Notice, full, to defend- 

ant—tibsence @f defendant at time of delivery of- 
award, effect of—Award, validity of. 

An arbitrator is guilty of misconduct if he takes 
evidence or hears arguments in the absence of one 
of the parties without having given due notice of the 
time and place fixed for the meeting, 
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, ARBITRATION—concld, . 


But meetings in which no evidence is taken or 
arguments heard and in which no partition is carried 
gut are only preliminary meetings and the absence 
of notice of preliminary meetings does not vitiate 
the award. ` 

There is nothing in the law of arbitration which 
makes it necessary for an arbitrator to give ay 
further notice when the deferfdant had full notice 


that the arbitrator was proceeding in spite of repeated - 


notices of withdrawal. 

When the defendant’s absence is intentional, his 
absence at the time of the delivery of the award 
does not Gitiate the award. A JosHi DAMODARJI v. 
JOSHI Raw Natu 467 


Reference on questions of law—Decision, if ques- 
tioned—Award, finality of. 

When points of Jaw are referred to arbitrators, they 
have aright to decide them and their decision 
cannot be questioned on the ground that it is not in 

‘accordance with the received interpretation of the 
law. O CHHAB LAL v. PARBATI 737 


ARMS ACT (XI or 1878), Ss. 19 (f), 20 823 
*“ATTACHMENT,. See Civin Procepurs Cops, s. 60. 


of mortgagee rights in execution of money- 
decree, whether valid-—-Transfer of mortgagee 
rights before attachment, how far binding — Trans- 
feree, whether can object to attachment 960 


. a ° 

ATTORNEY AND CLIENT—Attorney’s right to with- 
draw from a casepgrounds for—Notice of application 

for withdrawal, reasonableness of. * 
| Per Curiam,-~If an attorney is going to withdraw 
from a case, even if -the ground for his withdrawal 
is good, it is incumbent upon him to give reasonable 
notice to his client of his intention, so that his client 
may have a reasonable opportunity of getting other 
advice and making other arrangements before the 
hearing of the attorney’s application for withdrawal 
comes before the Judge. 
Giving notice that the attorney would apply to 
be discharged from the case, which application comes 
on for disposal the next day, is not giving reasonable 
notice of his withdrawal from*the case to ‘the client, 
Per Mookerjee, J-—A solicitor retained to conduct 
an action may withdraw from ib on good grounds, 
Such good grounds include misconduct of an offensive 
character or such misbehaviour on the part of his 
client as makes ib impossible fora self-respecting 
solicitor to continue to act for him. But the client 
is entitled to reasonable notice of his application 
for withdrawal. © PRABHU LAL t. Kumar KRISHNA 
Durr, 20 C. W. N. 443; 28 0, L. J. 478 78 


Discharge of Attorney—Aittorney’s lien, when 
discharging himself and when discharged by client— 
Attorney's discharge by himself, what amounts to. 

Per Sanderson, CO. J., and Woodroffe, J.— Where the 
relationship between the attorney and his client 
is the ordinary relationship - between an attorney and 
his client, the refusal of the attorney t® go on 
acting for his client unless his out-of-pocket txpenses 
are paid by the client amounts to a discharge of 
the attorney by himself and such an attorney can- 
not claim to retain the papers when they are wanted 


—" 
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the litigation. The most he is entitled tois to have 
his lien protected by an undertaking given by the 
new attorney. 

Where after a notice to the attorney, given in 
November 1914, that the clients desired to change 
their attorney and asked for a bill of costs in order 
that if might be delivered to the taxing office and he 
might be paid and the change effected as soon as 
possible, the attorney continued to act for the clients 
till July 1916 and then refused to act unless his out- 
of-pocket expenses were paid by the clients: 

Held, that the attorney discharged himself and it 
was not possible for him to say that he was in 
fact discharged by the clients, 

Per Mookerjee, J.—In the event of a change 
of solicitors in the course of an action, the former 
solicitor’s lien is not taken away, but his rights 
in respect of his lien are modified according 
as his discharge is by himself or by his client. 
Tf he is discharged by the client otherwise 
than for misconduct, he cannot, so long as his 
costs are unpaid, be compelled ta produce or 
hand over the papers; if, on the other hand, he 
discharges himself, he may be ordered to hand over 
the papers to the new solicitor, on the latter under. 
taking to hold them without prejudice to his Jien, 
to return them intact after the action is over and 
to allow the former solicitor access to them inthe 


` meantime, 


Inthe absence of a special agreement between 
the attorney and the client as to the mode of 
payment of the fees or the conduct of the proceed- 
ings, the refusal of the attorney to carry on the 
proceedings till he is paid his expenses, operates as 
a discharge by himself. C Prasnu LAL v. KUMAR 
KRISHNA Dutt, 20 C. W. N. 437; 23 C. L, J. 326 73 


-—— Infant, suit on behalf of—Attorney appointed 
by newt friend—-Costs of attorney, tnfant’s liability 
for-—Charge. 

An attorney has a lien for his costs on the 
properties, moveable or immoveable, recovered in the 
suit of his client. m 

Where an attorney, appointed by the 
friend of an infant in a suit instituted on behalf of 
the infant, has no reasonable chance of recovering 
his proper costs from the next friend, he can 
in a suit against the infant (through a guardian ad 
litem) get a charge declared upon the property 
recovered in the suit for his costs when it is 
found that the suit was properly instituted and 
was for the benefit of the infant and the costs were 
not improperly taxed, but he cannot get a personal 


-decree against the infant.* C Kumar KRISHNA Dutt 


v. HARI NARAYAN GANGULI, 20 C. W. N, 537 708 


AUCTION-PUROHASHR—Suit by prior mortgagee 
for sale without impleading subsequent mortgagee 
—Decree—Sale—Right of possession as against 
subsequent mortgagee 243 


AWARD. See ARBITRATION. 


BENAMI SALH—Fraud—Defendant, when can set up 
true facte, : 
eIn a suit for possession of property under a sale. 
deed executed in favour of plaintiff's father by 


by his former client forthe purpose- of continulng* defendants’ father, the defendants alleged that the 


r 


neyt- 


ee 
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sale-deed was benami, executed solely to save the 
property from the attacks of creditors. The plaint- 
iff contended that the defendants could not be 
heard to say that the sale was a sham affair the 
sole object of which was to deceive creditors: 

Held, that the defendant could be permitted to set 
up the true facts of the transaction; the maxim nemo 
allegans suam turpitudinem audiendus est giving 
way to the maxim in pari delicto potior est conditio 
possidentis, P Nann Lat v. JETHU Mav, 21 P. R. 
1916 i 255 


—TRANSACTION, nature of 396 


Sule—Purchase-money paid by father—Son's 
name entered in sale-deed as sole vendee—Intention. 


The plaintiff sued for a declaration that the sale of 
certain shops by his father shall not affect his rights 
of inheritance. The claim was based on the grounds, 
inter alia, that the vendor was a minor at the time of 
the sale and that the property was ancestral in his 
hands. It appeared that the shops were purchased in 
1890 by one Bin the name of his minor son, the 
vendor, who was entered in the sale-deed as the sole 
vendee under the guardianship of his father, and 
who subsequently sold them to the present defend- 
ante: 

Held, (1) that although thefunds for the purchase of 
1890 were advanced by the plaintiff's grandfather, his 
real intention was not to make the purchase a benami 
transaction, but to make an advancement of the 
purchase-money to his son, the plaintiff's father, and 
to constitute him as the real owner of the shops; 

(2) that the plaintiff was not entitled to the. relief 
sought for, as the shops were not ancestral property 
in his father’s hands; 

(8) that the fact that leases of the property were 
executed in the name of the plaintiff's grandfather 
only showed that he managed the property on behalf 
of his son and was altogether insufficient to prove the 
benami nature of the transaction. P NATHA MAL 4, 
JIWAN Ram, 27 P. W. R. 1916 733 


woe Test—Source of money—Old transaction—Pre- 
sumption—Limitation Act (IX of 1908), s, 14-—Suit 
for possession by part owner—-Other owner made 

` defendant—Suit, another, by other owner —Eaclusion 
of time—Practice. 

In cases where it is asserted that an assignment in 
the name of one person isin reality for the benefit 
of another, the real test is the source whence the 
consideration came. 

Where such a question arises a long time after 
the transaction, when it is “hardly likely that evi- 
dence would be forthcoming on either side to 
establish or rebut conclusively the allegation, the 
case must be dealt with on reasongble probabilities 
and legal inferences arising from proved or admit- 
ted facts 

A Hindu became bankrupt. Certain of his properties 
were purchased by one of his creditors but were 
subsequently transferred to the wife of the 
insolvent, while certain ‘other of his properties 
remained under his management till his death 
when they passed on to his sons jointly. The sons 
afterwards executed a deed of covenant in favour 








of their mother acknowledging her as absolute 9 


INDIAN GASES, 


[1916 
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owner of the *roperties managed by them. She i 
then made a gift to the wives of her sons in trust 
for themselves and their sons of the properties which 
werein her name, and created a trust of the properties 


` acknowledged to be hers and appointed some of her 


relativesas sole managers to the exclusion of the 
rest. A litigation ensued in which one of the sons was 
Made a defendant whose representatives, however, 
prayed for the declaration of their rights. An issue- 
without objection being framed was followed by a 
decree which was, however, modified on appeal 
on the ground that they being defendants could 
have no decree in their favour in that form, and 
they were directed to institute a fresh Suit. The 
defendants then sued: 

Held, that in computing the period® for the suit 
the time taken up by previous litigation in which 
they all had joined must be deducted. as 

Held, further, that in the previcus suit the Court 
ought to have exercised its power which it possessed 
under the Civil Procedure Oode to transpose the 
defendants in that suit from the category of defend- 
ants to that of plaintiffs; PC Nriryamonr DASSI 
u. LAKHAN CHUNDER Sen, 20 0. W.N. 522; 20 M. 
L. J. 529; (1916) M. W. N. 382; 3 L. W. 471; 18 Bome 
L. R. 418; 240. L. J. 1 452 


BENAMIDAR — Mortgage, suit on—Benamidar, right 
of, to sue. g 
A benamidar mortgagee can sue in his own name 
on the mortgage. O NIHAL SINGH v. DunareSineu, 
18 O. C. 363 615 


6 
— —Motigage, suit on, by real mort- 
gagee—Benamidar added as pro forma defendant 
—Previous statements by plaintiff afirming ownership 
in benamidar—Hstoppel—Beyamidar entering no 
defence— Maintainability of suit, 





A person sued on a mortgage stating that he was 
the real mortgagee and that his wife, in whose 
name the document was taken, was only a benamidar, 
The wife was impleaded as a pro forma defendant, 
but she did not appear and defend the suit. “It 
appeared, however, that in a previous proceeding in 
which a creditor of the plaintiff had attached the 
mortgage amount for the plaintiff’s debt the plaintiff 
had stated that the money belonged to his wife: 

Held, that the suit was maintainable and that 
the plaintiff's previous admissions of ownership did 
not create any estoppel against him, as the wife, 
who alone was interested in the matter, did not 
contest the action. A Dusai v. SHYAM LAL, 14 A. 
L. J. 30; 38 A. 122 954 


BENEFIT or DOUBT—Charge of rape—Delay in 
first information report—-Doubt as to guilt of 
accused 4 630 


BENGAL CESS ACT (IX B, O. or 1880), S. 41— 
Cesses, liabilities in respect of, if tan be modified by 
contract, 


The liabilities of landlords and tenants in 


`- respecf of cessés under section 41 of the Bengal 


Cess Act must be determined according tothe Statute, 
unless there is a clear provision in the lease to show 
that the parties have contracted themselves out of 
the provisions of that section. © Goyinpa CHANDRA 
v, Lapiz Mouan Roy, 22 O. L. J. 671 352 


4 eo 
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BENGAL ESTATES PARTITION AOT (V B. C. oF 
1897)—-Partition—Assigament oè revenue—Bengal 
Land Revenue Sales Act (XI of 1859)—Assignment 
of revenue at proceeding to have separate account 
opened, effect of—Suit for contribution in respect of 
revenue— Jurisdiction of Civil Court, i 
A. suit for contribution in respect of revenue 

paid by the plaintif which the defendant was 

bound to pay is cognizable by. the Civil Court. 4 
Where there is a conflict etween the amount of 

revenue assigned at the batwara proceedings under 

the Estates Partition Act (V of 1897) and that 
assigned at a proceeding to have a separate 
account opened under the Revenue Sale Law (Act 

XI of 1859), the Court is bound to. accept the 

former as ‘conclusive between parties in a suit for 

contribution,- PAT RAMSUMRAN Prosap Sauce v. 

SARBRAIN CHOUDHRAIN ' 721 


BENGAL LAND REVENUE SALES ACT (XI B C. 
or 1859) 721 


BENGAL MUNICIPAL ACT (lll B. ©. or 
1884), Ss 6,18, 30 —Road—Private pathway, whether 
vests in Municipality—Control of Municipality — 
Public, if have right to go on private pathway— 
Difference between vested and controlled roads. 
Under section 30 of the Bengal Municipal Act, as 

amended, a private pathway does not vest in a 

Municipality. 

But if it is a road within the meaning of section £, 
clause (13), of the Act, that is, if the public have a 
right to go over such a pathway, then it is under 
the control of the Municipality. 

The difference® between the yoads vested in a 
Municipality and those over which the Municipality 
have only the power of control, is that in the former 
case the Munisipality are the body responsible for 

lighting, watering,” sewering and clearing the roads, 

while in the latter case, they have only the power 
to prevent the road from becoming a nuisance or 
the rights of the public from being interfered with. 

C CHAIRAMAN OF THE MUNICIPAL COMMISSIONERS, 

HOWRAH v, HARI Das Durra, 43 C. 180; 20 CO. W.N. 

$13 271 

S. 70 271 

‘BENGAL, NORTH-WESTERN PROVINCES AND 
oo CIVIL COURTS ACT (XII or ne, 

„£ 14 


BENGAL TENANCY ACT (VIII B.C. or 1885), Ss. 
30 (a), '314—Prevailing rate, if any, where degrees of 
variation in rates not infinitesimal, 
There is no “prevailing rate of rent”, within the 

meaning of section 30 (a) of the Bengal Tenancy 

Act in a village situate in a district to which section 

814 of the Bengal Tenancy Act has not been extond- 

ed, if seven different rates ofrent are paid by seven 

different. tenants of the village for lands of 
similar description, varying from Rs. 2 to Rs. 7, and 
the degrees or stages of variation are by no means 








infinitesimal, © AGHoRE Natu MUKUOPADHYA v. 
ABHOY CHARAN Natu * 85 
S. 381A r m 85 

—— S, 44, cL. (c) ii 54 





m $8, 50, 105—Settlement of rent—Presumption. 
Where an application is made under section 105 
of the Bengal Tenancy Act, as amended by Bengale 


~ Acts IIT of 1898 and I of 1903, for settlem®nt of 
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rent after the final publication of the Record of 

Rights, the tenant is entitled to the benefit of the 

presumption which may be made under section 50 

of the Act. PAT PHULCHAND LAL v. KARMAN ae 
= Ss. 52, 188—Co-sharer landlord, suit by, for 
additional rent, when maintainable. 

A suit by a co-sharer landlord against tenants, 
to which suit the other co-sharers are made parties, 
for rent and additional rent for his share of the 
excess area, under section 52 of the Bengal Tenancy 
Act, onthe basis of a kabuliat dated prior to the 
Act, which clearly gives the different co-sharer’s right 
to bring suits either jointly or separately for their 
shares and also for payment of rent to them either 
jointly or separately, is maintainable. C AHMAD 
ALI v. Bisseswak MUKHOTI 211 


——— S. §5—Renewal of an under-ryoti lease for 
9 years, whether valid~Covenant for renewal, with- 
out specification of terns, if enforceable. 
Notwithstanding the provisions of section 85 of 

the Bengal Tenancy Act, a stipulation in a leasc 

for a term of nine years granted by a ryot to an under- 
ryot that after the expiry of the nine years the ryot 
would grant the under-vyot a fresh lease of the 

land, is valid. e 
A covenant in a lease that upon the expiry of its 

term the tenant will take a fresh settlement and 

the landlord will grant him such a settlement, is not 
inoperative in law on the ground of vagueness and 
uncertainty. 

Where there is a covenant for renewal, if the 





-option does not state the terms of renewal, the new 


lease would be for the same period and on the same 
terms as the original lease in respect ofall the 
essential conditions thereof, except as to the covenant 
for renewal itself. 

On the expiry of a lease for nine yoars on an annual 
rental of ‘Rs. 5, which contained a covenant for 
renewal without specification of its terms, the land- 
lord offered a lease for five years on an annual rent of 
Rs. 10 to the tenant, who refused to accept the offer 
and claimed a renewal for nine years af the original 
rent; upon this the landlord instituted a suit to eject 
the tenant: 

Held, that the tenant must be deemed to be in the 
same position as if he had been granted a lease for 
9 years at the original rent of Rs.5a yearfrom the 
date of the expiry of the original lease and that, 
therefore, he could not be ejected. 

Covenants for renewal should as far as possible be 
interpreted so as to make them operative, not 
futile. C LANI Mia v. MUHAMMAD Easin Mia, 20C. 
W. N. 948 448 


S. 87-—Abandenment of tenancy, effect of— 
Transfer of Property Act(IV of 1882), s. 108 (j). 


Though abandonment may terminate a tenancy 
under the Bengal Tenancy Act, it is not by itself 
sufficient to extinguish the tenancy rights of a 
transferee of a lessee under the Transfer of Property 
Act, C SAKAYET MOLLAH v, ALAM MOLLAH 8 





"E CHAP, X 148 
menga 8. 105 148 415 
148 
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wee SS. 1094, 105, 1054, 106, Cnarp. X— 
Second Appeal—Decision setiling rent, if subject to 
second appeal-—Finding of fact or law. 

Where in a proceeding under section 105 of the 
Bengal Tenancy Act, the Settlement Officer settles 
rent under sub-section (4) by increasing ib in 
' accordance with the rules Jaid down in section 52 of 
the Act and his decision is reversed, on appeal, by 


the Special Judge, on the ground that the land of the. 


tenant is not proved to be in excess of the area for 
which rent has been previously paid, a second appeal 
is not barred by section 109A of thé Act. 

A tenancy agreement fixing a certain rent for 
the area mentioned therein provided that the land- 
lord could have the land measured within the term of 
the lease, and if the area or the classification was 
found to be wrong, the rent would be varied. On 
measurement the area was found to be in excess of 
what was mentioned in the agreement. The landlord 
claimed additional rent, but the Special Judge, on 
appeal, refused the claim on the finding that the 
tenant was not in possession of more land than that 
for which rent was previously paid: 

Held, that the finding of the Special Judge involved 
a question of fact as well as of law and was, 
therefore, assailable in second appeal. 

Per Sanderson, O. J—Section 109A of the Bengal 
Tenancy Act clearly contemplates an appeal from 
the Special Judge to the High Court with reference 
to particulars in respect of which the decision which 
settles the rent is given. 

Per Mookerjee, J—An appeal lies from the decision 
of a Special Judge in a proceeding initiated under 
section 105, Bengal Tenancy Act, provided his decision 
is not “a decision settling a rent”. 

. Scheme of Chapter X of the Bengal Tenancy Act 
examined. 

If in any proceeding under section 105, Bengal 
Tenancy Act, questions under section 105A have beer 
investigated and determined, the decision of the 
Settlement Officer, though in form an order which 
settles a fair and equitable rent, does in substance 
embody a devision of questions within the scope of 
section 105A and consequently of section 106 and is, 
therefore, subject to second appeal. 

Per Holmwood, J; —Each case must depend on its 
own circumstances and no general rule can be 
laid down as to what is or what is not a decision 
merely settling a rent. But whatever is found in 
any case to go beyond that simple decision and to 
decide any of the particulars referred to in section 
105A or section 106 of the Bengal Tenancy Act is 
open to second appeal. C JNANADA SUNDARI. v. 


ABDUR RAHMAN BHaAlA, 20°C. W.N. 428; 23 C. L.J. 
281 148 


Ss, 116, 120 (2) (a), Scn. ILI, Art. 1 (a) — 
“Any other evidence that may be produced,” whether 
tucludes evidence contained in agreement or compro- 
mise between landlord and tenant—Recital in 
kabuliyat executed after 2nd March 1883, if admissible 
to prove zerait——-Zerait land—Swit for ejectment of 
tenants of zerait lands—Linutation. 

The expression “any other evidence that may be 

produced” in sub-section (2) {a) to section 120 

of the Bengal Tenancy Act does not include evidence 





e tontained in an agreement orcompromise betwee? 
a landlord and a ten&nt. A ä 


d e 4 e 
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The recital in a kabuliyat executed by a tenant 
after the 2nd March 1883 that the land is zerait, 
cannot be treated as evidence of its alleged zerait 
character. 4 

Obiier.— A suit for ejectment of a non-occupancy 
raiyat of & zerait land must be instituted within 6 
maqpths after the expiry of the term of his lease, as 
the operation of Articl® 1 (a) of Schedule III of the 
Bengal Tenancy Actis not excluded by section 116 











in the case of zerait lands. © GANPAT MAHTON v. 
Risan Sineu, 20 C. W. N, 14 978 
— Š. 120 (2) (a) , > 978 

S. 153 346 

: +5, 155 ° 923 


S. 167—Encumbrance, title acquired by adverse 
possession to a portion-of sub-tenancy, tf is—Notice. 
Where a person has, by adverse possession against 

a sub-tenant, acquired a statutory title to a portion 

of the lands comprised in the sub-tenancy, he has 

an interest inthe sub-tenancy and stands in the 
position of an ‘incumbrancer’ and is entitled to notice 
from the purchaser of 4 superior tenancy seeking to 
annul the sub-tenancy under section 167 of the 
Bengal Tenancy Act. C Buusan CHANDRA GHOSH 
v, SRAKANTA BANERJEE, 23 O. L. J. 485 957 


8. 170 (8)—~-Deposit made by transferee of 
non-iransferable kolding — Withdrawal of deposit by 
landlord —EStoppet. p 


A withdrawal hy u landlord of the deposit of rent 
made under section 170 (8) of the Bengal Tenancy 
Act by a transferee cf a non-transferable holding 
on behalf of the raiyat, does not. amount to a 
recognition of the transfer of the holding, even if 
the transferee in making the deposit describo 
himself as the “man in possession -by virtue of 











purchase.” © JOGENDRA NATH v. JOGESWAR ADL 
7 

S. 173 (3) 574 

S. 188 214 


mm Ss, 191, 192—Ephancement of rent~—Enhance- 
ment of revenue—Res judicata. 


The proprietor of an estate granted a per- 
manent ganti lease at a fixed rent but subse- 
quently a portion of the ganti, Chak Khatali, was 
resumed by Government, as being outside 
the estate, and settled with the proprietor for a 
term of 20 years at the rent of Rs, 850-2. A 
rent suit of the transferee from the settlement-holder 
of the chak at the rate of Rs. 850-2 was dis- 
missed ultimately by the Privy Council, on the 
ground that the resumption and fresh settlement did 
not abrogate the rights of the tenant created by 
the permanent ganti lease. After the expiry of 20 
years’ settlement a farming lease of Chak Khatali 
for [0 years was granted by Government to the 
plaintiffs andthe Revenue Officer under Part II of 
Chapter of th® Bengal Tenancy Act fixed rent 
for the chak at Rs. 1,967. This was never impugned 
by the tenant under section 104H: 

Held, that the plaintiffs were entitled to the rent 
fixed by the Revenue Officeras he had full juris- 
“dictionunder section 192 to fix a fair and equitable 
rent, | : 
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That the decision of the Privy Council could not 
operate as res judicata as the plaintiffs were not 
«the representatives of the proprietor who granted the 
ganti tenure. © Kurropa Kanta ROY «v. AKHOoY 





KUMAR 420 
- S. 192 420 
————-Scu. III, Art. 1 (a), 978 





~ Son. ILI, Art. 2, Cn. (b), applicability of— 
Jalkar, suit for rent of-—Limitation. 
A suit for rent of a jalkar (fishery right) is governed 
, by the limitation prescribed in Schedule III, Article 


2, clause (b), of the Bengal Tenancy Act. C- 
0 


SHEKHAMEsWaR Roy v. NANDA LAL MANDAL 11 

BENGAL TENANCY AMENDMENT ACT (I B. C. 
or 1907)¢ if has a _ retrospective effect—-Non- 
occupancy raiyat of land within limits of Town of 

, Calcutta, status of, if affected by subsequent passing 
of Bengal Tenancy Amendment Act —Declaratory 

Slatute, if retrospective—Non-occupancy raiyas not 

holding under lease for term, ejectment of—Bengal 

Tenancy Act (VIII of 1883), s. 44, cl. (c). 

The Bengal Tenancy Amendment Act (I of 1907 
does not retrospectively affect the rights of a tenant 
ewho before the commencement of the Act had the 
status of a non-occupancy or an occupancy raiyat in 
the land held by him within the limits of Calcutta 
as defined in Schedule I of the Caloentta Municipal 
Act, 1899. . 

Obiter dicta.—A Statute which is properly of a merely 
declar&tory character has a retrospective effect, but 
the nature of the Statute mus: be determined from 
its provisions and the mere fact thåt the expression 
“it is declared” has been used, is by no means con- 
clusive as tothe true character of the legislation, 

The provisions of section 3 of the Bengal Tenancy 
Amendment Act (I of 1907) cannot be given a 
retrospective operation, as the Act is not a declaratory 
one but has effected a fundamental alteration in the 
law. 

Under the Bengal Tenancy Ast, there is no raiyat 
whp holds from year to year, and if the tenant is a 
non-occupancy raiyat who does not hold under a 
lease for a term, he cannot be ejected under the 
provisions of clause (e) of sechion 44. C JOTIRAN 
KAN v. JONAKI Nato GuHosx, 20 0. W. N. 258 54 
BENGAL VILLAGE CHAUKIDARI ACT (VIB.C., 

oF 1870), applicability of, to simanadari land in 

Thana Indas, Bankura District-—-Bengal District 

Gazetteer for Bankura, evidentiary value of. 

Act VI B. C. of 1870 applies to simanadari lands 
in thana Indas, Bankura District, assigned for the 
maintenance of simanadars who performed those 
duties which are described in section 1 of the Act. 

The Bengal District Gazetteer for Bankura may 
be referred „to by Court forthe purpose of seeing 
what the duties of stmanadars are, that is to say, 
whether their duties correspond with those of 
which description is given in section 1 of the 
Chankidari Act (VI B. C. of 1870). © Lart Dome v. 
Bsjoy Cuann, 20 C. W. N. 404; 43 CO. 227 e 553 

Patni lease, construction of—Resumptian and 
setilement of chaukidari chakran lands included in 

a patni Zemindar, right of, to settle land with 

"tenants —Tenant setiled upon land by zemindar, if 

acquires status of ryot—Specifice Relief Act (I of 

1877), s. 27, applicability of. ° 

Where a patni lease contained s specific clause to 
the effect that if any land or jama be excluded from 
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the patni taluk under any law or order of Court, the 
patnidar shall not be competent to raise any objection 
to the paymont of the stipulated jama on that 
account: 

Held, that the words of the special clause would 
not be held to be applicable to lands resumed by the 
Collector under the Chaukidari Act(VI B. C. of 1870) 

The cause of action for a suit by a patnidar 
against the zemindar to recover lands comprised in 
the patni taluk, which have been illegally settled by 
the Collector under Act VI B. C. of 1870 with the 
zemindar after resumption, does not arise from the 
date of resumption but can only arise on the zemin- 
dars showing by some act that he disputes the 
patnidar’s right to those lands. In any case it can- 
not possibly arise before the re-settlement. 

The zemindar by settling those lands with tenants 
cannot give them the status of ryots as against the 
patnidar who has obtained a right to these lands. 

The provisions of section 27 of the Specific Relief 
Act have no application to such a case. C 
DEBENDRABALA DaAstv. LALIT MOHAN Guose 593 

Ss, 29, 40 À 644 
BOMBAY  BHAGDARI AND NARVATQARTI 

TENURES ACT (Bom. ACT V or 1862), S. 3— 

“ Alienation,” interpretation of —Transfer by testament. 

ary devise. 

The term “alienation,” as used in section 3 of the 
Bhagdari Act, is not limited to transactions inter vivos 
but includes transfers by testamentary devise. B 
Javer JIJIBHAI ti, Waripnar Hanss1, 18 Bom. L. R. 
113}; 40 B. 207 426 
8.3 464 
BOMBAY DISTRICT MUNICIPAL ACT (Bom. Act 

IIL or 1901), S.42—“Bfisapplication,” meaning of— 

Embezzlement by Municipal Secretary and accownts 

clerk—Councillors, whether liable. 

Where the Secretary of State for India in Council 
sued to recover three sums alleged to have been 
misappropriated by the defendant No. 1, the 
Secretary, and the defendant No, 2, thee accounts 
clerk, through the gross negligence of the defendants 
Nos. 3 to 12, the Councillors on the Managing Com- 
mittee of a certain Municipality: 

Held, (1) that section 42 of the Bombay District 
Municipal Act was applicable to the case and that 
the Councillors were liable, although the misapplica- 
tion had been:made by some one else; 

(2) that the suit was governed by Article 149 of 
the Limitation Act.and having been brought within 
60 years of the embezzlement was not time-barred. 

Per Batchelor, J.—The context in which the word 
‘misapplication occurs’ in section 42 of the Bombay 
District Municipal Act of 1901, indicates that 
the word is employed rather in the broad and popular 
sense than in the narrow or etymological sense. 
There is no requirement that the misapplication 
must be by the Councillors themselves or by any 
specified persons whatsoever, and the use of the 
passive word ‘happened’ seems to suggest also that 
the scope of the section extends toa misappropria- 
tion of the Municipal fands by a Municipal employee, 
provided only that the misappropriation was 
facilitated*by the Councillors’. gross neglect of their 
duties. a 

Por Hayward, J.—Any diversion of funds, however 
caused, from their proper purposes would be covered hy 
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e 
BOMBAY DISTRIOT MUNICIPAL ACT —(1901)— 
concld. 


the wide term ‘misapplication’, and it is in that wide 
sanse that the term has been introduced into section 
42o0f the Act. It has purposely not been restricted 
tə a ‘misapplication to which a Councillor shall have 
besn a party,’ but has been applied expressly to a 
‘misapplication, which shall have happened through, 
or bsen facilitated by, a gross neglect of his duty as a 
Councillor, that isto say, which has happened by 
any 
Councillor, B MANILAL GANGADAS v. SECRETARY 
or Stare, 17 Bom. L. R. 1115; 40 B. 166 428 
S.96 (2), scope of—Powers of Municipali- 

ties to regulate buildings ~Order prohibiting doors 

to project into street, whether legal—Municipality, 

when liable to pay compensation for set back—fnter- 

pretation of Statutes -Natural and ordinary meaning 

to be given. ` ` 

The words of section 96 (2) of the Bombay District 
Municipal Act give a Municipality a very wide 
power of regulating buildings, subject to only two 
restrictions on it, (1) the general limitation as to all 
statutory powers of publie functionaries wud the 
orders issued under it are reasonable and (2) -the 
parficalar limitation expressed in the section that 
the orders are not inconsistent with the Act. 

The particular instances specified in the latter 
part of section 96 (2) were added abundanti cautela 
when the Amending and Consolidating Act of 1901 
was introduced, and do not curtail the general 
power. 

Both under the general as well as the particular 
powers conferred by section 96 of the Bombay 
District Municipal Act a Municipality is perfectly 
competent to pass an order calling upon the owner 
of a house to constract the doors of his house in 
such a way as not to project into the street. 

A Municipality is not liable to pay compensation 
in all cases where it orders a householder to leave 
vacant a strip of land on his own plot between the 
front of his house and the street, but only when 
the land left vacant is included in a public street. 

If, by giving to the words of an Act the meaning 
which they naturally and ordinarily import and bear, 
we obtain a result which is consistent with the 
Act, it matters not that ib may be in excess of 
what the Legislature had in view. $ MUNICIPALITY 
OF KARACHI v. MAHOMED ALI Essao, 9 S. L. R. 126 

675 

BOMBAY DISTRICT POLICE ACT (Box. Act IY 
oF 1690), S. 394, Rule 33—License, if required by 
person who does not take actual part in performance. 

The accused paid a ertain sum of money toa 
party of strolling actors in consideration of a per- 
formance to be given by them, thee accused having 
the privilege of selling all the tickets and making 
such profit as he could out of the transaction. He 
obtained no license from the Police, and was 
prosecuted and convicted for a breach of the 
rules framed under section 39A of the Bombay District 
Police Act (IV of 1890): 

Held, that in rule 33 the words ‘assisting in’ refer 
only to persons taking an actual part in the acting or 
performing which is prohibited and hence, as the 
accused had taken no such part in the performance, 
the conviction must be set aside. B ABA Wiku 
GONDITALI t. Eupsror, 18 Bom. L. R. 188;017 Ce. L. 
J. 162 , 642 
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other agency through the cross uevlect of a. 


(1916 


. BOMBAY PUBLIC CONVEYANCES ACT (Bom. 


Act VI or 1863), S. 2—Licensed pony in licensed 

tonga—Numbers different—No offence. 

Thero ig no provision of the Bombay Publis 
Conveyances Act which requires that a particular 
pony or ponies should be yoked to a particular tonga 
or that the ponies’ used should bo branded with 
the number of a particular tonga. 

To use in a licensed tonga a licensed pony, even if 
the pony does not bear the number of the tonga, 
is no offence nnder the Act. B ENPEROR v. 
SANJIVA Suivara BADER, 18 Bom. L. R. 65; 17 Cr. L. 
J. 144 320 


BOMBAY REGULATION IT or 1827, 8. 56 358 


BOND—Agreement to deliver grain after receipt 
of carnesi money attested by two witnesses, whe- 
ther bond 920 


BUDDHIST LAW, BURMESE—<Adoption—Proof of 
publicity Eldest child's claim—-Obtaining inheritance 
in natural parents’ property, effect of, on adoption. 

A. claim by the eldest child for a one-fourth share 
of the joint estate of his or her parents on the death 
of one of them must be made as soon as possible 
after that event. - 

Tt is not correct to say that in all cases of kritrima 
adoption there must be evidence of publicity and 
notoriety. Itis only when the fact of adoption has 
to be inferred from circumstances that such proof 
is required, 

Obtaining‘sn inheritance in the natural parents’ 
estate does not negative the idea of there being an . 
adoption. L Be MAUNG SEIK v. Ma Tuer Pu 927 


proof of— 





Ancestral property—Partition, 
Presumption ~ Burden of proof. 
There is no presumption, ia Burmese Buddhist 

Law, that ancestral property remains undivided till 

the contrary is proved, having regard to the fact 

that, among Burmese Buddhists, division of ancestral 
estate among the co-sharersis the rule and cases 
of co-heirs remaining in commensality are extremely 

rare, e 
No general rule can be laid down as to the onus 

of proof in suits for division without reference to the 

facts of each particular case. 

Where an intestate’s estate is enjoyed by his heirs 
in separate lots for along period, the presumption 
is that the separate enjoyment is the result of a 
partition and the onns of proving that there was 
no division lies on the person asserting it. LB 
Maune Po U v. Mauna Po THIN 985 


Divorce-—Adultery—Presumption, 

According to Burmese Buddhist Law if a wife 
commits adultery, the husband is entitled to discard 
her and send her away with only the olothes on her 
body; so if it is proposed to abandon he for adultery 
and she agrees to it and the terms of it and leaves 
the conjugal home, there is a divorce from the time 
sie leaves him and her decree-holder can no 
longer attach, in execution of a decree against her, 
propefty in he? husband’s possession, alleging that 
the wife is entitled to a share in it. 





A Court may presume adultery where it is satisfied 
that a guilty attachment subsisted between the 
parties and that opportunities occurred when a 
guilty intercourse might with ordinary facilities have 
taken place. L B Maune Pya Gyrzv. Maune Po 
Ka 118 
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‘BUDDHIST LAW, BURMESH—concld. 


o 
Illegitimate child, right of, to share in father's 
estate with father’s widow—Kilitha child. 

Per Fos, C. J., Ormond and Twomey, JJ. (Parlett, 
J., dissenting).—A kilitha child, i. e., a child begotten 
in pleasure, whose parents do not live openly together, 
ia not under the Burmese Buddhist Law entitled to 
share the father’s estate with his widow. 

Per Parlett, J.—A step chéld, though illegitimste, has 
under the Burmese Buddhist Law a right of partition 
against a surviving step-parent when there are no 
legitimate children. L B MA HNYA v. Ma Lp BWIN 

: F., B, 


Inheritance —Qrand-children, shares of—Chil- 
dren of same parents, share of. 

If the brasa son or daughter predeceases his or her 
parents, his or her eldest son or his or her children 
together receive the same share at the death of their 
grand-parents as their youngest uncle or aunt. 

The-children of the same parents share, the share 





received by them together, equally. L B CHAN. 





aes v, Mi Mar Prv 127 
Kanwin. and payin proper fs io “ansfer 
of Property Act (IV of 1882), s. 123. 


Kanwin property is the property given by the 
bridegroom to the bride at the time of marriage for 
the joint purpose of the married pair. Such a gift, 
if not in writing and registered as required by section 
123 of-the Transfér of Property Act, is not valid: and 
i€ there be a mutual divorce the property will reyert 
to the husband, L B Maune Suwe Kyo v. Ma 
Mya ` 129 


BURDEN OF PROOF. See ayant Act, Ss. 108, 
109. 





Breath of contract—Damages, suit for : 838 





Consideration money, non- receipt of 746 
Custom 529 
Custom—Alienation 752 
Custom—Succession 996 





Custom—Succession—Self-acquired : pro- 
perty—Moveable property acquired with income 
of ancestral property, nature of —Daughter— 
Collaterals 215 
He parte decree against Hinda widow, 








whether fairly or properly obtained 446 
Fact, oceurrence of 516 
Fraud 945 








Minority, plea of-—-Age certificate by medical 

man to private patient, relevancy of— Judgment 

holding a person to be minor, admissibility of 142 

Partition 985 

Partition—-Mitakshara family —Previous, par- 
tition, proof of 

- + +Presumption — Execution of deed admitted 
or® proved, effect of —Consideration money, non- 
payment of, plea as to—Iividence, sufficiency of 








777 ` 





Succession 783 
Suit to set aside partition as fraudulent 961 
Thekadar, tenancies greated by, terms of — 
Landlord, position of a 293 
BURMA WASTE LAND GRANT RULES, S. 12 888 
BURMESE BUDDHIST LAW. See Kuppuist Law.” 


CALCUTTA HIGH COURT CIVIL, RULBS .& 
ORDERS, Ch. XI, R. 4 , ct. (e) 831 





-_ 





GENERAL INDEX. 


CARRIERS ACT (III or 1865) f 


1021 


536 


CAUSE OF ACTION. See Crvin PROCEDURE CODE, 
O. II, R. 2; MORTGAGE, 


Partition—Joint family property, situated in 
different jurisdictions — — Suit in one jurisdiction, if 
. bars suit in another 1 


Purchaser of holding, whether can maintain 
suit for its possession after his suit for possession of 
part of it has been dismissed 139° 


Suit for ejectment~—Title and adverse posses- © 
sion—~ Decree on possessory title as against trespasser, 
when to be given. 


Where the plaintiffs sued in ejectment basing their 
claim on title by ancestral right or by adverse posses- 
sion for over 12 years and both thelower Courts 
found that the title was not proved, but the lower 
Appellate Court gave the plaintiffs a decree on the 
strength of their possessory title and dispossession 
by trespasser: 

Held, that the decree of the lower Court must be 
reversed inasmuch as such a claim should not he 
allowed when the defendants had no opportunity of 
meeting it, 

In a suit based npon possessory title the defendant 


‘may have grounds for opposing the claim which 


would be of no avail in a suit brought by the real 
owner. WI VENKATASAMI NAICK v, KALI SAMATAN, 
(19:6) 1 M. W. N. 110 167 


CENTRAL PROVINCES TENANCY ACT (XI or 
1898)—Landlord, meaning of ~Lambardar—Agent- - 
Customary power to act for proprietary body, nature 
of —One lambardar co-shaver, whether can act with- 
out the consent of others. 

‘The expression “landlord” in the Tenancy Act 
denotes in a village with more than one proprietor ® 
the whole body of landlords, and anything that a 
landlord is required or authorized to do under the 
Tenancy Act must be done by the whole proprietary 
body or by an agent acting in their behalf. 

Where, therefore,there are 2 lambardays in a village, 
one of them cannot by his consent alone validate a 
mcrigage so as to make it binding gn the whole body 
of proprietors, unless there is an express or implied 
agreement between them to the contrary. 

i The law giving a lambardar power to act for the 

proprietary body is for the protection of third 

parties and not for that of the lambardar so far as 
his interests are antagonistic to that of his co-sharers, 

Where, therefore, alambardar giving his consent 
to any alienation in the village happens to be the 
alienee, he cannot reap the advantage arising from 
the exercise of his powers as lambardar to the 
disadvantage or detitment of his co-proprietors and 
take a valid mortgage of land held by a tenant even 
to the extent of his own share in the undivided mahal 
without the consent of his co-proprietors. N 
GANPATSAO V. PANDURANG, 12 N. L. R. 24 758 


Ss. 38, 42 489 


S. 80-— Agriculture, meaning of—Pan culti- 
vation, if agriculture—Lease—Civil Courts, duty of 
~— Plaint, false averments in—Siuit, if to be dismissed 
The term ‘agriculture’, as used in the Central 

Provinces Tenaney Act, 1898, is not confined to the 
cultivation by annual tilling, plonghing and sowjmg 
of that which yields an annual crop. ° 


- 
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CG. P. TENANCY ACT--(1893)—coneld. 


s 

The cultivation of pan plants of which -leaves 
are generally chewed by the Indian public is a 
recognised form of agriculture, and, therefore, land 
let or sub-let for the cultivation of betelis let or 
sub-let for an agricultural purpose within the 
meaning of the Central Provinces Tenancy Act. 

Obiter.—Civil Courts are bound to hold as an 
agricultural purpose everything which is expressly 


° treated as such by the Settlement Authorities. 


A Court should not dismiss a suit merely on the 


* ‘ground of false averments in plaint, 


A suit in ejectment was based on the ground of the 
defendant’s trespass. The defendant pleaded that he 
was a sub-lessee: under the plaintiff. The Court 
found that the defendant was neither a trespasser 
nor a perpetual sub-lessee but a licensee : 

Held, that the suit was not liable’ for dismissal 
for recital of false averments in the plaint. N 
Loora v. PYARE, 12 N. L. R. 57 ; 497 


CHARGE, ` See TRANSFER OF PkopERty Act, s. 100. 
Possession, delivery of, if creates phan 





CHARGE TO JURY—Omission to state important 





points in ‘accused’s fnvour~Interference by 
High Court 399 
CIVIL PROCEDURE CODE (ACT XIV or 1882), S. 
13 i 914. 
S. 244. ` 59 


§.244—Civil Procedure Code (Act V of 
1908), s. 47—"‘Stay of execution,” omission of, from 

s. 41, effect of. 
The omission of the words “stay of execution” 
found in section 244 of theold Code of Civil Procedure 


+ from section 47 of the present Oode is no indication 


“that matters relating to stay of execution are not 
within that section. The omission is due rather to 


- avoid surplusage. Wi SuBRAMANIA PILLAI v. KUMARA- 
6 


TELU AMBALAM € 


S. 871—Redemption suit by one co-parcener 
of Hindu joint family—Abatement of suit on 
plaintiff co-pascener’s death—Suit not in represen- 
tative capacity—-Fresh redemption suit by other co- 
parceners, whether barred, 





If the manager of a joint Hindu family sues to 


* redeem a mortgage -on behalf of all his co-parceners 


he: should at least purport to sue in a representative 
capacity, Butif he does not sue in a representative 
capacity, the suit would be’ defective according to 
all canons of procedure: and should such a suit be 
directed to abate on the death of the plaintiff cs- 
parcener afresh redemption suit by any other co- 
parcener shall not be. barred, inasmuch as no legal 
proceeding by the deceased co-parcener alone short 
-of actual redemption could deprive his co-parceners 
oftheir right to redeem against the mortgagee. B 
RAMCHANDRA NARAYAN V. SHRIPATRAO TUKOJIRAO, 18 
Bom. L. R. 33; 40 B. 248 l 771 


S. 373 670 
S. 564 i 576 


CIVIL PROCEDURE CODE (AOT V or 1908), S. 2 
T (2), 0. IX, Rr. 2, 4, O. XLI, R. 28-—Decree+ 
Bisnissal for default, whether decree—Appeal, main- 
Prinability of. ° | ô 
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CIVIL BROCEDURE CODE—(1908) - contd. 


@ 

A. suit was dismissed ander Order IX, rule 2, 
Civil Procedure -Code. On appeal the District 
Judge, purporting to act under Order XLI, rule 23, 
Civil Procedure Code, remanded the case; 

Held, that the dismissal being a form of dismissal 
for default was excluded from the. definition of 
“decree” and the plaintiff’s remedy was under Order 
IX, mie 4, and not by appeal. A LACHMI NARAIN 
v. DARBARI Lat 737 
S. 2 (2)—-Decree—Order overruling pre- 
liminary objection as to ‘maintainability of suit, 
whether decree—Apypeat, 

An order overruling a plea against the mamtain- 





‘ability of a suit is not a decree within the meaning of 


section 2 (2) of the Code of Civil Procedure and, 
therefore, no appeal lies from it. L B MAGUN ~, 
Monianvy Survey, 8 L. B. R. 218 664 


——--—— §s. 2 (2), 144, O. XXI, R. 16—Restitution, right 
to, where order varied or reversed in ulterior proceed- 
ings—Order allowing transferee of decree to execute, 
uy decree. : 
The right to claim restitution under section 144, 

Civil Procedure Code, is not restricted to reversals 

of decrees in appeal, but applies equally to cases 

where a decree or jadgment has heen reyersed or 
superseded by some ulterior proceeding. 

The assignee of a decree applied for and obtained 
an order for its execution, the - judgment-debtor’s 
objections having been overruled. The judgmenj- 
debtor deposited fhe decree amount in Court and 
filed a suit against the transferee«lecree-holder, 
for a declaration thit the assignment was invalid 
and for an injunction restraining the defendant from 
receiving the money. Both the reliefs wexe decreed: 

Held, (1) that the order allowing execntion at the 
instance of the transferee of the decree was a ‘deoree’; 

(2) that the jodgment-debtor was entitled to 
recover the money in execution proceedings by virtue 
of the decree in the latter suit. W Taneutur QUBBA- 
YUDU v. YERRAMSETTI SESHASANI, 3 L. W. 236; (1916) 
M. W. N. 155; 80 M. L. J. 866;,19 M. L. T. 235 ~ 739 


S. 10— Jurisdiction, if depends on allegations 

contained in plaint. . . 
Under section 10, Civil Procedure Code, the trial of 
a suit shall be stayed if the matter in issue in that- 
suit is also directly and substantially in issue in a 
previously instituted suit pending between the same 
parties in any other Court in British India which, 
according to the allegations set out in the plaint, has 
jurisdiction to try ib even though those allegations 
may be wholly untrue. The jurisdiction referred to 
above does not depend upon actual facts but upon the 
allegations made concerning them. © PanMasEr 
NARAINJEE V. LAKHAMSEER RAISER, 43 C, 144 238 


S. 11 798 


~ §.1l—Judgment under appeal, whether can 
operate gis res judicata—Appeal, if a continuation 
of original proceeding—Decision pending appeal in 

' another suitpif operates as res judicata in appeal. 

An appeal is*only a continuation of the original 
proceedings, the decree passed by the Appellate 
Court being the decree in the suit. 

On the filing of an appeal the judgment appealed 
against ceases to be ves judicata and becomes sub’ 
judice, 4 i : 

A judgment liable to appeal or actually under 








* 


ha 


~~ ~ 


Vol. XXXII} 


CIVIL PROCEDURE CODE - (1608)— contd. 


appeal cannot operate as res Gudicata during the 
interval preceding the appeal or the interval preced- 
ing the decision of the appeal. 

The respondent filed two suits against the appel- 
lant to enforce acceptance of patias for Faslis 1318 
and 1319 and obtained decrees therein on 26th 
March 1912. While these proceedings were pending 
the respondent filed anothey suit to enforce a€cept- 
ance of the patta tendered for Fasli 1820 and 
obtained a decree on the 28rd May 19120n the 
ground that the decision in the earlier suits rendered 
the contentions raised res judicata. Appeals which 
had been filed in the previous suits on the 17th 
June £912 were dismissed on the 7th December, on 
the ground that the decision in the later ‘suit, 
which wag not appealed against, rendered the ques- 
tion raised in the appeals res judicata. On second 
appeal to the High Court: : 

Held, that inasmuch as the appeals against the 
judgment in earlier suits had been filed when the 
subsequent suit came up for trial the judgment in 
the earlier suits could not have been treated as hav- 
ing finally decided the matters in issue between the 
parties so as to render the provisions of section 1}, 
Civil Procedure Codé, applicable. 

Held, also, that the decision in tLe later suit, which 
was not on the merits but on a mistaken view of the 
law, would not render the question raised in the 
appeals against the decrees en the earlier suits res 
judicata, Wh CHENGALAYALA GuRRAJU «v. MADA- 
patuy Venkateswara Row, (1916) IM. W. N. 2:8; 30 
M. L. J. 379; 19 MI. L. T. 268 9 


s 
——— §. 11—Res judicata ~Decision on an issue not 
necessary to decide, if operates as res judicata. 
Where a swit by a landlord for the ejectment of 


the defendant èn the allegation that he was an 


under-raiyat is dismissed on the ground that no notice 
under section 49 of the Bengal Tenancy Act has 
been served, the devision of the Court on the ques- 
tion of the defendants status, viz,, that the defend- 
ant is an under-raiyat and has not made out the 


*custom under which he claims to have acquired a 


right of occupancy, cannot operate as res judicata 
on the question of his status in a subsequent suit 
by the same plaintiff against the same defendant 
for the same relief. 

The finding upon a point which was not the basis 
of a decree and which was not entered in the 
decree so as to admit of an appeal by the party 
aggrieved, cannot be considered to have been finally 
decided so as to operate as res judicata. C FAZIL v 
HARI KISHORE CHAKRAVARTI 620 


:S. ll—Res judicata, «when enforceable 
amongst co-defendants —Conflict of interest, necessity 





of. 

In order that the principle of res judicata may be 
enforced against co-defendants, there must be a 
conflict of interest among them and a judgment 
defining their rights and obligations inter sn * 


“Where, therefore, in a.suit for dissqution of 
partnership and for taking of accounts % appeared 
that the plaintiff’s brother had in a former suit sought 
to make the plaintiff and the defendants liable for 
a deposit as members of the firm, but the defend- 
ants had anecessfully denied their membership af 
the firm, the plaintiff only having admitted liability: 


“ 
è 
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"at a different locality: 
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‘CIVIL PROCEDURE CODE—(1908)—confd, 


Held, that, inasmuch as in the former suit the 
plaintiff and the defendants in this suit had no 
real conflict of interests infer se and there was no 
real decision as to their rights and liabilities, the 
decision in the former suit could not operate as res 
judicata, B FAKIRCHAND LALLuBHAI v. NAGINCHAND 

Katinas, 17 Bom. L. R. 1106; 49 B. 210 423 


S. 11—Res judicata—Finding of fact, when 
operates as res judicata —Su:t for vent-—Previous 
suit for fair and equitable rent—Rent determined 
less than cluimed—Suit dismissed—Finding as to 
rent, if res judicata, 

A finding of fact to operate as res judicata must 
be material and necessary to the decision of the 
suit. ‘ 

The plaintiff sued the defendants for the rent of 
a holding at the rate of Rs. 30 perannum. The 
defendants pleaded that the holding was rent free, 
In a previous suit Ly the plaintiff under section 23, 
Act X of 1869, claiming from the defendants a 
kabuliat at the rate of Rs. 49-8 odd for the same 
holding, it was found by the first Court that the 
fair rent payable was Rs. 33-12 and the suit was 
decreed, but the Appellate Court dismissed the suit 
on the ground that the rent was not Rs. 49.3 
as claimed but something less: e 

Held, that the rate of rent was a question directly 
and substantially in issue before the Appellate Court 
inthe previous suit and it was not open to tho 
defendants in the present suit to say that thoy were 
not bound by the Appellate Court’s finding in that 
case. PAT Minton PODDAR +. JADAB HANDAR 
CHATTOPADHYA 159 


- =m B, 11—Suit for price of jewels sold—~Part 
payment to vendor's agent not pleaded ~ Decree —Sub- 
sequent suit for recovery of amount paid, whether 
barred—LInability of agent — High Court, whether can 
interfere suo niotu. 

In a previous suit by defendant for the price of 
jewels sold to the plaintiff the latter omitted to 
plead part payment of the price made to defendant 
No. 2, who was agent of defendant No. 1. Subse- 
quently the plaintiff sued the defendants Nos. 1 and 2 
(principal and agent) for recovery of the amount 
paid by him previous to the decree: 

Held, that the suit against the principal was 
barred by the rule of res judicata but that as the agent 
was also a party to the proceedings before the High 
Court, the latter could pass a decree against him 
although the plaintiff did not ask for a revision of the 
order of the lower Court dismissing the suit against 








the agent. Ni SREEKAKULAM RAMIAH SETTI v, 
- KAPULOORU CHINNIAH 6 623 
S. 20 953 


— D, 24-—-Transfer of case, without notice tò 
parties interested, legality of. 

Where on the report of a Munsif to the 
District Judge that an application for rehearing of a 
suit pending in his Court should be transferred to 
that of another local Munsif, the defendant appeared 
before the District Judge and objected to the 
transfer on the allegation that the latter Munsif 
was also interested in the case and the District Judge, 
without giving any notice to that Munsif or the 
plainfiff, transferred the case to some other Court e 

e 


1024 


CIVIL PROCEDURE CODE—(1908)—contd. 


Held, that the order for transfer should not have 
been made without notice to the plaintiff, as it 
was a matter in which the convenience of the parties 
was of very great importance, and without enquiring 
into the defendants’ allegation with regard to the 





Munsif. C DWARKA Naru SEN u TARA PRASANNA 
Sen, 23 O. L. J. 295 797 

S. 42 523 
ner SAT 66, 575 





S. 47, 0. XXI, Bu. 2, 16—Hxecution—A pplica- 
tion by transferee-decree-holder, order on, if appeal- 
able-—Uncertified payment, whether can be recognized. 
An application by a transferce-decree-holder under 

Order XXI, rule 16, of the Civil Procedure Code, 1908, 

is an application for execution of a decree, and not 

one to merely recognize him as such transferee, 

A dismissal for ‘default of such a petition after 
an order passed on itin favour of the transferee. 
decree-holder, is an order passed in a matter relating 
to the satisfaction and execution of the decree, and 
is appealable under section 47 of the Code of Civil 
Procedure. 

Payments to a decree-holder out of Court cannot, 
unless certified under Order XXI, rule 2, be recognized 
by any Court executing the decree, whether such 
payments were made before or after the date of 
transfer of such a decree. Mi Botta BRAHMADU v. 
RUDDARAIU VENKATARAJU 71 


Ss. 47, 115, O. XXI, R. 98— Execution sale set 
axside—Order to refund purchase-money to third 
party purchaser, whether 
discharge or satisfaction of decree—-Appeal—Practice 
-——Poundage, order to refund, to auction-purchaser-—~ 
No notice to gudgment-debtor—Revision— Juris- 

_ diction—Poundage, whether can be considered as 
having been paid to judgment-deblor, on setting aside 
of auction sale. 

An order under“Order XXI, rule 93, Civil Procedure 
Code, for re-payment of purchase-moneyto a third 
party purchaser in a Court auction sale, which is sub- 
sequently set aside at the instance of the judgment- 
debtor, is not a question between the parties to the 
suit relating fo the, execution, discharge, or satis- 
faction of a decree, asit does not affect the rights 
and liabilities of the decree-holder and judgment- 
debtor inter se, and is consequently not appealable. 

Where, after an execution sale had been set aside 
at the instance of the judgment-debtor, the Court, on 
the application of the third party purchaser and 
without any notice to the judgment-debtor, ordered 
the latter to refund to the former the poundage fees 





_paid by him: 


Held, that the Court hade acted illegally and with 
material irregularity in the exercise of its jurisdiction 
and that consequently the order ought to be set aside. 

Quzre.— Whether in a case w here an execution sale 
is set aside at the instance of a judgment-debtor, he 
can be considered to be the person to whom the 
poundage money has been paid? M Lincam KRISHNA 
Bavurati Devu GARU v. JoGANI VENKATASWAMY, 3 L. 
W. 105; (1916) 1 M. W. N. 109 235 


ee S, 47, O. XXI, R. GVO—Proceedingsto set aside 
sale on gr ound of irregularity, nature of—Auction, 
sale held in contravention of terms of decree, how can 
be set aside—Separate suit, if maintainable. 
Order XXI, rule 90, Civil Erocedure Code, cust 
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be read with section 47, Civil Procedure Code. 
Proceedings to set aside a sale on the ground ot 


material irregularity or fraud in publishing - or 
conducting a sale involve questions relating 
to execution, discharge or satisfaction of 


decree and hence fall under both section 47 and 
Order XXI, rule 90, Civil Procedure Code, Proceedings 
to sob aside Court auction sales on any other 
tenable ground also inv8lve questions relating to 
execution, etc, and hence fall under section 47, 


. though they may not fall under Order XXI, rule 90. 


Where a sale is held in contravention of the 
terms of the decree, it must be treated as held 
with material irregularity in the exercise ®f the 
jurisdiction of the Court, and the exeouting Court 
can, on an application under section 47, Civil 
Procedure Code, set aside the sale. No separate 
suit can lie, 

Under the proviso to rule 90 of Order XXI, Civil 
Procedure Code, the Court must be satisfied that 
the applicant has sustained substantial injury by 
reason of the irregularity or fraud complained of; 
some causal connection must be shown between the 
irregularity and the inadequacy of the price which 
the properties fetched at the sale. M PALANIAPPA 
UDAYYAR v. ARUMUGA PANDARAM. (1916) 1 M. W.N. 
256 692 





S. £7—Purchaser of property not affected by 
decree—-Legal representhtive— Claim petition of seek 
purchaser, natyre of —Appeal. 

A person who purchases property which is ‘not 
directly mentioned in and affected by the decree, is 
not a legal representative of the judgment-debtor 
and his claim petition cannot be treated as a 
petition under section 47 of the Civi} Procedure 
Code. M ABASAYEE AMMAL tv, SOWKALINGA MUDALI, 
3 L. W. 289; (1916) 1 M. W. N. 287 84 


8S. 47, O. XXI, Re. 2, 11 (e)—Satisfaction of 
decree out of Court—Payment not certified to Court— 

Adjustment not stated in execution application—False 

statement—Fraud upon Court — Dutu of Court. e 

A Court should not, in the exercise of its duty 
under section 47, Civil Procedure Code, allow a 
clear case of fraud to be ecovered and condoned by 
the provisions of Order KAT, rule 2 

A money decree was satisfied out of Court but 
the satisfaction was not certified to the Court 
Despite the satisfaction of his decree the judgment- 
creditor applied thrice for execution of his decree 
and on each occasion stated falsely that there had 
been no adjustment or satisfaction: 

Held, ihat as the judgment-creditor was trying 
to obtain, and was in fact obtaining, fraudulent 
execution of his decree which had already been satis- 
fied, a fraud had clearly been committed upon the 
Court by reason of the false statements fade by 
the judgment-creditor, and that the Court would not 
permit him by means of such false statements to 
obtaiif an unjust order in execution. B Hansa 
GODHAJI v. BERAWA Joca, 18 Box. L. R. 22; 40 B. 
333 z 232 


——— §, 47, 0. XXT, R. 95—Suit for possession by 
decree-holder-purchaser, maintainability of--Ques- 
tions relating to possession of property after sale, 
emeaning of. 
A deceee-holder 





auction-purchaser can maintain 


e r 


Vol, XXXIII) 
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a suit for possession irrespecti®e of the remedy 
provided by Order XXI, rule 95, Civil Procedure. 
Code, and section 47 does not bar such à suit. 

~ Questions relating to the possession of property 
after sale has taken place, cannot be deemed to be 
questions connected with the execution, discharge or 
satisfaction of a decree,within the meaning of section 
47, Civil Procedure Codo. O, Kuangan SINGH v. 
Anup, 18 0. C. 346 : 367 


S. 48, cus. fa) AND (b)—Morigage suit— 
` Decree absolute, passed ufter consent decree, execution 
_ of, limitation for. - 
Where there are two decrees in a suit, a preliminary 
decree and a final decree or decree absolute, the final 
decree is the complement of the preliminary decree, 
and for the purpose of clause (a) of sub-section (1) 
of section 48, Civil Procedure Code, the two together 
must be taken to be a single and indivisible decree, 
the date of which is the date-of the final decree or 
decree absolute. 
MOHAN SHAHA 180 


—-—S. 50—Legal representative, liability of, for 
debts—Punjat Colonization of Government Lands 
Act (V of 1912), s. 18—~Decree against Government 

- tenant—Tenancy not liable to attachment or sale— 

< Crops grown by heir of deceased tenant, whether pro- 

-` perty of deceased and as such liable to attachment or 

* sale, R 
The- crops grown ona tenancy by the heir of a 

deceased tenant are the result of (a)ethe tenancy, (b) 

the labour or management of the heir and (e) of 

such capital as the heir may have expended. There-. 
fore, as the tenancy is not liable to sale or attachment 
under section 18 of the Punjab Act V of 1912 in the 
hands of the* tenant or his heir, the crops grown or 
reaped or standing after the tenant’s death cannot be 
said to be the property of the deceased and cannot, 
as such, be liable to attachment and sale in the hands 
of the heirunder section 50 of the Civil Procedure 
Code. P KIDAR NATH v, GANESHA Mat, 84 P. W. R. 
1916 741 


—-—-§. 60, Proviso, cr. (c), scope of—House used 

for keeping agricultural tmplements, exemption of, 
` from. attachment. ké 

Clause (c) of the proviso to section 60 of the Civil 
Procedure Code merely exempts the house and any 
building belongingto an agriculturist and occupied by 
him as an agriculturist, even ifhe happens to have 
purchased the sito, ion 





Where, therefore, it appeared in execution pro- 
ceedings that the judgment-debtor, who was an 
agriculturist and whose -chief occupation and 
chief means of livelihood were agriculture, owned two 
houses built on land belonging to himself and that 
he live in one of these and kept his cattle, plough,. 


" etc, in the other: 


_ Held, that the honse sought to be attached belonged 
to an agriculturist and was occupied by him ag such, 
and was, therefore, exempt from attachment and sale, 
A SHARIAN v, HAMID-UL-LAH Kwan, 14 Ae L, J. 240 

Aes 727 


Ss. 64, 78, O. XXXVITI, R. 11, O. XXI, R. 68 

. —Transfer of property under attachment, how far 
inoperative—Decree-holder, right of, to set asige 
transfer by judgment-debdtor, e 
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A transfer by the judgment-debtor of his property 
which has been attached by his judgment-creditors 
is inoperative under section 64, Civil Procedure Code, 
as against a subsequent judgment-creditor who in 
execution of his decree wants to attach that pro- 
perty, even though that decree is passed against the 
judgment-debtor after he has effected the transfer. 
“The object of section 64, Civil Procedure Code, 
is clearly to prevent fraud on decree-holders and to 
secure intact the rights of attaching creditors as 
well as of creditors who have obtained their decrees 
and are entitled to satisfaction out of the assets 
of the judgment-debtor. It is immaterial for the 
application of section 61 of the Code whether the 
decree of the plaintiff, who questions a transfer under 
section 64, Civil Procedure Code, was or was not 
passed before the time when the transfer of the 
property attached was effected. © Karı KUMAR 
SAHA v. KALI Prasanna MAJUMDAR 492 


S. 66, score of—Two persons claiming under 
a benami purchase—Criminal Procedure Code (Act 
F of 1898), s. 145, proceedings under, instituted sub- 
sequent to civil suit—Possession. 

Where at a Court auction-sale, one A purchased 
the property and executed a release of his rights in 
favour of the first defendant and the plaintiff alleged 
that it was in trust for him, a suit bronght*by the 
plaintiff to restrain the defendant from interfering 
with his possession is not+within the injury con- 
templated by section 66 of the Civil Procedure Code, 
1908. The suit is between two persons each claiming 
to be the rea] beneficiary under an admittedly benami 
Court auction purchase and is not of the class intend- 
ed to be covered by section 66 cf the Code of Civi 
Procedure. 

A Magistrate’s order under Chapter XII in pro. 
ceedings instituted subsequent to a civjl suit, cantot 
be treated as conclusive on the question of possession, 
M RAMASWANI AIYAR v VENKAPPAIER, 3 L. W. 233; 








(1916) 1 M. W. N. 184 1000 
S. 73 492 
ikana §, 92 f N 677° 


S. 92, O. XXII— Suit under s. 92—dlienee 
of trust property, if can be joined as party— Death 
of one of the respondents—Abatement of appeal— 
Test—“Right to sue,’ meaning of-—Limitation Act 

. (TX of 1908), s. 10, Sch. I, drt. 120—Right to follow 
trust property in hand of alienee, when arises— 
Alienee for consideration and in good faith—Suit 
for declaration that alienation is invalid—Limi. 
tation. 

The mere fact that one of the respondents is 
dead and that his representative is not brought on 
the record will not make the appeal abate, if the right 
survives to the appellant. 


The right survives where the question on which. 
adjudication is sought by the appellant in his appeal 
will not affect the deceased party. 

When the provisions of Order XXII of the Civil 
Procedure Code have to be applied to appeals, the 
words ‘the right to sue’ must be construed as 
meaning ‘the right to prosecute by law, to obtain 
relief by means of legal procedure.’ 





The right to follow trust property in, 
“the hands of a transferee arises only where e 
e 7 . g 
e 2 ° 
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the transferee has not acted in good faith 
(1) If such a transferee has paid no consideration 
he is not an assignee for valuable consideration 
within the terms of the Limitation Act, section 10, 
and in his case a suit for the purposes of following 
trust property is not barred by any length of time. 
But (2) where the transferee is an assignee for 
valuable consideration, (a) if he has acted in good 
faith without having notice of the trust he acquires 
immediate title to the property under section 64 of 
the Trusts Act, or (b) if he has not acted in good 
faith but has paid valuable consideration he acquires 
good title after the lapse of the period necessary for 
extinguishing (under section 28 of the Limitation 
Act) the right of the beneficiary to follow the trust 
property in his hands. 

The right to sue for a declaration that an alien- 
ation of property is invalid falls under Article 120 of 
the Limitation Act and accrues at the completion. 
of the document, not when the plaintiff obtains 
knowledge of the alienation. 

Qusre.—Whether can alienees or trespassers on 
trust property be joined as purties to a suit under 
section 92 of the Civil Procedure Code? M 
PRASANNA VENKATACHELLA Y. COLLECTOR OF TRICHINO- 
POLY, 88 M. 1064 45 
S. 96 (8), O. XXII, R. 3, O. XLIII R. 1, cr. 

(m)— Compromise, not recorded, consent decree under 

—Appeal, 

A decree under Order XXIII, rule 3, can be passed 
only after there has been an order that the com- 
promise be recorded. This is not a mere matter of 
form, and if a consent decree is passsd without such 
order the party aggrieved has aright of appeal, 
section 96 (8), Civil Procedure Code, being no bar. 
C PABAN SARDAR t, BHUPENDRA NATH NAG, 43 yo 85 

69 
S.97— Appeal, combined, against preliminary 
and final decree, if legal. 

Section 97 of the Civil Procedure Code, 1908, does 
not prevent a party from filing a combined appeal 
against a preliminary and final decree, if the dates 
permit him todo so, B BALWANTSING RAMCHANDRA 
t. SAKHARAM NMANCHARAN, 18 Bom, L. R. 80 note 137 
S. 97—Preliminary decree, appeal against, 

after final decree, if permitted, 

Section 97 of the Civil Procedure Code, 1908, 
does not in terms prevent a party from filing a 
combined appeal against a preliminary and final decree, 
if the dates permit him to do so. 

Where, therefore, the appellant, instead of appealing 
against the finaldecree, appeals against the prelimi- 
nary decree, the course is unreasonable, andthe ap- 
pellant will not be permitted to avoid the provisions 
of the Court Fees Act by gétting what may or may 
not be an effective reversal of the final decree by a 
circuitous method when the direct method is open 
to him. B DATTATRAYA RAMACHANDRA v., AJIMUDDIN 
FAKRUDDIN, 18 Bom. L. R. 76 146 
Ss. 97, 145, O. XXXIV, Rr. 4, 6—Civil Pro- 
cedure Code (Act XIV of 1882), s. 244—Transfer of 
Property Act (IV of 1882), ss. 88, 89 - Preliminary 
decree ın suit for sale of mortgaged property not 
appealed from—Appeal from final decree, preliminary 














decree, whether can be questioned in—Application a 


under s. 89, Transfer of Property Act, if appbicgtion 
in execution, 
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Like a decree unger section 88 of the Transfer 
of Property Act, a preliminary decree under rule 4 
of Order XXXIV, Civil Procedure Code, is a 
decree which must be appealed from if the party 
concerned feels aggrieved by it. If it is not appealed 
from, it must be accepted as determining the rights 
of the parties for the purposes of all subsequent 
procepdings, 

Therefore, where no appeal is filed against a pre- 
liminary decree passed under rule 4 of Order XXXTYV, 
the points which could have been raised in that 
appeal if it had been filed, “cannot be raised in an 
appeal against the final decree passed under rule 
5. In other words, the correctness of a preliqinary 
decree cannot be questioned in an appeal from the 
final decree. Even under the old Code a decree, 
under section 88 of the Transfer of Property Act, 
could not be questioned in an application for an 
order absolute under section 89 or in an appeal 
from an order absolute made on such an application, 

Obiter.—An application for an order absolute under 
section 89 of the Transfer of Property Act would be 
really an application to execute the decree passed 
in accordance with section 88 and the order itself 
would be an order in execution, and not a decree, 

Quxve.—Whether the right to appeal accrued to 
the appellant at the date ofthe preliminary decree 
or of the suit? B MURLIDHAR NARAYAN v., VISHNU- 
DAS BALMUKANDAS, 18 Bom, L. R. 88; 40 B.321 749 


8. 99, O. XXXII, Rr. 8, 4—-Guardian ad litem 
without formal “appotntment—Irreg ularity. 4 

A suit against certain minor defendants was defend- 
ed by a person whé had a prior right to be appoint- 
ed, but was not formally appointed, guardian ad litem 
of the minors. No objection was taken to the suit 
proceeding without a formal appointment of guardian 
and he not only engaged a Pleader to defend the suit 
on behalf of the minors but did all that could be done 
for them: 

Held, that the omission of formal appointment was 
almost an irregularity curable under section 99 of the 
Civil Procedure Code. L B SILAM KALIA v. BILAM 
SITAMA 941 


Ss. 102, 116—Ergoneous decision on ques- 
tion of limitation—Interference by High Court in 
revision — Limitation, omission io decide question of, 
effect of — Suit for rent or for damages for less than 
Rs, 100-—-Appeal, whether: maintainable—Bengal 
Tenancy Act (VIII of 1885), s. 153. 


An erroneous decision of a lower Court on a 
question of limitation does not constitute a valid 
ground for interference by a High Court in the 
exercise of its revisional powers under section 115, 
Civil Procedure Code, though its decision might be 
open to revision under that section when agsuit is 
decreed without a decision upon the question of limit- 
ation. 

A suit for an amount less than Rs. 100 was 
framed, in the alternative, for recovery of rent or 
of damages for use and occupation: 

Held, thah no second appeal lay in the case, 
inasmuch as if the suit was treated as a suit for 
rent, the appeal was barred under section 153 of the 
Bengal Tenancy Act and if the suit was treated 
as one for damages for use and occupation, it wag 

| ` 








* 


€ 
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barred under section 102 of the Civil Procedure 
Code, 1908. C MoHIM UHUNDER PAL v. AHMAD ALI 
346 


S. 104, cr. 1 (£),0. XLII, R. 1 (4)—““Case 
open to appeal,” interpretation of—Question for de- 
termination—Arbitration—Award— Order refusgng to 
set aside ex parte decree assed in accordance with 
award, if appealable, 

The words “in a cave open to appeal” in O. XUITI, 
r. 1 (d) of the Civil Procédure Code, 1908, are per- 
fectly general. The question for determination is not 
whethgr an appeal could have been successfully 
prosecuted against the decree, but whether it was 
“open to appeal.” 

An appeal lies against an order refusing to set 
aside anew parte decree passed in accordance with 
an award. A NEHAL SINGH v. KHUSHAL SINGH, 14 
A. L. J. 382 380 
e—a §. 107 - 608 
S. 107, O. XLI, R. 23, erc.—Civil Procedure 

Code (Act XIV of 1882', s. 564—Appeal—Remand, 

general power of— Amendment of pleadings—Adop- 

tion, suit to set aside, for “fraud’—Remand for 
finding on question of “undue influence”—Appellate 

Court, powers of-- Specific Relief Act (I of 1877), 

s, 38— Huit to set aside adoption — Relief claimed on 

ground of “fraud,” whether can be granted on ground 

of “ undue influence”. ° 

4 general power of remand caynot be inferred 
from the non-enactment of section 564 of the old 
Civil Proceduré Code, Such gq provision is out 
of place in view of the rule-making power reserved 
to High Courts under the present Code. 

Although undue influence” and “fraud” are dealt 
with under separste sections in the Indian Contract Act 
(sections 19 and 19A), “undue influence” is a branch 
of “fraud” in equity and invites the same relief in 
a case to set aside an adoption, under section 38 of 
the Specific Relief Act. 

A deed of adoption was sought to be declared null 








*and void on the ground that its execution was 


obtained by “fraud.” The suit was dismissed. On ap- 
peal the adoption was sought tobe set aside on the 
ground of “undue influence.” The Appellate -Court 
allowed the plaint to be amended so that it might be 
brought in accord with thecase put forward in 
appeal, and remanded the suit to the Court of first 
instance with the direction that, after taking a 
supplementary written statement, fresh issues should 
be raised in the new pleadings and the case decided 
on the merits: 

Held, (1) that although under section 107, Civil 
Procedure Code, an Appellate Court had power to 
remand a case subject to the conditions and limi- 
tations ‘prescribed by rules, the rules under Order 
XLI containing the conditions of remand did not 
permit of such an order asthe lower Appellate Court 
had passed; . 

(2) that the lower Appellate Court had committed 
a material irregularity in requiring the Court of 
first instance to reconsider the whole dase de novo 
and write another judgment; 

(8) that there was nothing to prevent the lower 
Court of Appeal from giving relief if it found a case 


of “undue influence” established. B NARAYANBHST , 


BHIMBHAT JOSHI Vv, AKKUBAL MONOHARBHAÊT JOSHI, 
18 Bom. L. R: 27 f 576 
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S. 107, sun-s, 1, cx. (b), O. XLI, R. 23-—Re- 
mand—Lower Appellate Court, power of, concerning 
reversal and remand—Statute, construction of. 

The body of the Code of Civil Procedure, expressed 
as ib is in more general terms, has to be read in 
conjunction with the more particular provisions of 
the rules, 

In the case of a lower Appellate Court, the general 
rule, except under special conditions, is that its power 
of reversaland remand is limited to the position 
described in rule 23, Order XLI, of the Code of Civil 
Procedure. © MANI MOHAN MANDAL v, RAMTARAN 
MANDAL, 43 C, 148 329 


S. 109-—Appeal to Privy Council—-“Final 
order”, meaning of—Order of remand, if final order— 
Test. 

An order of remand by a High Court, directing 
the disposal on the merits of a snit dismissed by the 
Court below on preliminary issues without taking 
any evidence, is not a final order within the meaning 
of section 109, Civil Procedure Code, inasmuch as the 
order has no effect on the ultimate decision of the 
case, 

In such cases the test is whether the Court can go 
back again upon its decree after the evideyce has 
been recorded and come to a different conclusion. 
O RAGHUBAR Dayan v. CHAMPA KUNWAR 756 


S. 109—Application for leare to appeal to 
Privy Couwncil—Succession Certificate-holder, status 
of, if substantial question of law, 


Where in an application for leave to appeal to His 
Majesty in Council, the question of law involved was 
as to the legal position of a person who had 
collected the debts of a deceased person by virtuc 
of hig being the holder of a Succession Certificate: _ 

Held, that, this being a substantial question of 
law of general public importance, the case was a 
fit one for appeal, to His Majesty in Council. A 
NAIM-UN-NISSA BIBI v. AMINA BIBI, 144. L.J. 143; 
38 A. 188 345 


S. 110, “Court immediately below,” meaning 
of ~Leiters Patent, 1865, (Cal.), cls. 15, 36 —Single 
Judge, function of-—Decision of such Judge, if can be 
revised under Civil Procedure Code (Act V of 1908), 
s, 115. 

“A reyersal by the High Court, in an appeal under 
clause 15 of the Charter, of the judgment of a 
single Judge of the High Court, setting aside tho 
decree of a lower Appellate Court, has the effect of 
affirming the decision of the latter Court, that is, the 
“Court immediately below” within the meaning of 
section 110 of the Code of Civil Procedure. 

A Judge of a High Court sitting alone is not a 
Court subordinate to the High Court, but performs a 
function directed to be performed by the High Court. 
No decision of a single Judge can, therefore, be 
revised under section 115 of the Civil Procedure 
Code. C. DEBENDRA Nata Das v, BIBUDHENDRA 
MANSINGH, 43 O, 90 745 


S. 110 (2)—Privy Council Appeal—Leave to 
appeal, grant of, 

Certain suits for declaration of ownership in 
respect of certain plots were valued in all at abovee 
Rs. 10,000 and were tried together. The suits were? 
dismftssed. One of *the suits was valued at abave 
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Rs. 5,000 and an appeal was filed to the High Court. 
The High Court decreed the suit and the defendant 
applied for leave to appeal to His Majesty in 
Council on the ground that the decree “directly or 
indirectly involves some claim or question to or 
respecting property of more than Rs. 10,000” inas- 
much asa large amount of money was expended on 
the plot in question which was & garden: 

Held, that under the circumstances of the case, 
the value of the defendant’s interest was not over 
Bs. 10,000 and that, therefore, no leave could be 
granted. A JAIKARAN v. JANKI SAHU, 13 A. L. J. we 
§. 116 235, 346, 824 


S., 115—Appeal—Shahjog hundi—Not nego- 
, tiable instrument attested—Promissory note—Bond— 

Stamp duty—-Admissibility in evidence. 

A shahjog hundi is only payable to the respectable 
holder and is not equivalent to a kundi payable to 
bearer. It is not a billof exchange or cheque payable 
to order. It isa bill of exchange which is not, at any 
rate in the full sense, a negotiable instrument, it is 
s bill of exchange payable to a certain person. 

A transferee of shahjog hundis takes hundis 
subject to equities, although there may be, according 
to the ustom of the markets, some means of pro- 
tection of the acceptor who after due inquiry satisfies 
himself that the person presenting the document 
for payment is a respectable holder. 

The definition of a bill of exchange in the 
Negotiable Instruments Act does not contemplate 
that the drawer is to be the same person as the 
drawee. On principle, however, in accordance with 
the English Law on the subject, where ina bill the 
drawer and the drawee are the same persons, then the 
holder may treat the instrument at his option either 
as a bill of exchange or as a promissory-note, 

An attested shahjog hundi comes under section 6 
of the Indian Stamp Act andis chargeable under two 
headings in the Schedule. 

An attested shahjog hundi can be sued on either as 
a promissory-note or as a bond and may be admitted to 
evidence as a bond subject to the penalties under the 
Stamp Act. 

[Per Jenkins, C. J., and Woodroffe, J., on appeal— 
No appeal. lies against an order discharging a 
Rule under section 115 of the Civil Procedure Code.) 
C ASSARAM v. KESRI CHAND, 22 C. L. J. 22 247 


S. 115—Decision of single Judge of High 
Court, if can be revised 745 


sm—— S, 115 —Order granting temporary injunction 
on appeal—“Case decided ingwhich no appeal lies,” 
interpretation of—Interference in revision—Bombay 
Regulation II of 1827, s. 5—High Courts Act (24 5 25 
Vict. C 104), s. 9. : 
The plaintiff, in a anit for a declaration that he was 
the owner ofa certain talukdari estate, applied for 
the issue of a temporary injunction restraining 
the defendant from making any adoption pending 
: the disposal of the suit. The Trial Court frst grant- 
ed the injunction but later on dissolved it. The 
District Judge accepting the plaintiff’s appeal 
granted a temporary injunction, The defendant put 
in an application for revision: e 
* Held, (1) that the order ofthe Distriot Judge, 
“paving been passed under clause (i) ‘of sub-segtion 
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(1) of section 104, Civil Procedure Code, was a 
“case decided in which no appeal lies” within the 
meaning of section 115, and that the revision petition 
was, therefore, competent; - 

(2) that in any event the order was open to 
consideration under the still wider provisions of 
sectign 5 of Regulation II of 1827, vontinued im 
force by virtue of sectio& 9 of the High Courts Act 
of 1861; f . 

(3) that under the circumstances of the case the 
order granting the injunction was unjustified and 
should be set aside. 

Per Batchelor, J.—The word ‘case’ in secti®n 115 
of the Civil Procedure Code of 1908, is a word of 
wide or comprehensive import and clearly covers 
a far larger area, than would be covered by sucha 
word as ‘suit’ or ‘appeal.’ 

Inasmuch as section 115 is merely an empowering 
section granting certain jurisdiction to the High 
Court, and asthe use or exercise of that jurisdiction 
is, within the prescribed limits, regulated by 
the discretion of the High Court, the section ought to 
receive rather a liberal than anarrow interpretation. 
B BAI ATRANI v. DEEPSING Bara, 17 Bom. L. R. 
297; 49 B. 86 358 


S. 115, Scu. II, Para, 16— Rejection of appli- 
cation for adjournment, no reasons assigned for — 
Material irregularity. ° 
Certain objections were filed within the timo 

allowed in regard to an arbitration award and on 

the date fixed for hearirfg the objector filed an 
application for adjournment to enable him to 
produce evidence. The Court rejected the applica. 
tion for adjournment without giving ,any reasons 
and passed a decree in terms of the award on the 
ground that the objector had produced no evidence: 
Held, per Walsh, J. (Piggott, J., dubitante), that this 
was a material irregularity within the meaning of 
section 115, Civil Procedure Code, < 
Practice in English Courts disoussed. A DURGA 

BAKSH SINGH v, FATEN BAHADUR SINGH, 14 A. L. J; 

425 30 

——-—~—=- §, lot 739 

§. 145 749 

S. 145, O. XXXIV, R. 14—Transfer of Proper- 
ty Act (IV of 1882), s. 67-——Ewecution of simple money 
decree—Compromise—Instalments ~Surety — Surety 
mortgaging his tnmoveable property —Instalnents 
not paid—Decree-holder, when can proceed in execu- 
tion against mortgaged property of surety, 

As the result of a compromise, effected in the 
course of the execution of a simple money-decree, 
the judgment-debtor undertook to pay the decretal 











debt by annual instalments, while his surety cove-. 


nanted that in the event of default he would him- 
self pay and that on his failure to do this, the. 
decree-holder might proceed against his person and 
property. At the same time he mortgaged hiş 
certain immoveable property for the due performance 
of his contrgot of sugetyship. The judgment-debtor 


having madg default and the surety also having failed . 
to pay, the decree-holder applied to execute his dec- 


ree by sale of the mortgaged property of the surety: 
Held, (1) that the provisions of section 67 of the 
Transfer of Property Act and Order XXXIV, rule 14, 
*Civil Progedure Code, did mot prevent the property 
proceeded again from being taken in. execution; 


4 
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(2) that the liability which the decree-holder 
was seeking to’ enforce by his application for execu- 
tio was a personal liability and nothing else; 

(3) that there was no decree in existence for the 
sale of the property proceeded against but that it 
could be attached and brought to sale under the 
terms of the-simple money-decree under exe@ution 
by reason of the liability incurred by the surety 
and under the provisions of section 145 of the-Code 
of Civil Procedure; . 

(4) that the decree-holder’s prayer for sale of the 
mortgaged property might be regarded as equivalent 
toa Prayer for its attachment and sale; and that 
at any rate the decree-holder should be allowed to 
amend his application. 

Per Walsh, J.—The surety’s property was liable to 
be sold on the terms of his bond. There is a clear 
distinction between a bond entered into by a surety 
with a Court and given to the Court and a bond 
executed. by a surety to a party. In the latter 
case, in the absence of some express covenant by 
the surety binding himself and his property as 
though it were property of the judgment-debtor to 
-make it available for the satisfaction of the decree, 
the decree can be enforced as against the surety’s 
‘property only by a regular suit. A MUKTA PRASAD 
v. MABADEO PRASAD, 14 A. L J. 385 982 


S. 151, O. XXI, RR. 89, 92 (2)—Application 
do set aside sale made in time —Deposit after 30 days 
—Application, if enterfainable--Limitation—Exten- 
sion of time f8r deposit—-Powey of Court. 

The words “on his depositing” in Order XXI, rule 
89, Civil Procedure Code, qualify the term “apply” 
and a depesit is a condition precedent to the 
‘making of an application for setting aside a sale. 

Therefore, unless the deposit itself is made within 
30 days of & sale, the Court has no power to enter- 
tain an application for setting it aside presented 
within that period, the requirements of Order XXI, 





. rule 92 (2), Civil Procedure Code, not being merely 


directory but mandatory. - 

- Courts have no power to extend the time for 
making deposits prescribe by the Code and their 
inherent powers under section 151, Civil Procedure 
Code, cannot be invoked for the purpose. M 
VENNISAMI THEVAR v. PERIAYASWAMI THEVAR, 19 M. 
L. T. 192; (1916) 1 M. W. N. 179; 3 L. W, 371 996 


Ss. 161, 107, O. VI, R. 16—Objectionable pas- 
sages in lower Courts judgment—Appeal — High 
Court’s power to expunge passages, 

A High Court has power to direct the expunging 
from the records of the lower Courts observations 
which are pointedly seditious, blasphemous or 
irrelevgutly scandalous or indecent, but such power 
should be exercised only in extraordinary cases. 

Where, therefore, a Subordinate Judge, while having 
a, petition to amend a scheme framed for a Devas- 
thanam, passed a remark against one of the trus- 
tees to the effect that “He did not care a brass far- 
thing for the interests of the Devasthangm:” 

Held, thai though the Judge could have expressed 
himself in more sober and temperate language yet 
that was not a case in which the power of expunging 
the remarks should be exercised. M RAMABADRA 
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0. I, R. 3,0. II, Rr. 2, 3—Different alienations 
by one person in favour of different alienees—-Validity 
of alienations challenged after alienor’s death—Causes 
of action, whether diferent or identical—Joinder of 
causes of action. < 
Where, on the death of a person, the question of 

title arises and several alienations made by the 
deceased on differcnt days to different alienees are 
challenged in an ejectment suit by an heir of the 
deceased, it is open, or competent or lawful for the 
plaintiff to join as co-defendants various alienees who 
are in possession of portions or fragments of 
the property in suit. But itis not obligatory on 
such plaintiff to join all such alienees as co-defend- 
ants at the risk of forfeiting his right to recover 
from those whom he failed to jom inthe suit, in- 
asmuch as the cause of action supplied by one 
alienation is not identical with the cause of action 
supplied by another. 

Per Batchelor, J.— Where the question is, whether 
the causes of action in two suits are different or 
identical, one of the most valuable tests of this 
identity ig that the same evidence will maintain 
both actions. 

Definition of ‘cause of action’ given in Kashinath 
Ramchand v. Nathoo Keshav, 25 Ind. Cas. 73; 16 
Bom. L. R. 454; 38 B. 444, adopted. 

‘Per Hayward, J.—In determining questions of non» 
joinder and misjoinder not only should the causes of 
action in each case be exactly comprehended, but 
a clear distinction should be maintained between 
the permissive nature of the provisions of Order I, 
rule 8, and Order II, rule 3, and the peremptory 
nature of the provisions of Order II, rule 2, of the 





„Civil Procedure Code. 


Claims under separate causes of action as well as 
claims affecting different defendants are not con- 
templated by the peremptory provisions of Order II, 
rule 2, Civil Procedure Code. B Sonu KHUSHAL 
KHADAKE v, BAHINIBAI KRISHNA, 18 Bom. L, R. n 

95 
O. T, R. 8 -Authority to sue lacking when suit 
fled—Subseguent consent, effect of—One section of 
community suing another section-—All members of 
plaintif section not joining as plaintiffs, effect of— 

Equity and good conscience—Amendment, when to 

be refused. 


A community was divided into two sections M and 
8. Some members of the former section held a meet- 
ing and authorised the plaintiffs by a resolution to 
sue, on behalf of the whole section, the headman of 
section S for settlement of accounts and for’pay- 
ment of the amount “that might be found due upon 
those accounts being taken. The meeting was 
irregular, being attended out of a total of 183 by only 
about 60 members of the section, some of whom 
were not entitled to vote. However, after the insti- 
tution of the suit 112 members consented to the 
plaintiffs’ action. The remaining 71 members sup- 
ported the defendant: 

Held, (1) that the plaintiffs could not, under 
Order I, rule 8, of the Civil Procedure Code sue on 
behalf of those members of the M section who were 
admittedly in diametrical opposition to the plaint- 
iffs In the controversy; . 

' (2) that the rules of equity and good conscience 


` 192 forade the inference that the consent obtained 


a 


ea” ie 
a é ; 
1080 INDIAN OASES, . ~ « [1916 
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after the institution of the suit was on the same any portion of the holding and that he had 


level as the open casting of votes at the public 
meeting; 

(3) that as the authority was lacking when the 
suit was in fact filed, it must fail; 

(4) that permission to amend the plaint ought not 
to be granted, inasmuch as it would expose the 
defendant to an injury which could not be com- 
pensated in costs, would alter the whole fabric and 
character of the suit, and the amended claims 
would be sprung upon the defendant for the first time, 
claims which he never had any opportunity either 
of considering or resisting before. B HaRKISONDAS 
Vv, CHBAGAN Lat, 18 Bom. L R. 1; 40 B. 158 264 


O. I, R. 2 950 


QO. II, R. 2, applicability of, to Revenue 
Courts— Res judicata 86 








= me O, LT, R. 2, applicability of— Partition — Joint 
Jamily property situated in different jurisdictions 
Suit in one jurisdiction, if bars suit in another — 
Principle-~ Cause of action—‘Omits to sue,” inter- 
pretation of. . 
The plaintiff, a member of a joint Hindu family 


sued in Sultanpur for the partition of the family pro- - 


perty situated in that district alleging that he had 
heen dispossessed and paid an ad valerem Court, 
fee on his claim. He compromised that suit) and 
thereafter sued in Allahabad for partition of a house 
belonging to the family situated there and paid a 
Court-fee of Rs. 10 only: 

Held, that the latter suit was not barred by the 
provisions of Order II, rule 2, of the Civil Procedure 
Code, 1908. 

Held, further, thatthe latter suit as brought was 
not based on the same cause of action as was the 
former suit. i 


Per Piggott, J.—In a suit for partition the plaintiff. 


must include the whole of the joint family property 
whether in luis possession, or in the possession of the 
defendant, or in the possession of the parties jointly. 

Per Waleh, J—The word must inthe rule with 


` regard to what a plaintiff ought to include in a 


partition suit should strictly speaking be should, that 
is to say, the defendant can object if he chooses, but 
the plaintiff’s cause of action is complete in itself if 
he includes the matter within the jurisdiction of the 
Court. , 

Order II, rule 2, of the Civil -Procedure Code 


> 1808, does not apply at all to a partition case. 


The words “omits to sue” in Order II, rule 2, of the 
Civil Procedure Code, 1908, involve intention. 

Obiter dictum.—-The cause Of action for a suit is 
the sum total of the facts and circumstances which 
a plaintiff has to prove in order to entitles him to the 
relief claimed. A Ram HARAKH v. Ram Lan, 14 A. 
L, J 287; 38 A. 217 124 


mman (C), TT, R. 2— Purchaser of holding, whether can 
-maintain suit for its possession after his suit for pos- 
session of part of -it has been dismissed—Cause of 
action. 
The purchaser of a holding in execution of a 


rent-decree sued for its possession against the judg-® 


ment-debtors and it was found on evidence that the 


{plaintiff after his purchase had never obtained any- » —— 


thing more than formal delivery of possessiqn of 


previously sued the same defendants for possession 
of a portion of the holding but his suit was dismissed 
for want of prosecution: i l 
Held, that the plaintiff could not maintain his 
suit even as regards the portion of the holding which . 
was wot included in the former suit, for having 
omitted to sue for that®*portion in the former suit, 
he conld not under Order II, rule 2, sue for it again. 
C. KALI KUMAR v. Asnam, 20 C. W. N. 163 139 


0. IT, R. 2, cr. (3)—Suit for some reliefs— Omis » 
sion to take leave for suit for other reliefs—S ubgequent 
suit, if barred—Jurisdiction. : 

In a suit for cancellation of a deed, posses. 
sion was not prayed for and no leave was taken to 
file a subsequent suit for possession: 

Held, that a subsequent suit for 
barred by Order II, rule 2, sub-rule 3. 

The competence of a Court to give leave .to a 
plaintiff to omit to sue for a relief to which hè 
may be entitled is not affected by the pecuniary 
value of the relief in respect of which sich leave is 





possession was 











sought, L B Maung ON GAING v. Ma On SIN 
: 135 
O. IL, R. 3 950 
O. I, R. 1 669 
O. II, R. z 661 
ane O, VI, R IG | 608 
O. IX, Rr. 2, 4 7037 








O. TX, R. 9, O. KAI R. 90, O. XLII, R. 1, ch. 
(c)}—Application to set aside sale, dismissal of, for 
default— Application to restore—O, IX, r. 9, appli- 
cability of—Juit. 

Order IX, rule 9, Civil-Procedure Code, applies to 
applications made under Order XXI, rule 90, ‘for 
sotting aside sales. 

Semble.—An application to set aside a sale is a pro. 
ceeding which may terminate in an adjudication such 
as is referred to in section 2 of the Civil Procedure 
Code and as such it is a suit within the meaning of. 
Order XLITI, rule, 1, clause (c). 





O. XVI, RR. 10,9 12, orders and procedure 
under, 


No order under Order XVI, rule 12, Civil Procedure — 


Code, 1908, can possibly be made until .the proce- 
dure laid down in rule 10 has been followed where 
that rule applies. O. NABADIP CHANDRA NANDI v. 
SECRETARY OF Stars, 20 0. W. N. 511 968 
OO. XVI, R. 12 868 
O. XVII, B. 3—Decree wrongly passed on 
merits, if ex parte-—Appeal— Procedure. a 

Where a Court wrongly passes a decree on the 
merits purporting to act under Order AVI l,rule 3, 
of the Civil Procedure Code, the party against 
whom the decree is passed cannot treat it as an 
ea parte decree and then appeal against the order 
refusifig to set it aside, but should appeal against 














the decree itself. MI GUNDAN ~v. KAMAKHA RAMA 
Cuerr, 3 B. W. 524° 660 
O.X XI, R. 2 71, 232 
anne CY, XXI, R. 9 581 
O. XXT, R. 11 (e) 232, 739 
== O), XX1, R. 16 71, 739 
KAI, R. 46 (a), or Burms On, 

Court RULES l l69 


C. BHUBEN BERARI * 
, Nae v, DHIRENDRA NATH 581 


+ 


+ 
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O. XXI, R. 68 @ 
= (), XXI, R. 63— Specifice Relief Act (I of 1877), 
s. 42—Declaratory suit after withdrawing attachment, 

if maintainable. i 
* Where an attaching creditor withdraws the 
attachment, though he cannot file a snit under Order 
XXI, rule 68, he can file a snit under section 42 of the 
Specific Relief Act for a declaration that the property 
sought to be attached bel@nged to his judgment. 
debtor. L B Cuan Tat THAI v. MA LAT 124 


O. XXT, R.66—RBerecution sale-—-Proclamation 

— Courte duty—Shorter area sold than advertised— 

Purchaser's remedy, where mistake due to carelessness 

of Curt. 

A- purchaser at a Court sale of immoveable pro- 
perty buys at his own risk and there is no warranty 
of title or guarantee that the property will answer 
to the description given of it, unless the sale is 
vitiated by fraud on the part of the decree-holder or 
the judgment-debtor. 

Where as the result of an inaccurately drawn up 
proclamation of sale, there is a shortage in the area 
of the property sold as compared with the area 
advertised for sale, the auction-purchaser can sue 
either for a proportionate refund of the purchase 
money for the shortago or for a concealment of the 
sale. He would be at liberty to ask for the one relief or 
the other and would be entitled tothe first remedy, 
where he is able to prove that the price paid by him 
is in excess of the fair value of the property and that 
he has paid that price by reason of misdescription of 
the property.» . > 

Court’s duty in connection with’Court sales pointed 








-out. -B HASHIM ISPHANY ~v, N.A P. K. Crerry 
FIRM 1003 
m O, XXI, R. 89, 996 

O. XXI; R. 90 574, 692 





O. XXI, R. 90 —Erecution sale, irregularity in 
conduct of—Understatement of value—Omission to 
state amount due under a mortgage onthe property, if 
irregularity. 

e An understatement in the sale proclamation of 
the value of the property to be sold in execu'ion of a 
decree and an omission to state the amount due 
under a mortgage on the pfoperty, are irregularities 
within the meaning of rule 90 of Order XXI, Civil 
Procedure Code, and entitle any party affected by the 
sale to ask for its cancellation. © MOHENDRA NATH 
Jana v. BEPIN BEHARY GHOSE 946 

O XXI, R. 92 (2). 996 

O XXI, R. 93 ` 235 
wave O, XXI, R. 95 367 

O. XXII 45 

mama O XXII, Rr, 2, 11 - 1006 


O. XXIII, R. 1 (2) (a), (b)—Civil Procedure 
Code Act XIV of 1882), s. 373 — Withdrawal of suit 
with liberty to bring fresh suit—Appellate Court, 
power of, to permit — Jurisdiction~ Subsequent suit— 
Res judicata. ii 

. An order of an Appellate Court permitting a 

plaintiff-appellant to withdraw h® suit, Which was 

dismissed by the Court of first instance, with liberty 
to bring a fresh suit on the ground that the 
plaintiff-appellant had not been able to adduce all 
the evidence which he would have liked to adduce 
ab the first hearing, is without jurisdiction, and £ 
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fresh suit instituted under such an order is barred 
as res judicata by reason of the decision which was 
given by the Court of first instance in the previous 
suit, 

Clauses (a) and (b) of sub-rule (2) of Order XXIII, 
rule 1, are to be read together and a ground included 
in clause (b) must be of the same nature as the 
ground specified in clause (a), that is to say, it 
must be something of the same nature as formal 
defect. C Karr Prasanna SILV. PANCHANAN NANDI, 
23 ©. L. J. 489; 20 C. W. N. 1000 a 670 
~ O, KAI, R. 3 769 
0O. XXXII, Re. 3, 4 941 


O. XXXII, R. 3 (4)—Joint Hindu family— 
Redemption against members of joint family —Some 
members minors —Karta refusing to act as guardian 
of one minor member—Guardian ad litem of that 
minor member appointed without notice to minor or 
karta-—-Suit hotly contested by karta—Redemption 
decreed—Decree, whether binding on minor. 

In aredemption suit against the members of a 
joint Hindu family, the karta of the family refusing 
io act as guardian ad litem for one of the defendants 
who was a minor member of the family, the Court 
appointed another person guardian of that minor 
defendant without issuing any notice to the minor 
or to the karta of the family. The guardian appoint- 
ed by the Court did not defend the suit on behalf 
of the minor, but it was stoutly resisted by the 
karta who fought it up to the ultimate Court of 
Appeal. The. result, however, was a decree for 
redemption against the defendants. Upon this the 
aforesaid minor sued to set aside the decree and to 
recover possession of the property, which had 
been the subject-matter of. the former suit: 

Heid, that the redemption decree in the former 
suit was binding on the plaintiff despite the 
irregularity in appointment of his guardian ad litem, 
inasmuch as that suit was hotly contested and the 
interests of the minor members of the joint family, 








. including the plaintiff, were effectively and properly 


represented by the karta of the family. 

Per Walsh, J.— Where there has been an irregularity 
inthe appointment of a guardian ad litem for a 
minor defendant in a suit, the moment it is shown 
that there has been no fraud and that the minor’s 
interests have not been prejudiced by the irregularity 
the minor’s right t6 set aside the proceedings must be 
denied. 

The question whether the appointment of a 
guardian for a minor defendant was irregular is 
distinct from the question whether, if irregular, the 
minor was prejudiced by the appointment. They are 
two different issues and “both have to be established 
by evidence. A RAMBRICHH RAM v. TARAK ANANG 

. 5 
O. XXXIII, Rr. 5, 7 $12 


O. XXXIII, Rr. 15, 5, 7—Application to sue 
in forma pauperis—Refusal under r. 15, whether 
includes rejections under both rr. 5 and T—Ordinary 
suit, institution of —Review. 

There is no distinction between an order of 
rejection under rule 5 and an order of refusal under 
wile 7 of Order XXXII, Civil Procedure Code, Both 
ordersatike bar the institution of fresh proceedings 
én forma pauperis 





"m 





under rule 15. The proper 3 


* against the dismissal. 
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remedy for the unsuccessfal petitioner is to 
institute a suitin the ordinary way. 

. A Judge refusing an application to sue in forma 
pauperis is competent to entertain a petition of review 
of his own order. C ATUL CHANDRA SEN v, PEARY, 
Monan, 20 C. W. N. 669 812 


O. XXXIV, R. 1—Mortgage suit—Non-joinder 
of prior vendee of property—Decrie and sale in 
execution, whether binds vendee. 4 

' A decree for sale passed in a mort® `e suit and 

proceédings in execution of that decree tò not bind 

a prior vendee of the property who was not joined as 

a party under Order XXXIV, rule 4, Civil Procedure 

Code. LB Maung Pe v, PARMAYSAN Pintay 760 


O. XXXIV, Rr. 4, 5 749 
0. XXXIV, R. l4 - 982 


O. XXXIV, R. 14, applicability of—Mortgage 
-Equity of redemption, sale of, by mortgagee for 
claims not connected with his mortgage, validity of— 
Mortgagor, right of, toredeem—Transfer of Property 

' Act (IV of 1882), s. 99, applicability of, im the 
Punjab. . 

Order XXXIV, rule 14, of the Civil Procedure Code, 
1908, is restricted to claims arising only under a mort- 
gage ayd a mortgagee is entitled to have the equity- 
of redemption of his mortgage sold in satisfaction of 
any debt which he might have against the mortgagor 
unconnected with the mortgage. 

Ifa mortgagee brings the mortgaged property to 
sale in contravention of the provisions of section 99 
of the Transfer of Property Act, such sale is not void 
but merely voidable. If such a sale is confirmed, the 
auction-purchaser, whether he be an outsider or the 
mortgagee bidding with. the leave of the Court, 
obtains an indefeasible title, andthe right of the 
mortgagor and those who .represent him to redeem 
is absolutely extinguished. 

Where a mortgagor was a party to execution. 
proceedings relating to a money-decree for rent 
obtained by his, mortgagee against him and where 
he had full knowledge of the auction-sale of his 
equity of redemption held in that proceeding and of 
its confirmation by Court: 


Held, that under the sale the equity of redemption 
passed to the mortgagee purchaser and that the 
mortgagor's proprietary rigots and the right of 
redemption were lost. 


The Courts of the Punjab, to which the Transfer 
of Property Act has never been extended, cannot 
recognise and act upon the technical rule embodied 
in section- 99 of the Act. P MENR BAKHSH v. 
Sansue Kuan, 18 P. R. 1916 802 


0. XXXV, KR. 5 749 
O. XXXVIII, R. 6 j 689 


O. XXXVIII Rr. 5, 6, O. XLII, R.1 (q) 
. — Appeal from order dismissing application for 
. attachment before judgment, competency of-—Condi- 


tional attachment. 
Where an application for attachment before judg- 























‘ment made under rule 5 of Order XXXVIII is 


dismissed by Court after hearing tho defendants, no 
appeal lies- under Order XLIII, rule 1, clanse (Qf, 


Where on an application for attachment before” 
judgment the Court directed the issue of notices 
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upon the defendants to show cause why an attach- 
ment should not issue before judgment, and at the 
same time directed the defendants not to part in any 
way with the properties sought to be attached: , 
Heid, that the order of the Court was notin 
strict accordance with the provisions of the Code of 
Civil Procedure as laid down in Order XXXVIII 
ruleg, and that the direction upon the defendants 
not to part with the properties in any way could 
not be construed to be in essence an order of con- ` 
ditional attachment within the meaning of clause 3 
of rule 5. C MAHENDRA NARAIN v. GURUDAS BAIRAGI 
23 C. L. J. 392 689 
0. XXXVIII, R. 11 e 492 


O. XL, R. 1—Receiver, order refusing to 
appoint, whether appealable, .. 

An appeal lies from an order refusing to appoint 
a Receiver during the pendency of a suit. A MUNI 
Lan v. JAGAN NATH 735 
0. XLI, R. 5 (2) 685 


O. XLI, RR. 11,31 —Judgment—Reasons, when 
to be given — Discretion —Error of procedure, 

The provisions of Order XLI, rule 31, of the 
Civil Procedure Code are not applicable in their 
entirety to the dismissal of an appeal under Order 
XLI, rule 11. Every case must stand on its own 
merits. The discretion, however, given by rule 11 
is not an arbitrary discretion but a judicial 
discretion. 

In a case where questions of fact are involved,ythe 
Appellate Court ought to give its reasons for dis- 
missing an appeal and its judgment should at loast 
show that the Court understood the case and 
did consider the grounds of appeal UB NGA 
San Baw v. Nea Lu E, 2 U. B., R. (:9b5) 92 666 
—————- O, XLI, R, 23 + «© 329, 576, 737 


———— O. KLT, R. 27, applicability of. 


In a suit for pre-emption. based on Muhammadan 
Law the plaintiff did not specify the day on which 
he had made the demands. He was examined and 
cross-examined by the Munsif. In appeal, the® 
District Judge, purporting to act under Order XLI, 
rale 27, Civil Proceduro Code, ordered that the 
plaintiff should be examined “in order to enable him 
to pronounce judgment”: 

Held, that as there was no gapin the evidence 
or new matter about which if was necessary to 
examine the plaintiff, Order XLI, rule 27 (b), was 
not applicable to the case. A MUHAMMAD SIDDIQ x, 
MAnHMUD-UN-NissA Bint, 14 A. L, J. 121; 88 A. 191 
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O. XLI, R. 31 666 

0. ALIH, R. 1 a $ “581 

i O. XLIII, R. 1 (4) 80 
— —~ 0. XLII, R. 1 tn) ° 769 
s 0, XLII, B. 1 (q) 689 
Scn. IT 467 





e SCH. II — Arbitration — Award, if bars action 
on original demand — Specific Relief Act (T of 1877), 
s. 21, ? 
` The proviso to section 21, Specific Relief Act, relates 
only to inchoate and abortive arbitration proceedings; 
and not to a case where the contract has been 
dmittedly carried out. 
A valid award operates to merge and extinguish 
all claims embraced in the submission, and after 


t 
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CIVIL PROCEDURE CODE—(1908)-—concid, 


it has been made, the submission and award furnish 
the only basis by which the rights of the parties can 
be determined and constitute a bar to any action on 


e the originaldemand. LB SAN NYEIN v. Ma Kyaw, 8 


L. B. R. 167 554 
—---~— Scu. II, PARA. 16 30 


mimm me SCH. II, PARA. 21, cr. (1)—Award—Deeee— 
Performance of award beween date of award and 
date of decree thereon, effect of. 

A Court cannot refuse to file an award by imposing 
further conditions than those mentioned in Schedule 
II, paragraph 21, clause (1), of the Civil Procedure 
Code, 6908. 

Parties can agree to refer disputes pending in a 
suit between them to private arbitration without 
making an application to Court. 

An award cannot be attacked on the ground that 
the obligations imposed under the award have been 
performed between the date of the award and the 
date of the application to file the award, though it 
might be a valid defence to an application for exe- 
cution of the decree passed on the award. 

Quzre.— Whether facts of a particular kind even 
though they took place before the passing of the 

< decree in a suit, could be set up by the judgment- 
debtor as a plea in bar to the execution of the decree? 

Wi ANNAMALAI CuErty v, RaMAswaml Curry, (1916) 

1 M. W. N. 208; 19 M. L. T. 228 67 


COMMERCIAL INTERCOURSE WITH ENEMIES 
RDINANCE (VI or 1914), if retrospective— 
Trading with the Enemy” Proclamation No. 2, cl. 5 
(7), scope of—Royal Proclamation of 15th October 
1914—“Destined”, meaning of ~Enemy destination, 
when not—Abetment —Appellate Court, power of, to 
cenvict for abetment, when only principal offence 
charged —Penal Statute, construction of —Agency— 
Principal, when criminally liable for agent’s wrong 
—Offence under Proclamation—JIntention, necessity 
0f— “Trading,” meaning of. 

6 , Ordinance VI of 1914 is not retrospective and for 
the purpose of establishing an offence of trading 
with an enemy against an accused under the said 
Ordinance a Court can lpok at only such acts as 
took place after it was enacted. 

The word “destined” inthe Trading with the Enemy 
Proclamation No. 2, clause 5 (7), when used in 
connection with the word “trading,” is not limited 
to “on the way to” but is equivalent to the term 
“intended for.” Legal destination must not be con- 
fused with actual destination. 

The accused had before the outbreak of war 
shipped acase of mica to a German firm but owing 
to “the outbreak of war the ship did not proceed 
beyond London. The accused then communicated 
with a London firm which took delivery of the case 
and sold it. On the 20th August, the agent of the 
accused in Europe wrote to him that the German 
firm would pay for the mica on receipt of the goods. 
The accused replied to the agent that he had 
instructed the London firm to take deliveryeand that if 
the agent wanted the mica he could afply to the 
London firm whom the accused was instructing to 
deliver it to the agent but that he (the agent) must 
not give it to the German firm without payment. 
Some other letters followed before the Ordinance ¥I 
of 1914, which was passed on the 14th Ootdber 1914, 


GHNERAL INDEX, 


e Per Beacheroft, J.—The term 
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COMMERCIAL INTERCOURSE WITH ENEMIES 
ORDINANCE—(1914)-—contd. 


After this date the accused again wrote to his agent 
in Europe directing him to deliver the case against 
payment to the German firm but the directions were 
not carried out on account of the refusal by the 
English firm to export the mica: 

Held, that the goods did not in fact acquire an 
enemy destination. 

An Appellate Court can convict an accused for 
abetment where the charge was only forthe princi- 
pal offence, but in any case it is in the discretion of 
the Court whether it should allow fresh charges 
being tried in appeal. 

Where, however, the accused shipped mica from 
India before the warand it was sold, after the 
declaration of the war and the date of the Trading 
with the Enemy Ordinance No. 2, by the accused's 
agent in Europe toa German firm: 

Held, thatthe accused was guilty of an offence 
under clause 6 (7) of the Ordinance. 

Per Greaves, J.—The Proclamation (Royal Pro- 
clamation of lith October 1914) is a penal proclama- 
tion and it must be construed strictly and the con- 


` viction of an accused under the proclamation can 


only be upheld if he be shewn to have actually and 
in fact done one of the acts thereby forbidden, and 
itis not sufficient for the prosecution to slfow that 
he so acted as to show himself willing to do any of 
the acts forbidden by the Proclamation and unless 
he in fact actually did one of the acts or possibly 
aided or abetted any such act, the accused cannot be 


convicted thereunder, 


Snb-clause 7 of section 6 of the Proclamation deals 
only with goods actually in existence or capable of 
ascertainment and there must be an actual dealing 


- with the goods themselves or with the documents of 


title thereto to constitute an offence under the 
third part of the said clause, and the mere intention 
or desire to get goods for the enemy does not con- 
stitute an offence under this part of the sub-clause 
unless there are goods in existence or capable of 
coming into existence. 

Ordinarily a person is not.criminally liable for an 
act or omission unless he has himself committed 
or omitted the act or authorised or known of, or 
shut his eyes to, the commission or omission, and 
the condition of mind of an agent is not imputed 
to the master or principal so as to make him 
criminally liable and a master is not criminally liable 
merely because his agent commits a wrongful act. 
But in cases where a particular intent or state of 
mind is not of the essence of the offence, the acts or 
defaults of an agent in the ordinary course of his 
employment may make the master or principal 
criminally liable, although he was not aware of such 
acts or defdults and even where they were against 
his orders. 

To constitute an offence punishable under the 
Proclamation a particular intent or state of mind is 
not necessary, it is sufficient to constitute an 
offence thereunder by the principal that the act 
has been committed by the agent even although not 
expressly authorised by the principal. 

‘trading” includes 
any ,cSmmercial transaction between parties which 


e has for its object the transfer of goods by purchase, 


sale, barter, or “exchange, Iteis not necessary that” 
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COMMERCIAL INTERCOURSE WITH ENEMIES 
ORDINANCE—(1914)—concld. 


goods should in fact pass andthe term cannot be 
limited to cases where one of the parties is actually 
in physical possession of the goods. © INDAR 
CHAND v. EMPEROR, 19 C. W. N. 1239; 42 ©. 1094; 
17 Ox. L. J. 113 289 


COMPROMISE —Daughter’s share under settlement, 
nature of ' 521 





, nature of—Bona fide transaction— Widow, 
whether can validly enter into compromise—Rever- 
stoners, whether bound by it. 


A compromise does not stand on the same footing 
asan alicnation. If it isa bona fide transaction, no 
one can re-open it and necessity need not be proved 
in the same way as in the case of an alienation. 

Where a person against whom a litigation is pend- 
ing dies, his widow is also interested in the subject- 
matter of the litigation and she must have a dis- 
cretion as to how to conduct that litigation and to 
come to an arrangement with her opponent if, as 
a matter of fact, she believes that it would be in the 
best interests of the estate; but a reversioner is 
entitled to show that the compromise was not 
arrived at with due care and caution, and was 
such dk showed negligence on the part of the 
widow. 

Where, therefore, a suit against a widow being 
dismissed in the two lower Courts, a second appeal 
was filed in the High Court and she settled 
the dispute by a private arrangement which was 
approved of by her Pleader and under which she 
received an amount not at all disproportionate to the 
interests at stake in the litigation: 

Held, that the compromise arrived at was a 
justifiable ‘transaction under the ` circumstances 
of thé case and was binding on the reversioners. M 
MUTHUKUMARASAMY ODAYAR V. SUBRAMANIA IYER 687 


CONFESSION. See Jury. 
CONSIDERATION. See Contract Act, s. 28, 


Agreement to seli, rights wnder—Vendor and 
purchaser—Assignment—Hindw Law-—Agreement to 
sell evecuted by managing co-parcener— Specific 
performance, whether can be claimed after his death 
against his undivided brother-~Agreement to sell, 
whether conveys any present right in property— Con- 
tract——Hxecutory and executed contract— Distinction 
m Hindu Law— Right to sue, to what cases applicable 
—Transfer of Property Aet (IV of 1882), s. 6 (e)— 
Assignment not covered by the section, validity of - 
Specific Relief Act (I of 1877), ss. 23, 27—Mort- 
gage—Specific performance, right to claim, whether can 
be mortgaged. 

In oxecution of a money-decree 





the judgment- 


~ creditor, who was the manager of a joint Hindu 


family, himself purchased the judgment-debtor’s 
immoveable property. The sale being attacked by 
the latter as invalid on account of various irregulari- 
ties, a compromise was effected. The objection 
petition was withdrawn and the sale was confirmed 
on terms which the parties reduced to writing in a 
registered karar. It was agreed that within tene 
years the judgment-dcbtor should be entitled, on 


epayment of the price of the property, to have the e 


property reconveyed ¢o him. The judgment-debtor 


4 
s 
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5 e. l 

assigned his interest under the karar to various 
persons and even mortgaged it to one of them. 
Before the expiry of the ten years the assignees 
as wellas the mortgagee of the rights under the 
instrument brought suits asking for specific per- 
formance of the karar, The decree-holder-purchaser 


had died before the institution of these suits .and- 
in his place his undivided brother was “made 
defendant: 


Held, (1) that the withdrawal'of objections by 
the judgment-debtor waf ample consideration 
for the compromise or karan; 

(2) that the judgment-debtor’s rights undgr the 
karar were capable of being assigned in law and 
were validly assigned. 

(3) that specific performance could ` be legally 
claimed not only against the original covenantor, 
the judgment-debtor, but also against his undivided 
brother; è 

(4) that the karar did not convey any present 
right in the property to the, judgment-debtor. 

Per Coutts Trotter, J— An executory contract for 
the conveyance of land is not a mere right to sue. 
A right to sue is, no doubt, mvolved in it on breach’ 
of its stipulations bub before .breach there is also 
the right to have the land conveyed. A mere right 
to sue is ‘applicable only to cases where there has 
been a breach sounding in damages and where the 
specific enforcement of the contract cannot be 
obtained, . e 

All assignments not covgred by the Transfer of 
Property Act are not, necessarily invafid. All contracts 
capable of specific performance are assignable, 
excepting those of the class prohibited by section 
23 of the Specific Relief Act. 6. 

In section 23 of the Specific Relief Act the words 
“representative-in-interest” cover an assignee of 
interest. i 

In the case of a devolution by survivorship, as in 
thecase of co-parceners, an executory contract entered 
into by one co-parcener can be enforced against the 
survivors and cannot be taken to have died with 
the promisor. 

In the case of a devolugion by survivorship on a 
co-parcener the contract must be shown to be 
beneficial or necessary, but where this test is satisfied 
the co-parcener is liable under section 27 (b) of the 
Specific Relief Act. 

Obiter.—A mere right to specific performance 
cannot be the subject of a mortgage. 

Per Seshagiri Atyar, J.—There is no justification in 
reason or in authority for the proposition that the 
liability of a Hindu co-parcener as regards executory 
contracts (e. g., a contract to sell) is different from 
his liability as to executed contract. In either case the 


same considerations regarding necessity or juStifiable - 


purposes would govern the decision. 

There is no force in the contention that in 
execuéed contracts the question would be whether 
there was necessity at, the time of the contract, 
while in execntory è contracts the binding nature 
has to be @termined with reference to the time at 
which the contract is to be completed. 

The principle underlying specific performance 
against vendors is that from the time of the 
centract for the sale of land the vendor, as to the 
land, bedbmes a trustee for the vendee, and the 


t 
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vendee, as to the purchase-momey, a trustee for the 
vendor, who has alien upon the land therefor. 
Therefore, there can be no question that the enforce- 
‘ability of a contract must be traced back to the 
date of the agreement. There is nothing in the 
Hindu Law to warrant a departure from this rule. 
Section 27 of the Specific Relief Act embodies a 
general principle applicable to every one gn this 
country. . 

The fact that the co-parceners take by survivor- 
ship is not a ground for holding that the agreement 
to sell died withthe promisor’s death. The difference 
between the position of an heir and that of a 
co-p&frcener is that in the latter case the contract 
must beshown to be for purposes binding on the 
family. eM Nocuat KIZHAKKE MADATHIL VEN- 
KATESWARA AIYAR 4. 
NAMBUDRI, 3 L. W., 435;19 M. L., T. 329 696 


„illegal —Restraint of trade—Nudum pactum 5 
| 23 

Sale—Recital of receipt of consideration in 

sale-deed, effect of 527 


CONSTRUCTION or CONTRACT. See Contract. 


Contract of sale of goods to be delivered in 
instalments 1 











or DOCUMENT 266 
Grant a 244 
2 Lease . 170 





Settlement de€ree, imterprelation of—Under- 
proprietary rights—Tanks “drying wp, resumption 
of—Oudh Rent Act (XXII of 1886), s. 107H. 

Where ~ Settlement Court decision declared a 
person to have the rights of a grove-holder in respect 
of the land covered by a grove but, on its losing the 
character of grove, to be liable to pay under- 
proprietary rent on it, and to have the rights of 
collecting narai ond grass and of fishing in respect 
of a tank, and, on the tank having dried up, a suit 
was brought for resumption of the land thus cleared 
of the water: 

Held, that the decision did not confer an under- 
proprietary right in resbect of the tank land, as it 
did in -the case of the grove land, and that section 
107H of the Oudh Rent Act did not apply. UPBR 
OUDH INDRA Pratap BAHI v. NAKCHHED SINGH, 2 O. 
L, J. 733 254 


-m OF LEASE 
or PENAL STATUTE 


—————— OF WILL, See WILL. 


CONTRACT—Buiiding contract—Payment according 
to, final certificate—Employer bound to pay accord- 
ingly—Certificate unimpeachable except on ground 
of fraud—Mistakes by architect—Lmployer’s remedy. 
Where under a contract to build a house, the 

parties have agreed that the building contracfor should 

be paid according to the final certificate of the 
architect and that certificate is issued the employer 
cannot impeach it except on the ground of fraud. 

If the architect is incompetent and makes mistakes 

in preparing the final bill then the employer has hie 

remedies against the architect, but the building 
gontractor is bound to be paid. e *  . 


349 
289 
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>. 9 
The letters E. and O. E. commoniy put “n this 
country under a bill, have no effect whatever on its 
finality. B ALIMAHOMED RAHMITULLI v, PANDURANG 
LAXMAN, 18 Bom. L. R. 156 701 


, construction of— Contract: partly expressed 
and partly understood or unwritten — Implied cove- 
nants——Course of business —-Usage of trade—Agreement 
to supply goods within certain period—Failture to 
supply —Method of delivery not specified—Breach of* 
contract—Damages, suit for—Liability of seller— 
Burden of proof. ii 


» 

The defendant, a Colliery Company, contracted 
to supply a specified quantity of coal to the plaintiff 
firm within a period of six months at rates agreed 
upon by the parties. The agreement was partly 
parol but was based chiefly on correspondence. The 
defendant, after despatching a small quantity, 
stopped further supply owing to the shortage of 


“wagons supplied by the Railway Company to load 


and remove the coal, It was conceded by tho 
parties that, in the course of business, the defendant 
used to indent on the Railway Company for wagons 
for the carriage of coal, not specifically for individual 
buyers, but in accordance with  despatching 
instructions received from various customers. In 
a suit for damages for breach of contract to supply 
the agreed quantity, the defendant company pleaded 
that partly owing to the holding of the Imperial 
Durbar, and partly owing to trade conditions, the 
Railway Company did not send them sufficient 
wagons to meet their customers’ requirements and 
that, therefore, they were not liable to pay any 
damages : 

Held, (1) that, as the contract was imperfectly 
expressed, and silent as to the mode of do. 
livery, an implied covenant might be inferred 
having regard tothe custom of trade or the course 
of business usual in the class of transactions to 
which the contract related; 

(2) that, though it was the defendant company's 
duty to indent for wagons to load the coal, they 
did not impliedly undertake an absolute obligation 
to supply the wagons,and were not liable for loss 
resulting to plaintiff by shortage of wagons, the 
implied term of the contract being that, in the 
event of a shortage of wagons, the company would 
only allocate for the use of the plaintiff a fair or 
proportionate share of the wagons available, 

Per Sanderson, C. J.—The principle on which a 
stipulation or undertaking is to be impliedin a 
written contract is to give such business efficacy 
to the transaction as both parties must have intend 
ed, at all events, it should have, not to impose 
on one side all the perils of the transaction, or to 
emancipate one side from all the chances of failure, 
but to make each party promise in law as much as 
it must have been in the contemplation of both 
parties that he should be responsible for in respect 
of those perils or chances. A Court has no right 
to imply in a written contract any stipulation 
between the parties, unless, on considering the 
terms of the contract ina reasonable and business 
manner, animplication necessarily arises that the 
parties, must have intended that the suggested stipu- 
lation should exist. 

Per Woodroffe, J.” “In a suit for damages for breach, 
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of contract, it is for the plaintiff to, establish both 
the contract and its breach. 

Per Mookerjee, J.—The law recognises the fact 
that men assume that the words of their contract 
will be understood in their trade meanings and that 
the terms of their agreements will be governed by 
the well-recognised usages of the callings to which 
they relate, and it necessarily looks to these usages 

*to ascertain the real thought of the contract. It 
finds that merchants do not write all the terms of 
è their contracts, but rely upon the knowledge and 
good fatth of one another as to matters ,30 well 
known that special reference to them would be 
burdensome and unnecessary, and they accordingly 
agree upon many of the terms of their contracts 
by mere silence; what these terms are, must be 
shown by parol evidence. NET 
The usage deemed incorporated by implication 
into a contract must be shown to be certain and 
reasonable and so universally acquiesced in that every- 
body inthe particular trade knows it, or might know 
it if he took the painsto enquire © LAKURKA Coat 
Co, LTD. ©. JUMNADASS BHAGWANDASS me 838 
Executory and executed contract —Distinction 
in Hindu Law 696 


Rate of work fixed—Evidence —Admissibility 

of extrinsic evidence. | 

The rate of payment for work done under a written 
contract is determined by the terms of the contract, 
and extrinsic evidence as to the rate of payment 
allowed for such work to another contractor or to the 
same contractor under another contract is irrelevant 
and inadmissible. P © Jaswant RAI v. SECRE- 
TARY OF STATE, 19M. L. T. 108; 23 C.I. J. 177; (1916) 
1 M. W. N, 201; 3 L. W. 297; 18 Bom. L. R. 355 924 


of sale of goods to be delivered in instalments 

—Repudiation of contract before dates of delivery, 

effect of—Damages, measure of-—Construction of 

contract, 

Where a contract made forthe sale of goods to 
be delivered in certain instalments on or before 
certain appointed dates is repudiated by the seller, 
the true’ measure of damages recoverable by the 
buyer is the sum of the differences between the 
contract price and the market price at the appoint- 
ed dates for delivery, notwithstanding that the 
last date has not elapsed when the action is 
brought or when the cause is tried, but the seller 
can show in mitigation that the buyer could in 
the interval have obtained a new contract upon 
better terms, 

The defendants made a contract with the 
plaintiff for the sale of 300 tons of Brown 
Java Sugar to be delivered by them in Calcutta 
on the 18th or 19th of each month by shipments 
to be made from July to December 1914: On the 
4th August the defendants intimated to the plaintiff 
that unless he paid extra war insurance rates, they 
would consider the contract «s cancelled; the plaintiff 
replied by saying that he was bound to carry ont 
only the original terms of the contract. On the 
18th the defendants wrote “unless you give us a 
definite reply to whether you accept the condition 
within two days, we shall consider the contract 











as cancelled.” On the 14th the plaintiff repMeg 
praptically confirming what he had already said. On 
® ; : z 
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the 18th the defewdants replied to the plaintifi’s 
complaint of non-arrival of the July shipment by 
saying that they had already cancelled the contract, 
On the defendants’ contention that they repudiafed 
the contract [rom the l5th August by their letter 
of the 13th: 

Held, that the letter of the 18th Augnost was not 
a suffigiently definite statement of repudiation as 
it gave time for furthér consideration, further 
correspondence and further negotiations and if the 
defendants had chosen to go back upon what they 
said in that letter they could have done so and that 
asa matter of fact the actually definite statement 
of repudiation was not made until the 18th of Agust. 

Held, also, that under the terms of the contract, 
the sellers (defendants) were not at liberty to deliver 

“the goods in one instalment or several instalments 
by separate shipments spread over the months from 
July to December just as suited their convenience, but 
the buyer had the right to demand delivery of the 
goods in instalments by shipments during those 
months and the sellers could not have postponed 
the delivery of the whole 300 tons until the last 
month specified in the contract. 

Held, (Per Mookerjee, J.,) (1) that the terms of the 
contract were not decisive of the question whether the 
buyer could insist upon delivery by instalments, but 
the conduct of the parties and the circumstances of the 
case showed that the parties intended that the goods 
were to be delivered in monthly instalments; 

(2) that in thesabsence of any indication to the 
contrary, the instalments must be degmed to have 
been intended to be distributed rateably over the 
period appointed for the delivery of the whole 
quantity of the goods. 

Per Mookerjee, J—On the breach of a Contract by 
the seller to deliver goods to the buyer, the measure 
of damages (recoverable by the buyer) is prima facie 
to be ascertained by the difference between the con- 
tract price and the market or current price of the 
goods at the time or times when they should have 
been delivered. This principle is also applicable to 
cases where the contract has been repudiated before 
the time for performance arrives. © BILASIRAM 
THAKURSIDARS wv. Eztkiwi ABRAHAM GuUBBAY, 
20 C. W. N. 240; 28 C. L, J. 62; 43 O. 305 


= Sale of goods—Jute sold for shipment with 
guarantee of quality at port of destination—Buyer’s 

right to recover price on account of snferiority an . 

quality—-Home Guarantee Clause relating to arbitra. 

tion, construction of. 

The plaintiffs sold jute to the defendants in 
Calcutta for shipment to London on a contract con- 
taining a clause about “Home Guarantee,” to the effect? 
that weight, condition and quality are guaranteed 
by the sellers at the port of destination eyith 
the condition superadded that in the event of any 
dispute whatsoever arising ont of or in any way 
relating tothe contract, either before or after the 
date of éxpiration of the contract, the dispute shall 
be referred to arbitration in accordance with the 
rules and bye-fyws of the Jute Association in London, 
The Bye-law 6 of that Association provided that the 
parties entering into a Home Guarantee would be 
bound by the award tendered in conformity with 
the terms of the guarantee. On its arrival at London, 
the jte was gold by the defeadants te a London 


e referred to 


° 
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buyer. The latter objected to its quality, upon which -———— War, effect of-Parties to contract for sale of 


an arbitration took place according to the terms of 
the English Jute Association, with the result that an 

6 allowance for inferiority in quality was awarded to 
the London buyer, with option to the defendants 
to invoice back the jute. However, it was not invoiced 
back nor was its price paid by the defendants. 
Before this award the plajntiffs had instituted a 
suit in Calentta for the price or return of the goods. 
In that suit the defendants pleaded that the plain- 
tiffs were not entitled to»the value but were bound 
to take back the goods, which, however, had been 
sold by. the defendants in London.. They did 
not put, forward any claim for damages on 
account of the inferior quality but reserved their 
right to brfng a separate suit in respect of that 
claim: 

Held, that as the goods were not invoiced back and 
the defendants had not asked for stay of the suit 
pending the award in London, the plaintiffs were 
entitled to a decree for their value. 

r Held, also, that although according to the Home 
Guarantee Clause a contention about quality between 
the plaintiffs and the defendants may have been 
arbitration in London, an award on 
a submission by the defendants and the London 
purchaser in accordance with the rules and condi- 
tions of the London Association Contract of 1913 would 


_ not be binding in a dispute Between the defendants 


and be plaintiffs who were not a party to that sub- 
mission. © Ram Durr Ramaissen Dass v. E.D, 
Sasson, & Co., 4800.77 ° . - 938 


State of war—Debt—Principal and interest— 
Suspension of interest -Necessary conditions—Kmer- 
gency Legisbation Continuance Act (I of 1915), 
effect of. 


The existence of a state of war between the res- 
pective countries of the debtor and creditor sus- 
pends the accrual of interest when it would 
ordinarily be recoverable as damages and not as 
e substantive part of the debt. 

The accrual of interest is suspended, even’ when 
the alien enemy creditor remains inthe country of 
the debtor, until the debtor*has actual notice that 
the principal debt can safely be - paid without the 
possibility of its enuring for the benefit of the 
enemy during the continuance of hostilities. 

Under Act I of 1915 the provisions of the various 
Ordinances made by the Governor-General under 
section 28 of the Indian Councils Act of 1861 
have effect asif they had been enacted by the 
Governor-General in Council and remain in force 
during the continuance of the present war and 
six months thereafter, B Witrerp R. PADGETT v. 
JamsHETy Hornuss, 18 Bom. L. R. 190 724 


Trading with enemy-—Contract becoming 
illegal after it is made, effect of —Accepting g of 
exchange, effect of. - 

Accepting a bill of exchange drawn mee 
goods coming from Germany andepaymenteof their 
price after the proclamation forbidding &ny trade 
in such goods are acts of trading in connection with 
them, 

If after a contract is made it becomes illegal 
to carry it out, it cannot be enforced. 
& Co, v. K. K. SHAH 
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goods on credit to be shipped, rights and obligations 

of—Contract, breach of —Damages. 

An executory contract concluded before the out- 
break of the war even with an alen enemy is 
merely suspended during the war as regards the 
right to performance and right of action, and ‘is 
avoided or dissolved only in certain circumstances, 
among them, if its performance necessitates inter- 
course with the snemy during the war. 

A promise is excused by a supervening impossibility 

caused by “act of law, but a temporary interruption 
of the voyage owing to seizure of the ship carrying the 
goods contracted to be sold and delivered on shipment 
to the purchaser, followed by a release of the goods 
as being entitled to release, does not avoid the 
contract of sale. < 

Unconditional contracts are, asa general rule, not 
dissolyed by their performance becoming impossible 
owing to war. 

The defendants contracted to sell to the plaintiffs 
goods which were to be shipped in June, July and 
August 1914 in equal proportions, terms 45 days’ 
credit from the date of delivery of the goods and 
delivery to be completed by the plaintiffs within three 
days from the date of the landing of the goods, 
On arrival of the Juno shipment, the plaintiffs took 
delivery and paid the price but owing to seizure of 
the ship carrying the goods, the July shipment 
arrived late, and on its arrival the plaintiffs 
were ready and willing to take delivery buta 
dispute having arisen between the parties as to 
the payment of certain extra charges due to seizure 
and release of the goods by the Ceylon Government, 
the defendants refused to deliver tothe plaintiffs 
documents of title tothe goods to enable them to 
obtain delivery and re-sold the goods to a third 
person: 

Held, that the defendants had failed to perform their 
part of the contract, which subsisted inspite of the 
seizure, and were liable to pay damages to the 
plaintiffs for breach of the contract. C G.C. Serr 
t. MapHoRAM HURDRODASS e 540 


CONTRACT ACT (IX or 1872‘, S. 11—3finor— 
Agreement to sell—Unregistered sale—Transfer of 
Property Act (IV of 1852), s. 54. 

A minor cannot make any valid contract, 

Maune Po DAUK v. Maune Ba Graw 


LB 
132 


S. 11— Minor, mortgage in favour of, if void 

— Transfer of Proper ty Act (IV of 1882). 

A mortgage-bond executed by a person of full 
age in favour of minorsas a security for a loan 
is not void and can be ehforced at their instance. 

There is nothing in the. Transfer of Property Act 
which nullifiesa transfer made by a person of full 
age in favour of a minor. C BHAGGABHOR MONDAL 
v, MOHINI MOHAN BANERJEE 994 


=m SS, £3, 24, 25, 27—Restraint of trade—Illegal 
consideration — Nudum pactum., 

The plaintiff promised and undertook not, in any 
way, to set up or carry on a stevedoring business; 
the defendant, in consideration of the plaintiff's 
promise, agreed to pay Rs, 350 per month during the 
plaintif’ $ life. The agreement was observed for some 
months but the defendant afterwards refused to pay. 
A, suit for such payment was defended on the pleg 
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sae the agreement being in restraint of trade was 
void: 

Held, that the only consideration for the defend- 
ants promise was the plairtiff’s undertaking not to 
trade which was of no binding effect and that, there- 
fore, the defendant’s promise was not binding on him 
and was void under section 25 ofthe Contract Act 
and that the fact that it was oarried out partly made 
no difference. L B Hurry KRISANA PILLA +. 
Avrumacumy Ammar, 9 Bur. L, T. 28 238 F. B. 


— 8. 23— Unlawful consideration—IUegal purpose 
—Void contract—Parties pari delicto—Contract, 
whether enforceable—TIllegal purpose carried out— 
Restoration of property, whether permissible—Specifie 

- Relief Act (I of 1877), ss. 89, 42—Declaratory relief, 
whether can be: granted—Cancellation of instrument 
—Discretion—-Part of consideration illegal, effect of, 
on whole contract—Non-compoundable offence, effect 
of compounding of—Practice—Hvidence— Finding of 
jfact—Appellate Court should be slow to interfere 
with, 


A contract founded on the illegal consideration 
of compounding a non-compoundable offence is 
wholly void. 

Where an illegal purpose of a void contract has 
been executed in whole orin material part by 
parties who were pari delicto in procuring and 
carrying out the illegality, a Court of Equity will 
not only refuse to enforce the obligations created, or 
to restore the property given away, under the illegal 
contract, but will also refuse to grant a relief by 
way of declaration, inasmuch as in principle there 
is no distinction between the declaratory relief and the 
other reliefs. 

Per Atkinson, J—-If any part of the consider- 
ation supporting a contract is void, it taints the 
whole contract with illegality; and even though a 
part of the consideration may be legal, yet, if the 
legal cannot be severed from the illegal, the taint of 
illegality vitiates the entire contract. 

A Court of Law will not aid persons in en- 
forcing theeperformance of an illegal contract, or 
assist them to recover back property which they 
have given away under such an illegal contract, when 
the persons and parties to the contract are themselves 

pari delicto in procuring the illegality. 

The relief of orderingand adjudging the cancellation 
of a void instrument under section 39 of the Specific 
Relief Act is entirely discretionary, and a Court of 
Equity may refuse to exercise the. discretionary juris- 
diction conferred upon it under the section where it 
finds that the parties to the instrument are equally to 
blame. 

Judges, on appeal, even though they may have 
control on questions of fact and even though they 
might have come toa different conclusion had they 
been Judges in the first instance, should be slow to 
reverse the finding of a Judge of first instance who 
has seen and heard the witnesses examined before 
him and who, by reason of this fact, is probably 
better able to come to a right conclusion. 

Per Chapman, J.—Where the illegal portion of an 
agreement has been carried into effect, the whole 





’ matter is outlawed and the Court will not aid either 


party to retrieve his position, if he is not &ble to 
show that he has been less to blume than a other. 
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CONTRACT ACT—(1872)—contd. 


The Courts will not asist an illegal transaction. It is a 
scandal to assist a plaintiff torecover upon the ground 
that he has joined in breaking the law, but this will 
not prevent the Court from intervening tofrustrate thee 
illegal purpose before it has been effected, or, in any 
event, from giving relief to the innocent, In parti- 
cujar, the Court will not, in any case, allow a defend- 
to retain the pgoceeds of fraud or oppression: 

and the Court will not refuse protection to those 
classes of persons whom the law seeks to protect, 
But in a case in which mp such considerations arise, 
if the illegal purpose has already been executed in 





whole or in material part, the law leaves both parties 
to their fate. PAT BINDSHARI PRASAD v, LEKHRAJ 
Sanu, 20 CO. W. N. 760; 1 P, L, J. 48 711 
Ss. 24, 25, 27 "|, 238 
+ a mama Sb 929 
S. 55 668 





Catal 





Ss. 55,73-- Time essence of contract—Intention 
of purties—Breach of contract—-Damuges. 

On the Ist October 1910 the plaintiff engaged 
the defendant’s elephant up to the 31st March 1911 
forasum of Rs. 700 for the purpose of kheddah 
operations (to capture wild elephants). 
ant agreed to deliver the elephant to the plaintiff 
on the Ist October 1910, but subsequent to the 
contract the defendant obtained an extension of time 
till the 6th October for the delivery of the elephant. 


The defendant did not deliver the elephant till the- 


llth October M10; in a suit by the plaint#f for 
damages against ‘the defendant for breach of the 
contract: a T 

Held, that the parties intended that time should 
be of the essence ofthe contract and that, therefore, 
the defendant was liable to pay damages for breach of 
the contract. C BHUDAR OHANDÉA v. Berts, 23 C. L, 
J. 566 347 


S. 56, scope of— Performance of contract becom- 
ing unlawful—Contract, when can be.avoided— Sea 
Customs Act (VIII of 1878), s. 19. 

Seotion 56 of the Contract Act deals with (wb 
grounds upon which executory contracts become 
absolutely void: the first is that the act to be done 
should, after the contret has been made, become 
impossible, and the second that the acts necessary to 
be done in order to carry out the contract should, 
after the contract has been madeandthrough no fault 
in the parties to the contract, become unlawful. The 
latter part of the section deals with cases where 
the acts to be done were at the time the contract 
was made lawful but a legal prohibition has 
supervened after the making, but before the per- 
formance, of the contract and extends to, such 
cases the general principle of law applicable to all 
contracts and expressed in section 23. 

Before a contract can be broken on the ground 
that the acts to be done have become impossible, the 
Coyrts must be very sure that they are physically 
impossible. The physical impossibility must go 
much fugther thay mere difficulty or the need to pay 
exorbitawt prices. 

Under the Sea Customs Act, the Government is 
only empowered to prohibit the export of specified 
articles or things, and itis not enough to describe 





—— 


e different commodities ejusdem yeneris under a mere 


description. 


The defend- , 


+ 
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Defendants by a contract made Sn 24th J uly 1914 
agreed to supply the plaintiffs with 1,000 tons freight 
at lls. fd per ton, the material to be carried 
e being manganese from Bombay to Antwerp, shipment 
in September. On the 7th September 1914, defend- 
ants telegraphed to the plaintiffs that owing to force 
majeure the contract was cancelled. The plaintiffs re- 
fused to accept the cancellatign and sued for damd&es. 
It was contended that the Government of India 
Notification of 7th August 1914 prohibiting the export 
of all materials nsed €or the manufacture of 
- ammunition and explosives covered the case and 


~~ yendereg the contract impossible of performance: 


Held, (1) that inasmuch as the Notification did not 
specifically prohibit the export of manganese, the 
performanc$ of the contract had notbecome unlawful 
thereby; 

(2) that it was not an implied condition of the 
contract that freight shonld be procurable in’ the 
month of September from Bombay to Antwerp, that 
the performance of the contract had not become 
physically impossible and that the defendants were, 
therefore, liable. B KARL ETTLINGER & Co, v. 
Cuacanpas & Co., 17 Bom. L. R. 1087; 40 B. s 
S. 56 (2)—Contract with alien enemy, legali- 

ty of, after outbreak of war—Proclamations and 

Ordinances prohibiting alien enemies from carrying 

on trade, effect of — Hostile Fêreigners Trading Order. 

Aji contracts with alien enemies became illegal on 
the outbreak of war. ° 

In February 1914 the defendants agreed to pur- 
chase from the plaintiffs certai goods during the 
year. ending the 3lst December 19]4 and to take 
delivery at least once monthly. The defendants 
were a German joint stock company, having a branch 
in Bombay under the sole management of a German 
subject. On account of the war and the various 
Proclamations and Ordinances issued, the defendants 
failed to take delivery of the goods as agreed. The 
plaintiffs sold the goods .at a loss, and after deducting 
%he value of the deposit with them, made by the 
defendants against fulfilment of the contract, sued 
the defendants for the balance: f 

Held, that the contract® became illegal and was 
dissolved on the declaration of war on the 4th 
August 1914, ` 





Held, algo, (1) that it had become impossible owing 


to circumstances arising from the outbreak of war 
for the defendants to perform their part of the 
contract; 

(2) that even assuming that it only became so after 
the Hostile Foreigners Trading Order dated the 14th 
November, the plaintiffs, inasmuch as they gave the 
defendants further time for taking delivery up to 
the 16ta December, waived any breach committed 
before that date; 

(3) that, on the above findings the defendants were 
entitled to a retvrn of their deposit under sectjon 56 
(2) of the Indian Contract Act. B Texting MANU- 
FACTURING Co., Lrp., v, SALOMON Broruxgs, 18 Bom. 
L. R. 105 ° 35 


—S$. 65—Payment of freight in advance to 
Steamer Company—Voyage abandoned by reason of 
Government prohibitory orders—Contract becoming 
void, effect of—Carriers Act (III of 1865), carriens 

by sea in India, if entitled to benefit of. s 





s 

The plaintiffs put under a charter-party, on board 
s.s. “Jeddah” belonging to the defendant Steamer 
Company, 2500 bales of cotton for Genoa, and paid 
Rs. 32,610 for freight. Owing, however, to the import 
of cotton into Genoa being prohibited by orders of 
Government,. the “Jeddah” did not leave the harbour 
and the voyage had tobe abandoned, and eventually 
it unloaded her cargo. Before getting delivery of 
the cotton, the plaintiffs were asked to deposit 
Rs. 12,000 to cover the expenses and loss incurred by 
the ship and this sum was paid. The plaintiffg filed 
a suit to recover the freight and for an account of 
Rs. 12,000 paid by them to defray the costs of 
unloading: : 

Held, that the case was governed by section 66 
of the Indian -Contract Act and the plaintiffs woro 
entitled under the circumstances to recover with 
interest the amount paid by them for freight; 

that on the question of accounts the defendants 
were entitled to charge reasonable expenses for 
unloading, etc. 

Carriers by seain India are not entitled to the 
benefits of Act III of 1865. B Boceraxo & Co, v, 
ARAB Steamers, Lro., 18 Bou. L. R. 126 536 


S. 69—Attachment of land in patta for arrears, 

legaliiy of. 7 

An attachment of a crop raised on one portion of 
the land included in a patta for an arrear under 
the paita is legal and section 69 of the Contract Act 
applies. ` 

Per Sudasiva Aiyar, J—lE the attachment was 
found to be illegal, then also section 69 will be 





applicable. M LAKSHMI AMMA V. VENKAPPA ULLURA, 
(1915) M. W. N. 643 234 
— 8.73 - 347 


——— Ss. 126, 140, 145—Contract of guarantee, how 
constituted—Request of principal debtor, whether 
necessary to create swretyship—Mere officious inter- 
ference by surety, whether enough—Principal debtor, 
when can be made liable to surety~ Surety, when has 
rights of holder in due course—Negotiable Insiru- 
ments Act (XXVI of 1881), ss. 30, 59. ° 


The implied rights possessed by a surety are 
available, when the suretyship has been under. 
taken atthe request, actual or constructive, of the 
principal debtor, but not otherwise, since no one 
can make himself the creditor of another by volun- 
teering to discharge his obligations. 

Tha liability of the principal debtor to pay the 
surety cannot arise from a mere implied promise 
to indemnify the surety contained in section 145 
of the Contract Act, btt must be the result of a 
contract between the surety and the creditor to 
which the debtor also is a party. 

Where the debi guaranteed was one payable 
under a hundi drawn to bearer and given to the 
surety, and on such hundi being dishonoured, the 
surety paid it himself and sued to recover the 
amount from the principal debtor: 

Held, that the surety was a holder and as such 
entitled to recover the amount from the drawer. 

e å surety becomes invested with the rights of a 
holder e in due course under section 69 of the 


, Negotiable Instruments Act, only when he takes the 


steps which the drawee of the hundi should take, © 
e 


| 


1040 


` CONTRAOT ACT—(1872)~ contd. 
é 


are S. 139 no a 34 
oa Bs. 140, 145 508° 
. É 5: 
‘ e e e 
kai d 


namely, present the hundi for payment within a 
reasonable time and give notice of dishonour to the 
drawer. M MUTHU RAMAN OUHETIY v CHINNA 
VELIAYAN CHETTY, 80 M. L. J. 369; 19 M. L. T. 278; 3 
L. W. 393; (1916) 1 M. W. N. 290 508 


S. 127—Guarantee—Absence of consideration 
Suit, maintainability of. 





A contract of guarantee cannot be enforced unless 
there was some consideration for the guarantee. 
O RAM Goran v. SAHAB Jan KRAN 732 


Ss. 133, 139—Guarantee, contract of, when 
discharged by new transaction between creditor and 
principal debtor—Interest, liability to pay, as 
damages- -Interest Act (XXXII of 1839)—Surety’s 
right to control appropriations of money paid in by 
principal debtor-—Appropriation of payments, rule 
of, and its variation—Surety, liability of. 


The defendant by a contract of guarantee with 
the plaintiff Bank undertook to pay to the 
Bank on the 30th September J913 to the extent of 
Rs. 300,000 all money then due from the 
principal debtor on current account or otherwise 
howsoever, including all interest, charges and othér 
expenses that might be charged by the Bank. 
The Bgnk on the 16th October 1913 without the 
consent and knowledge of the defendant opened a 





second account with the principal debtor on his- 


depositing Rs. 20,000 on condition that the deposit 
would not be applied in reduction of the overdraft on 
the guaranteed account. After the 30th September 
1913 the manager of the Bank several times asked 
the defendant for payment and the correspondence 
between them showed that the Bank were charging 
interest upon the account from that date and the 
defendant did not take any objection but only prayed 
for time: 


Heid, that the guarantee was not discharged by the 
opening of the second account. 


Heid, also, that the defendant was liable to pay 
interest after the 80th September 1913 at the usual 
rate of the Bamk. 

Held, (per Sanderson, C. J.) that there was no 
duty in this case upon the Bank to communicate with 
the defendant with reference to the opening of the 
second account on the 16th October 1913. 

Per Sanderson, C. J.—An omission of a creditor to 
do some act which his duty to a surety requires him 
to do, does not discharge the surety under section 
139 of the Contract Act unless the eventual remedy 
of the surety is impaired by such omission. 

Per Mookerjee, J.—In the gbsence of special agree- 
ment, 4 guarantor has no right to control the 
appropriation, by customer or banker, of moneys paid 
in, subject to the qualification that tle banker is 
bound to deal with the accounts in tle ordinary way. 

So long as an account is unbroken, a surety should 
not, without his consent, express or implied, be 
prejudiced by any departure from the rule of 
appropriation of items in order of date. C 
GHUZNAVI V. NATIONAL BANK oF INDIA, LTp,, 23 0. L. 
J. 266; 20 0. W. N. 562 34 
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CONTRACT ACT—.(1872)—~concld. 


Ss. 172, 178, 176, 178—‘Pledge’ of morenbles 
-- Nature of security—Government securities, pledge 
of—Endorsemeni—Remedy of pawnee. 

A ‘pledge’ or ‘pawn’ as defined in section 172 of , 
the Contract Act lies midway between a loan and a 
mortgage which wholly passes the property in the 
thing conveyed. 

Iteis essential to a contract of pawn that the 
property pledged shouldbe actually or constructively 
delivered to the pawnee. 

The law relating to yawns contained in the 
Contract Act is not applicable to pledges of all 
classes of documents. Title-deeds of property ‘are 
not ‘goods’ that may be pledged within the Meaning 
of section 172 of the Contract Act. l 

Government securities, which are not ‘specifically 
mentioned in section 178 of the Contract Act, cannot 
be pledged except by endorsement by the owner, 
even ifthey are already in the possession of the 
pledgee. : 

The rights of a pledgee under section 176 of tho 
Contract Act, either to sue on the debt or to sell 











the property pledged, are concurrent rights. © 
JOYTI PROKASH NANDE v. Mott PROKASH NANDE 891 
Ss. 173, 176, 178 891 
S. 238 896 





S. 254 (5), (6)— Suit for dissolution of part- 
nership and rendition of accounts—Partnership 
capital subscribed in Gurdaspur— Business carried on 
in Jammu State—Jurisdiction—Civil Procedure Code 
{Act V of 1908), s. 20. ° 
The forum for a suit fer dissolugion of partner- 

ship and rendition of accounts cannot be governed by, 

the place in which capital for the partnership is 
subscribed. 

Parties having their ancestral home IÑ the Gurdas- 
pur District, where part of the partnership capital 
was subscribed, entered into a partnership to carry 
on a shop at Ramkot in the Jammu State. The 
plaintiff, alleging that owing to malversation on the 
part of the defendant it was impossible to carry on- 
the business at a profit, sued at Gurdaspur fore 
dissolution of partnership and rendition of accounts: 

Held, that the causes of action set up by the 
plaintiff arose wholly at Remkot in the Jammu State, 
and that, therefore, the Gurdaspur Court had no 
jarisdiction to hear the suit. P. ALLAH DITTA v 
SHANKER Das, 42 P. R. 1916 953 
CONTRIBUTION, suit for——Joint - liability of 

judgment-debtor — Satisfactions of whole decree by 

some—Others, liability of-——Joint tort-feasors—English 
rule, applicability of. 

One U had four sons and a daughter. On the death 
of the husband of the daughter, U became the guardian 
of the property of the daughter. On the death of 
U one of his sons sued his sister alleging that she 
had adopted his son and that his son was entitled to 


the estate of her deceased husband, She met the 


claim with a denial and a counter-suit against all 
her brothers alleging that her father U, and after 
him her brothers, had been in possession of her 
estate as managers, and were liable to account to 
her for the profits. The suits were compromised 
and the brothers agreed to pay a certain sum to 
their sister. The sister realized the sum from some 
of the brothers who brought a suit for contribution 
fgainst fhe others: - 


Vol. KAKI) 


CONTRIBUTION— éoneld. 
e 


Held, those who paid the entire amount were prima 
facie entitled to contribution against the others, unless 
the latter pleaded and proved special cireumstances 
which would render it inequitable that they should 
contribute to the satisfaction of the decree. 

It is doubtful whether the doctrine of Merry- 
weather v. Nigan, 8 T. R. 86; 16 R. R. 810; 101 Ẹ. R. 
1337; 2 Sm. L. C. 569, shoul® be applied to India. A 
NIHAL SINGH v. COLLECTOR oF BULANDSHAHAR, 14 A. 
L, J. 275; 38 A. 237 ; 165 

, suit for, in respéct of costs, maintainability 

0 ‘ 357 
CO-SHARER—Separate possession of kamat lands— 

Suit Jor profits, maintainability of. 

Where. a,co-sharer is.in possession of kamat lands 
in excess of his share undera private arrangement 
between the co-sharers, he is not liable to account 
for profits to the co-sharer who has the land less 
than what he was entitled to. PAT BAIJNArH GOENKA 
v, AJAB LAL JHA 371 


COSTS. See ÜRIMINAL PROCEDURE Cops, s. 195, 


Contribution, suit for, in respect of costs, 
maintainability of. 
A suit for contribution in respect of costa is not 


maintainable. O JAMSHED Ati KHAN v. ZAnUR- 
UL-HASAN Kaan, 18 O. ©. 340 357 
of Government Solicitor and fees of 





Advocate-General, how to be tamed. 

n suits by or against Government’ in which costs 
might be awardal to Goternment, the bill of costs 
must be taxed without reference*’to the arrangement 
which exists between the Government and its legal 
advisers with regard to their remuneration. B 
Nusservanur’& Op, v. WARTENFELS, 18 Bow. L. R. 

362 


COSTS or ATTORNEY, infant’s liability for 708 


COURT-FEE. See APPEAL, 


COURT FEES ACT (VII or 1870), S. 7, cr. (iv) — 
Suit jor accownt—Preliminary decrce—Appeal 
against whole decree— Appellant, whether bound 
by valuation in plaint. a 
Where in a snit coming under clause (iv) of section 

7 of the Court Fees Act, the plaintiff has valued the 

relief prayed for ata certain figure and obtained a 

preliminary decree for an account and the defendant 

appeals against the whole decree, he is bound by the 
valuation in the plaint and cannot make a fresh 


valuation for the purposes of the appeal. M 
DHUPATI SRINDIVASACRARLU v. PERINEVAMMA, 80 M. 
L. J. 402 602 





S.7 Gv) (c), Scu. Il, art. 17 (ili)—Suit for. 
cancellation of document— Ad valorem fee. 

The Plaintiff stated in his plaint that he signed a 
conveyance inthe belief that he was doing so as 
a witness, but subsequently he found that he was 
represented inthe document as the vendor afd his 
signature was that of the sole vendor and not that 
of a witness. He prayed for Gancellatign of the 
dotument on a Court-fee stamp of Rs. 10: 

Held, (1) that the plaint must be stamped ad 
valorem according to the value of the subject-matter; 

(2) that the plaintiff having valued the suit for the 
purposes of jurisdiction at the considerationamount 
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COURT FEES ACT —concld. A 


stated in the document, the suit must be valued 
accordingly, UB Nea Crit Wert v. KWANAN, U 
B. R. (1915) IE 102 624 


S. 7, cr. V (b), (a)—“Definite share of estate,” 
meaning of -—Surt to recover such share not separately 
assessed in Collector's register—Value for purposes of 
qurisdiction. 

By the words “definite share” of an estate, used in 
clause V (b) of section 7 ofthe Court Fees Act, is 
meant an undivided tangible fraction of an estate as 
distinct from a defined demarcated plot which has 
been taken out of an estate. 

Where, therefore, a suit was brought for the 
recovery of 359 acres of land out of a whole 
plot of 4°42 acres, 83 cents having been sold away 
before, and the entries in the Collector’s register con- 
tained a description of the whole area covered bya 
particular patta, an enumeration of its extent and a 
figure representing the total revenue payable in 
respect of that patta: 

Heid, that the suit land could not be considered to 
be separately assessed and was not a definite share 
of an estate paying annual revenue to Government 
within the meaning of clause V (6) of section 7 of the 
Court Fees Act and thatthe value for purposes of 
jurisdiction must be calculated according to itsmarket 
value. M MANGAMMA v. SUNDARAMMA, 19M, L. T. 
266; (1916) 1 M. W. N. 325 683 


Seu. I, Arr. 1—Appeal in pre-emption suit 
—Punjab Pre-emption Act (II of 1905), s. 20— 
Court, duty of, to investigate issues suo motu— Appel- 
late Court, power of, to admit evidence omitted by 
mistake. 

Appeals in pre-emption suits are governed by 
Article 1, Schedule I, of the Court Fees Act. The Court- 
fee payable in such appeals should be ad valorem 
on the amount by which the appellant asks the Court 
of Appeal to reduce the market value determined 
by the Court of first instance. 

It is the duty.of the Court trying a suit for 
pre-emption in respect of sale of agricultural land 
to investigate and decide suo motu issues mentioned 
in section 20 of the Punjab Pre-emption Act of 
1905 irrespectively of the admissions of the parties, 
and their omission to adduce the necessary evidence 
does not relieve it from the obligation created by 
the law. 

Where the omission to adduce evidence at the 
proper time has been due to some inadvertence or 
mistake, an Appellate Court has ample power to 
allow additional evidence to be taken, especially 
when it consists of documents the genuineness of 








which cannot be impeathed. P Wisanna MAL v. 
GANESHA MAL, 14 P. R. 1916 813 
———_———-Scue II, Arrt, 17 (iii) 624 


CRIMINAL PROCEDURE CODE (AOT V or 1398), 
Ss. 90, 501— Warrant —Reasons, failure to record, 
efect of. , 

Where a warrant purports to be issued under 
section 90 of the Criminal Procedure Code, it is a, 
necessary preliminary for the exercise of the 
power by the Magistrate that reasons should be given 
tn writing, and failure to do so vitiates the warrant. 

Seation 501 of the Criminal Procedure Code 


applies to x case where thera are sureties and where ° 
2 
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through mistake, frand or otherwise insufficient 
sureties have been accepted, M Inve KARUTHAN 
AMMALAM, 38 M. 1088; 17 Or. L. J. 182 208 


Ss. 107, 117, 406—Joint trial of two factions- 

Mlegality—Reference to High Court— Appeal. 

Where a Magistrate, acting under secbion 107 of the 
Code of Criminal Procedure, held a joint trial of two 
contending factions, received evidence for and 
against both and bound them over to keep the peace: 

Heldą that the joint trial of two hostile parties 
was not justified by section 117 (4) of the Code of 
Criminal Procedure: 

Held, also, that section 406 of the Code does not 
give a right of appeal in proceedings under section 
107 read with section 118. A Har Dutt PANDA +, 
EMPEROR, 14 A. L. J. 268; 17 Cr. L. J. 165 645 


———— §, 110—Appeal to District Magistrate—Judg-. 
ment—Duty of District Magistrate. 

Where in an appeal in a case under section 110 
of the Code of Criminal Procedure, the District 
Magistrate wrote the following judgment :— 

“Tt has been shown to be necessary to bind these 
men over under section 110, Criminal Procedure Code, 
and after hearing arguments on their behalf I can 
find no, reason whatsoever to interfere with the 

rder:” 

Held, that the appeal had not been properly tried 
inasmuch as the accused was in simple justice 
entitled to have the evidence in the case against him 
duly weighed and examined, and it was the duty of 
the District Magistrate to show by his jadgment that 
he had done so, had appreciated the points both for 
and against the appellant and had brought a 
judicial mind to bear upon the case. A Sarwan 
v. EMPEROR, 14 A. L. J. £79; 17 Cr. L. J. 167 647 


Ss. 110, 118, 511—Bad livelihood—Evidence 
to prove—Previous convictions, proof of—Presidency 
Magistrates, if bound by ordinary rules of evidence 
in proving previous convictions. 

Presidency Magistrates are not absolved from the 
ordinary rules of evidence in taking proof of pre- 
vious convictions. Whenever itis required to prove 
& previous conviction against a man, whether it be 
for the purpose of enhancement of punishment 
under section 75, Indian Penal Code, or in proceed- 
ings under Chapter VIII of the Criminal Procedure 
Code, such previous convictions must be proved 
strictly and in accordance with law. Unless they are 
so proved no Court can properly take such previous 
convictions into consideration against an accused 
person. 

Where the evidence against persons charged with 
bad livelihood under section 110, Criminal Procedure 
Code, is general and vague,a High Court would 
refuse to confirm the Presidency Magistrate’s order 
under section 118, Criminal Procedure Code, against 
such persons. © EMPEROR v. SHEIK ABDUL, 20 C 
W. N. 726; 17 Cr. L. J. 185 i 825 


— S. 110—Magistrate neither District Magistrate 
nor Sub-Divisional Magistrate nor Magistrate of 
first class at tume of passing orders, order by, if valid 
—~ Jurisdiction. 

Section 110 of the Code of Criminal Protegure 

nly permits of the particular Magistrates mentioned 

etn the section dealing witha case under the section, 
+ 
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Where, ‘therefore, a Magistrate who when com- 
menced the investigation of a case under section 110, 
Criminal Procedure Code, was a Sub-Divisiqnal 
Magistrate buteat the date when he made the order 
under the section had ceased to be so: 

Held, that the order was invalid and made without 
jurisdjction. A PURAN v. EMPEROR, 17 Cr. L, J oe 

. 
S. 110 (f)—Security Jor good behaviour— 
Evidence, sufficiency of. 


A person was runin ona charge of dacoity and 
convicted, but was acquitted in appeal. Immediately 
after his acquittal he was called upon to fbrnish 
security for his good behaviour under section 110 (f), 
Criminal Procedure Code, as being a %person of 
desperate and dangerous character. The evidence 
against him consisted of nothing but what had been 
put forward in the dacoity case, andthe statement 
of a witness to the effect that the accused was a 
person who associated with bad characters, and also 
the statement of a Circle Inspector, whose know- 
ledge of the accused was derived from what had 
transpired in the course of the investigation of the 
dacoity case: ~ 

Held, that on the above evidence the accused could 
not be called “upon to furnish security for his good 
behaviour, O Guran CHAND v, EMPEROR, 8 0. D. 
J. 43; 17 Cr. L. J. 184 > ~ 824 


S. 110— Security for good behaviour - Repete 
—Judgment, what to contan. 


Evidence that a cettain person is n man of bad 
character is not sufficient to put a man on security 
under section 110 of the Criminal Procedure Code, but 
there should be clear evidence on the rétord to show 








what exactly he has been doing and howhe has’ 


been living. 

Where there is strong evidence of apparently res- 
pectable men on the record to show that a certain 
person has not in recent times lived a disreputable 
life and such evidence has not been rebutted, security 
for good behaviour ought not to be demanded from 
such & person, 

In cases of security fore good behaviour, a brief 
and laconic judgment is not sufficient; evidence for 
the prosecution and that for the defence should be 
discussed. P MUHAMMAD Hussain v. Emperor, 30 
P. L. R. 1916; 17 Cr. L. J. 142 318 


——~—-Ss. 112,489 (5)—Order requiring security 
for good behaviour not appealed against—Applica- 
tion against order rejecting swreties—Procedure con- 
trary to law—Reference by Sessions Judge— High 
Court, jurisdiction of. : 


A person being ordered, under section 112 of the 
Criminal Procedure Code, to furnish secufity to 
be of good behaviour offered sureties who were 
rejected. He applied to the Sessions Judge asking 
him t@invoke the interference of the High Court 
with a view to setting aside the order rejecting 
the suretiés. On “examining the record, the 
Sessions Judge found that the proceedings before 
the Magistrate had been altogether irregular and 
that the applicant had been bound over without 
any enquiry or evidence required by law. He referred 


e thè mattey to the High Court with a recommendation _ 


that the proceedings should be quashed: 
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Heid, that although the accused, not having 
appealed against the order requiring him to 
furnish security, could not ask the High Court to 
take up in revision the question of the propriety of 
the order, yet the High Court had, on reference by 
the Sessions Judge, jurisdiction to deal with the entire 
question and to set aside the proceedings ef the 
Magistrate as being in confravention of the provisions 
of the law. A EMPEROR v, SUKHDEO, 14 A. L. J. 


215; 17 Or. L. J. 157 637 
— —S, 117 645 
——=—S, 118 825 


————§, 144—Order directing Village Munsif to 
be in possession, legality of. 

Under section 144 of the Code of Criminal Pro- 
cedure a Magistrate has power only to direct a 
party to the proceedings to do or abstain from doing 
a certain act and not to direct a Village Munsif to 
take possession of the property in dispute. M 
BHAGANATHI SERVAI v. VALAYEE, 3 L, W. 498; 17 Or. 
L. J. 190 830 


CHAP, XIL Ss. 145, 147, 435—Jurisdiction— 
Sessions Judge sending for proceedings before an 
inferior Court— Discretion. 

A Magistrate, after first taking proceedings 
under Chapter XII of the Code of Criminal Pro- 
cedure, passed an order dirécting either under section 
149 or 147 an order to be senttp the Police to 
deliver possession of a house to the complainant and 
to instruct the accused not to interfere with his 
possession till they got adecree from a Court in 
their favour, The Sessions Judge sent for the proceed- 
ings: .. 

*Held, that the Sessions Judge was not required by 
law to call for or examine the record of any pro- 
ceeding before any inferior Criminal Court and that 
lt was purely optional with him to do so or not, and 
that under the circumstances the case was not a 
fit one for exercising the discretion to call for the 
records. 

Held, also, that the order of the Magistrate was 
without jurisdiction. A, Sueorani v. Bars Natu, 14 
A.L. J. 146; 17 On. L., J. 145 625 


S. 145 625, 1000 


: S. 145, object of— Factum of possession -— Ma- 
gistrate, whether can refer to other proceedings—Inter- 
ference in revision, 

An order under section 145 of the Criminal Pro- 
cedure Code is made for the purpose’ of keeping the 
peace pending the parties’ legitimate appeal to the 
Givil Tribunal, and should not be lightly disturbed. 

A Magistrate when adjudicating upon the factum 
of posession under this section should not concern 
himself with other proceedings pending before 
himself, but should confine himself to the actual 
evidence adduced bythe parties. M Inre LINGARAJA 
Mrsro, 17 Or, L. J. 148 319 

— S. 145—Order on evidesce of pereon not called 
by either party; legality of, : 

An order of possession under section 145 of the 
Criminal Procedure Code, 1898, passed on the, 
evidence of a person whowas not called by either 
party, is bad in law, P FATEH SHER Kuan v. 


- EMPEROR, 4 P, R, 1916 Cr; 17 On. L, J.12823 P. W. 
R. 1916 Gr, 305 
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— — §. 145, proceedings wnder—-Magistrate, juris- 
diction of, to stop proceedings. 

A Magistrate has, atany stage ofan enquiry under 
section 145, Criminal Procedure Code, full jurisdiction 
to drop proceedings on being satisfied that there is no 
apprehension of a breach of the peace. M 
KAMULAM AVARGAL v VAVU Rowrnar, 17 Or. L.J 2 se 

4 


—— — S. 145, proceeding under—Possession of land | 


purchased in execution of decree—Decree-holder auc» 

tion-pwrchaser’s and judgment-debtor’s right thereto. 

In a proceeding under section 145, Criminal Pro- 
cedure Code, concerning a land which was purchased 
and of which delivery of possession was obtained 
by a decree-holder, the judgment-debtor should not 
be allowed to retain possession of the same as against 
the decree-holder auction-purchaser soasto drive him 
back to the Civil Court for a further declaration of 
his right, even though itis found thatthe decree- 
holder was never in actual possession and the judg- 
ment-debtor grew crops upon the land. © Aron 
HAZAR v. UMA CHARAN, 17 On. L. J. 182 822 
S. 147 625 


————- 6, 181, cr. (4) — Kidnapping—Offence com- 
mitted outside British India—Person kidnapped 
detained in British India— Jurisdiction 8f British 
Court to try. 

An offence of kidnapping committed in a State 
beyond British India cannot be tried in a Court in 
British India for the mere reason that the person 
kidnapped was conveyed or concealed or detained in 
British India. © Buurra BANTAL v, DAMA BANTAL, 
20 C. W. N. 62; 17 Cr. L. J. 128 304 
S. 195—Complainé to Police—Charge found 

false—Repetition of complaint te Magistrate-—~-Sub- 

sequent initiation of proceedings against complainant 
under s. 211, Penal Code, on basis of Police report — 

Sanction of Magistrate, if necessary—Penal Code 

(Aci XLV of 1860), ss. 182, 211, different trials 

under, validity of. 

The applicant made a complaint to the Police 
charging the respondent with theft. The Police 
investigated the charge and found it to be false. 
Thereafter the applicant repeated the charge to 
the Magistrate by a complaint. The Magistrate held 
an enquiry and dismissed the complaint. "The 
accused applied for prosecution of the complainant 
on the basis of the Police report under section 21], 
Indian Penal Code, without obtaining sanction as 
required under section 195, Criminal Procedure Code, 
from the Magistrate: 

Held, that the proceedings before the Magistrate 
could not be ignored and that sanction was necessary 
for the institution of the complaint under section 
211, Indiay Penal Code. 

A person cannot be tried separately under section 
182 and under section 211, Indian Penal Code, when 
the charge under either section isin respect of the 
same offence, namely, giving falee information to or 
lodging a false complaint with the Police. U B 
Jaceu v, PALA, U. B. R. (1915) IL 95; 17 Cr. L. J. 
177 817 
-— Ng, 195, 4839—Proceedings of Civil Court 

under & 195, nature of--~-Costs—Jurisdiction—~Revis 

Sion to High Court, nature of—Civil Procedure Code 

(Act V of 1908), s. 116. r 

Ber Oldfield, J. Proceedings of a Civil Court under 
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section 195 of the Code of Criminal Procedure should 
be treated as ofa criminal nature, and no costs 
should be awarded in such proceedings. 

Per Sadasiva diyar, J.—A petition to revise proceed- 
ings of a Civil Court under section 195 of the Code of 
Criminal Procedure should be filed under section 
439 of the Code and not under section 115 of the 
Code of Civil Procedure. Wi NALLAPPARAJU VEN- 


_ KATARAMABRAIU V. MEDISETTI AcHAYY, 17 Cr. L. J. 184 


824 


INDIAN CASES, 


——— 5. 197— Sanction to prosecute public servant > 


“not removeable from office without the sanction of 
Local Government’ —"“ Empowered in this behalf,” 
meaning of—Delegaiion of authority 
Government—Sanctioning officer, duty of-—Offence 
committed by public servant “as such”—Criminal 
breach of trust by Chairman of Union Panchayat— 
Sanction by President, Taluq Board, validity of— 
Penal Code (Act XLV of. 1860), s. 409— Madras 
Local Boards Act (V of 1884), ss. 143,160. 

The authority which gives sanction to prosecute 
a public servant should specify the offence for 
which sanction is accorded, and not leave that res- 
ponsibility to any authority subordinate to it. 

The words ‘empowered in this behalf’ in section 
197, Cyiminal Procedure Code, mean only empowered 
to give sanction for prosecution and not to remove 
the officer. 

A Chairman of a Union Panchayat formed “ander 
the Local Boards Act is a public servant. Ho 
does not cease to be a public servant ‘not remove- 
able from office without the sanction of the 
Local Government’ within the meaning of section 
197 of the Criminal Procedure Code by the mere 
fact that the Government delegated- their powers 
of appointment to Presidents of Taluk Boards under 
section 160 of the Local Boards Act. The delegation 


. merely means that the Local Government performs 


that act through the medium of a particular officer 
as the channel through which it is done, and it is 
an ordinary case of qui facit per alium facit per se. 

Where sanction was accorded by the President 
of a Taluk B8ard for prosecution of the Chairman 
of a Union Panchayat for criminal breach of trust 
under section 409, Indian Penal Code: 

Held, (dubitante) that the capacity of the public 
servant was only material to the preliminaries of 
the crime, that the offence of criminal breach of 
trust was not an offence committed by him in his 
capacity of public servant as such, his capacity of 
public servant being only that which put him in a 
position in which such an offence could be com- 
mitted, and that no sanction was necessary. 

Where the order sanctioning the prosecution of 
the Chairman of a Union Panchayat was signed by 
the President of the Talug Board and ran in the fol- 
lowing terms:;— 

“As there is room for suspicion that the Chairman 
of the Pallapatti Union has embezzled Union 
collections amounting to about Rs. 3,000 and odd, O. 


Subramania Pillai, acting 2nd clerk, Taluq Board ` 


Office, Karur, is directed to proceed at once to Palla- 
patti, take charge of all the Union accounts and 
records pertaining to the collections, find out the 
actual amount collected but not remitted Into the 


¢ Treasury and prepare a complaint to the Police”: 


Heid, that as on the facts set out in the ordgr the 


by Local. 
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accused could be complained against only for the 
offence of criminal breach of trust for which alone 
the complaint was lodged, the order clearly spetified 
the offence for which the accused should be charged, 
` Held, also, that as section 148 of the - Act 
V of 1884 subordinates the Chairman of the Union 
Pan@hayat to the Presjdent, Talug Board, he is a 
person fully subordinate to the President within the 
meaning of section 197 of the Code of Criminal 
Procedure and as such the latter's sanction was quite 
sufficient for institution of a prosecution against the 
Chairman. M Inve ABDUL KHADIR SAHEB, (1916) 
1 M. W. N. 384; 17 Cr. L. J. 168 648 


—S. 269—Penal Code (Act XLY of 1860), 
s. 411—Theft—Discovery of stolen property—Joint 
trial, legality of—Practice. 

Where practical, the thief and the person who 
receives stolen property should be tried together 
and such trial is nob in contravention of the pro- 
visions of section 2389 of the Code of Criminal 
Procedure, 





If the evidence shows that the act of guilty receipt. 


is separated by a clean cut from the act of theft, 
exception as to the legality of a joint trial may bo 
taken with success. But where a thief has taken the 
property stolen to a receiver, the difference is not a 
transaction, but affects only the mode of proof and 
the act of receipt has, unless shown otherwise,’ a 
necessary connegtion with the theft. A  EMPIROR 
v. BHIMA, 14 A. L. J. 341; 27 OR. L. J. 159; 38 A. tt 

639 
—8Ss, 350, 366, eee when complete— 

Judgment wr iten and signed by one Magistrate, whe- 

ther can be pronounced by his SucoegSOE: in-office-—De 

novo trial—-Discretion, 

A judgment isnot delivered ci sections 366 
and 367 of the Criminal Procedure Code until (1) 
it is written, (2) signed, (3) dated and (4) pronounced 
in open Court. The last three must take place on tho 
same occasion. 





It is in the discretion of a Magistrate to date” 


and deliver a judgment written and signed by his 
predecessor-in-office or tp grant a de novo trial. A 
Magistrate pronouncing & “judgment ` of his pre- 
decessor i is not the mouthpiece of the latter and 
must be taken to adopt the judgment as his own. 

Quezre:—-Whether it is legal for a Magistrate to 
pronounce his predecessor’s judgment when the 
accused demands a de novo trial? M ‘Inve SAVARE- 
MUTHU Pitnat, 3 L. W. 496; (1916) 1 M. W. N. 872; 17 


Cr. L. J. 166 646 
——-— ‘5s. 366, 367 646 
—— — 8. 406 645 


—— — Ss. 408, 413—Several accused tried Sointly— 
One accused awarded appealable sentence—Appeal by 
others, right of. 

Wiere at the joint trial of two or more persons by 

a first class Magistrate, an appealable sentence is 

passed ugn any one of them,. all the convicted 

persons have the same right of appeal, even though 
their sentences may be of the kind against which 

appeal would have been barred by section 413, 

Criminal Procedure Code, if they had been tried 

singly, ¿P EMPEROR v. JAISUKH, 17 Cr. L. J. 174; 

16 P, L, °R. 1916; 21 P. W. R, 1916 CR. 653 
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S. 413 653 

———— § 435 625 

—+—— Ss. 437—Discharge on full consideration of 
evidence — Further enquiry, if proper*-Complainant’s 
remedy — Resort to civil suit. 

Where a Magistrate discharges an accused after 
due consideration of the evidence on recor% and 
where his order is not manffestly perverse or foolish 
or besed on an incomplete record of the evidence, 
it is not open to the „District Magistrate to set 
aside the order of discharge merely because he 
himself is of a contrary opinion. 

It i@competent to the complainant under such cir- 
cumstances to maintain a civil suit for injunction, 
but he ise not entitled to have further enquiry made 








into his complaint. P NASIR-UD-DIN v. ABDUL ' 

Aziz, 17 Cr. L. J. 161; 20 P. W. R. 1916 Cr. 641 
ant S. 439 824 

m S, 439 (5) 637 


ane S, 476, proceeding wider—Jurisdiction—Com- 
plaint—Petition by informant impugning Police 
report and asking for trial of persons accused by him, 
if complaint—Procedure—Complaint referred to an- 
other Magistrate for enquiry and report, legality of—- 

Penal Code (Act XLV of 1860), s. 211, conviction 

under, ` 

A petition to a Magistrate by the informant 
impugning the Police report on his information and 
asking that the persons whom he agcused should be 
put on their trial, should always be treated as a 
complaint ande should fiot be, referred to another 
Magistrate for inquiry and report. If sent to another 
Magistrate it must be for disposal. 

An order „under section 476, Criminal Procedure 
Cede, by a Magistrate to whom a complaint has been 

‘referred by another Magistrate for enquiry and 
report is without jurisdiction. 

On the Police reporting that the charge in 
the information laid by an informant was false, he 
made a petition to the Sub-Divisional Magistrate 
impugning the Police report and asking for the trial 
of the persons accused by him. That Magistrate 
referred the petition for enquiry and report to 
another Magistrate, wh8, after holding a local in- 
vestigation and examining the informant and his wit- 
nesses and the Police Officer, reported that the charge 
was false and submitted a proceeding under section 476, 
Criminal Procedure Code, for the informant’s prose- 
cution under sections 182 and 211, Indian Penal Code. 
The Sub-Divisional Magistrate tried and convicted him 
under section 211, Indian Penal Code: 

Heid, that although the proceeding under section 
446, Criminal Procedure Code, was without jurisdiction, 
yet the Sub-Divisional Magistrate derived his 
jurisdgction to try the charge under section 211, 
Indian Penal Code, from the Police report and there- 
fore the trial was with jurisdiction. 

There is no statutory provision that such a petition 
shall be finally disposed of as a complaint before the 
prosecution under section 211 scommengs. 

After a conviction a breach even ofea statutory 
provision can be remedied by the application of sec- 
tion 537, Criminal Procedure Code, where no failure 
of justice has in fact been occsaioned. © GANGA- 

| DHAR PRADHAN v, EMPEROR, 20 C. W, N. 63; 43 C. 973: 
< 17 Or. L. J. 146 è 626 
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CRIMINAL TRIBES ACT (III or 1911), S. £3 (1)— 


“Second conviction,’ meaning of—Accused, whether 


- Liable te enhanced punishment on first conviction 
after the Act. 

The words “second conviction” in section 23 (1) 
of the Criminal Tribes Act, III of 1911, signify a 
first conviction for a scheduled offence after tho 
coming into force of the Act following upon one 
or many convictions of scheduled offences prior to 
the Act and a third conviction in clause (b) 
signifies a second conviction so following. 

Where, therefore, an accused was first convicted 
in 1907, and was subsequently convicted of the 
same offence after the Criminal Tribes Act came 
into force: 

Held, that this was a “second conviction” within 
the meaning of section 23 (1) of the Criminal 
Tribes Act and the accused was liable to the 
severer punishment under clause (a), M .In re 
SELLAMANI, 17 Cr. L., J. 149 629 


CUSTOM. See MUHAMMADAN Law; MUTT PROPERTY, 
—Agreement to pay rent according to custom 

of kwin, construction of —Proof. ° 

When rent of an agricultural lease is agreed to be 
paid according to the custom of the kwin, the 
custom referred to must be as to the manner of the 
payment or the quantity to be paid. If a party 
says that the custom referred fo related to a reduc- 
tion in proportion to the damage caused to the crop 
by floods, he must prove that such custom was 
followed in a sufficient number of transactions so as 
to justify the Court in holding that the custom 
was general in the kwin in question. L B MA Uw, 
Mauna Po Han 756 
—ADOPTION—~Daughter-in-law, power of, to 

challenge adoption-—Alienation — Disposition of pro- 

perty by Will or adoption Distinction. 

The customary appointment of heir is to all 
intents and purposes tantamount to a bequest and, 
therefore, a person who cannot contést the power of 
testamentary disposition of a proprietor cannot be 
allowed to challenge the power of nominating an heir 

A daughter-in-law, therefore, under, the Customary 
Law, cannot attack the adoption made by her father- 
in-law. P Musammat Basanti v. NATHA, 12 P. R. 
1916; 58 P. W. R. 1916 147 


ALIENATION—Gift—Kalals of Alawalpur, 
District Jullundur—Custom or personal law, appli- 
cation of —Burden of proof. 

The head ofthe Kalal family in the village Alawalpur, 
District Jullandur, settled there along withthe original 
founder ofethe village and ever since that time the 
family has been holding land therein but its members 
have depended for their livelihood on service and other 
non-agricultural pursuits. The Kalal community 
constitute a very small portion of the population of 
the village. One of the members of the family having 
gifted his land to a daughter and her sony the gift 
was questioned by the donor’s brother: 

Heid, (1) that under the circumstances there was 
no initial presumption that the Kalals of the village 
folfowed agricultural custom, and not their persongl 











law; : 3 . . 
a . 
: ¢ 
| . s 
8 
a 
e ¢ 


1046 


a 
CUSTOM— contd. oa 


(2) that the plaintiff-appellant failed to discharge 
the onus which lay on him to show that his family 
was governed by agricultural custom under which a 
Kalal was incompetent to make a gift. P “Diwan 
SINGH v. Paro, 70 P. W. R. 1916 529 


ALIENATION—Khojas of Chiniot, District 
Jhang—Burden of proof—-Seitlement deed, validity of. 
The burden of proving that the power of alienation 

of a Khoja resident of Chiniot is restricted by custom, 

is uppn him who alleges this, inasmuch as the 

Khojas of the town are generally traders or merchants 

and do not depend upon agriculture for their 

livelihood. 

A deed whereby a Khoja of Chiniot had settled 
some landed and house properties upon his wife, 
was held to be valid and operative. P AMIR DIN v. 
SAHIBAN, 87 P. W. R. 1916 752 
Quraishis of village Hardosheikh, law 
applicable to— Muhammadan Law-—Gift of ancestral 
land.to daughter in presence of collaterals, validity 











of. 

The, Quraishis in village Hardosheikh form a 
compact community of proprietors and have been 
cultivating lands for twelve generations, they are 
thus governed by custom and not by Muhammadan 
Law. e 

In the village of Hardosheikh a.sonless Quraishi 
proprietor is empowered by custom tomake a gift 
of his ancestral land to his daughter in the pre- 
sence of his collaterals. P BARKAT ALI v“, SULTAN 
Brss, 19 P. R., 1916; 62 P. W. R. 1916 787 

————— by widow and daughter-in-law— 

Necessity —Eapenses on chaubarkh ceremony of last 

male owners second wife—Receipt of part of pur- 

chase-money by reversioner-—Estoppel. 

Where in a suit by a collateral to set aside a 
sale of ancestral land by the widow and daughter- 
in-law of the last male owner it appeared that the 
sale being made for Rs. 2,725, necessity was amply 
established to the extent of Rs. 2,700 and that out of 
the balance of Rs. 525 a sum of Rs. 412-14-3 was spent 
on the chaubarkh ceremony of the deceased’s second 
wife while, there was no evidence to show how 
the difference between this amount and Rs. 526 
was spent: 

Held, (1) that the sale was for valid necessity 
and must, therefore, be upheld; 
` (2) that, considering that the plaintiff took an 
active part in making purchases for the ceremony, 
that he was undoubtedly aware of the sale and that 
he received a part of the price himself, the vendee 
should not be called upon to prove strictly how this 
small sam of money was expended. P Ropu v. 
Musammat Daropati, 27 P. W. R. 1916 999 
Witl—Consent — Oollatgrals of Sth 

degree consenting to Will in favour of daughters— 

Consent given bona fide, whether binding on sons. 

Where the collaterals of the th degree are 
doubtful about their right of inheritance in the 
presence of the daughters of the owner holding 
ancestral property, and, therefore, consent bona fide 
to the disposition by the latter of the property by 
a Will in favour of his daughters, their consent is 
binding on their sons, especially when they haye kept’ 
„quiet for many years. 
e 83 P. W. R. 1916 ` 











` was dismissed in toto. 


P SHERA v, GAUHAR KHAN 
: | 738° 
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C USTOM—contd, 


—PRE-EMPTION — Mohalla Rahmat Ullah 
Qureshi, Lahore—Unchallenged sales, effect of-—In- 


stances from adjoining mohallas, whether relevant — | 


Custom, admission of, value of. 

The custom of pre-emption prevails in Mohalla 
Rahmat UHah Qureshi, Lahore. 

Iis unsafe toassume that no custom of pre- 
emption exists in a locafity simply from the fact that 
a number of sales there have been left’ unchallenged. 

A case in which the vendee admits the custom of 
pre-emption is not entirely valueless as a precedent 
regarding custom. 

Instances of custom from adjoining moha@las are 
relevant evidence and not wholly valueless when 
there is other evidence to prove the existence of the 
custom in the mohalla concerned. P_ Kasim BEG v. 
Jaanpa, 77 P. R. 1916 ~ 338 


——— SUCCESSION—Custom or Muhammadan 
Law-—Bhutta Tarkhans of Multan City-- Inheritance 
— Practice of males excluding females, whether proves 
custom— Onus—Sutt for share tn inheritance—Limita- 


tion——Cross-appealz decided by one judgment—Second_- 


appeal—Omussion to file copy of decree in vival 
appeal, effect of. 

Among Bhutta Tarkhans of Multan city there is 
no definite custom excluding danghters from inherit- 
ance andthe rule of succession applicable is that 
supplied by the Muhaminadan Law. 

A mers practice of males excluding females gan 
not be elevated to the dignity of custom unless 
there is clear and cogent 8vidence ¢hat it hag been 
uniform aud has txisted for a sufficiently long 
period, 

Where the parties are Tarkhans hy profession, 
reside in the town of Multan and do not own‘any 
agricultural land, the onus of establishing a special 
custom overriding their personal law lies heavily on 
those who allege it. 

A suit for a share in the inheritance where there 
is no proof of the existence of a joint family, becomes 


barred after the lapse of 12 years from the death of® 


the last owner. 

The plaintiff’s suit for a share in the inheritance was 
resisted -on the ground of custom but decreed by 
the first Court. Both parties appealed, the defend- 
ants contesting the finding against them on the 
point of custom and praying for the dismissal.of 
the entire suit and the plaintiff praying for an 
increase in the share awarded. Both appeals were 
decided by one judgment and the plaintiffs suit 
The decree in her appeal not 
only dismissed that appeal but also embodied the 
result of the rival appeal. The plaintiff having pre- 
ferred a second appeal the preliminary objection was 
taken that as she had not filed a copy of the decree 
in the defendants’ appeal to the Divisional Judge, she 
was precluded from impugning the finding on the 
questjon of custom: 

Held, that the appellant’s failure to file a copy of 
the other decree, which was due to a bona fide 
mistake, did not prevent her ffom attacking the 
decision of ‘the Divisional Judge on the point of 
custom; but that on account of this omission the 
order relating to costs in that appeal was binding 
upon her. P MURAD KHATUN v. MUHAMMAD BAKHSH, 
85 P. Wak. 1916 744 


+ 
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SUCCESSION —Gil Jats ?of Mauza Lohara, 
Tahsil Zira, District, Ferozepore—Self-acquired pro- 
peřty—Daughters or near collaterals—Riwaj-i-am, 
entry in, re succession—No discrimination between 
ancestral and self-acquired property, effect of. 
There ig no special custom among Gil Jats of 
- Mauza Lohara, Tahsil Zira, District Ferozepore 
whereby the near collaterals of a deceased sonless®pro- 
prietor succeed to his self-acquired estate in pre- 
ference to a danghter 

When a riwaj-i-um talks about landed property 
and succession to it and so forth, without discri- 
mination between ancestral and self-acquired, the 
rule laid down can be usually taken to apply to 
ancestral property. P` Ras Kaur v. TALOK SINGH, 
88 P. R. 1916 992 


Heterogeneous proprietors of village, 
righi of, to succeed in preference to sister and sister’s 
son of deceased proprietor—Burden of proof — Riwaj-i- 
am entry, excluding sisters, interpretation of-—Garht 
Kanungoyan, District Hoshiarpur—Sister’s right to 
succeed against proprietary body. 

Where in the absence of the customary heirs of 
a deceased proprietor, the heterogencous body of the 
village proprietors claim to succeed to the estate of 
the deceased in preference to his sister and her son 
(the personal heirs of the deceased), the burden of 
proving that the latter are excluded from succession 
lies on the proprietary body. 

answer to a question of the *iraj-i-am of a 

Settlement it was stated ‘no share is ever taken by 

the sister or sister’s son”: . | 

Held, that the answer referred only to cases of 
succession in the presence of collaterals. 

In village Garhi Kanungoyan inthe Garhshankar 
Tahsil of the Hoshiarpur District, in the absence of 
the customary heirs of a deceased Hindu proprietor, 





gar 


his sister and her son succeed to the estate of the . 


deceased in preference to the non-homogeneous pro- 
prietary body of the village. P Musammat RALLI 
ov. Rania, 79 P. W. R. 1916 783 


-Religious institution — Mahant — 
Succession to office uf mahant— Usage—Customary 
Law— Selection of mahants—- Nomination of dis- 
qualified person, if void—Evidence—Question of 
fact-—-Practice —Abdication, what acts on part of 
mahant constitute—Asthal—Muth—lIncidents ap- 
pertaining to asthal or muth—Position of mahant 
in Northern India 583 


m Solf.acquired property = Khokhars of 
Khalsa Hamid, Montgomery District—Daughters ver- 
sus collaterals—Burden of wproof--Alienation by 
widow -Locus standi of collaterals to bring declara- 
tory suit—Punjab Courts Act (IIT of 1914) — District 

Judge*-Appeal. 

Among Khokhars of village Khalsa Hamid in the 
Dipalpur Tahsil of the Montgomery District, 
daughters have a preferential right of successién to 
their father’s self-acquired landed property as 
against the collaterals and the- orfus lies ve#y heavily 
upon the latter of proving a special cust$m to the 
contrary. 

A bare statement of the last male owner to the 
effect that among Khekhars daughters and sisters 
are not entitled to succeed to immoveable property 











cannot, in the absence of instances, serve to shift 
the burden of proof. 

Where the chances of succession of the last 
male owner's collaterals are very remote, Courts 
should in the exercise of their discretion refuse to 
grant them a declaratory decree to the effect that 
the alienation’ made by the widow shall not affect 
their rights after her death. 

A District Judge under the new Punjab Courts 
Act has no jurisdiction to hear an appeal from the 
decree of an officer who was a District Judge before 
the Act came into force. 

Where, therefore, such an appeal was heard by 
the new District Judge, the Chief Court set aside 
his judgment-decree, and transferring the appeal to 
its file decided it on the merits, P LASHKAR KHAN 
v. Suau Dix, 26 P. W. R. 1916 997 


————— SUCCESSION — Self-acquired property — 
Moveable property acquired with income of ances- 
tral property, nature of—Daughter—Collaterals— 
Burden of proof. 

Under the Customary Law moveable property, 
even if acquired with the income of the ancestral 
property, is regarded as self-acquired property, 

In matters of succession to self-acqnired immove- 
able property a daughter is ordinarily prefegred to 
a collateral and the onus is on the latter to estab. 
lish his right of succession, 

A person who rests his title upon a novol custom, 
must prove it by clear and cogent evidence and must 
satisfy the Court that the custom has been generally 
recognized and followed by the community. P 
GHULAM JILANI KHAN v. Impap Aut, 18 P. R. 1916 
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DAMAGES. See CONTRACT Act, 5, 55. 
Breach of covenant 408 
Contract 540 
=, measure of — Contract for sale of goods to 
be delivered in instalments, breach of [ 


man suit for—Breach of contragt—Burden_ of 
proof 





suit for —Slander—~Words imputing unchasti- 
ty toawoman—Special damage, if tobe proved 673 
Wrongful dismissal of servant—Notice 981 


DANCING GIRL. See HINDU Law, 


DEBT. See Contract; HINDU Law; SUCCESSION Cer. 
TIFICATE ACT, S. 4. 
- Surety’s right to control appropriations of 
money paid in by principal debtor—Appropriation 
of payments, rule of, and its variation—Surety, 
liability of 34 


DECLARATION, suit for—Plaintiffs claiming to be 
collateral nephews and reversionary heirs of certain 
person—Maintainability of swit—Interest, present, in 
property, failure of, effect of. 

Where the reversionary rights of certain persons are 
denied, a suit by them for a declaration that they are 
the collateral nephews and reversionary heirs of a 
certain person, is maintainable irrespective of the 
fact whether or not they have any present interest 
in thg property of thas person. Q MUNNU SINGH v. 

eBACHCHU SINGH 183° 
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DECREE. See Civiu Procepure Copr, s. 2 (2). 


, execution of —Ambiguity in decree—Duty of 

executing Court—Construction of decree—Plaint and 
judgment, if to be read together—Temple—Puja— 
Decree declaring precedence as to certain honours 
and ceremonies —Hvasion of decree, 

It is open to a Court executing a decree to con- 
strue it in the light of the plaint and the judgment 
if there is any ambiguity in the decree, 

Where on a proper construction of the plaint and 
judgment of the High Court ina case it is clear that 
ina aishnavite temple the puja is not ended by 
merely waving the camphor light before the deity but 
becomes complete only with sevakalam and athu- 
murai with a distribution of the holy water to the 
thirthakars and the archakas garlanding the thirtha- 
kars and that the archakas should then sip the holy 
water only at the close of the puja: 

Held, that it was an evasion of the decree of the 
High Courtforanarchaka tosay that the puja was ended 





after waving the camphor light and he wasentitled te 


sip the holy water immediately after it and 
sevakalam and sathumurat and distribution of holy 
water to thirthakars were innovations only recently 
introduced into the temple and did not bind the 
archakas. 

Held, alno, that it wasan evasion ofthe decree for an 
archakaenot to garland the thirthakars himself but 
direct others to do it when the decree directed him to 
do it himself. M RANGACHARIAR v. SOURI BATTA- 
CHARIAR 561 


mn, ot parte— Small Cause Court decree, applica- 
tion for setting aside 133 





passed by Court of competent jurisdiction, 
whether can be treated as nullity—-Remedy against 
such decree is by appeal ov revision, 


A mortgaged his lands to B and sold the equity of 
redemption to C whobrought an action to redeem 
and obtained a decree thereon; but the Court of 
Appeal ordered the payment of a further sum by C 
to B under a covenant, which sum not being paid B 
wat restored to the possession of the mortgaged 
property. B then brought an action for mesne 
profits and obtained a decree, in satisfaction of 
which C’s equity of redemption was sold and paur- 
chased by B who then dealt with the property as 
absolute owner and created a mortgage in satisfaction 
of which the property was sold and purchased by D. 
The heirs of C, regarding the decree in favour of 
B for mesne profits against Cand all the proceedings 
thereunder culminating in the sale to D as contrary 
to law and, therefore, a mere nullity, assigned their 
equity of redemption to F. On the heirs of Band F 
bringing actions to redeem: * 

Held, that the Court which passed the decree for 
mesne profits against the mortgagor had, full juris- 
diction in that behalf and the remedy against his 
decision was by appeal or revision and that it could 
not be treated as a mere nullity, P C PARBHU 
Dyar v. KALYAN Das, 20 C. W. N. 425; 19 M. L.T. 
206; (1916) M. W. N. 234; 3 L. W, 293; 23 C. L. J. 
411; 88 A. 163; 18 Bow. L. R, 382 505 


Grant—Assignment of property to female 
. members of zemindar’s household—Death of any 

such member—Personal decree against decedsed— 
hi Property, whether liable in execution 9 
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, setting side of—Plaint, allegations in, 
weight of—Fraud—Guardian ad litem—Plaintiffs, 
position of—Certified guardian—Court, power of— 

' Gross negligeyce. 


Where a decree is obtained upon allegations in a 
plaint which are subsequently found to be incorrect, 
but ig is also found that the plaintiffs did not 
owing to certain circunestances, e. g., their distant 
residence from the defendant, know that those 
allegations were untrue in fact, that deoree cannot 
be set aside on the grotnd that the plaintiffs 
obtained it by means of frand. 


When a suit is filed against a minor, for “whose 
person and property a guardian has already been 
duly appointed by a competent Court, that guardian 
ought properly to be made the guardian ad litem of 
the minor; but where this appointment, or fhe 
identity of the person: so appointed, is not known 
to the plaintiffs, the Court trying the suit is com- 
petent to appoint an officer of the Court for that 
purpose. And where the guardian ad litem thus 
appointed does not, in spite of his endeavours to 
obiain instructions from the minor, receive them 
and leaves the decision in the hands of the Court, 
and the Court decrees the plaintiffs’ claim, he cannot 
be accused of gross negligence in conducting the 
suit, and the decree so passed cannot be set aside on 
the ground of said gross negligence. O Girsa DAYAL 
v, RAGHU MAL 


- ® 
of Settlement Court providing for cash nankar 
, -— Postscript signed by Setfement Offecer making nan- 
kar payable from certain villages, effect of ~Charge— 
Immoveable property—General Clauses Act (X of 
1897), s. 3—Adrverse possession—Limitgtion Act (IX 
of 1908), Sch. I, Art. 182. 6 ° 


A. decree of the Settlement Court providing for 
payment of cash xanka contained a postscript of 
the same date, signed by the Settlement Officer and 
stating that the allowance was payable from certain 
villages: l 

Held, that the postscript wasa part of the decree 
and created a charge on the villages. 


A right to receive a cash*nankar out of the profits 
of a particular village isa benefit arising out of 
land within the meaning of section 3 of Act X of 
1897, and at all events a haq of the nature contem- 
plated by the explanation appended to Article 132 
of the Limitation Act. 


A right to nankar allowance may or may not he 
the subject of adverse possession in certain circum- 
stances, but where that right forms part of a larger 
estate which has been divided in a particular manntr, 
and has been enjoyed in severalty for more than 12 
years, the enjoyment of that right, whether 16 relates 
to the nankar allowance or tothe remainder of the 
estate, can form the subject of adverse possession. O 
Derute COMMISSIONER, FYZABAD V. JAGJIWAN BAKsH 
SINGH 461 
m | tote sfer of, Py unrecognized, transferee, validity 

of —Execution — Practice. 

A transfer of a decree by an unrecognized trans- 





e feree is seldom objected to in practice and is 


recognized by the Courts as passing a good title. M 


«Man SAHIB LEVVAI v. GOPALIER, ‘ 55$ 
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DEFAMATION—Slander— Words imputing wnchastity 
to a woman—Sutt for damagese-Special damage, if to 
be proved, 

A suit to recover damages for slanderous words 
imputing unchastity to a woman is - maintainable 
without proof of any special damag&. The Common 
Law rule on the subject is not‘consonant with the 
demands of justice, equity, and good ‘conscience. 
UB Nea Nyro v. Mi Tr, U. B. R (1915) I1,098 

9 


DIVORCE. See BUDDHIST Law., 
DOWER. See MUHAMMADAN Law. 


BASEMENT—Additional burden—Encroachment upon 
original easement—Limitation. 


Where the defendant raised his wall from 11 feet to 
19 feet erecting a second storey of his house and put 
adopalia or double-sided thatch thereby placing 
an additional burden on the plaintiff's wall: 

Held, that this was an alteration which constituted 
an extension or encroachment upon the original 
easement enjoyed by the defendant and also an 
actionable wrong; 

that the limit of the defendant’s right of support 
must be determined by his actual enjoyment up to 
the date of the encroachment complained of; 

that the defendant’s case being a claim of a right 
of support or easement, he could acquire it 
only after 20 years’ uninterrupted enjoyment and 
that Article 32 of the Limitation Act, 1908, was 
inapplicable to the case. A Jappu Ram v. KANHAIA 
Rax j 90 
EASEMENTS ACT (V or 1882) S. 15 192 


5. 15-—-Easement—Prescriptive right, acquisi- 
tion of —Right to put dam across channel—Enjoyment 
to be till Byears prior to institution of suit—Limita- 

tion Act (IX of 1871)—Limitation Act (XV of 1877). 

A prescriptive right to an easement can be 
acquired under the Easements Act, only if the 
enjoyment of the easement for 20 years ended 
“before the beginning of the two years next” 
before the suit was instituted. 

Enjoyment for 20 years under the prior Limit- 
ations Acts before Act V of 1882 came into force will 
not be enough as that wéuld not be enjoyment for 
“two years next before the suit was instituted.” 

Where the question was as tothe right to put a 
dam across & channel: 

Held, that it was a question of acquisition of an 
easement by prescription, and the burden was entirely 
on the plaintiff to prove enjoyment for 20 years; and 
that it was not enough for him to prove possession for 
12 years, and then say that the onus was shifted on 
toghe defendant. Mi RANGAPP NAICKER V. APPALA 
RAJA 503 


=t §s. 28,33, 35, 51—-Right of dominant owner 
to passage of light and air—Re-building of dominant 
tenement, effect of -Substantial damage to pigintif, 
proof of. 

Under the Common law the dominant owner 
has the right thas the servieft owneg® shall not 
obstruct free access to the ancient window of 
those cones or pencils or rays that have hitherto 
found access to it. This right is not lost by shifting 
ythe window backwards or forwards, but it is subjegt 
to the proviso that if, in spite of an obstruction being 
erected by the servient owner, the same quantity of 


4 
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EASEMENTS AOT—concld. 


light still penetrates the ancient window the domi- 
nant owner has no remedy in equity. 

Where the dominant tenement is re-built the 
relief to which the dominant owner is entitled is 
further limited by section 51 of the Easements Act, 
there must be no greater burden imposed on the ser- 
vient tenement. 
under existing conditions must be such that it would 
have been a nuisance also under the conditions for- 
merely obtaining. The dominant owner® cannot 
enlarge his remedy by blocking up an old window 
and building another of the same dimensions in 
another place. 

Per Pratt, J. C.—There is no. actionable wrong 
unless there isa material interference with the 
physical comfort of the plaintiff or other substantial 
damage as defined in section 83, Easements Act. 
S PREMJI LADHA v. VISRAM Amun, 958. L. R. are 
———— Ss. 33, 35, 51 615 
EDITOR or Newspaper, duties of—Power of 

Managing Director to vary or alter duties—Refusal 

to do duties assigned—Claim for salary—-Contract 

_ Act (IX of 1872), s. 54 929 


EJECTMENT. See Acra Tenancy Act, s. 58; LEASE; 

LANDLORD. 

— Cause of action—Suit for ejectment—Title 
and adverse possession--Decree on possessory title 
as against trespasser, when to be given 167 

Favourable rent—Deliberate concession-~Eject- 
ment by notice. 

Tf the rate of rent is favourable by deliberate 
coucession, the tenant cannot be ejected by notice. 
U P B R LACHMIN v. BELAHRA ESTATE, 2 O. L. J. 
787 257 
by notice—Favourable rent, deliberate and not 

accidental, efect of. 

Tenants holding ab a favourable rate, deliberate 
and not accidental, of rent cannot be ejected as mere 
tenants. U P B R` KRISHNA PRASAD SINGH v. 
SURAJ PAL SINGH, 2 O. L, J. 739 4 21 


by notice—Favourable rent, accidental—Re- 
sumption or assessment of rent. 

The mere fact that alow rent is paid, does not 
in itself operate to deprive the landholder of his 
right to eject by notice; e. g, where the favourable 
rent is absolutely an accident. The -provisions re- 
lating to resumption or assessment of rent on 
holdings held at a favourable rate of rent provide 
an additional method of procedure but do not have 
the effect of making it incumbent on the landholder 
to proceed under them." U P B R RAM ADHIN ~v. 
BHAGWATI PRASAD SINGH, 2 O. L. J. 707 141 


Notice, contesting of —Under-proprietary rights 
set up» Prima facie claim to be established—Cowrt, 
duty of. 
Where ina suit to contest a notice of ejectment 
the plaintiff sets up 2 claim that he is an under- 
proprietor and not a tenant, it is obviously the 
duty of the Court to adjudicate on this claim in 
so far as the prima facie case is concerned. UPBR 
MAHABIR SINGH v, MANAGER, Court or Warps, 2 0. 
L. J. 729 
wwf Notice, invalidity of —Holding, part of. 














rentah and had besides another holding jointly with 
® 


- 
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The obstruction which is a nuisance* 
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e 
Where a tenant had a separate holding at a certain 
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EJECTMENT—contd. 


another person, the rent of which, so far us ‘his 
share was concerned, was included in that of his 
Separate holding without its, amount having been 
specified,-and the landlord . issued a notice of eject- 
ment against him in respect of his separate holding 
only: 

Held, that the notice was under the circumstances 
invalid as being in respect of a part of a holding only. 
U.P.B.R Kun BIKAR Vv. AMRESH BAHADUR /SINGH, 
2 0. L. €. 743 -263 


Notice, invalidity of—Land not clearly specified 
— Area, total, not agreeing with that of plots taken 
together. 

A notice of ejectment is bad if it does not clearly 
specify the land from which the tenant is to be 
ejected; e. g., where the total area given in the notice 
shows that all the Jand in his possession has been 
included, whereas the plots given in the notice are 
only those which he originally held and not those 
which he subsequently took, `U P B R SURA 
Barı u. MANAGER or NANPARA Estate, 2 0. L. J. ae 
Rent, entry as to, wrong—TFresh staluiory period 

— Clerical error. 

Wherqin reality there has been no enhancement 
of rent, but simply by a clerical error the rent 
is shown as nominally: enhauced iw partition papers, 
the tenant cannot take advantage of the wrong entry 
and set up fresh statutory period from the timè of 
the partition, even though the same amount of rent 
as entered in the partition papers is put down in 
the notice of ejectment served upon him. U P B R 
ACHHAIBIR SINGH v, DALIP SINGH, 2 O. L. J. 717-234 


Stranger taking: possession of deceased tenant’s 
holding—Rent, receipt uf, effect of—Admission to 
tenancy— Fresh statutory period. 

The receipt of rent, for periods subsequent to the 
death of a tenant, from aman whois notan heir to, 
but takes . possession of the holding of, the deceased 
tenant, constitutes his admission to tenancy, and a 
fresh statutory, period begins from the date of his 
thus taking possession. U.P B R JAGMOHAN 
UPADAYA v. KAMTA SHIROMAN Prasan SINGH, 2 O. L. 
J. 730 < 247 


, suit for—Plea of permanent tenancy— Waste 
Lund Grant Rules (Burma), 8. 12—Evidence—State- 
ment as to subject-matter of suit after cessation of 
interest— Evidence Act (I of 1872), s. 18. 

Where, ina suit in ejectment brought after issue 











- of notice under section 12 of the Burma Waste Land 


Grant.Rules, the defendant sets up a plea of per- 
manent tenancy, the Court ifbound to enquire into 
its truth and record a finding thereon, 

Statements made by a person regarding dhe subject- 
matter of a suit after his interest in it has ceased, 
caunot be used as admissions under section 18 of the 
Evidenca Act. LB Ma Suwe Yat AUNG ù. MAUNG 
Da Li 888 
efenant at favourable rent, status of-—Notice, 
ejectment oy. 

The status of a tenant at a favourable rate of rent 





is superior to that of a mere tenant, and, therefore, e 


Re cannot be ejected by notice. U P B H (LAL 


RIBHUWAN NATH Sinau v. GANGA Dut, 2 0. L. J. 722 > 
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EJECTMENT—coneld. 
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Tenant leaving village—Zemindar letting 
holding to another~Suit by: former tenant against 
new one as sub-tenant, maintainability: of ‘6 





Trespass—J urtsdiction, 

Where a person trespasses upon the land of a 
zemindar for any purpose other than: cultivation, a 
suit te eject him lies only in the Civil Court, but 
where the trespass is for the purposes of cultivation 
a Revenue Court alone has jurisdiction to pass a 
decree for his ejectment. -U-P BR: Cuampa Kuan 
v. Pati RAM 70 


EJUSDEM GENERIS, rule of, applicability'of | -489 
EMERGENCY LEGISLATION ‘CON a UAN Cl 
AOT (I or 1915) 724 
ENHANCEMENT or REN'T. See Ouvu Rent Act, 
S. 33, 
ESTOPPEL. See Evipence Act, ss. 116, 116. 
Deposit made by transferree of non-transfer- 
able holding—Withdrawal of deposit by aa 





Landlord, position of—Enhancement, illegal, of 
rent-—Aeceptance of-rent, effect. of. 

A landlord accepting rent as enhanced by “him 
until the enhancement is declared illegal, “is -subse- 
quently debarred from pleading that no fresir stabu- 
tory period began from the date of the enhancement, 
when the tenant gets up such period in contesting 
a ñotice of ejectment, U P B R RAMESHWAR 








Baxusy SINGH v. RAÇHUBARS 20. L. de 757 163 
- Mortgage snit — Previous statements by 
paun affirming Aas eee eat 954 
Receipt of part of purchase- -money by rever- 

sioner e “999 
by representation or conduct 775 





EVIDENCE—“Any other.evidence’ ihat may be- pro- 
duced,” whether includes evidence contained in 
agreement or compromise between landlord and 
tenant— Recital in kabuliyat executed «after 2nd 
March 1882, if admissible to prove zerait—Zerait 





land -9078 
— Bengal District Gazetteer for Bankura, 
evidentiary value of F53 


—Criminal breach-of trust with reference to 
certain ttems—Civil liability determined by Civil 
Couri— Judgment of Civil Court, whether relevant—- 
Complaint, whether to be proceeded with during 
pendency of appeal rn civil case. 

Where the accused-is charged with criminal breach 
of trust with reference tocertain items and 
question of civil liability with respect to those items 
has been determined by a competent Court, the 
judgment of that Court would be the best evidence of 
the cigil rights of the parties, and hence:a relevant 
fact and admissible in evidence. 

The complaint unger the circumstances ought not 
to be ebi en with during the ependency ‘ot the 
civil proceedings by way of appeal. B ‘In re N. F. 
MARKUR, 18 Bom. L R. 185; 17 Cra. L. J. 153 633 


Discrepancies—Appreciation of evidence by 
‘rial Court, weight of 852 
— — Suestion of fact—Practice 583. 
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EVIDENCE—coneld. 


were Similar transactions of forgeries, relevancy 
of,-in a charge of forgery—Forged document, mere 
* filing of copy of,ifusor - 


* 
ma m, secondary —Unstamped agreement, terms of, 
sale of. goods.under, proof of —Suit for goods delivered 
or = value-—Detinue —Conversion—Limitation ct 

(IX of 1908), Sch. I, gts. 48,.49; 62. ? 

A claim for the value or return of goods delivered 
to defendant cannot be proved by an unstamped 
agreement between tĦe . parties, but the plaintiff can 
prove the fact of delivery and state that he got 
nothing in’ return and the onns is then shifted on to 
the defendant for showing his right to detain the 
goods, | 

Such an action is one in detinue or conversion to 
which either Article 48 or Article 49 of the Limit- 
ation Act applies, and not Article 62. 

Recetpt of grain is not receipt of money within the 
meaning of Article 62 of the Limitation Act. M 
Crami v. ANO PATTAR 


——_~~— Unregistered lease, admissibility. of,. to 
ascertain.extent of adverse possesssion.. 524 


EVIDENCE ACT (I or 1872); S. 13, 


mamanis, 13 (a); 82 ('7)-—Wills not admitted to Pro- 
ge admissibility. of—Succeasion Act (X of 1865), 
6. OY, e 
Documents alleged to be unprivileged Wills, which 
“have not, been-admitted..to Probate, are not admis- 
sible in evidence under - sections 13 (a) and .32-(7) 
of the Evidence Act, excepteon proof by one of-the 
attesting, witnesses. that they haye been executed in 
accordance with section.5') of the Succession. Act. 
oC .: Montiswar PANDA v. RUNDAR. NARAIN, 22 O. L. 
J. 55T 


a ~~ Ss, 13 (b), 35, 159 —Minority, plea of-—~Bur- 
den of proof—Age certificate by medical, man to pri- 
cate patient, relevancy of-—Judgment holding a person 
to be minor, admissibility of. 


It is for the party..who. comes to Conrt and 
pleads: minority .to .make. out his case before the 
adyorse:pårty can be required to rebut: it,- 

An age certificate given by a medical man, ton 
private: patient is not .relevant as a ‘public record 

under section 35 of the Evidence Act, but-can only be 


GENERAL INDEX, © 


306- 


+ 


661; 


44G- 


342.. 


used. for the purpose of refreshing the medical. 
man’s memory under section 159’of the Evidence Act. 
when such officer.is examined as witness... 

A judgment holding a person to be a minor does 
not determine. any right pertaining to an individual» 


e andis inadmissible in evidence under section 13 (b) 


of. the Evidence Act. Mi VENKATA - RANGAPPA: 
NAJOKEN. uU. SUBRARAYA GOUNDAN 142 


waman mm §. 18—Statement as to subject matter of` 
snit after cessation of interest 888 


wa = Ss, 21 (1), 32. (5)— Statements ùs to date 
of birth, when admissible—Date to birth, knowledge 
of, presumptéon as to—-Burden. of prey as to date of 
birth—-Limitation -Statements against interest, , when 
admissible—Affidavit, statements in, wncontroverted— 
Plaintiff, : if bound to prove that they were meale 
under the circumstances therein . mentioned — 
Horoscope, admissibility of, in eridenge - Airthueai 
accunt, what iso" t- j 
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EVIDENCE ACT—contd. . 


Per Wallis, C. J—The burden of proving 
that a person was born on a particular date is om the 
person who alleges it. 

Statements as to the date of birth of a person 
contained in his deposition and in affidavits filed 
by him are admissible in evidence under section 21 
(1) read with section 32 (5) of the Evidence Act, 
if made by a person having special means of know? 
ledge, whether personal or hearsay. 

A European may be presumed to know his own? 
birthday asa matter of course bnt there fs no sneh 
presumption In the case of Hindns of the Nattukottai 
Chetty class. ‘ 

Per Seshagiri Iyer, J—Tho burden of proving that 
a suit is in time is on the plaintiff. 

Under section 32 of the Evidence Act the tests 
of admissibility of statements against interest made 
by deceased persons are that (1) the deceased must 
have had personal knowledge of the facts he was 
stating; (2) the facts stated should have been to the 
immediate prejudice of the deceased; (3) the state- 
ment must have been, to the knowledge of the 
deceased;' contrary to his interest; and (4) ‘the 
interest must be either pecuniary or‘ proprietary. 

A plaintiff is not absolved from proving that an 
affidavit, sworn to by him previously, was made 
under the circumstances mentioned therein, even 
though there is no explanation onthe defendant's 
side for the plaintiff ‘having made such statements, ` 
if they are false. 

A. horoscope is receivable in evidence under 
section 32, clanse (5), of the Evidence Act, 
and not under clause (2) or (6) of that section, but 
the party making ib must have had special means of 
knowledge. 

Among Nattukottai Chetties, an ainthugat account ® 
is.an account of properties in the possession of n 
person and it may. include properties held by him on 
trust. Mi. RaMANATHAN (HETTY «. MURUGAPPA 
Crerry, 3 La. W. 216; (1916) 1 M. W. N. 208 969 





S. 24—“Person in authority” —-Test-——Village 
Police Patel,: whether a person ite authority-—-Chaige 
to Jury—Omission to’ state important points in 
accused’s javour—Interference by High Court— 
Statement of confessional character before Magis. 
trate, if governed by s, 24 
In order to determine whether a certain individnal 

isa “person in authority” ‘within the meaning of 

section 24 of the Evidence Act, the test is whether 
the person had authority to interfere with the 

‘matter, and any concern.or interest in itis sufficient 

to give him that authority. 

Where, therefore,a Police Pate] took part in the 
investigation and actually arrested one of the 
accused? 

Held, that he was a person in authority within the 
meaning of section 24 of the Evidence Act. 

Where “ib appears that the Sessions Judge has 
prejudiced the accused by- omitting from his charge 
to the Jury points of capital importance telling in 
the accused’s favour, the High Court evill interfere 
and set aside the conviction. 

Quere—Whether a statement of a confessional 
gitarncter made by an accused before-a Commiting 
Magistrate -is governed by-the provisioris of segtion 


- 24 of the Evidence Act. B Farina APPAY® v 
e , 
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EVIDENGE AOT— contd, 


Emperor, 17 Bom. L. R. 1059; 40 B. 220; 17 Cr. L. 
. J. 138 309 
` —§, 24—-President of punchayal, if person in 
authority 828 

S. 27—Revolver discovered from accused's 
field as result of information given by accused— 
Accused’s statement, admissibility of-——Arms Act (XI 
eof 1878), ss. 19 (£), 20. 


e å statement of the accused that he had buried 
a revolver,and bullets in his field is admissible in 
evidence, under section 27 of the Evidence Act, if 
the arms are discovered in consequence of the 
information supplied by the accused. 

The discovery of arms as aforesaid fulfils the 
requirements of sections 19 (f. and £0 of the Arms 
Act. P Isner SINGH v. EMPEROR, 72 P, L. 1916; 
24 P. W. R. 1916 Or. 823 


—-Ss, 30, 114, illus. (b), 133— Accomplice, 
evidence of —Oorroboration—Identification by stran- 
gers, value of. 

The evidence of an accomplice is unworthy of 
credit unless it is corroborated in material particulars, 
Where there are more than one accused persons there 
must be corroboration against each of the accused 
showing his_ connection with the offence alleged 
against him.” 

The identification of the .particular accused by 
witnesses to whom they were strangers is not 
valueless. P NIKKA v. EXPEROR, 17 On. L. J. 156; 











19 P. W. R. 1916 Cr. 636 
| =S, 32 (5) 969 
——— S. 32 (7) 342 
wo N. 35 142 
mae N, 4l 798 





S. &5—Registration Act (XVI of 1908), s. 
60 (2)—Power-of-attorney, admissibility of, in 


evidence —Civil Procedure Code (Act V of 1908), 0. 


TY, r. 2. 

A registered power-of-attorney is admissible in 
evidence to prove agency under section 85, Indian 
Evidence Act, and unless its genuineness is suspected, 
in which case proof of its execution can be called 
for, the agent should be allowed to appear and act 
within the meaning of Order III, rule 2, of the Code 
of Civil Procedure. © HABIB-UN-NISSA v. MUSHAR- 





RAF ALI, 18 O. C. 372 661 
S. 90 —Presumntiom of genuineness, if appli- 
cable to Will more than 30 years old 273 


S. 92--Secondary evidenceobjection to, when 
to be taken—Relinquishment of interest, validity 
of—Misjoinder, question of--Finding of fact. e 
When a party produces in evidennce a certified 
copy without proving the circumstances entitling 
him to give secondary evidence, objection to it must 
be taken by the other party at the time of admission 
and such objection will not be allowed at a later 
stage. J 

A relinquishment of an interest is valid unless the 
person executing the relinguishment deed repudiates 
any intention to convey an interest by the dooumené 


and the Court is satisfied thatthere is no such ° 


intenfion, 


INDIAN CASES. é 


6. [1916 
EVIDENCE ACT—contd. zs 


A finding of fact ona question of misjoinder arrived 
ation evidence cannot be disturbed’ by a High Court 
in second appeal. Wi UPPARA HANU MANTHU v. Peppa-* 
PALLE SAMACHARLUS (1916) 1 M. W.N.9 188 


— 5. 92— Writlencontract-—Evidence to substitute 
real for merely nominal contracting party, if admis- 
sible—Praud—Benami trangaction, nature of —Parol 
evidence, admissibility of—Contract Act (IX of 
1872), s. 233. < 


The plaintiffs sued B and Ç for specific perform- 
ance of a contract, in form made and executed by B 
alone. In the written contract C was described afa 
broker to whom both the plaintiffs and the defendant 
B agreed and bound themselves to pay brokerage: 

Heid, that section 92 of the Indian _Evidence Act 
precluded the plaintiffs and the defendant B from 
giving parol evidence to show that the real parties 
to the agreement were the plaintiffs andthe defend- 
ant C, and that the defendant B was only a 
benamidar, 

that B, however, might prove by parol evidence, if 
he could, the-true nature of any agreement which 
snbsisted between him and ©; 

that when the ‘evidence as fo the trne nature of 
the agreement between B and C was admitted, it 
would be treated as evidence between all the parties, 
and their legal rights and liabilities would be adjusted 
in, the light of this evidence. 

Section 233 of the Indian Contract Act has nothing 
to do with and cannot ’overrideethe gengral law of 
evidertce. ° < 

It is not a fraud merely to break promises or fail 
to perform obligations in futuro. Frauds ought to be 





restricted to misrepresentations, and dishonest mis- ` 


representations of existing facts. à ; 
Real benami transactions , are triangular. Where 
a transaction is truly benami, i. e., where the pur- 
chase has been effected in the name of the nominal 
purchaser, no difficulty would arise under section 92 
of the Evidence Act in settling the dispute between 
the nominal and the real purchaser, as between 
them there would be no writing. But in transactions 


supposed to be benami bub which are not benami . 


at all, asfor example, where a person with the 
object of shielding his property from his creditors 
purports to sell it to some one named by himself, 
and the sale-deed ig accordingly made out in that 
person’s name as the purchaser, it would not be 


open to parties to such acontract to give parol ` 


evidence of the true nature of the transaction 
underlying it. Parol evidence, however, may be 
given in such cases also to serve a different purpose, 
that is, to show that the transaction was bad for 
failure of consideration. B LAXMIBAI v. KESHAV 
ÀNNAJI, 18 Bom. L. R. 134 386 


—§, 108-—Widow not heard of since 1870— 
Reversioner, suit by—Burden of proof—Widow, 
actual death of, proof of, necessity of 484 


—§. 109e-Suit for possession— Defendants 
admission of yPevious tenancy—Plea of subsequent 
purchase ~Burden of proof —Presumption. 

Where in a suit for possession of certain lands the 
defendants admitted having worked the plaint lands 
as tenants, but claimed to have subsequently bought 
the lands from the deceased proprietor; 








$. 
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* EVIDENCE ACT—contd. e 


Held, that the admission of tenancy had the effect 

* of shifting the burden of proving the subsequent sale 
on the defendants to rebut the presumptiog that they 
were still tenants. B Mı Kyan Me v. Mr Hin 
Cuon, 8 Bur. L. T. 292 600 


—8. 114, illus. (b) 6% 


—§. 115—Estoppel, equitable—Feeding the 
estoppel—Transfer of Property Act (IV of 1882), 
e. 43, principles of, appltability of—Estoppel, if 
applicable to Hindu conveyances prior to the Act 
Sub-tenagcy, permanent, by estoppel. 

Foor iticca temporary tenants of certain land 
having no right to grant a permanent sub-lease 

, granted by a pattah a permanent sub-lease to the 

defendants’ predecessor-in-interest in the land held 
by them, and subsequently two of them gave up 
their tenancy andthe other two obtained a permanent 
interest by a settlement in mokurart mourast 
inthe whole land. The plaintiff purchased the 
land .from the latter two tenants and sued for 
declaration of his title and recovery of possession: 

Held, that inasmuch as the plaintiff denied 

Ris title from two of the grantors, he was estopped 
from denying the validity of the permanent sub-lease 
on the ground that atthe time of the grant the grantors 
had no title to grant such a sub-lease. 
a Where a grantor by a recital is shown to have 
stated ghat he is seized of a specific egtate and a 
Court finds that the parties proceeded upon the 
assumption that sucl an estate was tg pass, an estate 
by estoppel is created in respect of any after- 
acquired interest of the grantor, the newly acquired 
title being said te feed the estoppel. 

The Principle of estoppel is applicable to Hindu 
conveyances executed ‘also before the passing of 
the Indian Evidence Act and the Transfer of 
Property Act. C KRISHNA CHANDRA GHOSH 4, 
RASIK LAL KHAN 568 


—s— —S. 116 858 


~ smn, 116—Estoppel—Landlord and tenant— 

“At the beginning of the tenancy”, meaning of. 

When once a personis the tenant of another 
person he cannot be allowed to deny that the person 
whose tenant he was, was the owner when the 
tenancy was created. Hecan no doubt admit that 
his landlord was the owner at the commencement of 
the tenancy and allege and prove by evidence that 
the landlord’s estate has subsequently come to an 
end: but he cannot deny that at the commence- 
ment of the tenancy the person with whom he 
enterede into the contract was the owner of the 
property. 

The wordg “at the beginning of the tenancy” are 
expressly inserted in section 116 of the Evidence 
Act to show that the tenant is not prevented from 
showing that after the tenancy commenced the 
estate of the landlord devolved on some other 
person. . m 

If the plaintiffs can°prove that the relasion of 
landlord and tenant existed between them or the 
persons through whom they claim and the defend- 
ants or persons through whom the defendants claim, 
then the defendants are not entitled to deny that the 
plaintiffs or the persons through whom they ctaim 
were the owners of the property during all the time 
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EVIDENCE A@OT—coneld. 

the relation of landlord and tenant subsisted and 

right up to the time that that relationship ceased to 


exist, A Ganpat Rar v. MULTAN, 14 A. L. J. 263; 
38 A. 226 





97 
aS, 133 636 
S. 158 142 


EXECUTION or DECREE — Application for adjourn- 
ment—Step in aid of execution 99 


Application to set aside gale made in time 
— Deposit after 30 days— Application, if entertain- 
able~-Limitation—Extension of time for deposit— 
Power of Court 996 


Application by transferee-decree-holder, 
order on, if appealable—Uncertified payment, 
whether can be recognised 71 








omen A scertainment of mesne profits due to decree- 
holder—Government revenue paid by judgment- 
debtor to be credited to him—Judgment-debtor 
negligently allowing decreed house to be burnt down-— 

Decree-holder, whether can make him liable in 

execution proceedings. 

The Circar assessment paid by the judgment- 
debtor ought to be credited in his favour in the 
ascertainment of the mesne ‘profits due to the 
decree-holder. 

A decree-holder cannot make the judgment-debtor 
liable in execution proceedings for negligently 
allowing the decreed house to be burnt down. M 
AMU SHETTITHI v. MANNIAPPU SHETTITHI 520 


—-Attachment—Provident Fund money in course 
of transmission through Post Office, attachment of, 
effect of—Post Office, if agent* of judgment-debtor— 
Insolvency application pending—Court, power of, to 
retain money— Provincial Insolvency Act (III of 
1907), s. 24. 

The judgment-debtor was a Railway servant, to 
whom a certain sum of money was due from the 
Provident Fund of the Railway payable at Bareilly, At 
his own request it was sent to him by monéy order to 
Simla, While in the course of transmission, the decree- 
holder attached it in execution of his decree. The 
judgment-debtor had put.in a petition of insolvency 
but had not yet been adjudicated an insolvent: 

Held, (1) that while the money was in the custody 
of the Post Office, it was the agent of the judgment- 
debtor and not of the Railway Company and that the 
attachment was good; l 

(2) thatas the judgment-debtor had not been 
declared an insolvent, the Court had no power to 
retain the money in its own hands bat should dispose 
of it according to law. A PARMER v, CawasJEE, 14 
A. L. J. 236 ° 723 
—Attachment and sale of profits—Amount 

not ascertained—Fresh suit, if maintainable, 

The plaintiff sued E, his nephews and his brothers 
and obtained a decree. He sought to attach profits 
due to E from the other defendants. They objected, 
but the plaintiff’s claim was upheld. The profits 
were then put to sale and purchased by the 
latter, but no particular amount was ascertained. 
The plaintiff then brought the present suit claiming 
profits ab Rs. 20 per bigha, The defence was that 
nothing was due to # because the property was 
managed And cultivated by the defendants: 

s 
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Held, that the plaintiff had the same rights which | 
E would have had against’ the defendants and that E 
was ‘entitled to “his share of the profits after » 
crediting to “the defendants a reasonable sum for 
the extra labour expended by them by reason of the 
absence of E. A MAHMUD HUSAIN ~w., ENAYET. 
HUSAIN i 83 


—=--Debts incurred by, proprietor , while, his- 
egtate under superintendence of Court of Wards — 
Decree obtained after release of estate—Hstate, 
whether liable | 681 

——-—Decree-holder, application by, to realize 
money deposited in Conrt—Setp-in-aid of execu- 
` iion 557 
=-=- Decree, transfer, of,,by unrecognized trans- 
foree, validity. of , 558 
Decree, variation of, by execution Court in 
light of subsequent events, legality of — Consent decree, 
degree of validity of. kh 
A decree whether after .contest or on consent 
must, be executed as made, and cannot be varied by 
the execution -Conr ‘in the light’ of subsequent 

events. tO l 
A consent decree, has. precisely as much . validity 

as and: no greater validity than the agreement 

betwėen the parties which receives judicial sanction. 
A decree-holder, who by a consent decree was 
allowed a pathway, of a certain width towards the 
east of ‘the, westernmost boundary of the land then 
in “possession of the judgment-debtor, is not, entitled, 

on thé western, boundary having been subsequently e 

encroached upon by a trespasser, to have the decree 

executed according to the possession of the judgment- 
debtor at the time of execution, C> Prasanna 

Kumari DEBI v Skis CHanpra, 22:C..L. J. 561.. 344 

- Simple. money-decree — Compromise —In- 

stalments—Surety — Surety mortgaging his immove- 

able property —Instalments not paid—Deeree-holder, 
when can proceedin execution against mortgaged 

property of surety ‘ 982. 

-Satisfaction, of decree out of Court—Pay. 
ment nof*certified to Court-—Adjustment not stated 
in execution application—False statement—Frand 
upon Court--Duty of Court . 232 

~————--- Small Cause Court decree, transfer `of, to 
BMunsif's Court—Order.in execution by Munsif, appeal. 
ability.of—Eaxecuting Court, power of -Appeal—Limit- 
-ation-—Application for transfer of decree, if step-in- 
aid’ of execution—Ciril Procedure Code ‘(Act F of 
1908), s. 42—Limitation Act (IX.of 1908), Sch. I, Art. 
182. ; 

The Uourt to which a decreeis transferred for 
execution has powers to execute it as if it passed 
the decree and if orders of such Court are appealable, 














anorder made by it in the course of executing the. : 


transferred decree is also appealable even if no appeal 
lies from a décree of the Trial Judge. 

An: application made to. the Court passing a” 
decree to transfer it to unother Court for execution 
is a gtep-in-aid of execution. A , LARETI v. HAZARI 
Lat, 14 A. L. J. 415. 523 

Time-barred decree, execution of —Requisites 

for execution of time-barred decrees | 663 
EXECUTION PROCEEDINGS— Order passed ox parte e 

after notice to juggment-debtor —Res judicala—Judg- 

ment-debtor'a right fa contest, propriety of rder in 
e . 
+ | e 
ə 


INDIAN CASES. b a 


- 


EXECUTION PROCEEDINGS—concld,, 


subsequent sproceedings— Subsequent dismissal, of 
_ application, for default, efect of. ih 

Where a judgment-debtor had allowed. -añ orde 
for execution tobe passed against him, at.one stage.. 
of execution proceedings, when he had an opportunity 
of contesting: that order, he ought not to be permitted 
at subsequent stage of the proceedings to contest 
the validity of that order and to re-open questions 
which he ought to have met in the former proceed. 
ings. ° 

The conclusive character of the adjudication In 
the former proceedings cannot be affected by the 
subsequent dismissal of an application for default, 
of the decree-holder.. M PERIAKARUPPAN. Cuntry 
v. ÜHIDAMRARA TAMBIRAN, 3 L. W939 .¢ = 443 


>to. set aside. sale on ground . of ‘irregu. 
larity, nature of—Auction sale held: in. con. 
travention of terms.of decree, how can be set. aside 
—Reparate suit, if maintainable 692 


EXECUTION SALE, irregularity in conduct of— 
Under, statement of. value—-Omission to state 
amount due under a mortgage on the property, if 
irregularity | 946, 

Proclamation—Court’s duty—Shorter area, 

sold than, advertised—Purchaser’s remedy, where 

mistake due to carelessness.of Court, ` 1003 

set, aside--Order to refund purchase., 
money to third, party purchaser, whether relating® 
to, exeontiðn, discharge or satisfaction of, debree— 

Appeal—Practice—Poandage, grder to, refund, to 

auction-purchager—~No notige to judgment-debtor— 

Revision—-Jurisdiction —Poundage, whether.can be 

considered as having been paid to judgment-debtor,. 

on setting aside of auction sale," a 235 


FORFEITURE.. See LANDLORD. AND TENANT, 
FORGERY. See PENAL Cope, s. 471: 
FRAUD. See Benami SALE. 


— , decree obtained by—Ewecution sale unger 
fraudulent decree, whether void or voidable—Limita. 
tion for vacating sale—Limitation Act (IX of 1908) 
Sch. I, Art. 95. o e 
A sale in execution of a fraudulent decree is not 

void but voidable. T m 7 

So long as such decree is not, successfully. impeached. 
as fraudulent the sale thereunder must,, ‘stand. 








operative. ` 


‘As a suit for relief on the ground of fraud. must be 
institnted within three years, from. the date of | 
discovery of the fraud, where the plaintiff’s right, to 
have a decree vacated on the: ground of. fraud. ig 
extinguished by limitation, it is not open to him. to 
have the sale in its execution set aside, on the ground 
of fraud in the decree. C RAJKUMAR? SAREEL v 
Ray Kunar Mari, 200. W. N. 659, 767 


.Qecree set aside on.ground of—Original 
suit, whether revived. - f cia 
The fact thata decree is set aside on the pround. 

of frau@does not have the effct of costae the 
original suit, 
Plaintiff sued for 





pre-emption of certain. land.sgold . 
to the defendant. The suit was compromised and a 
decreo was passed in favour of the plaintiff. Subse.. 
quently the defendant sued for and..obtained a 
declaration that the decree had been. obtained iby 


L1916° 


. 


-4 


* 
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FRAUD-coneld. 


_ raud and was nob binding on guim. Thereupon 

_ plaintiff applied for the restoration of his original 
suit, The application was allowed and the plaintiff's 
suit decreed on the merits: 

Held, 11) that the plaintiff’s suit was figally disposed 
of by the compromise decree, which, though set aside 
subsequently, was not reversed but had merely been 
declared to be null and void and of no effect as 
against the defendant; . 4 

(2) that, therefore, the plaintiff's suit was not re- 
vived, his remedy being to bring a fresh suit. P 
"Net RAM 1; AHMAD YAR Ruan, 32 P. W. R. 1916 850 


= Decree, sebting aside of —Plaint, allegations 
in; weight of ~ 481 
, nature of 396 
FRAUDULENT-TRANSEHR—Insolvency—-Sale for 
considération—Preference of body’ of creditors to 
prejudice’ one single creditor, whether fraudulent 





: l < 693 
GENERAL CLAUSES ACT (IX or 1897), s. 3 461 
ee $3, 05.25 “555 





GIET, - See Buppuist baw; Cusron; HINDU Law. 


—— ‘Assignment of property to female members 
of’ zemindar’s household—Death of any such 
meniber— Personal decree against deccused—Pro- 
perty; whether’ liable in émecution. 

When property is assignet tothe female ‘mem- 
bers ‘Of a zemindds’s ‘Household for’ their enjoyment 
in“common, “the ‘right of any “such” member ceases 
on “her ‘death; “ind the property is not liable 
to ‘attachment in execution of °a decree obtaine 
against her personally “where there is nothing to 





* 


_ Indicate thaié she was sued as representing the 


estate for'a debt elleged to be due by the estate. a 


e ‘NarayAnasamwy NAIDU v. MATHUSRI “83 


GRANT, express: and implied—Presumption— Grave- 
yard, timber growing in—Usufruet 91 
zi Limited grant to enure only ‘on performance 
of certain conditions—Resumption on ‘non-perform- 
ance~-Alienation by grantee — Title inconsistent 
qwith terms of grant—Estoppel-—Lvidence ‘Act (I of 





1872), s. 116, 

Seétion 116 of the Indian Evidence Act is not 
exhaustive on the doctrine of estoppel. 

A grantee of land attached to-an office, who was 
to hold the land on performance of certain dutiés 
and to surrender the same on failure to do so, is 
estopped from sétting up ‘any title inconsistent 
with the terms of the grant, and an alieneé from 
such ‘grantee is similarly estopped. ‘MI THAYEL- 
BASAN PILLAI v. VENKATARANMA ‘KRISHNAYAN, (1916) 
1 M. W, N. 119 858 
- “Service inam—Graztee to render service so 

as to deserve patronage of divanuin—Payment of fixed 

kattubadi~ Grant, nature of, 

Plaintiff’s fatier-granted some lands to dgfend- 
ants’ grandfathér in ‘1868 and the deed of grant 
recited (1) that the grant was made gto Nakesh 
Mrutyanjayudu; (2) that the donee had -rendered 
services ‘in’the past; (3) that ‘the ‘said services were 
acceptable to the donor; (4) ‘that the lands Were 
granted as service te that the grantee was 
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“to render services which would deserve the *appro- 


bation of the. divanwm and (7) that the lands were to 


"be erijoyed from’ son to grandson. It appeared farther 


that the katlubadi was never enhanced during the 


"45 years that the “defendants were in possession, 


that the lands had descended in the lineal line for 3° 


generations and that the defendants were and always 
had ‘been willing and ready to render the service. 
The plaintiff now sued to recover. possession: 

Held, that the plaintiff was not entitled to resume 


. the lands and his suit must, therefore, be dismissed. 


Per Seshagiri Atyar and Phillips, JJ. (Wallis, C. J., 
dissentiente), that the grant in question was a*erant 
burdened with service and not a grantin lieu of 
wages and was, therefore, not resumable so long as 


` the defendants were willing to perform the service. 


Per Wallis, C. J.—The balance of authority in the 
Madras Presidency isin favour of the view that 
service inams granted for services of a personal 
nature are resumable. : 

Per Seshagiri Atyar, J.—(1) The presumption in 
Government grants that the lands granted as servico 
inams are resumable, does not necessarily apply to 
grants by zaenindars. 

(2) No general rule can be laid down apart from 
circumstances that a grant for personal or menial 
services is liable to resumption. 

(3) A clause in the deed of grant that the 
grantee “shall be rendering service “so “as to 
deserve the ‘patronage of the diranum” does not 
mean that the grantee ‘was to hold the lands during 
the pleasure of the grantor. Such expressions find 


„Place in grants by zamindars and are suggestive only 


to paya figed kattubadi; (G) that he was, in Tutupe | 
e 


-GROVE. See’ LANDLORD AND TENANT. 


of the vainglorionsness of the grantor, and not of 


any intention to cut down the effect of the grant. 


M KAMARAYUTU MRUTYUNJAYADU v. RAJA oF 
PITTAPURAM, 80 M. L. J. 132; (1916) 1 M. W. N. 279 
“901 


———— Resumption— Oudh Rent Act” (XXII of 1886) 
s, lO7H~—Wajib-ul-arz, interpretation of— Partition 
proceedings , between co-sharers, whether affect 
tenants’ status. 

Section 1O7H of the Ondh Rent Act applies to 
land covered by grove at the old Settlement and 
subsequently brought under cultivation, where the 
wajib-ul-arz says that the land also belongs to grove- 
‘holders, although it lays down a further condition 
that the land when brought under cultivation will 
be liable to assessment of rent. 

Partition “proceedings between the co-sharerg of 
a village cannot affect the status of the tenants of 
that village UPBR JaMin-up-pIN AHMAD. v. 
TAWAKKUL Husain, 20. L. J. 720 237 
—— Trees, whether part of ex-proprietary holding 

—Sale, how effected. 

The treeg of a grove -do not necessarily form part 
of an ex-proprietary holding and the Jaw does not 
contemplate that they cannot- be sold even 
if both zemindar and'‘tenant wish to dispose of 
them. A MOHAN SINGH v., Lacuman Das, 14 A. 
L. d. 244 707 
Trees subsequently cut and land cultivated — 

'Resumption— Oudh Rent Act (XXII of 1886), <. 

107H—Land, whether includes groves. 

Whgre a holding’ is given‘to® person in grove- 
tenwre in the first instance, and the trees are subse. 

e 
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quently: cut and the land cultivated without pay- 
ment of any rent, his title to hold the landas a 
cultivator in rent-free tenure does not commence 
until the trees are removed and the land cultivated. 

Under section 107H of the Ondh Bent Act 
plots must be held as “land” rent-free for 50 years 
and by two successors, and not as grove for that period. 
“Land” as defined inthe Act doss not ordinarily 
include groves. U P B R Gauri SHANKAR v. ABU 
Muwamman, 2 0. L. J. 772 147 


GUARDIAN AD LITEM-—Plaintiffs, position of — 
Certified guardian—-Court, power of —Gross negli- 
gence l i 481 


GUARDIANS AND WARDS AOT (VIII or 1899), 
S. 7 (l)—Appointment by Court of guardian— 
Welfare of minor to be considered —Legal right 
to custody of minor, relevancy of. 


On an application under the Guardians and Wards 
Act, the only question under section 7 (1) of the Act 
is whether it is for tlie welfare of the minor that an 
order should be made by the Court appointing a 
guardian of the minor person under the Act, and not 
whether a certain person is entitled to the custody 
of the minor according to the minor’s personal law, 
Ni DURGAMMA v. LINGAPPA, 19 M. L. T. 294 77 


~m S. 25—“Custedy,” meaning of —“Order for 
return to custody” when can be made—Application 
by Muhammadan father for custody of his minor 
son—-Majority under Muhammadan Law—Indian 
Majority Act (IX of 1875). 


A guardian appointed under the Guardians and 
Wards Actis only entitled to apply under the Act for 
the custody of the ward and cannot bring a separate 
suit. 


The word ‘custody’ as used in section 25 of the 
Act includes both actual and constructive custody. 

A ward who was never inthe actual custody of 
‘his legal guardian but was in his legal custody 
(the actual custody being with the guardian’s consent 
with another), might be deemed to be removed 
from the custody, of the guardian when the person 
in actual possession repudiates to the guardian’s 
knowledge the right of the guardian to the actual 
or legal custody of the minor. In such cases section 
25 of the Act can be availed of by the guardian 
and an order to place the minor in his custody 
can be brought underthe words “order for return 
to custody” used in the section. 

Where, therefore, a Muhammadan father applied 
under section 25 of the Guardians and Wards Act 
for the custody of his minor son between 15 and J6 
years of age, the boy being in the eustody of his 


maternal grandmother: : 
Held, that the father was entitled to the relief 
claimed. e 


Per Sadasiva Aiyar, J— A Mussalman boy is under 
the Indian Majority Act bound to remain in the cus- 
tody ofhis guardian till he attains 18, notwithstanding 
that under his personal law his emancipation would 
have taken place earlier, 

Quexre—Whether a minor can be the managing 
member of a Hindu family? NE Moaipeen 


IBRAHIM NACHI v. MAMoMED IBRAHIM SAHIB, 80 M. Lie 


7. 31 * 894 
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GUARDIANS AND WARDS ACT—*concld. 


S. 45 (b)—Sale of minor’s estate—Guardian’s 
failure to Malise whole purchase-money—Order 
directing guardian to pay unrealized amount into 
Court or in default to pay daily fine—Juriadiction 
of Court to make such order—-Removal of giardian 
~—Illiteraty, whether disqualification for appointment 
as guardian, 

A certificated guardian, who was the mother of 
two minors, obtained permission of the District 
Judge to sell certain property of the minors on 
the allegation that the purchase-money would be 
received in cash and , utilised in the repairg 
of the minors’ house. After the sale she drew up 
and filed an accoant showing that out of the purchase- 
money, a major portion was retained’ by the 
purchaser in satisfaction of adebt due from her; 
whereupon the District Judge ordered the guardian 
to pay the balance of the purchase-money into Court 
within a certain time and upon her failing to do 
so, directed her to pay a daily fine until the 
amount was paid into Court and ordered her 
dismissal from the guardianship: 

Held, that the order for daily fine was ultra 
vires, as section 45, clause (b), of the Guardians and 
Wards Act, which only might authorise the action of 
the District Judge, had not any application to the 
facts of the case. 4 

Held, also, that the said conduct of the mother did 
not disqualify her from continuing as the guardian 
of her sons. . 

Simple illiteracy is no ground for disqualification 
for the appointment of a mother as guardian of her 
sons. C Inve NixHRannessa Bris, 20 C. W.N, 663 
® 2 918 
S. 48—Sutt to contest order dismissing appli- 

cution for guardianship, whether maintainable— 

Admission of a person in his own favour, whether 

admissible — Finding of fact, based on no legal 

evidence— Appeal, second. 

An order made on the application of a person for 
his: appointment as guardian of the person of a minor 
girl and dismissing his application on the ground 
that he had failed to 
the father of the girl, cannot be contested by way 
of a regular suit, which is barred by the provisions 
of section 45 of the Guardians and Wards Act, 1890. 

An admission by a person in his own favour is 
inadmissible in evidence on his behalf. 

A. finding of fact, therefore, when there is nothing 
to support the allegation except the bare statement 
of the plaintiff is not supported by any legal evidence 
and is liable to be set aside even in second appeal. 
P NAGINA SINGH v. SUNDER, 24 P. W.R. 1916 987 


HIGH COURTS AOT (24 & 25 Vicr., 0.104,) S. 9358 
HINDU LAW—ADOPTION—“Anun santhathi”’, whe- 
ther includes adopted son. 

The words “awn santhathi” (male descendant) 
include an adopted son unless the context shows 
that they were intended to be used ina restricted 
sense, to exclude the adopted son. M BALA- 
SUBRAMANIA PILLAI v. PITOHA Prunar (1916) 1 M. W. 
N. 308 552 








a 
—Gondition prohibiting ° partition during 
life-time of adoptive father, reasonableness of— 
Adopted son, whether bound by it. 
A condition made by a Hindu governed by the 





Mitakshara Law at the time of adopting a son and, 


(1916 


establish that he was® 
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agreed to by the natural father, to the effect that 
there shall be no partition of the ancestral property 
dring the lifetime of the adoptive father, only 
defines and limits the son's enjoymeht to the kind of 
enjoyment which a joint son has in ancestral property 
of which his father isthe manager and does not 
deprive the son of his rights inthe property itself. 
It is a reasonable conditidh and is binding on the 
adopted” son. N Korat v, Pancaam, 12 N. L. R. 
29. 5 780 


ADOPTION by lunatic—Lunacy, presumption 
ayjo—Burden of proof—Lwnacy (District Courts) Act 
(XXXV of 1858)— Statutes, disabling, construction of. 
Adoption is not an act which amounts to alienation 

of property like lease or mortgage. It affects status. 

A Hindu is not deprived by any Statute of the power 

of making an adoption unless there are clear, 

unambiguous words to that effect. Therefore in the 
absence of express words to that effect, an order 
appointing a manager tothe properties of a lunatic 
under Act XXXV of 1858 does not incapacitate the 





lunatic from making an adoption till the order is set ` 
aside, f 


Where a person has been found to bea lunatic 
under Act XXXV of 1858, the presumption is that 
he continues to be of unsound mind until the contrary 
is shown, and if an adoption is made by sucha person, 
the onus is on those whd assert it to prove that he 
«vas of sound mind when he made the adoption. 
WI AMANCHI SESHAMMA v. AMANCHI PapMANABHA 
Rao, 3 L. W.€9:; 19 ML. T. 248 578 
ma saman Mitakshara — Adoption by Hindu 

husband without consent of wife Adopted son, right 

of, to sugceed to his adoptire futher’s wife. 
° A person adopted by a Hindu governed by the 
Mitakshara Law without the consent of his wife has 
all the rights of a natural son with regard to his 
adoptive father, but not with regard to the wife 
‘of his adoptive father who has not consented. O 
NARAIN Dat v. Gopat Das, 18 0. C. 841 361 


~—— ALIENATION—Ancestral property sold by 
father during minority of son — Alienation not 
contestea by son within limitation- Sons born 
to son after expiry of limitation—After-born son's 
right to contest alienation after extinction of their 
father’s right~Franud must be-clearly alleged 





m by avidow—Declaratory suit, 
who entitled to institute—Remote reversioner, where 
can seek declaration—Plaint in a suit by remote 
reversioner, what should state—Declaratory decree— 
Discretion of Court—What Court should decide - 
Minor—Sale— Minor, whether can make, collude or 
concur in a sale. 

A® suit for a declaration that an alienation by a 
Hindu widow shall not affect the reversionary rights 
of the plaintiff after the death of the widow, can be 
brought only bythe presumptive reversionary heir 
who would suneceed if the widow were to die at that 
moment. A person having #mere possibility of suc- 
ceeding on the widow’s death cannot Maintain such a 
suit. If, however, the nearest reversionary heir réfuses, 
without sufficient cause, to institute such a suit, or jf 
he has precluded himself by his own act or conduct 
from suing or has colluded with the widaw or 
concurred in- the act alleged to be Wrongful, the 
next presumable reyersioner would be entitled to sue. 
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When a more distant reversioner institutes a 
declaratory suit, he must state inthe plaint the 
circumstances under which he claims to sue in the 
presence of the nearer reversioner; and upon a 
plaint so framed the Court must exercise its judicial 
discretion in determining whether the remote rever- 
sioner is entitled to sue or not, inasmuch as he is not 
entitled to the declaration asked for asa matter of. 
right, On the one hand, the Court has to consider 


whether the plaintiff's chances of succession to thee 


property in dispute are so remote that no declaration 
should be granted, and on the other hand, it has to 
decide whether the declaration, if made, would serve. 
the purpose of perpetuating testimony for whosoever 
might happen to be the next reversioner on the death 
of the widow. 


A house was sold by a deceased Hindus widow, 
The sale for the 
minor purported to be made by his maternal grand- 
mother, the widow of the deceased: 


Held, (1) that although the name of the minor had 
been used as a co-vendor, he was in no way concerned 
in the sale; . 

(2) that the minor was incompetent to enter into 
the contract of sale and was equally incapable of 
colinding with his mother or grandmother or of 
concurring in their act of alienation; 


(8) that, therefore, a more distant reversioner 
was not entitled, in the presence of the minor, to seek 
a declaration that the alienation by the widow and 
daughter would not affect his reversionary rights. 
P KANSHI RAM v. SARDA NAND, 60 P. R. 1976; 88 
P. W. R. 1916 763 





by daughter and widow for recovery of property— 

Compromise—Daughter’'s share under settlement, 

nature of —Suit by reverstoners, whether maintain- 
, able after her death. 


The last male owner made a gift of his lands 
to histwo nephews, one of whom had married his 
daughter. Some disputes hayingswbseqnently arisen, 
the widow and the daughter sued the donee son-in- 
law for the recovery of the suit lands, alleging 
that he held them merely as manager. This suit 
was compromised and the estate was divided into 
three shares, of which one nephew was to take one 
share absolutely, the other nephew was to take the 
other share and his wife the 3rd and both these shares 
were to go after their deaths to their common children. 
On the death of the daughter the plaintiff sued as 
reversioner for the recovery of the property: 


“ Held, that the property awarded to the daughter 
under the compromise could not be deemed to 
have been given to, her for the benefit of the 
estate and to have been held by her as woman’s 
estate, but that the whole arrangement was in the 
nature of a settlement ofa family dispute when 
the parties intended to recognise the title of each 
other tothe properties falling to their respective 
shares, and that, therefore, the plaintiffs’ suit was 
not maintainable. M RAMASAMI NAIDU v. GOMATHI 
521 





e- JOINT FAMILY—Debts incurred by mem- 
bers—Presumption — Family necessity~——Trafsfer 
e of family property— Content ?78 
a 
e 
. be . 
. 


GIFT by last male owner to his nephews— Suit a 


>è 
e 
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JOINT FAMILY — Inheritance—Illegitimate 
son of Sudra by continuously kept concubine-—Succes- 
sion—Eaclusive contubinage— Dancing girl, status of 
—Prostitute—Partition, suit for, by one member of 
co-parcenary—Co-parcenary, severance of, 

Where a woman, who was following the pro- 
fession of a dancing girl and a prostitute, came into 
“the keeping of a Nattukottai Chetty and was ex- 
clusively and continnously kept by him: 

Held that ason born of such union was entitled to 
a share of the property of the Nattukottai Chetty along 
with his legitimate son. 

The mere institution of a suit for partition by a 
member of a joint Hinda family has the effect of 
severing the co-parcenary and the member so suing 
‘becomes divided in interest from the date of the 
institution of the suit. 

Per Sadasiva Aiyar, J-~A. dancing girl should be 
classed as a “Sudra” on the principle that all those 
Hindu castes which are not proved to be twice born, 
must be treated as Sudras where it is admitted that 
they are not untouchables. M SoUNDARARAJAN 1. 
ARUNACHALAM CHETTY, 29 M. L. J. 793, 816; 2 L. W. 
1247, 1266; 18 M. L. T. 552, 568; (1916) 1M. W.N. 
31; 39 M. 136, 159 858 
-t Manager —Money borrowed by one co- 

parcener for benefit of all —Decree obtained against 

borrower alone—Interesi of other co-parceners, whether 
liable to attachment and sale in execution of decree. 

One of the-several Hindu co-parceners borrowed 
money for the benefit of all the co-parceners on a 
bond signed by him alone, Tothe suit on the bond 
his co-parceners were not made parties and a decree 
was obtained against him alone: 

Held, that the interest in the family property of any 
co-parcener other than the judgment-debtor could 
not be attached and sold in execution of the deoree. 
_ Quere.—Whether Hari Vithal v. Jairam Vithal 14 

B. 597, and Sakharam v. Devji, 23 C. 372, lays down 
the law correctly? B Laxman NILKANT v. VINAYAK 

Kesuav, 18 Bom.L. R. 52; 40 B. 329 956 


—_—— plitakshara—Sons, position of — Decree 
passed against father, execution of, setting aside of — 
Immoral purpose to be proved—Ancestral property, 
assertion as to, to be proved—Presumption— Will by 
father to sons — Self-acquired property. 

The sons ina joint Hindu family under the Mitak- 
shara cannot sue to have the execution of a decree 
passed against their fathers upon a debt contracted 
by them, in so far as it is against the ancestral 
estate, set aside unless they can prove that the debt 
was contracted for immoral purposes. 

It is the duty of the members of a joint Hindu 
family, who assert that certain pr operty is ancestral, 
to prove that it is-ancestral. There is no pregumption 
that pr operty belonging to a member of a joint Hindu 
family is necessarily joint ancestral property. 

Where a Hindu father bequeaths the property in 
his hands to his sons by Will, which the sons accept 
and under which there is no intention that the pro- 
perty should be held subject to the incident of 
survivorship, the property comes to the sons as 
their self-acquired property. OQ JADUNATH SINGH v, 
BHABHUTI Prasan, 3 O. L. J. 29 285 
Mitekshara—Joint family of Thakors 

1 Oudh—Marriage óf deceased -member’s daughter 

ran ily necessity, 9 5 e 
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In a joint Hindu family of Thakurs of Oudh 
governed by the Mitakshara Law, money borrowed 
to meet the expenses of the marriage of a daughttr 
of a deceased ‘member, to whose property the 
remaining male members have succeeded by survivor- 
ship, is money borrowed for a family necessity. O 
GANGA BAKHSH SINGH V. ABHARAN Sinau, 3 0. L. J. 
11 601 
— JOINT FAMILY —Redemption against mem- 
bers of joint family Some members minors—Karta 
refusing to act as guardian of the minor member— 
Guardian ad litem of that minor member appoint- 
ed without notice to minor or kavta-—~Suit Motly 
contested by karta—Redemption decreed—Decree, 
whether binding on minor. e 805 


Representation by some, effect of— 
Bond in favour of three members of joint family— 
Death of one—Suit by survivors, if maintainable. 

If the members ofa joint family allow some of its 
members to represent them and one of the latter dies, 
the survivors cuntinue to represent them. 

Where a bond was executed in favour of three 
members of a joint Hindu family and one of them 
died: 

Held, that the survivors could maintain the suit. 
A RAN KISHORE v. PARMESHRI, i4 A. L. J. 255 123 


Separation —Limitation Act (IX of 











1908), s ss. 19, 21— Acknowledgment by manager after 
4 


dissolution of famidy, validity of. 

In a joint Hinda family n deéinite and giuam biguous 
indifation of intention to separate amounts to 
separation. Actual division is not necessary for 
separation. 

A member allowed to manage the proftriy of 
Hindu family after the dissolution wot bre family is 
not an agent duly authorized to make an acknow- 
ledgment on behalf of the separated mombers within 
the meaning of section 19 of the Limitation Act. M 
VUPPALA BAPANNA v. PABBISETTI BHEEMALINGAM, 3 
L. W. 231; (1916) 1 M. W. N. 162 986 


Trade—Promtssory note executed 
by manager——Debt due by family—Liability of all 
members to promisee or his aSsignee. 

All the members of a joint Hindu family carrying 
on a joint trade are liable on a promissory note 
executed by the manager of the family, for a debt due 
by it, to the promisee or his assignee. M AYYASAMY 
PILLAI v. GURUSAMI NAIcKEN, 3 L. W. 463 691 


— MORTGAGE—Mitakshara—Mortgage suit— 
Mortgage by father, not proved immoral, nor proved 
for legal mecessity— Decree, form of, 

Where in a suit for the enforcement of a mortgage ° 
of ancestral property executed by a Alitakshara father, 
the plaintiff (mortgagee) failed to prove that® the 
money advanced on the mortgage-bond was applied 
as stated in the bond and it was not shown by the 
defendants that the money was taken for immoral 
purposes: 

Held, that, adthough the application, of the money 
as stated in ‘thé mortgage-deed was not proved, the 
mortgagee was entitled toa decree for the sum due 
upon the mortgage security against the share of 
the father in the mortgaged property with a right, 
ife the sale of the share and interest of the 
father he ‘hot sufficient to satisfy the debt, 








i 
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interest and costs, to realise the balance by the sale 
of his minor sons’ shares and interest in the pro- 
perty,a period of six months being fixed for 
redemption. © KRISHNA PRASAD v. RAM PERSHAD 
Sinau, 20 C. W. N. 508 i 990 


—PARTITION—Agreement of member's of Hindu 
family not to partition, how far binding. 

An agreement between the members of e Hindu 
family not to come t® a partition is binding 
upon themselves where no equitable ground is made 
out for not giving effect to the. agreement. C 
Cuarra Dassya v. MADAN CHANDRA Das 33 
arta Alienations by members of portions of 

jam family property, effect of—Joint family, dis- 

ruption of. 

The fact that for years past the various members 
of a joint Hindu family have been repeatedly 
alienating various portions or shares of the family 
property as their own, is enough to show that a 
disruption of the joint Hindu -family has taken 
place, although there has been no regular partition 
of the estate by metes and bounds. P MATHRA 
Das v. Goran Das, 69 P. W. R. 1916 526 
——— Mitakshara family — Karta’s account- 

ability, extent of—Previous partition — Burden of 

proof. 3 

In a suit for partition by a member of a Mitekshara 

family, the onus is upon the defendant, contesting 
the suit on the allegation, that there bas been a pre- 
vious partition, to prove such partition. 
e In an ordinary suit for partition of joint family 
property in the absenap of fraud or other improper 
conduct, the ‘only account the karta is liable fot is 
as to the existing state of the property divisible. 
The parties have no right tolook back and claim 
relief agaMnst past inequality of enjoyment of the 
members or other matters, 

But the statement of the karta as to what the 
family property consists of, is not conclusive. En- 
quiries usual in partition suits must be directed by the 
Court to discover whatin fact the property consists 
of, irrespective of what the karta says it to be. C 
PoRMESHWAR DUBEY v, GOBIND Dungy, 20 C. W. N. 
25; 43 O. 459 190 


, princ®ples applicable to —Joint family 
—Earnings of one member, whether presumed to be 
Jamily property—Suit to set aside partition as fraudu- 
lent—Burden of proof. 

Partition amongst the members of a family isa 
family arrangement and is generally resorted to 
in order to keep peace and quiet in the family and 
preserve the family properties, and is -governod by 
the principles applicable to a family settlement 
e Ib is for those who seek to set aside a family 
arrangement to establish the grounds on which they 
impegch it 

There is no presumption that the earnings of one 
member of a family belong to the family, in the 
absence of any evidence that they were thrpwn into 
the common stock or that earnings were jointly made 
by the members of the family. é 

Where, theref@re, a minor on attainment of majority 
sued to set aside a partition on the ground that it 
was unfair and fraudulent, his father having been 
induced to enter into the arrangement by the fraud 
and undue influence of plaintiff's eldest brother, and 

is e 
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e 
adduced no direct and conclusive evidence ir? support 
of his allegations : 

Held, that the plaintiff had failed to discharge the 
burden that was on him of proving any such circum- 
stances which gave him a right to have the partition 
set aside. M YEECHURI RAMAMURTHY v., YEECHURI 
RAMAMMA, 30 M. L. J, 308; 3 L. W. 322 961 


S A L Agreement to sell executed by 
managing co-parcener-—Specific performance, wher 
ther can be claimed after his death against his 
undivided brother—Ageement to sell, whether® 
conveys any present right in property—Contract— 
Executory and executed contract—Distinction in 
Hindu Law-—Right to sue, to what cases appli- 
cable--Trausfer of Property Act (TV of 1882), s. 6 
(e)—-Assignment not covered by the section, 
validity of—Specific Relief Act (I of 1877), ss. 
23, 27 - Mortgage —Specific performance, right to 

‘ claim, whether can be mortgaged 696 


meae SUICCESSION-—Division of property by 
daughters—Family arrangement—Sale by sons of one 
daughter-—Death of that daughter—Surviving daugh- 
ters, right of, to recover. 


-© One R died leaving three daughters B, D and G. 
The daughters divided the property and got the 
names of their sons recorded. Subsequentiy L died. B 
sued to recover possession of the property from the 
transferee of L’s sons: 


Held, that B, L and Ghad agreed to divide up the 
property amongst them in such a way as to bind all 
the three and that, therefore, the suit was not 
maintainable. A BALDEO PRASAD v. BHAGWANTI 


—Stridhan inherited by femule heirs, 
whether becomes their stridhan. 

Stridhan inherited by female heirs does not 
become the latter’s. stridhan. The female heirs 
take only a Hindu woman’s estate in the property. 
C JOGENDRA CHANDRA BANERJEE v. PHANI BHUSHAN 
MooKERJER, 48 C. 64 810 


WIDOW— Alienation — Necessity — Alienee, 
burden on, to prove connection, beMveen money paid 
and necessity, as well as enquiry alinnde— Factum 
of enquiry, if inferable—Sale—Subsiantial considera- 
tion for widow's alienation applied for legal purposes 
Purchaser, if to retain property on payment of 
balance of consideration. 

In order to ronder an alienation by a widow valid 
against the reversioners, it is nob enough for the 
alienee merely to prove the existence of necessity, 
or the making of reasonable enquiries by him. He is 
bound to go further and to show some connection bet- 
weenthe money paid and the necessity. 

In the case of a purchase from a Hindu widow, the 
purchaser or his descendant or other representative- 
in-interest must show that he made some enquiry 
as to thenecessity and this cannot be left to be 
inferred fromthe circumstances, | 

“Where, in the oase of an alienation by a Hindu 
widow, a substantial portion of the purchase-money 
as shown to have been applied for nechssary and 
legal purposes and the rest not, the proper course is 
to gllow the purchaser or his representatives-In- 
ingerest to retain the land on payment of the 

` a 
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e 
balance 8f the sale consideration not shown to have 


been so applied. MI AVASARALA SESHAMMA v, 
RAVU VENKATA KRISHNARAYANIM GARU, (1916) M. W. 
N. 163; 3 L. W. 413 823 


WIDOW as administratix to husband’s estate 
applying to sell husband’s property for satisfying 
debts—Reversioner’s objection—Proper order to 
make 143 


———— — — Decree on compromise or contest 


e against widow, when binding upon reversioners— 


Compremise of Probate case, binding effect of— 
Acqyuiescence, when quiescence. 
A decree fairly and properly obtained against a 


“Hindu widow as representing the estate of her 


husband is binding upon the reversioners. 

A consent decree amounting to a bona fide settle- 
ment of dispvies is quite as much binding upon 
the reversioners as a decree on contest, where the 
compromise was made bona fide for the benefit of 
the estate and not for the personal advantage of 
the widow. © Suyaw Lat v. RAMESWARI BASU, 
23 C. L. J. 82 273 
— Widow’s estate, nature of 371 
————- -— — Ex parte decree against widow, whe- 

‘ther fairly and properly obtained—Burden of preof 

Suit by reversioner to recover property alienated 

by widow — Decree, whether binding upon reversioners 

—Statement of widow claiming certain property as 

hers, whethe: admissible—Evidence Act (I of 1872), 

s. 18. - 

The fact that a decree is allowed by a widow to 
go ex parte is not conclusive to show that it is 


not fairly and properly obtained, especially when. 


from the circumstances of the case is is clear that 
it would be wasting ‘the money of the estate to 
defend those proceedings.. ; 

Where the act of a widow in allowing a decree 
to go ew parte is challenged, the onus rests primarily 
upon those who challengé it to establish that it 
was not fairly and properly obtained. But where 
there has been a great lapse of timeand where 
circumstances of suspicion exist, it would be quite 
wrong to bind the reversioners by such a decree. 

A statement of a Hindu widow, in answer to a suit 
for partition brought against her and other members 
of her husband’s family by one of them, as to how 
she treated a particular piece of the property 
claimed to be partible property, is relevant under 
section 13 of the Indian Evidence Act, and is 
“admissible in evidence. M RANGASWAMI PILLAI 
v. VAIDYLINGA MUDALISB 446 
4 ————— Mitakshara— Sale of full proprietary 

rights in estate—Right of occupancy in sir—Oudh 

Laws Act (XVIII of 1876), s. 85—-Suecession—Oudh 

Rent Act (XXII of 1886) — Stridhan. 

Where on a sale by a Hindu widow of the full 
proprietary rights in her husband’s estate, a right 
of occupancy is reserved to her under section 25 
of the (udh Laws Act, succession to such a right 
is governed by the personal Jaw, there being 
nothing either in the Oudh Laws Act or in the 
Oudh Rent Act providing a definite rule of 
succession. 

A Hindu widow cannot be held to have a higher 
title with regard to ex-proprietary rights than" she 

e 
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could have to full pgoprietary rights, and there is 
no justification for holding that such ex-proprietary 
rights are her self-acquired property or stridhan. O 
GENDA SINGH v. FATEH Sines, 18 O. O. 377; 3 0. LJ. 
136 A i 258 


WIDOW—-Property given to Hindu widow for 
maintenance—Pioperty bought with savings of in- 
come nature of—Stridhanam, if can be incorporated 
into a life-estate. . 





Where a Hindufemale receives property for her 
maintenance and out of the savings from the income 
of that property she buys other property, the pro- 
perty so purchased does not revert to the family on 
the same basis as the property which she held for 
her maintenance, but belongs to her in her absolute 
right and descends upon her heirs. 5 

Where, therefere, the contest was between the son 
of the female owner and the reversioner to her 
husband’s estate in regard to succession to the pro- 
perty purchased by her out of the income of the 
property assigned to her for maintenance: 
~ Heid, that such property passed to her son as 
her stridhan, and mot to the reversionary heir of 
her husband. 

Per Srinivasa diyangar, J— Where a Hindu widow 
acquires property jointly with a male member of the 
family, they cannot beregarded as members of a joint 
Hindu family acquiring properties for that family 
jointly, but must be taken*as tenants-in-common of 
the property so acquired. 5 

Though it is open to a Hindu widow to make 
the,property purchased by bèr out of the income 
from the property of *her husband a part of her 


husband’s property, yet the property acquired by — 


her as hr stridhanam cannot be incorpogated with 
a life-estate so as to pass it along with the property 
which she held for life. Wl VEERARAGHAYVA REDDI v. 
Kora REDDI, 3 L. W. 422 532 


WILL—~—Adoption—-Widow wuthorized to adopt- 


—Verbul authority— Evidence — Discrepancies—Ap- 

preciation of evidence by Trial Court, weight of— 

Pleadings — Point not argued in Appellate Court, whe- 

ther can be raised before Judicial Committee. 

R, asonless Hindu, owning large properties, died, 
leaving him surviving a wid8w and a daughter. Two 
months before his death, he executed a Will, by 
which he left the bulk of his properties to his 
wife. Provision was made in the Will for any son, 
if subsequently born, being the “sole executor, donec 
and owner.” His brother’s son, J, was specifically 
excluded from performing his funeral ceremonies 
as he was given to dissipation, and the same were 
directed to be performed by his sister’s son, B, 
whom he appointed as one of his execytors. The 
Will contained no reference to any adoption. At 
the time of executing the Will, R was sufferinggrom 
a serious disease. Seven years after Rs death, his 
widow adopted a son, J, on an` alleged authority 
said: to he granted to her by her husband immediate- 
ly before his death on his being apprised by his 
medical advisers that bis end was near. In a suit 
to declare the adoption invalid onthe ground that 
it was not infact authorised by the testator, the 
Trial Court held the authority proved. 

ourt- reversed that finding on appeal, on the 
ground that there was.no reference to adoption. 
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in the Will and there were discrepancies in the 


testimony of witnesses: 
Held, (1) that the opinion of the Trial Judge as 
to the credibility of witnesses whom he saw giving 


e evidence was entitled to great weight; 


(2) that the High Court did not correctly esti- 
mate the probabilities in favour of the testator 
changing his mind under the sense of approaching 
death and desiring to providg for a son by adoption 
for securing spiritual benefits, and that, for that 
purpose, he would have preferred his own brother’s 
egrandson as a fit subjectéor the same, 

Held, also, on a contention being raised whether, 
assuming authority to adopt ason was given, the 
adopted son could take under the terms of the 
Will, that, as the point was not argued in the Appel- 
late Court, ft could not be taken before the Judicial 
Committee. P C ADWAITYA PRASAD v«BALDEO Das, 
20 ©. W. N. 650; (1916) 1 M. W. N. 377 52 


—— WILL — Adoption — Widow — Unregistered 
Will—Mutation—Reversioner—Brother’s son, tf can 
be adopted by widow. 


A Hindumadeanunregistered Willgivinghis widow 
power to adopt ason to perpetuate the name of his 


e family: On his death his widow applied for muta- 


“ion of her name mentioning the Will. No 
objection was taken by the reversioners to the valid 
execution of the Will. In a suit to set aside the 
adoption by the widow-of her brother’s son ‘on the 
strength of the Will, calling in question the 
genuineness of the Will: ° : 

Held, that the Will w&s proved to have been, 
validly . executed, that in adopting to her 
husband she was acting contrary to her own interests 
inasmuch as the adoption deprived her of her own 
possession of the property and that a widow could 
adopt her own brothex’s son. P C BHAGWATI PRA- 
sap SINGH v. NAND PRASAD SINGH 596 


HOME GUARANTEE CLAUSE RELATING TO AR- . 


BITRATION, construction of 938 


HOMESTEAD, lease of, whether transferable, if created 
before 1882— Transfer of Property Act (IV of 1882), 
ss. 108, cl. (j), 2, cl. (e). 


Previous to the Transfer of Property Act tenancies 
from year to yearof homestead lands were not 
transferable except by custom; therefore, such 
tenancies existing from before the passing of the 
Transfer of Property Act do not become trans- 
ferable under section 108, clause (4), of the Act. 

In a suit for ejectment of the transferee from the 
tenant of such a tenancy, the onus is upon the trans- 
feree-defendant to prove the custom of transfer- 
ability. C Ananpa MOHAN SAHA ~v, GOBINDA 
CHANDRA Ray, 20 ©. W. N. 322 965 


HOSTILE FOREIGNERS TRADING ORDER 353 
INAM. See GRANT. 


INHERITANCE. See Buppuist Law: Custom; HINDU 
Law. > 


. a 
INSOLVENCY —Praudulent transfer—Salt@ for con- 
sideration—Preference of body of creditors to pre- 
judice one single creditor, whether fraudulent. 
A sale of land for.consideration, even though 
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e 
made witha view to work the entire exclusitn of 
one particular creditor in favour of the other cre- 
ditors, is not bad as one intended to defraud cro- 
ditors generally. M PeLLUR MASTENREDDI a. 
KUNAMREDDI 695 


INSTALMENT MORTGAGE-BOND—Defaulé of any 
two consecutive instalments—Limitation—Limitation 
Act (IX of 1908}, Sch. I, Arts, 75, 132— Waiver, 
whether acceptance of part of overdue instalment is, 
Where an instalment mortgage-bond contains 

of an 
two consecutive instalments, all the instalments Avould 
become due, limitation of 12 years under Article 132 
of the Limitation Act would commence running in 
respect of the whole claim from the time when 
default is made in full payment of any two consecu. 
tive instalments, even though the mortgagee has 
accepted a part of the overdue instalments, 

Acceptance of a part of overdue instalmeuts doos 
not constitute waiver under Article 76 of the Limit. 
ation Act. 

Quære.— Whether the principle indicated in the 
third column of. Article 75 should be adopted in 
determining “when the money sued for becomes duc” 
within the meaning of Article 132? GC Reyazsppin 
v, ASHRAF ALI PAL 606 


INSURANCE MONEY, if debt— Succession’ eertif. 


cate, if necessary to realise insurance money 187 
INTEREST, liability to pay, as damages—Inter 
Act (XXXII of 1589) : 34 


—— — , payment of, if includes rendering of service 





— Limitation Act (IX of 1908), s. 20 134 
——State of war—Suspension of interest 724 
INTEREST ACT (XXXII or 1834) 34 
INTERPRETATION or STATUTE 489 


——~—— Natural and ordinary meaning to be given 


675 
INTERPRETATION or WAJIB-UL-ARZ. See Wajib- 


ul-arz. 
JALKAR, suit for rent of —Limitation 
JOINT FAMILY. See HINDU LAW, aà 
JOINT TORT-FEASORS. See CONTRIBUTION, 


i 6 
JUDGMENT, when complete—Judgmeut written 
and signed by one Magistrate, whether can be 
pronounced by his successor-in-office 646 


~—-~-—Reasons, when to be given—Discretion— 
Error of procedure 666 


JURISDICTION. See Aera Tenancy Act, 8. 177 
cu. (e}; Civin Procepure Cope, Ss. 10, 16 (e), 20, 
115; CRIMINAL Procejure Gope, Ss. 110, 195; 
LOWER Burma LAND AND REVENUE Act, S. 4s; 
PUNJAB Excise Act, 8.61; U. P. Lano Revenus 
Act, $s. 42, 111. 

——~--~~ Appellate Court, power of, to permit with- 
drawal of suit with liberty to bring fresh suit 670 

—— Complaint~ Petition by informant impugning 
Police report and asking for trial of persons accused 
by him, if complaint — Procedure—Camplaint 
referred to another Magistrate for enquiry and 


110 





report, legality of 626 

< y Ejectment—Trust 70 
A 2 
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——*t-— , how deternined—Suit by carpenter service 
inam-hoider to recover possession with mesne profits, 
nature of—Suit, whether cognizable by Civil Court 
—Madras Hereditary Village Offices Act {IHI of 
1895), ss, 3, 13. 

In disposing of the question of jurisdiction a 
Court is confined to the allegations containcd in the 
plaint. 

A suit by a carpenter service inam-holder to recover 
possession of the property with mesne profits from a 
trespasser is not a suit for emolument or for the 
recovery of a village office within the meaning of 
section 3 of Act IIT of 1895, nor is it covered by 
section 13 as it is not necessary for the plaintiff to 
prove that he holds any office or that the property is 
attached to the office and, therefore, it is cognizable 
by a Civil Court and not by a Revenue Court. M 
KANDUKURI KOTIAH v. DEVINENL REDDAMMA, (1916) 
1 M, W. N. 278 658 


——— Estimated value of suit admitted by defendant, 
efect of—Consent of parties us to valuation of suit, 
effect of, on jurisdiction af Court— Market value of 
property in suit. 

Although parties cannot by their consent invest a 
Court with a jurisdiction which has not been con- 
ferred upon it by law, yet the consent which is to 
be deduced from au admission regarding the 
valuation ofa suit is not a consent given to juris- 
diction where none exists but relates to the facts of 
the market value. 

After the defendant had admitted the valuation 
of the suit and the case had proceeded to trial and 
evidence had been recorded at considerable. length 
and the stage of argument had been reached, it 
appeared necessary to the Munsif to have an inquiry 
made as to the value of the property in suit. On the 
value being ascertained through » commissioner, it 
was found to exceed the pecuniary limits of the 
Munsif’s jurisdiction. Upon this he returned the 
plaint for presentation to a competent Court: 

- Held, that as the defendant had deliberately 
admitted the estimated valuo of the suit and as there 
had been no reckless or dishonest valuation for the 
purpose of working a fraud upon the law, the defend- 
ant in view of his pleadings could not be heard to 
say that the Muusif had no authority to dispose of 
the suit. OQ Etizap Husain v. Bent BAHADUR, 18 
O. C. 364 619 


—— — Kidnapping—Offence committed outside 
British India — Person kidnapped detained in British 
India — Jurisdiction of British Court to try 304 


Land of one patti wrongly included in another 
Suit for partition — Civil Court, jurisdiction of 19 


Order requiring security for good behaviour 
not appealed against--Application against order 
rejecting sureties—-Procedure contrary to law— 
Reference by Sessions Judge—High Court, juris- 
diction of 637 

Prayer for injunction, valuc of, for purposes 
of jurisdiction * 1002 
ema Principal and agent—-Accounts not settled— 

Suit for recovery of specific sum, nature of —Provin- 
cial Small Cause Courts Act (IX of 1887), 
el, 31 
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Resumption —Adverse proprietary possession, 
prima facie, estäblished, effect of—Jurisdiction of 
Civil and Revenue Courts 250 

Sessions Judge sending for proccedings 
before an inferior Court—Diseretion “625 

Suit for damages for wrongful act against 
property, whether cognizable by Small Causo 
Court 728 





Suit for re-bu®ding a wall or payment of 
damages—Piaint returned by Munsif for presentation 





to Small Case Court—Frame of suit determines 
LA 


jurisdiction. 

The jurisdiction of a Court depends upon the nature 
of the suit as brought and not upon the character 
which it would ultimately assume. 

The plaintiff in a suit prayed that the edefendants 
be ordered tọ re-build a wall or to pay Rs. 200 as 
damages: 

Held, that the suit was triable by a Munsif as 
the relief with regard to requiring the.defendants to 
re-build the wall could not be granted by the Court of 
Small Causes. A DUKKHI v. GHURHU 768 


Suit for some reliefs— Omission to take leave 
for suit for other reliefs—Subsequent suit, if barred 





{1916 


135 » 
a 


JURY. See TRIAL BY JURY. 


Misdirection to Jury—Evidence Aci (I of 
1672), s. 24—Person, in authority, president of 
panchyat, if—Confession. 

Where it txanspired that the accused, with 
à view to poison a certain person, had given a powder 
to a girl to be admixistered to that p&rson and a salish 
(assembly) consisting of the president of a panchayat 
and others was summoned to consider the case 
which was being made against the *accused, and 
on their telling her that if she confe&sed 
the matter would be comprémised, she made a 
confession, and on her trial the Sessions Judge in his 





.charge to the Judge said: “A confession made under 


these circumstances is not inadmissible because (1) 
the members of the salish were not persons 'in 
authority, (2) the accused was not then charged with 
any offence’: _ 

Held, that the Judge pogsibly misdixected the Jury, 
inasmuch as it was clearly erroneous on his part to 
tell the Jury that the president of a panchayat was 
not a person in authority within the purview of 
section 24 of the Indian Evidence Act and that 
the accused was not then charged with any offence, 
for she was before the salish on a charge of having 
attempted to commit murder. 

Heid, also, that the confession certainly ought not 
to have been placed before the Jury without an 
explandtion as to how they should value it, having 
regard to the circumstances in which it was made. 
C EMPEROR v. AUSHI BiBi, 20 C. W. N. bli; 28 C, 
L. J. 477; 17 Or. L. J. 188 828 


KIDNAPPING. See CRIMINAL PROCEDURE Cope, 
S. 481, cn. 4, 


LAMBARBAR—Agent—Customary power to act 
for propMetary body, nature of —-One lanbardar 
co-sharer, whether can act without the consent of 
others 758 

——-==, possession of-—Suit for profits 1 19 

e 
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LAND ACQUISITION ACT (I or $894), Ss. 18, 30 
~- Reference, Collectors jurisdiction to make, after 
paying out compensation to one of the parties— 
Order, proper, to be made when wrong party gets 
compensation. . 

- A Land Acquisition Collector, has jurisdiction 

to make the reference under section 30 of the Land 

Acquisition Act to the Civil .Court after payinggthe 

compensation to one of the claimants, 

Where a Land Acquisition Collector, after having 
paid the compensation to one of the parties, made 
«eference to the Civil Cotrt which held that the 
other party was entitled to the compensation and 
not the garty to whom compensation had been paid 
by the Collector: 

Held, that the Court should have decreed the 
amount of compensation not against Government, 
who were not a party to the proceedings; but_against. 
the party to whom compensation had been paid by 
the Collector. C Satish CHUNDRA SINHA v. ANANDA 
Gora Das, 20 C. W, N. 816 253 


————— S, 80 253 


— S, 32—Compulsory acquisition of unrecognised 
sub-division of a narva holding—Bhagdari and Nar- 
e vadari Tenures Act (Bom. Act V of 1862), s. 3. 


Section 32 of the Land Acquisition Act is meant 
to apply to cases where the possessor of the land 
has a limited interest in it and does not govern 
the case of the compulsory acquisition of land 
forming part of an unrecognised subtdivision of a 
narva holding. B, Assist#xt COLLECTOR or KAIRA, 
v. VITHALDAS VALLAVADAS, 18 Bom. L. R. 1140; 40 
B. 254 464 


LANDLORD axp TENANT - Abatement of rent, claim 
fort on ground ofdiluvion— Contract affecting claim 
—-Construction. =: 

A lease provided inter alia: “We (tenants) shall not 
be able to claim abatement of rent on account of flood, 
drought, death and flight, waste and obandonment, 
inundation, possession and dispossession or any other 
ground of like nature,” but there was no mention 
of diluvion in the clause: 

Held, that the tenants did not contract themselves 
out of their right to claim abatement on the ground 
of dilnvion by virtue of that clause; i 

that a forced construction should not be put 
upon that clause to justify an inference that the 
tenants made themselyes responsible for the entire 
rent, notwithstanding diluvion. © SALIMULLAH v, 
KALI Prosonno Parsat, 22 C. L. J. 569 349 


A Co-owner tenant of part of joint property— - 

Tenancy by sufferance—Limitation Act (IX of 1908), 

Sch. I, Arts. 110, 115; 120—Rent for period after 

expiry of term—Transfer of Property Act LIV of 

1852), &. 111, 116. 

Defendants, the owners of the moiety of a house, 
rented the other moiety from its owners, the plaint- 
iffs, fora period of three years, but continued in 
possession of the whole house for ten years after the 
expiry of the term wjthout the ass@nt of the Plaintiffs 
and without paying any rent. The plaintiffs sued for 
recovery of arrears of rent: 

Held, (1) that subsequent to the expiry of the term 
the defendants’ possession of the rented moiety was 
as co-owners, Inasmuch as no relation of landlord and” 
tenant subsisted between them and the plaintiffs, 
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nor could they be regarded as tenantson sufferance 
or holding over; 

(2) that as, after the expiry of the term, the 
relationship between the parties was not based on 
an express or implied contract, Article 120 and not 
Articles 110 or 115 of the Limitation Act applied. 

It is doubtful whether in this country the fiction 
of tenancy by sufferance should be kept up after 
the Transfer of Property Act. M MADAR Sans v. 
KADAR MOIDEEN Sant, 89 M. 54 “705 


Central Provinces Tenancy Act (IX of T883), 
s. 388—Central Provinces Tenancy Act (XI of 1898), 
s. 42—Ejusdem generis, rule of, applicability of— 
‘And the previous sums, if any, secured by mortgage 
of the holding’, interpretation of—Mortgage by tenant 
to different persons—-Landlord, right of, to pre-empt, 
The expression ‘and the previous sums (if any) 
secured by mortgage of the holding’ in section 38 
(2) of the Central Provinces Tenancy Act, 1883, 
(corresponding to section 42 of the Central Provinces 
Tenancy Act of 1898) covers alike sums due to the 
person who is taking the contemplated mortgage 
and to another creditor of the tenant. It is opposed 
to the scheme and policy of the Act to place on it 





-œ restrictive interpretation so as to affect onl the 


former class of cases, $ 

The special right of the landlord created by 
section 33 of the Act is nob affected by con- 
cealment of a prior mortgage to which he was no 
party, and a landlord has the right of awarding a 
valid mortgage during the subsistence of another 
equally valid per se where the mortgagees are 
different persons. 

The rule of ejusdem generis or noscitur a sociis does 
not apply to the three items which under section 38 (2) 
must be taken into account, viz., principal, interest 
and the previous sums secured by the mortgage. 

The” ‘golden rule’ for construing enactments 


discussed. N BALAJI ©. GOPALRAO, 12 N.L, R. 61 
489 
—— Estoppel 97 





Forfeiture of tenancy — Waiver by receipt of rent 
—— Waiver by distress — Receipt granted for rent. pa id, 
description in, whether con be construed as admission 
of tenancy on day of payment —Transfer of Property 
Act (IV of 1882), 3. 134, exercise of discretion un ier, 
A receipt of rent is an admission that the lease 

vies subsisting at the time when that rent became 

ue. 

Waiver of a forfeiture by receipt of rent only 
applies to rent accruing subsequent to the forfeiture 
and, therefore, an acceptartce of rent which accrued 
due before the forfeiture does not operate as a 
waiver of the forfeiture. 

Quere.—Whether in view of the provisions of 
section 112 of the Transfer of Property Act, waiver 
by distress in this country stands on a different 
footing from waiver by receipt of rent? 

Where after a forfeiture had been incurred, the 
landlord received rent from the defendant “which 
accrued due before the forfeiture and granted a 
receipt describing him as a tenant: 

Held, that the landlord must be taken to have 
described the defendant as his tenant in respect of 
the period for which the rent was paid, and suc 
descripgion could not „be taken ds an admission 
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the subsistence of the tenancy on the date on 
which the payment was made. 

Under the circumstances of the case, the High 
Court refused to relieve the tenant against forfeiture 
by exercising its discretion under the provisions of 
section 114 of the Transfer of Property Act. C Rag 
Monax De v. Mati Lan SAHA, 22 C. L. J. 546 331 

-Grove of some standing—Re-planting - Consent 

Presumption. 

Wllen a tenant's grove of some standing is found 
to exist, the landlord’s consent to its re-planting should 
be regarded as implied by his not having objected 
at an earlier stage. 

Where, therefore, a landlord allowed a tenant to go 
on planting and looking after his trees for ]5 years: 

Held, that there was an inference that the land- 
lord had given at least his assent to the ro-planting 
of the grove. UPB R GAJADHAR v. LAL BAHADUR 

322 
Landlord, position of~-Ejectment—Co-heirs to 
holding, position of—Construction of doewment— 

“Hamesha” or “dawami”, interpretation of. 

A landlord can proceed in ejectment against that 
person alone whose name has been recorded in the 
revenue papers for a long time as the sole tenant 
and from whom alone he has been collecting rent, 
without hunting about for any one who may have 
some claim as co-heir to the holding. 





The use of the words “hamesha” or “dawami” in a 
lease or grant does notin every case create an 
interest after the hfe of tho lessee or grantec. The 
conduct of the parties in the circumstances of each 
case and similar matters must be considered, 
UPBR TRrRIBHUWAN Dar 4. MUHAMMAD ABDUL 
Hasan KHaAN, 20. L J. 746 264 


—Landlord, position of—Thekadar, tenancies 
created by, terms of, binding on landlord—Burden of 
proof, 

A Jandlord is bound by the terms of the tenancies 
created by a thekadar, unless he shows as against 
the tenants gadmitted to tenancies by the thekadar 
that he restricted the thekadar’s ordinary powers as 
a tenant and made the restrictions known to the 
tenants and that the transactions between the 
thekadar and the tenants were not made in good 


faith in the ordinary course of village business and 


management. U PB R Pupar KHAN vt, MUHAM- 
MAD MEHDI Aur KHAN, 29. L. J. 754 i 203 


Occupancy-holding, non-transferable— Transfer 
in ewecution of money-decree—Transferee and raiyat 
dividing holding—Collusjre surrender by raivat— 
Landlord, right of, to khas possession. i 
Where the auction-purchaser of a non-transfer- 

able occupancy-holding sold in executi$n of a money- 
decree, failing to obtain possession from the raiyat, 
came to an arrangement with him under which the 
“holding was divided between them and a conveyance 
of the portion retained by the raiyat was executed 
by the auction-purchaser, and the raiyat then entered 
into af arrangement with the landlord under which 
the former executed a collusive deed of surrender of 
the entire holding (without giving up possession $f 
the portion that was in his occupation) in fawour of 
the landlord who thereupon brought a suit for Khas 
possession of the hodding: i 
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Held, that the effect of the arrangement between 
the auction-purchaser and the raiyat was that the 


auction-purchaser became a transferee of a portions 


of the occupancy-holding, and that, therefore, the 
landlord was not entitled to khas possession as there 
wag no abandonment and that the surrender, not 
being real, did not terminate the tenancy. C 
NABA KISHORE SAHA v. DHANANJOY SAHA, 20 C. W., 
N. 610 óil 
power of 6 41Q 
Rent, agreement to pay-—Rent, arrears of, 
suit for—Court, power of-—Rent, if not fireg—Occu- 
pation rent, fair. 

Where the relationship of landlord and tenant 
exists and there has been an agreement? to pay rent 
(and not where the agreement has been that the land 
should be held rent-free), whether the amount pay- 
able has been fixed or not, it is open to the Court 
to allow arrears of rent according to the rate 
originally fixed, even if the agreement has 
terminated, or, where no rent has been fixed, 
to assess a fair occupation rent and award arrears on 
that basis. O SURAT BAKHSH SINGH v. 
BAKHSH SINGH 3 0. las. J. 9 
Res judicata—Swit for determination of rent— 
Jamabandi case, judgment in, if res judicata— 
Mortgage— Figed-rate tenant dying without heirs 
after usufructuary nfortgage of holding — Ejectment —~ 
Landlord, right of. è 
In a jamaband: case it was decided that the 








e plaintiffs were non-oceupancy tenamts but the length 


of tenancy was not determined: 

Held, that ina suit for determination of tenure, 
the first judgment did not operate as, res judicata. 

Where a tenant at fixed ratese who has usafruc. 
tuarily mortgaged his holding dies without heirs, 
the landholder 
possession without paying the mortgage-money. 
U P B R Lar BAHADUR Rat vy. MAHARAJA oF 
VIZIANAGARAM 556 
Suit for recorery of khas possession of land& 

of tenancy fer tenants misuse ~Limitation Act (IX 

of 1908), Sch. I, Aris. 32, 143, applicability of— 

Bengal Tenancy Act (PII B. C. of i885), s. 155, suit 

coming under. 

A suit for possession of land brought under section 
155 of the Bengal Tenancy Act on the ground of 
the tenant's misuse of the land or user in contraven- 
tion of the terms of the kabuliyet is governed by 
Article 32 and not by Article 143 of Schedule I of 
the Limitation Act. C Tanrre MONDAL v. TARAFDI 
GuaRAMI, 20 C. W. N. 661 923 

Tenancy created under certain conditiens— 

Nature of tenancy—Non-occupancy tenancy 

A landlord allowed his tenants to hol certain 
lands on the conditions (1) that the tenants would 
remain in possession like fixed rate tenants and in 
the future there would be no enhancement of rent on 
them or on their heirs; (2) that on certain conditions 
they would have pg right of transfer among them- 
selves byt not to outsiders; €3) that on certain 
conditions they would have rights of mortgage; and 
(4) that they would have rights of sale on certain con- 
ditions subject to the zemindar’s right of pre-emption: 

Held, that the tenancy created was a non-occupancy 
tenanog with special conditions, U P B R Jane 
BAHADUR SINGH v. MUHAMMAD YAHI 425 





cannot eject the mortgagee in- 
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LEASE—Agreement settling terms of lease, if 
lease-—“Doenments,” meaning @of—-Lease created 
by correspondence, if requires registration 439 

~, construction of —‘Maurusi’, meaning of—Un- 
registered lease, admissibility of, to ascertain extent 

of adverse possession—Agra Tenancy Act (II of 1901), 

ss, 23, 24 to 80, 57 (a). 

Where some land was held by the defendants 
as bataur mauwrusi and the lease-money was subject 
to revision at the time of*Settlement pari passi 
with the revenue: 

Held, that the lease was a permanent heritable 





*lease and the defendahts permanent lessees or 


thekadars, who, by virtue of section 28 of the 
Tenane Act, were exempt from the provisions of 
sections 24 to 80 of that Act. 

An 
ascertain the rights which have been, acquired by 
adverse possession after the lease, rights which 
would have otherwise accrned at the date of the 
lease if the lease had been a registered one. 
U P BR BHUP SINGH v. LACHMI CHAND 524 

Construction of dogument—Oudh Rent Act 

(XXII of 1886), s, 5 —“Proprietor”, interpretation of, 

Where no lease-money is reserved, the lease cannot 
be held to confer the rights of a lessee but either pro- 


Je prietary or 'nnder- proprietary rights, 


The word “proprietor” in section 5 of the Oudh 

- Rent Act refers to subordinate as well as to superior 
proprietors. U PB R JAGDEO SINGH v. Karam 
ALI, 20. L. J. 714 170 
Ba , covenant for renewal of»-Renewed lease, 
terms of—Terms not mengioned, fect of—Ejeciment 
— Landlord, right of. . 
The defendant, an aiani held under a 
registered kabulyat fora term of nine years which 
expired i in 1904. The sabulyat contained a stipulation 
that on the expfry of the term the defendant would 


e possess theland on'taking a fresh settlement at the 


rate of rent prevailing for surrounding lands: 

Held, (1) that m the absence of specification of the 
_ terms of renewal, the renewed lease would be for the 
asame period and on the same terms as the original 
* lease” in respect of all the essential conditions except 
as to the covenant for renewal itself; 

(2) that tho silence ingthe condition as to the 
terms for which the settlement was to be made did 
not render the covenant unenforceablo: 

(3) that after the expiry of the original lease 
unless the plaintiff landlord tendered to the defend- 
ant a lease at the prevailing rate and the defend- 
ant. refused it, the plaintiff could not get a decree 
for ejectment of the defendant. C Rasor GAZI v. 
ABDUL JALIL KHAN 450 
- — Covenant not to sublet without consent 

of lessor, illegality of —Snb-lease, if valid—Cove. 

nant or condition—Breach of corenant—Damapes 
. 408 
, force of—Mortgagee in possession, power of — 

Statuto’ y tenancy, creation of—Oudh Rent Act (XXII 

of 1886), s. 103 ( 10'—“Occupancy,” interpretati®n of. 

A lease issued by a mortgagee in possession and 
creating a statutory tenancy remaning offeetive even 
alter the mortgage 18 redeemed, 

A. tenant who sublets his land isa tenant in occu- 
pancy of that land for the purpose of bringing a snit 
for recovery of the occupancy under section 108 (30) 

of the Ondh Rent Act. UP BR JAGRA Vv. Kaner? 
.20.L J. 750 270 
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— of immoveable property reserving annual 
rent, if annual tenancy, when not registered and 
not for agricultural or manufacturing purposes 899 

———- Lessces, right of, to got partition against 
co-sharers of lessors 17 

~~ Pan cultivation, if agricultural lease 497 

Partition ~ Lessees of shares in estate under 

l ases purporting to be permanent, right of, to 

decree for partition 129 

— Patni lease, construction of—Resumption 

and settlement of chaukidari chakran lands includ- 

ed in a patni—Zemindar, right of, to settle land 
with tenants—Tenant settled npon land by zemin- 
dar, if acquires status of ryot—Specific Relief Act 

(f of 1877), s. 27, applicability of 593 

Perpetual lease, execution of, after passing 
of Oudh Rent Act-—-Rent varying with land revenne 
~ Conditions for ejectment —- Lessees, whether 
tenants under the Act 729 

—————- Renewal of an under-7yott lease for 9 years, 
whether valid—Covenant for renewal, without 
specification of terms, if enforceable 448 

mm —— Trustee, conduct of—Trust, liability of, for 
compensation—Construction of lease— Long occu- 
pation, effect of ~Permanenié lease 57 


LEGAL PRACTITIONERS ACT (XVIII oi18%9), 
Ss. 10, 32— Appearance in Courts without holding 
Pleader’s license—Proper procedure — Civil Procedure 
Code (Act V of 1908), O. HIE, r. L 
Where a Barrister complained to the Deputy Com- - 

missioner that a certain person was appearing in 

Courts without holding a Pleader’s license buf asked 

for no specific relief and the Deputy Commissiorer, 

in his capacity as District Judge, presuming that the 
litigants allowed that person to appear in those 
cases only in which they did notthink it necessary to 
obtain professional advice, refused to interfere: 

` Heid, that the proper course for the Barrister to 
pursue would be to petition the District Court, 
asking that the man be punished under section 

32 of the Legal Practitioners Act and that the 

District Judge should then proceed to adjudicate on 

‘the matter, notwithstanding the order fiready passed 

and should decide whether he was usurping 

the functions of a Pleader and practising as such 
in contravention of section 10 of the Act or whe- 
ther his appearances were covered by the provisions 
of Order IH, rule J,of the Civil Procedure Code. 

LB Maune Gyr v. Maune Sein NYUN, 8 Bor. b. 

T, 280 669 

=- -~ Ss. 13, 14—Unpiofessional conduct~ Vakalat- 
nama, acceptunce of—Calcutta High Court Civil 
Rules and Orders, Oh. XI, r. 45, cl. (e)—Pleader 
appearing for another—Pleader, duty of—Practice. 
A Pleader filed a petition for the revival of a 

rent suit, which had been dismissed, withont having 
any authority to do so, and he alleged that he had 
been instructed to appoar by a clerk of the mukhtar 
of the plaintiff in the case and that he acted on 
the belief that the vekatatnama filed in the original 
suit contained hisname, although as a matter of 

fact it did not: i 
Heid, thatthe Pleader was guilty of unprofessional 

ennduct us he acted in disregard of both section JA, 

clausg fa), of the Legal Practitionera Act and of 

eclause {e;, rule 45, of Chapter XI of the Calcutta High ° 

Conrt Civil Rules and Orders, » 4 
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Per Carnduff, J.—The duty of a Pleader who accepts 
a vakalatnuma in which his name appears, is to note 
onit the date andthe name of the person from 
whom it is received, with an endorsement to the- 
effect that he is satisfied that the person from 
whom he received it, is either the party himself or 
a certificated mukhtar, or one who has been 
authorised by the party to deliver it to him, as the 
case may be. 

A mere verbal acceptance of a vakalatnama is 
not stifficient. 

Where a Pleader appears for another Pleader who 
is unable at the moment io attend Courh, he 
ought to let the Court know that he is so appearing. 

Per Richardson, J.~-The rule in regard to the ac- 
ceptance of vakalatnamas should be strictly and 
scrupulously observed in the Courts below. In 
connection with the enforcement of the rule, it is 
always open toa Judge to refuse to hear a Pleader 
or to refuse to allow a Pleader to act, who has not 
accepted a vakalatnama in the prescribed manner, 
besides taking such action as may be appropriate in 
regard to infractions of the rule whichescape notice 
at the time and are brought to light subsequently, 
C In the mitter of JoausH CHANDRA GUPTA, 20 0, W, 
N. 283;017 Or. L. J. 191 831 


= S, 14 632 831 


S. 27—Acvocate’s fee—Rule allowing daily 
fee-——Agreement, 


Section 27 of the Legal -Practitioners Act authoris- 
ing a Court to fix and regulate the fees payable by 
a party in respect of the fees of his adversary’s 
Advocate, assumes the probabilities of Advocates 
charging a daily fee for every day after the first 
day. 

Where an Advocate is content to agree with 
his client to conduct a case for a fixed sum and 
neglects to stipulate for a daily fee, he has only 
himself to blame and his client is entitled to the 
Advocate’s fee allowed in the case as it forms part 





of the costs awarded in the case. LB JURIAN 
Francis Coofso v. COWASJIEE 107 
S. 32 669 





LETTERS or ADMINISTRATION. See PROBATE 
AND ADMINISTRATION ACT. 


, revocation of, on application of heir after great 
lapse of time, when not cited in Probate proceeding ~ 
Probate proceeding, duty of Judge in respect of minor 
heir of testator in—Letters of Administration, grant 
of, in absence of minor heir of deceased. 

In a Probate proceeding* as soon as the Judge is 
informed of the existence ofa minor heir of the 
deceased in case of intestacy, it becomes incumbent 
upon him to issue notice upon the minor and to have 
a guardian ad litem appointed for him. 

Where after the grant but before the issue of Letters 
of Administration in respect of an alleged Will, 
a revocation proceeding was instituted on the 
application of a maternal uncle of the minor heir of 
the deceased but when a guardian ad litem for the 
minor had been appointed in the proceeding, the 
maternal uncle made an application for withdrawing 
e his application for revocation on the allegation ® that | 
e he had made inquiries and had been satisfied that the 
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Will was genuine, whereupon the Judge struck off 
the revocation case and issued Letters of Adminis- 
tration; on the application for revocation by the heir 
on attaining majority: 

Held, that the reprosen‘ation of the minor heir 
in the revocation case could not be said to 
havg been effective for the purpose of making the 
order ultimately passeg by the Judge an order in 
solemn form, as the revocation case was quite a 
separate case from the Probate case. 

A minor, who was neithe cited nor properly repre-. 
sented in a Probate proceeding by which his interests 
have been affected, is entitled to come in (even after 
a great lapse of time) and to have the Will proved 
in solemn form in his presence. C Napa GOPAT, 
GOSWAMI v. Sri Goran, 23 C. L. J. 79 14 


LETTERS PATENT (Cat.), cus. 1%, 36 745 


LETTERS PATENT (MAD), cn. 12—Suit for damages 
for cutting and carrying away trees, nature of ~ Trees 
growing on land outside Madras—Jurisdiction  Givil 
Procedure Code (Act V of 1908), s. 16 (e)—Suit 
brought in Original Side of High Court — Advocate 
instructed by Vakil — Fees, whether recoverable as part 
of costs. 


A suit for damages for cutting and carrying away ° 


trees is a suit for land or other immoveable property 
within the meaning of clause 12 of the , Letters 
Patent. 

On the Original Side of a Chartered High Cougt a 
party cannot recover from his adversary as part of 
dhe costs of the suit the feb paid to ehe Advocate who 
appeared on the instructions of a Vakil. WI SRINIVASA 
AIYANGAR v. KANAPPA Cuert, 30 M. L.J.120 906 


LICENSE. See Bomsay District POLlice AQT, s. 
39 A, hi 


LIMITATION.. See ADVERSE POSSESSION. 

—— -~~ Hasement—Additional barden—Eneroach- 
ment upon original easement 

——- — Erroneous decision on question of limitation’ 
—Interference by High Court in revision —Limit-® 
ation, omission to decide question of, effect of 346 

——- —— Jurisdiction of Civil Court —Revenue Court, 
direction by, to file Suit in Civif Court within 
time fixed 965 

"— —— Occupant of land evicted by Collector ~Suit 
to recover land 665 

Suit for ejectment of tenants of zerait lands 





978 
LIMITATION ACT (IX oF 1871) 503 
LIMITATION ACT (XV or 1877) 503 


LIMITATION ACT (LX oF 1998), S. 5, whethar ,ap- 
plicable to casas under Insolvency Act 750 
— 5, 5~Appeal to wrong Court through bona 
fide mistuke-—Appellant, when allowed to put mistake 
right—Intervening p2riod, whether allowed ~Judicial 
discretion -—A ppetlate Court, when can interfere. 
Whera there has baen on ths part of ths app 3l- 
lant a bo file mistake of jurisdiction in filing an 
appeal wlijhin tha psriod preswibed in a wrong 
Court, the appellant, who might otherwis2 suffer 
loss of rights and injustice, ought to bs allowed to 
pub the mistake right and to appeal within a 
reasonable time to tha rignt Court, thai th app ni 


if time-barred, unless there is sane coadist disana 


é 
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titling him to doso, In the abs&hce of such conduct 
the just thing to do would be to allow him from 
the date when his mistake is discovered the period 
he *would otherwise have had from the original- 
decree. = 

Where, therefore, a decree was made by the Assis- 
tant. Collector dismissing plaintiff’s suit on the 16th 
June 1913 and the plaintiff, thinking that his r®&ht of 
appeal lay to the Commissifner and that the period 
of limitation was 72 days, appealed on the .63rd 
day, but the Commissioner ordered the memorandum 
of appeal to be returned on the 3rd November, J3 
days whereafter the plaintiff appealed to the 
Addiffonal Judge and supported: his appeal by an 
affidavit with regard to the mistake: 

Held, that inasmuch as there was nothing in 
his conduct disentitling him to appeal within a 
reasonable time his period of limitation should he 
deemed to begin from the 8rd November when the 
mistake was first discovered. 

Where a Court originally vested with discretion 
has exercised it judicially the Appellate Court as 
a general rule will not interfere. But where 
the Appellate Court sees that the Court to 
whom the application was made has exercised its 
discretion upon a ground which is not material, 
then no real judicial discretion has been exercised ~ 
and the Appellate Court can deal with the order 
with afree hand. A MAQBUL AHMAD v. MURGA, 
14 A. L. J. 212 546, 


Ss. 5, 14—Pleader’s mistake on accvent of ~ 
change in law, whethe?® sufficient cause — Discretiongry 
powers, when to be interfered" with—Plaint sent by 
District Judge to Munsif—Munsif returning plaint 
after hegying for want of jurisdiction—Procedure— 

ne to District Judge—Plaintiff, position 
oF, s ` 

The discretionary power given to Courts by section 
5 of the Limitation Act should be interfered with in 
exceptional cases only. 

Where in consequence of the change from the old 
to the new ‘District Judge’ the appellant, through 
the mistake of his.legal adviser, failed to present his 
appeal within the 30 days prescribed by the new 
Punjab Courts Act: e ; 

Held, that the mistake of-the said logal adviser 
was a “sufficient cause” to entitle the appellant to the 
indulgence of the Court under section 5 of the 
Limitation Ac’. 

A plaint ina pre-emption suit was presented in 
time to the Districh Judge (old style) and was sent 
by him toa Munsif for trial. The Munsif found that 





‘he could not grant a decree, as the sum of money 


éo be paid for pre-emption exceeded the limits of 
his pecuniary jurisdiction. He, therefore, returned the 
plain to the plaintiff with instructionsto present it 
to the District Judge. The District Judge became 
the Sub-Judge who, after computing the time to be 
allowed under section 14 of the Limitatjon Act, 
found that the pann was 2 days late: 

Held, (1) that the suit mugt ba takeg as instituted 
on the day of the first presentation tẹ the District 
Judge and that it remainéd a continuing suit and 

roceeding thereafter; 

(2) that the proper course for the Court was to 
have itself sent the case to the Court having jnris- 
diction; ° 4 


oe 
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(3) that the plaintiff must be looked at In the - 
light of an agent or officer of the Court when it 
returned the plaint to him. P AZAM ALI v. 
AKHTAR Hussain, 18 P. W. R 1916 808 


————5. 6, Son. I, Ant. 126 —Hindu Law—Alien- 
ation—Ancestral property sold by father during 
minority of son—Alienation not contested by son 
within limitation—Sons born to son after expiry of g 
limitation —After-born son’s right to contest alienation 

after extinction of their father’s right—Fraud must be 
clearly alleged. P 
aeae property belonging to B, the father, 

and L, theson, members of a joint Hindu family, 

was sold by Bin 1881. At the date of the sale L 

was a minor. He attained majority in 1895 and 

could have, under section 7 of the Limitation Act 

(XV of 1877), brought a suit to set aside the 

alienation and to recover the property till 1898. 

But he brought no such suit and his right became 

extinct. In 1904, 1906 and 1909 respectively three 

sons were born to L. In 1913 L and his three minor 
sons sued to set aside the alienation of 1881: OO 
Held, that as L did not contest the alienation in 
time and his right to do so came to an end in 1898, 
the property ceased to ba the property of the jolut 
family and passed absolutely to the purchasers in 
that year, and the minor sons of L acquired 
no interest in the property, as it had, before the 
date of their birth, ceased to be joint ancestral pro- 
erty in which they might have acquired a right 

Wa brought on the ground of fraud the 

plaintiffs are bound to make clearand definite 

assignments of the alleged fraud. A Lacumi 

NARAIN PRASAD v. KISHEN KISHORE CHAND, 14 A. ie 

J. 25; 88 A. 126 ae a 

— 8.7 

m — 10, Scu. I, Arr. 120 ae to follow 

porty in hand of alienee, when arises-~ 
ree for 2 asideration and in good faith—Suit 
for declaration that alienation is invalid—Limitation 


45 

— — S. 14 808 

— S. 14.—Suit for possession By part owner— 

Other owner made defendant—Sult, another, by 

other owner—Exclusion of time —Practice 2 

S 19 - 986 

S, 20 —Interest, payment of, if includes render- 

’ service. 

Hh aes to recover the balance of wages advanced 

toa servant under an agreement executed more than 
three years before the date of the suits |. 

Held, that his continuance in service within three 


before suit was “payment of interest” contem- 











Sieti by section 20 of the Limitation Act and saved 
Timitation? M MUTHUKRISHNA AIYAR V. ty 
VOIKARAM 

S. 21 986 





nS, 22—Suit in individual capacity — Suit 
amended as on behalf of a company after Limitation 
—Adding new party. <2 7 
The plaintif in the original plaint did not say 
that he was suing on behalf of a certain Reliance 


jecti i aken by the 
any, but on objectioa being ta y 
ae he stated, that he was entirely agrevable 
; : A 
. = 

| A A . 
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a ' 
` that the decrees should be in favour of the company, 
and that the plaint be amended so that the suit 
might proceed as being instituted on behalf of the 
company: 

Held, that this was not a case of adding a new 
plaintiff within the meaning of section 22 of the 
Limitation Act, 1908. M MuTHUKRISHNA PILLAI v. 
RAJAN AIYANGAR, 30 M. L, J. 57 357 
Sen. I, Art. 32 923 


Art. 44, applicability of — Sale by 
guaréian on behalf of minor—Sale-deed not register- 
ed—Suit by minor to set aside sale, 

Article 44 of tho Limitation Act applies only if 
the sale is enforceable, that is,a sale which if not 
set aside would give a right to the property. 

Where, therefore, the guardian of a minor purported 
to sell some property on bəhalf of the minor, but 
the sale-deed was not registered and the minor 
sucd to recover possession more than 3 years after 
attaining majority: 

Held, that no title passed under the sale, that the 
defendant was no more than a trespasser and that the 
plaintiff was entitled to bring hisaction in ejectment as 
against the trespasserand his suit was uot barred, 
WI SANI KOMMU v. ANDRA NARAYYA 436 


-e——— ARTS, 44,91, 144-—Minor — Alienation 
by waduthorized person—Suit to set aside alienation 
on attaining majgority—Limitation. 

Article 91 of the Limitation Actis restricted to 
a suit between the parties to the instrument or 
their predecessors-in-interesé, and a plaintiff is not 
bound to set aside an instrument not executed by 
himself or by his predecessor-in-title. 

An alienation of a minor’s immoveable property by 
an unauthorized person may bo treated as a nullity 
by the minor on atiaining majority. 

Article 144, and not Article d& or Article 91, 
governs a suit for possession of the immoveable 
property alienated by a person who is neither a 
guardian of a minor by Muhammadan Law nor by 
appointment by Court. P SavJav ALI v. MUHAM- 
MAD ZULFIKAR ALT KHAN 043 


Art, 44, scope of—Unauthorized trans- 
jer by de facto guardian — Authority, proof of— 
Onus— Transfer of Property Act (IV of 1882), s. 38. 
Article 44 of the Limitation Act has no application 

to the case of a de facto guardian wholly un- 

, authorized to effect a transfer, 

A mother or step-mother, whether a Hindu or 
otherwise, purporting to act on behalf of a minor 
son, is a person authorised only under circumstances 
in their nature variable to dispose of immoveable 
property, and the onus of prowing authority arising 
from that cause, justified by reasonable inquiry, is 
upon the person who tries to assert thg transfer 
against a minor. B BALAPPA  DUNDAPPA v. 
CHANBASAPPA SHIVALINGAPPA, 17 Bom. L. R. 1184 

444 

Arts, 44, 91, 14]—Suit to seb aside 
deed of exchange and to recover possession of 
plaintif s share when—Plaiutiff, must sue first for 

cancellation of document. 

Where plaintiff sued for a declaration that a certain 
deed of exchange was not binding upon him and for 
recovery of possession of his share in certain lands:® 

Geld, that it wasnet necessary for the plaintiff 
LA A e 
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to have the docufment set aside before he could 
recover possession and that his suit for possession 
was governed by the 12 years’ rule. e 

Whether a plaintiff must sue for cancellation of a 
document, under which the defendant in possession ° 
claims, depends upon whether the onus of proving cir- 
cumstances establishing its invalidity lies upon him or 
whetficr it lies upon the gefendant to prove circum- 
stances establishing its validity. B ANANDAPPA U. 
Totappa, 18 Bom. L. R. 1137 note 441 


Sou. I, Arts. 48, 49° 661 


Arts. 60, 89, 106 —Joint pugchase: i 
suit to recover money paid for— Transaction, nature 
of. 
In a suit to recover money paid by thd plaintiff 
to the defendant, to be used in a joint purchase 
of property: 

Held, that as the defendant was acting as the agent 
of the plaintiff, within the meaning of Article 89, 
Schedule I, of the Limitation Act, Article 60 or 106 of 


























the said Act did not apply. P JETRA Ram v. 
MEHNGA RAM 438 
Art. 62 661 

———— Art. 75 606 

——— ART, 89 438 

ia Art. 91 441, 943 
«ART. 95 767 
m ——-— ART 106 * 438 
— Arr. 110 7Q5 

——-— Afr, 113 761 
“eet. ART. 115 4 -9 705 
——— Art. 16 111 
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ÀRT. 116—Running of limitation— 
Damages for breach of contract, suit far— Covenant 
for litle in sale-deed—Pardanashin woman, position 
of— Consideration money, non-receipt of, plea as to— 
Burden of proof. . 
Ono of the covenants in a registered sale-deed 

was that if at the suit of any person the vendee 
lost any portion of the land sold to him, the 
vendors would refund to him a proportionate sum 
of money or give him some other land of their 
own of the same quality and would further 
indemnify him against any expenses he might 
incur in defending such a suit. After the sale a 
person sued the vendee for redemption of the land 
sold to him, and, it having been found that the 
vendors had no right to sell the land, the suit was 
decreed and the vendee lost the land. The 
verdee brought a suit ‘against the vendors on the 
said covenant for recovery of damages for breach of 
the contract: 

Held, that Article 116, Schedule I, of the Limitation 
Act, applied to the case, and that the limitation 
began to run not from the date when the sald@deed 
was executed, but from the time when the vendee 
lost the land by reason of the redemption suit. 

A parglanashin woman is bound by the terms of a 
deed executed hy her with full knowledge of its 
contents and gvith full appreciation of its effect. 

Whore in aesuit based on the terms of a deed, the 
execution of which is proved, one of the executants 
pleads that she received no part of the consideration 
money, if is for her to prove that plea, and thc 
fact that the consideration money is shown in the 


deed as having been paid to another of the executants 


~ 


=” 


e sense, that he sues within twelve years 
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LIMITATION ACT-—-(1903}—contd. 


e 
does not absolve hor from the liability upon the 


contruct, O Nanur KHANAM v. Masuman, 3 0. L. 
J. 4 746 
Pome SULT, Arr 120 ° 45,705 


— =-=- == ARTS, 120, 125 — Widow, alienation by 
—Suit by remote reversioner—-Punjab Limitation 
(Ancestral Lund Alienation) Act (1 of 1900) gappli- 
cability of. ` @ 

Article 125 of Schedule I of the Limitation Act, 1908, 
applies to an action brought by an immediate 
reversioner for a-declarfition in respect of a widow’s 
alienation and a similar suit by a remote reversioner 
is gowerned by Article 120 of the same Act. 

“Tho Punjab Limitation (Ancestral Land Alienation) 

Act, I of 4900, is confined in its operation to alienations 

by male proprietors ouly. P ‘THAKARI v. GANESH, 


15 P. R. 1916 161 
—-——- Art. 125 161 
ama ArT. 126 013 





——— ART. 132 461, 527, 555, 606 
Agts. 140, 141—Evidence Act (I ef 
1872), s. 108—Widow not heard of since 1870— 
Reversioner, suit by—Burden of pi oof — Widow, actual 
death of, proof of, necessity of. 

A. Hindu widow disappeared in 1865 and was not 
heard of since 1870. In 1911 the plaintiff sued as a 
reversionary heir: 

Held, that it lay on the plaintiff to show afirma- 
tively that he had brought the suit within 12 years 
fitm the actual death of the widow. 

Article 141 of the Limitation Actis merely an 
extension of Article 140, with especial reference do 
persons succeeding to an estate as reversioners upon 
the cessation of the peculiar estate of a Hindu widow, 
Byt the plawhtiff’s case under each Article rests upon 
the same prin@iple. Tho doctrine of non-adverse 
possession docs nof obtain in regard to such suits 
and the plaintiff suing in ejectment must prove, 
whether it be that he sues as a remainderman in tho 
English sense or as a rveversioner in the -Hindu 

of the 

estate falling into possession, and that onus is in 
no way removed by* any presumption which can be 
drawn according to the tgrms of section 108 of the 
Indian Evidence Act. B JAYAWANT JIVANRAO v, 
RAMCHANDRA NARAYAN JOSHI, 18 Bom. L. R. 14, 40 
Box. 289 484 
; Arts. 140, 141, 144, applicability of— 

Hindu widows estate, nature of— Life-estate under 

English Law-~Trespasser, riyht of, to tack period 

of previous trespasser’s possession—Oudh Estates 

Act (F of 1869), s. 22, cls. (1) to (10)— Sanad, 

applicability of, to cases governed by special pro- 

visions of cls. (1) to {10)—Prinogeniture, rule of, ap- 
glication of, to collateral succession, 

Arti@le 141, Schedule I, of the Limitation Act, in- 
tends to provide a rule of limitation applicable to suits 
for the recovery of estates which were once estates 
in expectancy and which have become vestedsin the 
heir of the last male owner on the determination of 
the limited estate hold by a Hinduor oeMuhamma- 
dan female. Jt applied only to those cafes in which 
the person who brings the sait is claiming under 
an independent title in the same way as remainder- 
men and reversioners claim in suits under Article 
140, and not under a title derived fromthe Hindu 
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. Or Muhammadan female who has been “in enjoy- 
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ment of the limited estate. It docs not apply, 
therefore, to cases in which such female has been in 
possession of a full estate. 

The estate of the Hindu or Muhammadan female 
referred toin Article 141 of the First Schedule 


„Of Act IX of 1908 need not be an estate created in 


the same way as the particular estate upon which 
the estate in remainder or reversion contemplated e 
by Article 140 leans, that is to say, by grant or 


devise, norneed it necessarily be an estate charac- e 


terised by the same incidents which attach*to such 
a particular estate. 

When successive trespassers have been in posees- 
sion of an estate adversely tothe claimant, the 
subseyuent trespasser, if his title was not quite 
independent of the previous trespasser, can, in 
pleading limitation asa bar, tack the period during 
which the previous trespasser has remained in posses- 
sion on to the period during which the estate was 
held by the subsequent trespasser himself. 

In ascertaining the single heir to the estate of an 
Oudh taluqdar, whose name was entered in List No. 2, 
the case being one to which the special provisions 
of clauses (1) to (10) of section 22 of Act I of 1869 
do not apply, the limitations in the senad granted to 
the falugdar cannot be appealed to, as all guch limit- 
ations have been wholly superseded by the “Act. 

The rule of primogeniture does not regulate the 
succession to a separate property as between collate- 
ralswho have not been co-parceners with the proposi- 
tus in a joint family governed by the Mitakshara Law 
—-all the more so wheh the property in dispute has not 
been the property of a joint family since its grant by 
the British Government made after the annexation, 
even if it be presumed to have been such property 
before it. 

Semble.—Limited estates of the type of the 
estate taken by a Hindu female in property inherited 
from a male are not life-estates in the sense in which 


“that term is understood in English Law, but they 


present certain points of resemblance to them which 
have led the Legislature to assimilate them for the 
purposes of limitation to life-estatgs in the strict 
sense of the term. O GHISA SINGH v. GAJRAJ SINGH, 
18 O. ©. 289; 30. L. J. 45 37k 


Scu J, Ara, 141 371 441, 484 








~--— ART. 143 923 
——— - Art. 144 371, 943- 
mas we ART, 182 §23 





~m ART, 182-~ Application for adjourn- 
ment— Step-in-atd of execution, 

An application for adjournment for obtaining an 
incumbrance certificate and filing adraft proclamation 
isa step-in-aid of execution and saves limitation. M 
RAvUR Muyisamt NAIDU v Panpaua AMUTHIAL NAIDU 

79 
Art. 182 (5)—Eweeution of decree— 

Decree-holder, application by, to realize money. 

deposited in Court—Step-in-aid of execution. 

An application made by a decree-holder for pay: 
ment of money, realized in execution and deposited 
in Court, isa step-in-aid of execution and an appli- 
cation for execution made, within three years of the 
date ef such application for payment is not barred 
by finutation. O DuHaram Ras KUAR v. LACHUMAN 
Buus, 18 0. 0.359 53% 

& 
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LOWER BURMA LAND AND REVENUE AOT (II 
" oF 1876), 8s. 4, 5—Land forming part of pagoda site 

~—Question of tutle—Civit Courts, whether have juris- 

diction. 

Where the “Tagas” of a pagoda brought a suit for 
a declaration that a certain plot of land taken in by 
the defendant for his rubber plantation belonged to 
the pagoda ‘site and for possession thereof, and it. 
appeared that the boundaries of the land had not 


“ baen defined by the Revenue Officer: 


Held, that the Civil Courts were precluded from 
deciding the question whether the land in suit formed 
part of the pagoda site and that until the plaintiffs 
had obtained a decision in their favour’ from the 
Revenue Authorities, they could not make out a title 
to possession of the said land. L B ANNAMALY 
CuetTty v, Ma Suwe May, 8 BUR, L. T. 264 530 


- 7 —S, 5 580 
LOTTERY. See PENAL Copr, 9, 294A. 





. LUNACY ACT (IV oF 1912), 8. 71—Lunatic’s estate 


—Property belonging to lunatic in common with 
brothers and sisters, lunatic’s beneficial interest in, 
A lunatic’s estate, for purposes of appointing a 


. guardian under section 71 of the Lunacy Act, includes 


properties in which the lunatic has some beneficial 
interest, ea., properties which belong to him in common 
with hi®brothers and sisters. M Suntan AHMAD 
Aut V ARAKKAL ADI 106 


LUNACY (DISTRICT COURTS) ACT (XXXV or 

1858) 578 

Inquisition, proceedings in—Petitioner, whether 

entitled to have inquiry conducted so long as he has 

witnesses available —Liscretion of Court to stop pro- 
ceedings for proper grownds. 

Under Act XXXV of 1858, a Judge has gota 
discretion to stop proceedings in an inquisition 
for proper grounds, as for instance where medical 
evidence shows that further inquiry is unnecessary. 
A petitioner is not entitled, under the Act, to have 
the inquiry conducted so long ashe is able to tender 
witnesses for examination. M RAHIMA BIBI +. 
HAMIDA BIBI, 3 b. W. 402 857 


MADRAS HEREDITARY VILLAGE OFFICES ACT 
(IIE or 1895), Ss. 3, 13 _ 658 


MADRAS HIGH COURT RULES or PRACTICE, 
R. 33, cl. (c)— Appeals heard together—-Proper fees— 
Practice. ` 
Where a number of appeals are heard together 

involving the same point of law and not requiring 

separate argument, the proper course is not to allow 
one rupee for each appeal, but to fix rupees twenty 

for each of the first three appeals under rule 33, 

clause (c), of the Rules of the Madras High Court, 

Appellate Side, and as regards other appeals to pass 

an order that parties shall bear their ow costs. M 

JASTI GANIRAJU v. DAMERA NARASIMHA, 3 L. W. 249; 

(1916) IM. W. N, 194 ~ 128 


MADRAS LAND ENCROACHMENT ACT (III oF 
1905), Ss. 6, 14, scope of-—Occupant of land evicted 
by Collector — Suit to recover land—Limitation, 

The language of section 14 of the Madras Land 


CASES. . 


Kucroachment Act makes it clear that it was intend- , 


ed to give a party all rights of action against 
any proceeding taken under-the Act: that is, not 8nly 
tan an aggrieved party sue for damages in respect 


6 e 


kuh | 


n ~ [£1916 


MADRAS LAND ENCROACHMENT ACT—coneld. - 


of unlawfal proceedings under the. Act, but also for 
a declaration of his right to property or for the 
recovery thereof. 


Where, therefpre, an occupant of land was evicted - 


therefrom by order of a Collector under section 
6 of the Act and he sued torecover the land 
alleging that the eviction was unlawful: . 

Held, that this was a proceeding under the Act 
and the period of limitation applicable was the 
shorter period. provided by the Act itself, and not 
the period of limitation undee the general law. M 
KOLLA GANGAMA NAIDU v. SECRETARY OF STATE, 3 
L. W. 816 





S. 14 “665 
MADRAS LOCAL BOARDS ACT (V or 1884), Ss. 
148, 160 5 ; 648 
MAHANT. See RELIGIOUS INSTITUTION. 
MAINTENANCE. See HINpU Law. 
MAJORITY ACT (IX or 1875) 894 


MALABAR COMPENSATION ror TENANTS’ 
IMPROVEMENTS ACT (Map. I or 1900), Ss. 6 (8), 
15, 20—Re-valuation of improvements after decree 
but before execution. 

Neither section 15 nor section 6 (3) of the Malabar 
Tenants’ Improvements Act allows a re-valuation of 
improvements unless thére have been additional 
improvements effected after the first valuation or 
there has been 4 change in the condition of the 





improvements. Ni KUNHAMMAD KUTI v. PANCHARA 
ALLEEMA, €0 M. L. J. 208 746 

Ss. 15, 20 746 
MALABAR LAW—Tenants-in-Gommon — 988 


MARSHALLING or SECURITIBS. See MoRrRTGAGE. 
MASTER and SERVANT—IProngful dismissal— 
Notice— Damages. 
When a servant is wrongfully dismissed he can 
sue for damages and the amount of damages to be 


awarded will depend upon the nature of the hiring $ 


contract and the wages agreed upon, In the case of 
a domestic servant damages amounting to a month’s 
wages might be given, and®in the absence of any 
definite agreement or established custom, the contract 
of service ‘is terminable by a reasonable notice. L B 
E. M. Moora v. K. C. Bosz, 9 Bur. L. T. 63 981 


MATERIAL ALTERATION or DOCUMEN T— Addi. 
tion of one eweculant’s name—Suit not based on 
altered document, maintainability of—Document 
tendered as evidence of pre-ewisting debt, effect of. 

Per Jwala Prasad, J.—The mere addition of the 
name of one of the executants of a document, who 


did not sign it, is not a material alteration which 
@ r 


renders the document void. 


Where a money suit is not based upon a materially l 


altered document and the document is produced 
only a$ evidence of a pre-existing debt, the claim 
shall succeed. PAT BABU Lat v. JADUNATH Jaa 417 


MESNE PROFITS. $ee Execuriow. 
MINOR. See Contract Act, s. 11. 


—— ~ Alienation by unauthorized person—Suit 
to seb aside alienation on attaining majority — 


kan 


imitataon . YAI). 
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~———eowe- sale of estate of. *See GUARDIANS AND 
~ Warns Act, s, 45 (b). 


eman Sale—Minor, whether can make, collude or ° 
+ 


763 
, 188 


concur in a selo 
MISJOINDER, question of —Finding of fact 
MITAKSHARA. See HINDU Law. Se 


MORTGAGE—Adverse “possession sgainst mort- 
gagor from before mortgage, effect of —Equity of 
redemption—Trespagser, rights of—Duty of pay- 

* ment of public charges cast upon mortgagor, if 
runs with land--Trespasser, if bound to pay it— 
S@le for arrears of revenue—Statutory duty, 
breach of 326 

—~—* Benamidar— Mortgage, suit on, by real 

mortgagee—Benamidar added as pro forma defend- 

ant — Previous statements by plaintiff affirming 
ownership in benamidar—Estoppel —Benamidar 

entering no defence—Maintainability of suit 954 

Benamidar, right of, to sue 615 

Equity of redemption, sale of, by morte 

gngee for claims not connected with his mortgage, 

validity of—Mortgagor, right of, to redeem 

— Fixed-rate tenant dying without heirs after 

usufructuary mortgage of holding —Ejectment— 

Landlord, right of 4 5506 

' Instalment mortgage-bond—Default of 
any two consecutive* instalments — Limitation—- 

e imitation Act (IX of 1908), Sch. I, Arts. 75, 182 
—Waiver, whether acceptance*of part of overdue 
instalment js £06 


s 

: Marshulling of secwrities— Right, when avail- 
able — Suit by prior mortgagee— Subsequent mortgagee, 
a necessary party—Prior mortgagee, right of, to 
enforce his® securities—Puisne mortgagee, when can 
redeem prior mbrtgage. 

The doctrine of marshalling which finds expres- 
sion in section Al of the Transfer of Property Act 
cannot be availed of by a subsequent mortgagee 
who has notice of the prior mortgage. 

A subsequent mortgagee is interested in the 
equity of redemption and isa necessary party to a 
suit brought by the pior mortgagee on the footing 
of his mortgage. . 

Where, therefore, a decree is passed behind his 
back, he is entitled to treat it asa nullity and his 
rights remain unaffected by the decree and by pro- 
ceedings in execution thereof. 

There is no provision of Jaw, preventing a prior 
mortgagee from bringing a suit with the object of 
getting the full benefit of the security which he 














mn 





holds, 
e 


A puisne mortgagee who has not been joined as a 


party to the stit of the prior mortgagee is éntitled | 


to @cdeem the prior mortgage with a view to 
enforcing his own mortgage upon payment of such 
sum as may be found due. P KISHAN CHAND 2. 
RAMSUKH Das, 81 P. W. R. 1916 . 815 
.—z WNon-transferable occupancy holding — Land- 

lord mortgagee, if can displace title ofe prior mort- 

gagee. i ° 

A. landlord of an occupancy-holding, not trans- 
ferable without his consent, suing to enforce a 
mortgage of the holding, cannot displace the prior 





` title’ of a previous mortgagee of a part of the 
s 


holding on the ground that the prior mortgage, 


having been effected without his consent, was not 
valid as against him. © NATABAR SARKAR v. 
NATABAR MANDAL 11 

Non-transferable occupancy holding— Mort- 
gage —Purchase of same by landlord in execution 
—Snuit to enforce mortgage—Question of transfer» 
ability, if arises 434 


Prior simple mortgage—Subsequent mortgage 
usufructuary—Suit by prior mortgagee for sale with? 
out impleading , subsequent mortgagee —De8ree—Auc- 
tion-purchaser~—Right of possession as against subse- 
quent morigagee. 

Where a prior mortgagee, who holds a simple mort- 
gage, brings a suit for sale without joining the 
subsequent mortgagee with possession as a party to 
the suit, the rights of the subsequent mortgagee are 
not affected by the decree obtained therein, and a 
person who purchases the property in execution of 
the decree cannot claim possession as against the 
subsequent mortgagee. 

An auction-purchaser cannot obtain a right 
greater than the right possessed by the mortgagee 
holding under the prior mortgage. O SHEO INDAR 
BAHADUR SINGH v. Grazi-vn-Din, 18 0.C.347 243 


~ Redemption—Previous suit by martgagee for 
possession—Decree, nature of —Ejectment-decree—Suit 
for redemption, if barred—Civil Procedure Code 

{Act XIV of 1882), s. 244—Preliminary decree — 

Appeal— Final decree, no appeal against--Appeal 

ayainst preliminary decree, if barred, 

A mortgagee sued for the recovery of possession 
of immoveable properties mortgaged by right 
of ijara and obtained a decree for possession, with a 
right to be in possession thereof so long as the 
moneys for which the properties were mortgaged 
were not repaid ont of the income arising from 
them: 

Held, that this was a decree in a suit for eject- 
ment and that a separate suit for redemption was 
not barred by section 214 of the Civil Procedure 
Code, 1882, 

Per Cowe, J.—An appeal filed ‘agdinst a preliminary 
decree can be heard although since the appeal was 
lodged, a final decree has been passed which has not 
been appealed against. © Prary Moun MUKERJEE 
Vv, CHANDRA SEKHAR SARKAR, 19 C. W. N. 1182 59 


Redemption suit by one co-parcener of 
Hindu joint family — Abatement of suit on plaintiff 
co-parcener’s death—Suit not in representative 
capacity—Fresh redemption suit by other co- 
parceners, whether barred 771 
Redemption; suit for—Sule set wpo—Mortgage 
or sale not proved—Possession, if can be decreed— 
Cause of action, different, suit if decreed on ~Practice 
—Transfer of Property Act (IV of 1882), s. 55 (6) tb). 
In a suit for redemption, in which the defendant 
denies the mortgage alleged by the plaintiff and 
sets up a sale to him, the plaintiff cannot recover 
posesion when by reason of the provisions of the 
Transfer of Property Act the plaintiff cannot prove 
th? mortgags sned on and the defendant cannot 
prove tho sale relie.l upon hy him. 
e[t is in accordance with the principles of sound 
common sanse and justice thit a man who brings a 
. s 
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MORTGAGE ~concld., 


case and fails to prove it should not get a decree on 
a different cause of action from that alleged by him. 
L B Ma Hrwa v. MAUNG Lun 163 
-—-— Simple mortgage, essontial clement of— 
Suit for mortgage moncy—Mortgagor, when por- 
sonally liable —Foreclosure, right of, given ia 
inuctzage—Fixation of date for payment, ‘effect = 
5 
, mortgage of —Ex-proprietary rights— 
T TR effect of, on ex proprictary tenancy 483 
Specific performance, right to claim, 
whether can be mortgaged 696 


Transfer of Property Act (IV of 1882), Ss. 76 
(i), 84— Tender —Redemption —Suit for accounts. 
The production of money is not, in ail cases, neces- 

sary to constitute a legal tender by the debtor. It 

may be waived by the creditor, and the offer of 
payment is enough where It is shown that the creditor 
would not have accepted the moncy, even if produced. 

Asking for redemption and filing a suit for it is a 
sufficient offer for redemption; and ifthe defendant 
contests the suit and his defence is found to be 
untenable, he should be ordered to account for what 
he has received after the institution of the suit. 

L B Maune Po Tun v. MAUNG E KHA 735 


— 0 IT—Decree absolute, passed after consent 











decreas, execution of; limitation for 180 
— — Final decree —Assignment of mortgagor's 
interest pendente lite, effect of “£96 





—- — Mortgage by father, not proved immoral, 
nor proved for legil necessity— Decree, form, 5 
99 

——- —— Non-joinder of prior vendee of property — 
Decree and sale in execution, whether binds 
vendee 760 


Simple money-decree, prayer for—Discretion 
of Court—Practice—Limitation Act (IX of 1908), 
Sch. I, Art. 116—Starting of time, 

A Court is not bound to give a simple money- 
decree where the plaintiff sues to realise his debts 
on foot of a mortgage. A simple money-decree is 
frequently civenby “the Court, but this is a matter 
of grace. When it does so, it should amend the 
plaint by adding a claim for a, simple money-decree. 

Semble.—It is extremely doubtful that the limita- 
tion for recovery of money under Article 116, Sche- 
dule I, to the Limitation Act, begins to run from the 
date of the registration of the bond. A Monan Lat 
v. LEKHRAJ SINGH 111 


MUHAMMADAN LAW. See Custom. 


———— CUSTOM—Rajput AMussalmans —Widow of 
childless person —-Life-estate ~ Bengal, North-Western 
Provinces and Assam Civil Courts Act a of 1887), 
s. 87—Growth and origin of custom. 

Per Tudball and Rafique, JJ. (Walsh, J.s P 
—It.is not established as a broad caste custom 
among Rajput Mussalmans that the widow of a 
childless .person takes a life-estate in the property 
of her deceased husband. 
< Per Walsh, J.—Section 87 of the Bengal, North- 
Western Provinces'and Assam Oivil Courts Act means 
that the Muhammadans are governed by the Muham- 
madan Law and the Hindus by the Hindu bass ant 
thaj nrithes yf tha magaiash shae will sasl basin, 

. 2 





INDIAN CASES. 


. between Muhammadans themselves. 


MUHAMMAD IBRAHIM, 14 A. L. J. 148; 38 A. 201 


ey 


MUHAMMADAN LAW—contd., 


jected to the law of tfio other, or to the English or any 
other law. That section does not apply to a dispute 
‘The section 
means that the Nuhammadan Law is not to be applied 
to a Hindn against his will, but that a man is free 
to adopt for himself any special custom which he 


pleases, A RAJA Vv. ALLAHDIYA 114 


me PRA-AMPTION-—Walab-i-istishhad made by 


letter, if valid. . 


Where a pre-emptor is ablee to make the second 
demand (talab-i-istishhad)~in person, he cannot make 
it by means of a letter. A MUHAMMAD oa aa 


Transfer of property to wife in lieu of dower 
—-Sale or Hiba-bil-ewaz-——Hiba-bil-ewaz y Oudh Laws 
Act ‘XVIII of 1876), s. 9 —Hiba-bil-ewaz, effect pf, 
on right of pre-emption 22, 


———-_——_WAKT*, proof of—Dedication, how efected— 
Proof—Linited dedication—Grant, express and im- 
plied—Presumption— Graveyard, timber growing in 
~- Usufruct, 


Dedication involves original proprietorship. The 
proprietor of land may dedicate in one of two 
ways. He may doit by express grant. In such a 
case the law requires a donee. If the property is 
trausferred it must vest in some living agent, 
that is to say, either in a trustee or a body of 
trustees, who represent the beneficial interosf 
hold the property for the uses specified and execute 
the trast. The Civile Courts will in “case of need 
administer or control the administration of the 
trust provided the trust is valid by the general law. 
But a man cannot divest himself whivlly of all 
interest and title in immoveable property without 
vesting it in some legal person. He may, however, and 
this is the second method, dedicate his land without 
any formal transfer or specific act of dedication. 

The fact of dedication is proved by long nser, 
while the date and often even the person of - the 
actual dedicator are presumed. Inasmuch as the 
subsequent user constitutes the Proof of the prior 
act of dedication to which sugh user is referable, it 
is only from the user that the extent of the dedication 
can be presumed. Limited useris evidence of a 
limited dedication, 

There is no difference between an express 
dedication limited to special uses for secular purposes 
and one similarly limited for religions purposes. 
What may be limited by express grant may be 
equally limited under an implied grant. 

Under the Muhammadan Law there may be limited, 
dedications. 

A graveyard once dedicated and adopted can- 
not be used for any secular purpose or any pufpose 
inconsistent with the purpose for which it is dedicat- 
ed, but there is nothing in the Muhammadan Law to 
prevent sthe reservation of natural products, the 
appropriation of which to other uses is not incon- 
sistent with te usa of fie soil as a graveyard. 

The Civil Curts in administering Muhammadan 
Law are not bound to hold as a matter of law that 
@ man has dedicated something more than the 
evidenca shows that he intended to dedicate. A 
Kaxsoauppin o. MUHAMMAD RAFIQ, 91 
| 
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MUHAMMADAN LAW-—concld. 


~ —— Widow —Dower, clain® for—Decree, nature 
of—Burden of proof—Annuity—Wasika pension— 
Assets, i 
“In a Muhammadan widow’s claim for dower, the 
decree ought to be passed agains? the assets left 
by her husband, and not against the person of one 
into whose hands those assets fall. 
Where a defendant pleads occurrence of œ fact, it 
is for him to prove that ®ccurrence, and not for the 
‘ plaintiff to prove its non-occurrence. 
Where a person ip enjoyment of an annuity, 
e. g, & wasika pension, dies and the annuity ceases 
on his death, his assets cannot include any money 
due®n accgunt of the annuity after the date of his 
death. O Att MUHAMMAD KHAN v, SAJJADI BEGAM 
° 516 
MURDER. 6 See Penat Conk, 5. 302. 


MUTT PROPERTY — Adverse possession — Guru and 
disciple—Patharakuddi Mutt - History and succes- 
sion of the mutt—Custom —Joint management by 
community, if can be acquired 216 

NEGOTIABLE INSTRUMENTS ACT (XXVI or 
1881), Ss. 30, 59 508 

NON-OCCUPANCY RAIYAT of land within limits 
of Town of Calentta, status of, if affected by subse- 
quent passing of Bengal Tenancy Amendment Act 
—Declaratory Statute, if retrospective-—-Non- 
occupancy raiyat not holding under lease for term, 


-  gjectment of—Bengal Tenancy Act (VIII of 1885), 


e s5. 44, cl. (c) : 54 
NON-TRANGFERABIMN OCCUPANCY HOLDING— 
Mortgage—Purchase of same*by landlord in eaecution 
—Suit to enforce mortgage—Question of transfer. 
ability, af arises, 
e The defendgnt No, 2 mortgaged his untransferable 
holding without ho consent of his landlords to the 
plaintiff. Before the mortgage the defendants Nos. 3 
to 12, who were co-sharer landlords, had sued for 
their share of the rent and had obtained a decree. 
In execution of that decree they purchased the land 
themselves. In a suit by the plaintiff to enforce his 
mortgage: A 

Held, that no question of transferability arose in 
the case. °? C CHanm Prosanna SEN ~. Gour 
CHANDRA Der, 19 C. W., N. 1807 434 
Question of transferability—Vendor and pur- 

chaser - Landlords, some, recognition by. 

Certain holdings belonged to D and his sister and 
certain other heirs of D’s father. The interests of 
Dand his sister were sold to the plaintiffs. The 
other heirs sued for recovery of their share and 
obtained a decree. They then sued for partition. 
«The sons of D pleaded that they. had been recog- 
nized by “some of the co-sharer landlords. The 
lower Appellate Court gave the plaintiffs a decree 
for an interest proportionate to that of the co-sharer 
landlords who had recognized them: 

Held, that under the circumstances no question of 
the transferability of the holding arose befwcen the 
parties. | 

Semble :—It ds physically” impossjfle to let an 
undivided share of a field to a ryot for actual 
cultivation, and to let the whole field is an 
unwarrantable invasion of the rights of the co-sharer$. 
C RAJAB ALI t. Dina Natu Sana, 19 0, W.N, se 

s al 
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NON-TRANSFERABLE OCCUPANCY HOLDING— 
coneld, 6 





, transferee of share in, right of—Co-sharersy 
other, right of—Landlord, right of. 

Where a share of a non-transferable occupancy- 
holding is transferred,the holders of the other share 
are entitled to be in possession of the property as 
against the landlord and, therefore, the landlord has 
no right to take possession of the property. 

Per Mookerjee, J—The purchaser of a share of æ 
non-transferable occupancy-holding is entitled to 
possession even as against the landlord. C PURNA 
CHANDRA Trivao! v. CHANDRA Moni Dasi, 23 C. L. 
J. 304, 20 C. W. N. 5&6 49 


NOTICE. See BENGAL TENANCY Act, s. 167; MASTER 
AND SERVANT; TRANSFER OF PROPERTY Act, s. 55. 


NUISANCE —-Legal nuisance, how to be determined— 
Relief, kinds of~ Defendant doing all in his power to 
prevent evistence of nuisance, whether goad plea— 
Elements to be considered in estimating nuisance— 
Nuisance, whether can be acquired as easement— 
Easements Act (V of 1882), s. 15--Plaintiff suing in 
double capacity—Suit, whether maintainable—Civil 
Procedure Code (Act V of 1908), O. I, 7.1. 


A legal nuisance is rather an evasive, shifting, 
and intangible thing hard to be pinned down by a 
verbal definition. I: must always be “opnditioned 
by time and place and circumstances. 

Where a nuisance is of a kind to injure the health 
or seriously imperil the life of those complaining 
of it, the Courts will not hesitate to prevent it by an 
injunction; but where it goes no further than 
diminishing the comforts of human life, there is 
always the question whether the Courts will proceed 
against him who causes the nuisance by an injunction 
or compensate the sufferer in damages. 

If a nuisance exists, it isno answer to say that 
the defendant has done everything in his power 
and taken all reasonable precautions to prevent its 
existence. 

In the absence of any special legislation no general 
considerations of mere policy or rather abstract 
public rights can be allowed to prevail against what 
the law recognises, and always has tecognised, as the 
legal rights of the individual. 

In estimating a nuisance complained of the Court 
should have due regard to the station in life of the 
plaintiff and the locality and the nature of the 
nuisance itself. 

The plaintiffs (husband and wife) lived in a part of 
belonging to them and built in 1907. 
The wife had settled it on trust for the benefit of 
herself, her husband and their issue. The defendant 
obtained a lease af the adjoining open land on 
which formerly bullocks used to be tethered and 
bullock carts kept and on which he bnilt stables in 
1913. The plaintiffs sued for injunction and damages 
or for damages inthe alternative on account of the 
nuisance alleged to be caused by the stables. The 
suit was brought by the plaintiffs in their double 
capacity, both as trustees interested in the reversion 
and as residents: 

Held, (1) that having regard to the comprehensive 
language of Order I,rule 1, of the Civil Procedure 
Coge there could be no objection to their suing in 
the duuble capacity; 


ee 


(2, that whatever casement may have Hen 
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“ aequired by the owners of the land to cause a 


” 


| 2 
' OUDH ESTATES ACT (1 or 1869), S. 22, cus. (1) ro 


nuisance to the adjacent servient tenement by the 
tethering of bullocks, etc., cn the vacant land, camo 
to anend in 1908, t. e., considerably more than two 
yéars before the nuisance complained of came into 
existence and before the date of suit and that, there- 
fore, the provisions of section 15 of the Easements 
Act were fatal to the defence resting on easement; 

*(3) that the stables constituted a nuisance against 
which the plaintiffs were entitled to obtain relief both 
by way of injunction and damages, B Bat BHICAUI 
w PEROJSHAW JIVANJI, 17 Bom. L. R. 1040 . 192 


OCCUPANCY TENANCY, not transferable by custom 
Sale of portion of such holding in emecution of sim- 
ple money-decree — Objection by tenant. 

An occupancy raiyat, whose holding is not trans- 
forable by custom, can object to the sale of a portion 
of the holding in execution of a simple money-decree 
against him. PAT SADARI KUNWARI v. PALENATH 
Rat 937 


OCCUPANCY TENANT—Rent, determination of 
14 


{10)—Sanad, applicability of, to cases governed by 
special provisions of cls. (1) to (10)—Primogeni. 
ture, rulegf, application of, to collateral succes- 
sion 371 


OUDH LAND REVENUE ACT (XVIL or 1876). 
681 


t 


‘Ss. 162 (g), 173 


=- Ss. 174, 173, 162 (g)—Debte incurred. by 
proprietor while his estate under superintendence of 
Court of Wards —Decree obtained after release of 
estate—Huecution—Hstate, whether liable—Object of 

Ja 98 173 and 174—S. 174, construction of, 


‘A debt was incurred by a proprietor while his 
estate was under the superintendence of the Court 
of Wards, but a decree against him was obtaired 

_and sought to be executed after the estate was 
released from such superintendence: 

-Held, that the decree could not be executed against 
the estate. m 

‘Tn section 174 of the Oudh Land Revenue Act 
the phrase “while his property is under such 
superintendence” is annexed to and elucidative of 
the- verbal expression “contract entered into by 
any such person,” and the section is meant to 
protect property against the execution of a decree 
made in respect of “any contract entered into” 
during the period while the property is under such 
superintendence. 

-The object of sections 178 and 174, Oudh Land 


- Revenue Act, was the protection of: the property 


against either transactions entered into by the 
pérson. under tutelage- by way of direct transactions 
of sale or of mortgage, and also the protection of 
the- property against the consequences of any 
execution in respect of contracts entered into by a 
person under such tutelage. P C Dest Barusn 
SINGH v, HADI Lan; 14 A. L. J. 477; 240. L. 5. 15: 


~ 





38 A. 271 Š 681 
OUDE LAWS ACT (XVIII or 1876), S. 7 775 
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_of section 88 of the Act. 


e:= 4 
——-—— Bi, 5, 88~Occupancy tenant—Rent of occu- 
paney holding, determination of. : 

A person upon whom a landlord confers occus 
pancy rights undër a compromise filed ina suit 
between them, is an occupancy tenant under section 
5 of the Oudh Rent Act; and if he does not pay any 
rent for @the occupancy holding thus created and 
refuses to come to terms with his landlord as to his 
rent, if can be determined under section 33 of the 


Act. UPBR Cnrinxu Suan v. Evaz At, 2 O.L. 
J. 740 ~ 214 
———— §. 33 : 180, 214 


— ~ §, 38-—Hnhancement of rent-—Agreement fining 
no period after which enhancement to be made, effect 
of. p 
The rent ofa tenant, holding under an agreement 

entered into between him and the landlord after 22nd 

July 1868, under which the former is to pay a fixed 

amount of rent and is liable to ejectment in event of 

default, but which fixes no period after which he is 
liable to enhancement of rent, cannot be enhanced 
under the provisions of the Oudh Rent Act. 

U P BR Curepr Tewarstv SHAH HAYAT AHMAD, 

20. L. J. 726 157 


Ss. 38, 85--Enhancement of rent—Decree of ° 
Court, person holding wnder—U. P. Land Revenue 
Act (III of 1901), s. 79. ° 
Sections 83 and 35 of the Oudh Rent Act are not ~ 

applicable to a persdn holding a decree of Court as 

a perpetual, heritable and norftransfergble lessee, 

at arent whichis equaf to the revenue rate.plus 10 

per cent. and which is not liable .to enhancement 

except at are-settlement of revenue. Even though 

the rent was not altered under section 79 of the U.» 

P: Land Revenue. Act at a recent previous Settle- 

ment, the case is nevertheless governed by this 

latter section. . U P B R RAGHURAJ SINGH v. Raw 

LOTAN Duss, 2 0. L. J. 776 186 — 


mene m §. 38 Enhancement of rent— Judicial de- 
cision, rent fixed by, tenant holding at, 

The rent of a person, who is not an occupancy 
tenant under section 5 or section 6o0f the (udh 
Rent Act but holds ata rent fixed by a judicial 
decision, cannot be enhanced under. the provisions 

UP BR Lur Am v. 
Ram Lat, 8 O. L. J. 12 : 786 


S. 33—Enhancement of rent— Settlement 
Court decree for kabzadari rights—Construction of 
document. ; ae 
The operation of section 33 of the Oudh Rent Act 

is not confined to tenants with a right of. occupancy , 

under section o of the Act, but extends also to cases 

of such persons -as hold under Settlement Court 

decrees conferring on them kabzadari rights, t.e., oGeu- . 

pancy rights not corresponding to those under section 

5 of the Act, and fixing a definite and low rent with- 

ont any réference to the rent of statutory tenants, 

but not indicating that any permanency was intended 








as regards tha rent. & PBR Buxtvad HUSAIN 
v. RAM SAHAI SINGH, 2 O, L. J. 748 266 
ww Ñ. 35 186 “. 





Ss. 37, 38, 69 (2)—Perpetual lease, evecution 
eof, ufter pagsing of the Act—Rent varying with’ land 


< 


"20.L.J.128- 
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revenue—Conditions for ejechnent—~Lessees, whether 
tenants wnder the Act. 
, A lessee who holds under a lease for an indefinite 
‘period executed after the passing pf the Oudh Rent 
Act and providing for variance of rental with the 
land revenue and ejectment, is a ‘tenant’ to whom the 
provisions of sections 37 and 69 (2) of the Oydh Rent 


Act apply. U P B R,Lat MUNESHAR Bux SINGH. 


v, Gaya Bux, 14 A. Db. J. 1 Rev, 20. L. J. 634 729 








——— 8, 38 , 729 
———-§. 47—Tenant re-admitied after ejectment, 
right of. 


# tenant who had been ejectod from his holding 
was re-admitted to a holding with an increased area 


~ on an énhanced rental: 


‘Held, thet section 47 of the Oudh Rent Act did not 
apply to the case and the contract for increased rent 
could not be challenged on the ground of its being 
against the provisions of that section. O LACHH- 
MAN SINGH v, SARFARAZ Kunwar, 180. C. 361; 3 O. 
L. J. 126 | 560 


S. 69 (2) 729 


S. 107B —Judicial decision, possession under. 
Where certain close relations of a talugdar 
were given certain area rent-free in 1866 in 
corisideration of their-giving up claims to the taluga 
but inspite of this compromise they in 1867 again 
id claim to the taluga and were given certain other 
area as rent free in 1869 in ignorfince of the fact that 
they had alrgady beef given certain area and on the 
discovery of this mistake the order of 1869 was 
cancelled: 
. Held, that they could not be said to be holding 
ander the judicial decision of 1869 U PBR Mana- 
GER, COURT OF WARDS v. MIRTANJI BUX SINGH 89 


S. 107B (b)—Judicial decision - Settlement 
Couri decision—Sir-dar hukmi bila lagan. ` 
A. Settlement Court decision holding a person to 
be a “sir-dar hukmi bila layan” is a judicial decision 
under section 107B (b) of the Oudh Rent Act. 
UPEBR UDITeNARAYAN SINGH v. INDRA wu 
45 


$. 107H 147, 237, 254 


107H—Greve brought under cultivation— 
Resumption. | - 
Section 107H of the Oudh Rent Act applies to 
land held as grove at the old Settlement but subse- 
quently brought under cultivation on the grove 
being cut, if the landlord neglects to sue for resump- 
tion of the land within twelve years from the date 
sof the grove being cut and the land brought under 
cultivation. U P B R RAMESHAR BAKHSH SINGH 
v. Sepa Sueo, 2 O. L. J. 757 13 
—— 5. 107H--Mortgagee from muafidar—Succes- 

















sors. 
A mortgagee from a muafidar is not the muafidar’s 
successor by transfer and, therefore, he cannot claim 


under-proprietary rights under section 107H of the - - 


Ondh Rent Act? U PBR Kistan DAYAL v. THAKUR 
Prasan, 20. L. J. 757 203 
S. 107H—Successor—Muafi held by two bro; 
thers jointly. - 
Wliere a muaf holding is jointly held by, two 
brothers in equal shares, and on the death of one df 
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OUDH RENT ACT —concld. e 


them the other succeeds to the whole holding, the 
latter is not a successor to the former, U P B R Jas- 
JIWAN BAKHSH v. ASHFAQ Husain, 2 O. L. J, 741 269 





S. 107H—"8uccessors,” interpretation of— 
Direct heirs. : 
. The word “successors” in section 107H of the 


Oadh Rent Act means the rightfal successors, t. €., 
those heirs who are entitled to inherit at once ang 
not those who take possession in spite of direct heirs 
being alive at the time UPBR Hayat AHMAD ve 





BADRI PANDE, 2 Q. L. J. 718 s 236 
S. 107 H—-Successors, iwo, to original grantee — 
Resumption, 


Where the original grantee died leaving two song, 
and then the elder son's name was alone entered in 
the revenue papers, and on the elder son’s death uw 
suit for resumption was brought against the younger 
son: . 

Held, that there had not been two successors to 
the original grantee and that the land was, therefore, 
liable to resumption. U P B R Ram SINGH v. BISHE- 











SHAR DAYAT, 20. L. J. 711 166 
S. 108 (8) 180 
S. 108 (10) 270 
S. 126 (3) —“Special contract’, interpretation 
of. @ 


The special contract mentioned in sectiém 126 (8) 
of the Oudh Rent Act isa special contract between 
the co-sharers and not a contract between landlord 
and tenant. U PBR SAHDEO v. MAHADEO, 2? O.L. 
J. 724 215 
S. 127—Person occupying land after losing 
right of its occupation. 

Section 127 of the Oudh Rent Act covers cases 





‘in which a person, who formerly had a right toa, 


land, maintains his occupation though his right to 
hold it has expired. UPBR JAGESHAR BAKHSH 
SINGH © HANWANTA SINGE, 2 O. L. J. 745 252 
— Cuar. VilA—Ffavourable rent — Deliberate 

CONCESSION. 

-The Resumption Chapter of the Oudh Rent Act 
applies only to those cases of tenures, held at a 
favourable rate of rent, where ib 1s established that 
the favonrablé rate is by deliberate concession; and 
where such rate is by mere accident, the tenant can 
be ejected by notice. U P B R RAGHUBAR v. THAKUR- 
pin, 20. L. J. 755 204 

---— Cuar., VILA—Resumption—Adverse proprie- 

fary possession, prima facie, established, effect of— 

Jurisdiction of Civil and Revenue Courts. 

Revenue Courts should not apply Chapter VILA 
of the Oudh Rent Act to cases where the defendant, 
although he is showif as a rent-free holder in revenue 
papers, makes out avery strong prima facie case of 
adverse proprietary possession for many years, unless 
his title is set aside by the Civil Courts. UPBR 
BUDDIIU Lat v. RAM SARUP, 2 O. L. J. 732 259 


PARINERSHIP—Death of partner—Sutt for account 
—Representatives, all, necessary party—Limitation 
Act (IK of 1908), s. 7. 

All the representatives of a deceased paftner should 
join in a suit to have an account gaken of the 
parpnership, section 7 of the Limitation Act being 
applicable to such suits.“ M PUTHENPURAYIL BAVA- 
CHUTTY V. PUTHENPURAYIL KUNI Shd 
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PARTITION. See BENGAL Estates Partition Act; 


* Hinpu Law; U. P. Lann REVENUE Act, s. 238 (k). 


Confirmation of partition, disputes arising 
after, orders passed on—Appeal, second 262 








Imperfect partition — Land of one patti 
wrongly included in another—Suit in Civil Court 
—Jurisdiction—Res judicata AQ 


Joint family property situated in different 
jurisdictions—Suit in one jurisdiction, if bars suit 
in another Principle—Cause of action—“Omits to 
sue,” gnterpretation of 124 


Lessees of shares in estate under leases pur- 
porting to be permanent, right of, to decree for parti- 
lion. 

Lessees of shares of an estate, who- have been in 
joint possession with the owners of the other shares 
under leases which purport to be permanent leases 
granted to them under an arrangement sanctioned 
by the Court and whose -rightis not challenged by 
the only person (a Hindu female) who has present 
interest as the holder of a Hindu woman’s estate 
in those shares, are entitled to a decree- for 
partition of the estate as against the owners of the 
other shares, even though there is the possibility of 
the leases being set aside by the reversioners after 
the death of the female owner. C SALIMULLAH Ba- 
HADUR v? Provat Cuanpka, 24 0. L. J. 26 129 


proceedings between co-sharers, whether 
affect tenants’ status 237 








woman —- Shamilat—Agreement to partition according to i 


rerenue shares—Latest Settlement record to be follow- 
ed—Appeal .on behalf of several persons on ground 
common to ali— Death of some appellants before insti- 
tution of appeal— Appeal, whether can preceed— 
Civil veer Code (Act V of 1908), O. XXII, 
rr. 2, 11, A 

Where there is an agreement to partition the 


shamilat according to the revenue shares, the shares 


fixed in the most recent Settlement have to be taken 
into consideration in preference to those fixed at an 
earlier Settlement,.as changes in the’ proportionate 
revenue are boupd to occur from time to time. 

Where, therefore, it was arranged at the Settlement 
of 1858 that the area of the shamilatshould be partible 
according to revenue shares and the arrangement was 
upheld in the Settlement of 1892, dnd in the course 
of subsequent partition proceedings plaintiffs con- 
tended that the shamilat should be partitioned 
according to the revenue shares of 1958 in preference 
to those of 1892 asthe defendants would otherwise 
get more, the amount of land revenue paid by them 
having increased more than proportionately: 

Held, that the record of 1892econtained no condition 
that for the purposes of partition the revenue shares 
of 1858 should be followed in preference tn those of 
1892 and as the plaintiffs had failed to prove that 
this should be done their claim could not be allowed. 

Where an appeal was filed on behalf of several 
defendants and it appeared that some of the appel- 
lants had died before the institution of the 
appeal: a ` 

Held, that the appeal could proceed as, even if 
those appellants had not appealed, the remaining 
appellants could have appealed neverthelesseon a 


round common to all the defendants. P NAWAS v. 
UHAMNMAD Hayat, 29 P. W. R. 1916 1006 
e @ 
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, suit for—Properties, what to be included— 
Lessees, right of, to get partition against co-sharers of 
lessors. 

Permanent teyure-holders under some of the ownérs 
of a joint -estate .are entitled to seek partition as 
against the co-sharers of their lessors in the estate. 

A partition suit can include no property wherein 
each Of the parties to the suit does not claim an 
Interest. 

Where one of the co-owners, who are by mutual 
arrangement in possession sof.: different parcels of 
land included in their joint property, transfers his 
share in a parcel in the possession of his co-sharers, 
the transferee is entitled to maintain, as against 
them, a suit for -partition of that parcel C . Sris 
CHANDRA v MAHIMA CHANDRA, 23 O, L. J, 281 17 


PARTITION ACT (IV or 1893), S. 2—Suit for parti- 
tion of house—Partition inconvenient— Application for 
purchase, of shares—Order for sale, whether can be 
passed by Appéllate Court, ` 
A. suit for partition should not be dismissed 

because of the-inconvenience of partitioning the 

property among the sharers. The matter may be 
dealt with under the provisions of section 2 of the 

Partition Act. ; 

An application for valuation and sale of shares 
under section 2 of the Partition Act may be made 
even after decree and algo in the Appellate Court 
which is competent to order the sale, provided that 
objection was taken to the commissioners move 
of partitioning in the Trial Court and the mode 
si?ggested by thé paréy was disaliowéd. A MASITI 
v. HAIDAR Husain, 14 A. L. J. 35 810 


PENAL CODE (ACT XLV or 1860), S,,97—Private 
defence, plea of, when mamtainable— Title to property 
not clear, effect. of. A p 
The right of private defence of property can only 

exist in favour of the person who possesses a clear 

title to tliat property, and not in cases where no such 
title has been determined and the parties choose to 
refer the determination of their rights to the arbitra. 

tion of their own arms. © JAIBAL v. EMPEROR, 3 O. 

L. J. 14; 19 0. C, 18; 37 Cr. L. J. 180 820 


————— S. 107, ons. (2), (8)—Abetment of murder— 
Knowledge of intention to murder, proof of, necessity 
of—Presence near scene of murder, whether sufficient 
by itself for conviction. 

In order to secure a conviction for abetment of 
murder under section 107, Indian Penal Code, it is 
essential for the prosecution to prove that the accased 
knew that the actual murderer did intend to commit 
the murder. 

Where, therefore, the only evidence against tlfe 
accused was that he was found within a few yards 





of the scene of the murder but no weapon was êfound _ 


on him and no ‘overt act was alleged tending even 
remotely to facilitate the commission of the crime: 
Helde that he could not be convicted of abet- 
ment of murder. M Nennur Rami Hepp, In re, 
17 Or. L. Jak 75 . : 653 


s. 182 817 


À Ss. 197, 198—“Certificate,” maning of— 
Signed petition certifying adjustment or satisfachion of 
e accree, if certificate. 








Where is accused purporting to represent the ' 


+ 


+ 
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PENAL CODE—contd. 


’-decree-holder in a certain suif signed and filed a 


petition in the executing Court stating, contrary to 


. the fact, that the judgment-debtor had paid off the 


` decretal amount to the decree-holdexthrongh him: 
Heid, that the signed petition was not a certificate 


within the purview of sections 197 and 198, Indian 


‘Penal Code, and that, therefore, the accused could not 
~ be convicted under those apctions. 

The word “certificate” in sections 197 and 198, 
‘Indian Penal Code, has not the meaning of 
certification. © MAHABIR THAKUR v. EMPEROR, 20 





C. W. N. 520; 23 ©. L. J, 423; 17 Or. L. J. 140 "316 
S. 198 316 
KAN B - 624, 817 


5. 211~— Offence by wealthy man aged 65 years 
—Punishment—Age, how far to be taken into accownt 
in, passing® sentence, 

Where the accused, a wealthy man, was convicted 


of an offence under section 211, Indian Penal Code, 


of having brought a maliciously false charge of 
riot and the Magistrate, taking into consideration 
the age of the accused who was said to be about 65 
years, imposed a fine of Rs. 1,000: 

Held, in revision, that although a somewhat 


'- geverer punishynent should have been imposed, the 


discretion of the Magistrate ought not to be 


` interfered with so as to enhance the sentence: 


offence under section 
one which should 


Per Ayling, J.—The 
211, Indian Penal Code, is 


ordinarily be punished with a substantive ‘sentence 


of imprisonment. The age of thé accused is a factor 
-to be’ takene into consideration in deciding fhe 
nature of ‘the sentence. Butif for that reason the 
.Magistrate deems fit only to impose a fine instead 
of imprisenment, the amount of the fine should be 
fo detormined as to inflict on the accused a punish- 
ment comparableewith what he would suffer had he 


~` been a younger man. W EMPEROR v MUTHIA:CHEITI, 


(1916) 1 M. W. N. 1; 17 Or. L. J. 1598 6338 


S. 225-—Thief, custody of, by chowkidar— 
aa rere arpa if Police Officer—-Yil- 
lage Chowkidari Act (V1 B. C. of 1870), ss. 29, 40. 

A person rescuing a thief, kept in custody by a 
chowkidar ‘tn Bengal, dpes not commit an offence 
nnder section 225, ‘Indian Penal Code. C DIRAJADDI 
vV, EMPEROR, 17 CR. L. J. 164 644 
emma —— §, 228— Petition for transfer not happily 
- worded—Intention to insult, whether can be presum- 

ed. 

The mere fact that a petition for adjournnient of 
a case onthe ground that the accused intended to 
apply for transfer of the proceedings to another 


e Court is not happily worded, does not raise a presump- 


tion that the intention of the petitioner was to offer 
insult to the presiding officer of the Court. A MURLI 
‘Dud v. EMPEROR, 14 A. L. J. 247; 17 Cr. L. J. 163; 38 
A. 284 ` 643 

S. 294A— Lotter y—Prizes—Every one getting 

something for his money, whether lottery. * 

Giving prizes out of the profits of sale ‘to the 
lucky ones whg happen to 1%®ceive thee lucky tickets 
supplied to every purchaser from*a shop does 
amount to a lottery within the meaning of section 
294A, Indian Penal Code, if the general publie 
bought the tickéts for the chance of a prize, and not 
for the sake of the things supposed to be sold. +L B 
Cuacrapatry v. EMPEROR, 17 Cr. L. J. 193 319 
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S. 302—Murder—Provocation, grave but not 
sudden, effect of —Sentence, measure of. 

A capital sentence is not justified where a murder 
is committed under provocation, very serious though 
not sudden. © PURAN v. EMPEROR, 3 O. L. J. 19; 17 
Or. L. J. 190 830 

——~wmee SS, 802, 304, 326 —Trial by Jury—Charge to 

Jury—Defective charge—Considerations in deciding 

question of intention. 

Ina trial under sections 802, 304 and 326 of the 
Indian Penal Code the charge to the,Jury is 
defective inlaw where it does «not sufficiently ask 
the Jury to consider the intention of the accused. 

The considerations that should guide the Jury in 
arriving at it are the accused's- frame of mind, the 
nature of the .weapon used and also the number 
and nature ofthe wounds. For the ascertainment of 
intention the eye-witnesses should be examined at 
length as to how the accused at the time of inflicting 
the injury exactly acted. L B Kyra NYUN v. EMPEROR, 
8 L. B. R. 125; 17 Cr. L. J. 164 634 

aa S., 304 634 

S. 804—Opium found in stomach of deceased 

—Mention in first report of deceased taking opium— 

Proof of culpable homicide-—Acquittal. 

Where the accused were convicted under section 
304 part 2, Indian Penal Code, for causing*ghe death 
of the deceased by violence, and the medical 
evidence showed that the cause of death was either 
concussion of brain due to head injuries or possibly 
opium poisoning, and the body bore no signs of 
injuries- except four slight superficial lacerations 
but no fracture of any bone, while on the other 
hand opium was found in the stomach and the 
did make mention of the fact that 
the deceased hud admitted having taken opium: 

Held, that the prosecution had failed te prove 
that the death was caused by any act of the 
accused and that they were; ‘therefore, entitled to 
an acquittal. P JAHANGIR viEwperor, 17 Cr. L. J. 
147; 16 P. W. R. 1916 CR. 627 
S. 826 634 


S. 376—Charge of rape - Dejay in firstinform- 
ation report—Doubt as to guilt of accused—Benefit 
of doubt. 

Where in a charge of rape it appeared that there 
was no direct reliable evidence as to the com- 
mission of the offence and no semen or blood was 
found on the person of the prosecutrix and further 
that there had been great delay in making the 
first information report which had not been satis- 
factorily explained and that the family of the 
accused and the prorocatiix wero at enmity with 
each other: 

Held, that all dies: circumstances combined to 
raise a doubt in favour of the -accused and that 
he was entitled to the benefit of the doubt. -P 
ABDUL RAHMAN v. Expepor 17 Cr, L. J. 150, 17 P. W. 











R. 1916 CR. 630 
* ———— §, 380 819 
S. 409 648 





Ss. 411, 457, 880—Charge of haguse-breaking 
and theft—Noe evidence of house-breaking-—Surrender 
of stolen articles by accused —Possessioh wnenplained 
„= Offence—Criminal Procedure Code (Act F of 
“1898 ), 8. 511—Previous convictions, proof of, necessity 
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of, before e conviction, “ e 
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PENAJ*GODE—concld. 


The accused were charged at a Sessions trial with 
- house-breaking and theft under sections 457 and 389, 
Indian Penal Code. There was no direct evidence of 
the accused breaking into the house or actually re- 
moving the articles, “bat four days after the occurr- 
ence, the accused gave up the alleged stolen articles 
and were not able to sat isfactorily account for their 
possession of them: 

Held, thatthe accused were guilty of an offence 
under section 411, Indian Penal Code, and not of 
offenceS under sections 457 and 380, Indian Penal 
Code. 

It is necessary that if there are previous convictions 
against accused persons, they should be properly 
proved before sentences are passed on them. M 





In re TURIMELLA KURMANNA, 17 Cr. L. J. 179 819 
: S. 411—Theft—Discovery of- stolen pro- 
perty—Joint trial, legality of— Practice 039 

amma S, 4557 819 





S. 471—Forgery—Evidence—Similar transac- 
tions .of forgeries, relevancy of, in a charge of for- 
gery —Forged document, mere filing of copy of, of user. 


A. series of similar transactions in which forgeries 
were committed can only be used-as evidence of the 
inteutio& of the: person accused of having forged a 
document, and not as evidence of the forgery. 

Quzere:—Whether the mere filing of a copy of a 
forged document is user of the forged document? 
C KRISHNA GOVINDA PAL v, Emperor, .20 O. W. N. 
262; 17 Cr. L. J, 180 306 


PENAL STATUTE, construction of 289 
PLAINT, false emen in—Suit, if to be os 
4 


in a suit by remote reversioner, what should 
state-—Declaratory decree, discretion of Court 763 


PLEADER AND CLIENT— Failure of Pleader to appear 
on account of illness—Pleader enguging another to 
conduct cases—Client refusing to have his case “done 
by the ng whether can claim refund of fee. 


. A client is no doubt entitled to a refund of the 

fees paid by him to his Pleader when the Pleader 
does not appear through neglect, but when the 
Pleader is prevented by sudden illness or death or 
other unavoidable cause it is doubtful whether a 
refund can be claimed legally. 

Where’ the power-of-attorney given to 
Pleader expressly authorized him to engage another 
Pieader either along with or instead of himself 
and thePleader having fallen ill engaged a Barrister 
to look after his cases, but tha client refused to get 
his case done by the Barrister so engaged and 
subsequently on the Pleadev’s death sues his legal 
TP nk for the recovery of the fees paid to 

im: 

-Held, that the Pleader did all that could be 
possibly expected from him and the plaintiff was 
not entitled to any decree. P Desvr PARSHAD v. 
RAM Raxya Mar, 20 P. W. R. 1916 993 


PLEADER, criminal proceeding against—Renewal of 
certificate-—Legal - Practitioners Act (X VII of 
1879), 8. 14. 

e Where a District Judge, exercising his powers under 
asction 476 of the Criminal Procedure: Code, directs 
6 


4 


#9 


CASS. [1916 


PLEADER—conclðd. i n 


the prosecation of 2 Pleader under section 209 of the 
Penal Code, he shonld‘not refuse the renewal of the 
certificate to practise pending the decision of, the 
criminal prosegution., A In the matter of A PLEADER, 
14 A. L. J. 82; 17 Cr. L. J. 152, 38 A. 182 632 
PLEADING. See APPEAL. 

PLEADINGS--Point not argaed in Appellate Court, 

whether can be raised pefore Judicial Committee 


Point not raised in Trial Court—Issue thereon 
not asked for in Appellate Court—Point, whether 
can be wiged tn final Court of Appeal. 

A party cannot be allowed to urge a ney point 
inthe final Court of Appeal which was not raised 
in any of the lower Courts and on which ‘ng issue was 
framed, and where even the memorandum of appeal 
to the lower Appellate Court did not “state that any 
issue in respect thereof was necessary- and should 
have been drawn. 

Where, therefore, the plaintiff’s suit for possession 
of certain property consisting of a takia, a mosque and 
a well on the ground that he was the sole owner 
thereof was dismissed and on appeal to the Chief 
Court he sought to recover possession as mutawalli 
of tho mosque : 

Held, that he could not urge that contention at the 
final stage of the suit simply because there was u 
vague reforence in the plaint to his being mutawaili 
of the mosque P SHakar Din v. Monxam, 86 P. W. 
R. 1916 #48 
PRACTICE. See APPEAL. 
~«--~— Appeal to High G2art—Leawe under s. 46 

(8), Provincial Insolvency Act, neither applied: for 

nor obtained : 

e Appeals, number of, heard togetber—Pro- 
per fees ?28 

ividence—Finding of fact, “Anppalliete Court 

should be slow to interfere with 711 
Execution—Decree, transfer of, by wnre- 
“ cognized transferee 558 














up—Mortgage or sale not proved—Possession, if 
can be decreed—-Cause of action, different, oe if 
decreed on 163 
=~~ Mortgage, suit off—Simple money- -decree, 
prayer for—Discretion of Court 111 
Pleader appearing for another Pleader, ret 





of 





; Suit for possession by part owner—Other 
owner made defendant—Suit, another, by other 
owner—Exolasion of time 452 

Theft— Discovery of stolen property—Joint 
trial, legality of 639 


PRE-EMPTION. See Custom; MUHAMMADAN Law. 
-—~Son-in-law of a Hindu, if a qarabat. 

dar karibi, . 

A son-in-law of a Hindu is not a garabatdar karibi. 
A MAHABIR PRASAD v. MAHADEO Prasan, 14 A, L.J. 
447 œ 495 
Transfer of property to wife in lieu of dower— 

Sale or Wiba-bil-ewaz—Muhammadan Law—Hiba- 

bil-ewaz—®Oudh Laws Act CXVI of 1876), s. 9— 

Hiba-bil-ewaz, effect of, on right of pre- -emption, 

A hiba-bil-ewaz is not a sale within the meaning of 
section 9 of Act XVIII of 1876 and confers no right 











0f pre-emption under Chapter II of that Act. 


A Muhafhmadan transferr ed certain pr opexty to his ` 


a4 


Mortgage — Redemption, suit .for—Sale set ° 


¢ 


° 


> 


s 


~ 
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PRE-EMPTION—concld, 


wife in lieu of her relinquishment %f her claim to 
dower of a specified amount: - 
Held, that the transaction was not one of sale 
abut of*hiba-bil-ewaz, O Ram PRASAD vgRanar BIBI, 
18 0. 0. 367 622 


—Wajib-ul-arz—Plaintiff owner of a revenue- 
free avea—Sale of 16.anna mahal—Platiliff hating 
no share in latter, tf co-shareie Ba 
A certain area of land in the- disputed village Was 

` held. rent-free up to the year 1840 by the predecessors- 
M-title of the plaintiff. If that year, the Govern- 
ment resumed the muaf and assessed it to revenue. 
The plaietiff, a Goshain, had no share in the lands 
which constituted the 16-anna mahal nor did he 
enjoy any part of the’ income derived therefrom. 
The vendors, Mgllahs by caste, had no, right, title 
or interest in the land-of the resumed muafi There 
was but one engagement for the payment of revenue 
and that by:the-owners of the mahal only. In the 
list of the co-sharers mentioned in the wajib- 
ul-arz, the owner of the resumed muafi was not 


- 


-included nor was the wajib-ul-arz signed by the 


latter: 

‘Held, that the plaintiff pre-emptor had no com- 
munity of interest, was nota co-sharer with the 
vendors and was not one of those to whom the 
custom: gave aright of pre-emption. 
PRASAD v. JAGAR Dero Gir, 14 A. L. J. 313; 38 A. 
280 f 23 


= Wajib-ul-arz— Plaintif and vendee co-sharers 





—Widow of veedors husbund’s brother, if hissadar e 


t 


garibi. x 
The plaintiff, a Muhammadan, sued for pre-emption 


` on the ground #hat she being the vendor's husband’s 


brothbr's widow was a hissadar qaribi: 


e Held, that the plaimtiff being merely a connection 


by marriage was no relation of the vendor and was - 
not, therefore, entitled to pre-empt. A KURIA vw. 
JAFRI ` 801 


o— — Wajib-ul-arz silent on question of pre-emption, 
effect of-——Oudh Laws Act (XVIII of 1876), s 7— 
Presumption—Custom of pre-emption, non-existence 
. of, proof as to*-Hstoppel byerepresentation or conduct 
— Suit, maintainability of —Portion of property sold, 
pre-emption of, suit for. | 
The presumption as to existence of pre-emption™ 

raised by section 7 of the Oudh Laws Act prevails 

in cases where the wajib-wl-araiz are silent both as 
to existence or as to non-existence of aright of 

pre-emption. l 
The fact that in respect of certain sales previously 

effeeted ina village, a person either did not claim 

pre-emption, or withdrew his claim on receiving 
certain hpnefits or payments or got his claim decreed 
by consent, does not‘show that no custom of pre- 
emption exists in the village; nor does it create an 
estonpel .by representation or conduct ina sybse- 
quent suit for pre-emption brought by him. 

Where a right of pre-emption grises in respect of 

the entire property@old, & suit to pre-empt only a 


_ portion ‘of itis not maintainable, evon though the 


pre-emptor be ready to pay for the portion in suit 
the entire consideration money mentioned in the 
gale-deed. O Ata Hussain Kuan v. AGHA HADI 
B Q L. 5,7 e 775 
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“his salary for the period for which such 
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PRESIDENCY SMALL CAUSE COURTS AOT «xv 
oF 1862), Ss. 38, 69 and Rules made by Madras High 
Court, 1. 4—Application for ‘new trial’ or ‘re-hearing’ 
—Court hearing application, whether Court of Appeal 
—‘Sitting in suit, meaning of —Dismissal of applica- 
tion ~Reference to High Court before notice to defend- 
ant, whether competent—Revival of suit, order for, 
whether necessary-—-Hditor of newspaper, duties oj— 
Power of Managing Director to vary or aller duties — 
Refusal to do duties assigned—Claim for salary— 
Contract Act (IK of 1872), s. 54. 

It is competent for the Judges of the Presidgney 
Small Canso Court to make a reference to the High 
Court under section 69 of Act XV of 1882, though 
they may have passed no formal order granting a new 
trial or declaring that the suit has been revived before 
issuing notice to the defendant- on the application 
under section 38. 

In the absence cf any express contract as -to the 
duties of the editor of a newspaper at the time of 
his appointment, the Managing Director is entitled 
to vary the duties and, the hours of his attendance 
at the office from time to time, if such variation is 


-not unreasonable or inappropriate to his appoint- 


ment as editor. And when the editor fails or refuses 

to perform such duties, he is not entitled to claim 
failure 

lasts. ee 

Per Sadasiva Atyar, J.—An application under 
section 38 of the Presidency Small Cause Courts Act 
need not be confined to ‘a prayer for the relief of a 
‘new trial’, but might also include prayers for modi- 
fying or reversing the decree or order passed in the 
suit. 

An application under section 38 is not an appli- 
cation by way of appeal to an Appellate Court and 
jurisdiction under the section is not of an 
appellate nature. It isin the nature of a petition 
to the same Court to review its judgment. 

If two or more Judges of the Small Cause Court 
sit together for the purpose of exercising the juris- 
diction: conferred by section 38 of the Presidency 
Small Cause Courts Act, they sit ‘in a suit’ 


- within the meaning of those words in -section 69, 


It is not necessary that before giving their contingent 
judgments, they should have formally granted a.new 
trial and thus brought back the suit on the record so 
as to enable them to ‘sit in’ it and then make the 
reference and then give their contingent judg- 
ments as to the proper decree to be passed in the 
suit. 

Under rule 4 of the Madras High Court Rules under 
the Presidency Small Cause Courts Act, a Rule nisi 
for a new trial is impliedly granted when notice is 
issued-to the opposite party under section 38. 

Per Napier, J—The powers given to Presidency 
Smal! Cause Courts under section 38 of Act XV of 
1882 are very nearly the same as those given to 
Appellate Courts under section 107, Civil Procedure 
Code, i.e, (a) to determine a case finally, (b) to 
remand a case, {c to frame issues and refer them for 
trial. There is no reason why, when the usual 
powers of ‘un Appellate Court to alter, set aside or 
reverse a decree are found in conjunction With a 
power to order a new trial, these ordinary powers are 
eniy to be oxercised in or with an order granting a 
new trial. Any Order orrale which limits the exercise 
by thé Small Cause Court of its jurisdiction undere 
section 388 to making orders, granting or refusing ® 


1080 ni 


- 


. . PRESIDENCY SMALL CAUSE COURTS ACT— 


coneld, 


new trials and any Order or rule requiring parties 
to apply for a new trialis ultra vires. 
Under section 38 the suitis kept alive for eight 
days after decree for the parpose of empowering the 
Court to exercise the appellate powers given to it by 
the section, Applications for new trial and for 
reversal of the decree are, therefore, made ‘in the suit,’ 
whether the claim has been allowed or dismissed. M 
Ramagamy AryaR Vi Mapras Times PRINTING AND 
Pusniswine Co., Lro, 19 M. L, T. 165; 39 M. L. J. 
207 i 929 


-— — 5S. 69 929 


PRESIDENCY TOWNS INSOLVENCY ACT (III of 
1909), S. 18 (8)—Stay of proceedings. 
The words of section 18 (8) of the Presidency Towns 
Insolvency Act are wide enough to justify a stay of 


proceedings in an action which was not pending at _ 


the time of the order of adjudication. B ManomED 
HAJI v. ABDUL RAHIMAN, 18 Bom, L. R. 198 694 


Ss. 28, 29, 830—Order of adjudication— Failure 
to file schedule within prescribed time— Subsequent 
petition for annulment of order and approval of com- 

` positig scheme — Proper procedure not complied with 

— P&ition allowed—Composition, whether binding on 

. creditors, 

The plaintiffs sned for the balance of an account. 
The defendants contended thatthey had been ad- 
judicated insolvents and that the composition scheme 
approved of by the Court was binding on the plaint-- 
iffs and precluded them from suing. It appeared 
that the defendants were adjudicated on 4th March 
1911 and were ordered to file their schedule within 30 
days from the service of that order on them. 
Nothing was done till 2nd February 1912 when 
the defendants presented a petition stating that the 
creditors who had obtained the adjudication were 
their only creditors and were willing to compound 
for 8 annas in the rupee and praying that the scheme 
be approved and the adjudication annulled. The 
Court thereuppn ordered the annulment: 

Heid, (1) that inasmuch as there was no public 
examination of the insolvents, nor was any special 
leave to dispense with such examination obtained, 
the insolvents’ application could not be heard in view 
of the express prohibition in sub-section (2) of section 
29 of the Presidency Towns Insolvency Act; 

(2) that, therefore, the order could not be regarded 
as anorder under section 30 of the Act and there 
was no composition or scheme by which the plaintiffs 
were bound. LB A. K. A, M. FIRM v. AHMED 
SULEMAN MAPARA, 8 BUR. L.əT. 259 559 


- Ss. 29, 30 .559 


PRESUMPTION. See BENAMI TRANSACTION; BUDDHIST 
Law; Hinpu Law; OUDH Laws AcT, 8,7; OUuDH 
Rent Act, s. 107H. 


——-— Admission, effect of 








600 
tanam -~ådultery—Divorce—Buddhi st Law 118 


naman —_—. Cor.sideration—Title- Contract to the con- 
trary ° 474 

A — Consideration money, non-payment of, plea as to— 
- Burden of proof—HEtidence, sufficiency of, e 


—-— —— Execution of deed admitted or proved, efect of 
= . 


. 2 è 
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4 ee 


INDIAN CASES. 


PRESUMPTION- concld. 


e 
Where the execution of a deed is: admitted or 
proved, the natural presumption is that ib was 


1916 


# 


Id 


- - 
» 
hah 


executed for consideration; and if the erecutanb seta | 


up non-payment of the consideration money, she 


must prove it. 


Where ina suit by a mortgagee on a mortgage- - 


deed? which appeared to have been execnted in full 
satisfaction.of the amofints due on certain other 
previous deeds, the mortgagors admitted its execution 
but.pleaded non-receipt of fhe consideration money, 
and the execution of the previous deeds was proved: 


Held, that the evidence afforded by the expeution 
of the previous deeds, read -with the further admis- 
sion of the existence of the debts, which they 
evidenced, in the moritgage-deed in suit, was sufficient 
proof of the existence of the antecetlent debts in 
satisfaction of which the mortgage-deed in suit had 
been executed. O Narain SINGH v. Rustam SINGH, 
30. L.J. 23 ` < 7147 


~—-- —— Favourable rent, uccidental—Ejectment by 
notice 141 


m —— Hindu joint family—Debts incurred by mem- 


bers—Family necessity—Transfer of family property 
| 4 


sema Consent, , 


There can be no presumption that debts incurred 
by members of a Hinda joint family were incurred 
for family necessity; the fact must be proved by the 
creditor, although it be difficult for him to aduce 
evidence on the point owing to along period having 
lapsed. Nor cam in the case of a transfer 
of family property by some members, there be any 
presumption that the remaining members consented 
to the transfer. O BisHwanaTH SINGH v. RAMPAL 
SINGH, 3 0, L, J. 26 ki 78 


- e 
mn — Landlord and tenant—Grove— Re-planting— 
322 


Consent 


ee — Settlement of rent 


ANCY Act, s. 30 (a). 
PRIMOGENITURE, rulee of, application of, to col- 
lateral succession. 371 


PRINCIPAL any AGENT —Accounts not settled —Suit 
for recovery of specific sum, nature of—Previncial 
Small Cause Courts Act (IX of 1887), Sch. II, cl. 31— 
Jurisdiction. 


Where an account between the ‘principal and 
agent has yet to be settled, a suit for recovery, though 
of a specific sum, is a “suit for an account” within 
the meaning of clause 81 of Act IX of 1887 and is 


not cognizable by a Small Cause Court. M MARIAPPA 
NADAN v. ARUNACHALAM CneEtty, 3 L. W, 143; (1916) 
M. W. N. 169 16 





he, 


wrong | > 289 


ae a 
PRIVATE DEFENCE, right of. See PENAL CODE, 
s 97. - 


PRIVY COUNCIL APPRAL. See Ciyi. PROCEDURE 
* Copk,.s. 110 (2). - ; 


PROBATE. See LETTERS OF ADMINISTRATION, 


hi 


415, 
PREVAILING RATE or RENT. See BENGAL Ten-o 


Principal, „when criminally liable for agent’s ` 


- 
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PROBATE —coucld, 


, revocat'on of, 32} year? after “grant—Limit 
ation for revocation—Delay in applying for revocation, 
geet of—Bvidence Act (I of 1872), s. 90—Presump- 
ion of genuineness, if applicable to Will more than 30 
years old—Hindu Law-—Decree on compromise or 
contest against widow, when binding wpon reversioners 
—Compromise of Probate case, binding effect of-— 
Acquiescence, when quiescgnee. 





In this country there is no time fixed for an 
application for revocation of Probate. 
of a Will proved in cominonform may, therefore, be 
called upon, even thirty years after, to prove the Will 
in solemn form, on the application for revocation by 
& person on whom no citation was issued in the 
Probate proceeding. - : 


Obiter.—But a person may be barred by long 
delay in making an application for revocation, 
although there wasno acquiescence on his part. 


The presumption, under section 90 of the Indian 
Evidence Act, of the gennineness of ancient docu- 
ments, does not apply in proving a Will more than 
thirty years old in a Court of Probate. 


A decree fairly and properly obtained against a 
Hindu widow as representing the estate of her hus- 
band is binding upon the reversioners, 


A consent decree amounting to a bona fide settle- 
ment of disputes is quite as much binding upon the 
weversioner as a decree on contest, where the com- 
promise was made boya fide for the benefit of tho 
estate and nêt for the persgnal advantage of éhe 
widow. 

Obiter.—Tho mere fact that the applicant for 
revocatiomeoft Probate of a Will, proved in common 
form without eny citation upon her, had knowledge 
of the Probate préceedings, is not a sufficient ground 
for refusal to recall the Probate, where the applicant 
isa pardanashin lady and where the interests’ of 
infants are involved and they are practically 
deprived of. the whole inheritance by the Will. 

Ordinarily a compromise of a Probate case is 
binding only upon ¢he parties to it. f 

` In order fhat a compromise between the members 
of a family may be . by way of family settlement, 
there must be bona fide claims on cither side and an 
_ honest settlement after full disclosure of facts on 
either side. ; 

Acquiescence in-an”act while it is in progress is 
quiescence under such circumstances as that assent 
may be reasonably inferred from it. But acquies- 
cence inan act after it is completed without any 
knowledge or without “any assent onthe part of the 
“person whose right is infringed, stands on a very 
different footing. A right of action has then vested 
in hem, and mere delay to take legal proceedings to 
‘redress the injury cannot, by itself, constitute a 
bar to such proceedings, unless the delay on his 
‘part after he acquired full. knowledge had,affected 
or altered the position of his opponent. 

Semble.—A Probate Court, paving fognd a Will not 
to be genuine, hould not refuse ‘to regoke a Probate 
granted incommon form on the ground of delay. 

The Prabate of a Will proved in common form wag 
revoked 32 years after the grant, in the special 
circumstances of the case. © Suyam Lat u. RAMES- 
WARI Basu, 23 O, L. J. 82 . 6 273 
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PROBATE AND ADMINISTRATION AOT (V or 
1881), S. 23—Letters of Administration —Objection bip 
adopted son—Haclusion of applicant—Question of 
adoption, if te be gone into. 

In a case for the grant of Letters of Administration, 
where the caveator, if he establishes his adoption, 
totally excludes the applicant from inheriting, the 
question of adoption must be gone into, unless 
the Court thinks unnecessary to grant Letters of 
Administration to any one. UB Nea Ba SIR v., NGA» 
Po Han, U. B. R. (19.5), II, 101 659 


——§Ss. 86,90 ~ . 143° 
PROBATE PROCEEDING. See WILD. 
PROCEDURE. See APPEAL. 


‘ Judgment-debtor who admits debt but refuses 
to pay money—Civil Procedure Code (Act V of 1908), 
O. XXT, r. 46 (a) of Burma Chief Court Rules, 

The procedure to be followed when a debtor, who 
admits he owes money to a judgment debtor, does.not 
pay it into Court, is indicated in rule 46 (a) added 
to the Code by the Chief Court of Lower Burma. 
All that can be done is to warn him that if he fails 
to pay the amount due by him into Court, he may 
be subjected to a suit. 

-A question referred to need not be answered if it 

does not arise in the case, L B P. L. NY. FIRM n, 

Daisy M. Stacy i 169 


Order of adjudication— Non-observance of 
proper procedure — Order, validity of 








———— Plaint sent by District Judge tn Munsif— 
Munsif returning plaint after hearing for waut of 
jurisdiction— Representation to District Judge~ 
Plaintiff, position of f 808 


Receiver’s report that transfer void—Proper 
order for Court to make— Reference to Munsif for 
inguiry, legality of l 


PROFITS, suit for, See Co-SHARER. 


PROMISSORY NOTE—Instrument providing for 
payment of monthly interest, nature of 


PROVINCIAL INSOLVENCY ACT (III or 1907), 
S. 14 (2), (3), (4)—Non-observance’ of proper proce- 
dwre—Order of adjudication, whether valid. 

.An order of adjudication passed without observing 
the procedure laid down in section 14, snb-sections 
(2), (8) and (4) of the Provincial Insolvency Act 
is bad in law and inoperative. P Rania Marc. 
Javan Aur, 22 P. W. R. 1916 1008 


Ss. 22, 23, 46 (8)—Deersion by Insolvency 
Court— Suit in Civil Court for declaration of title to 
property adjudicated by Insolvency Court—Res 
judicata—Civil Precedure Code (Act V of 1908), s. 
11— Evidence Act (I of 1872), s. 41. 

An adjudication by an Insolvency Court, on the 
application of a claimant under section 22 of the 
Insolvency Act, operates as res judicata and bars 
a subsequent suitin the Civil Court for the same 
relief, inasmuch as the decision amounts to a 
conclusive proof of title in respect of the specific 
things claimed by the applicant not merely as 
against him, but absolutely, within the meaning 
of section 41 of the Evidence Act. , 

On general principles of law, apart from section 
JP, Civil Procedure Code, a subsequent suit ig not 
maintainable, in such a casc, ,inasmuch as a litigayt 





` -N, whoalleged ownership in himself, released it. 
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PROVINULAL INSOLVENCY ACT—contd. 


e 
“who has elected one of two alternative remedies, 


cannot, after an adverse decision, fall on the other. 

A suit for a declaration that the property seized 
in insolvency proceedings belongs to the plaintiff is 
misconceived,, inasmuch as no declaration can be 
granted against a creditor’ who never claimed any 
title, or against the debtor, who by becoming 
insolvent lost his title, or even against the Receiver. 

An application under section 22 of the Provincial 
Insolvency Act isin the nature of a suit, arising 
out of an executive act, which raises the question 
of title to the property of the debtor on the one 
hand and of those claiming adversely to him on the 
other. A PITARAM v. JHUJHAR SINGH 798 


| nee SS, 22, 23, 46 (3)-—No Receiver appointed— 
Seizure of insolvent s moveable property—Release on 
objection-—Order of release —Appeal to High Court — 
Leave under s. 46 (8) neither applied for nor obtained 
— Practice. 


After an adjudication in insolvency, under Act II 
of 1907, one ofthe creditors of the insolvent pre- 
sented a petition to the District Judge for seizure of 
the stock-in-trade of the insolvent’s business which 
consisted of gold and silver ornaments. The District 
Judge seized the property, but on objection by one 
On 
appeal against the order of release without obtaining 
leave to appeal under section 46 (8) of the Insol- 
voncy Act: - 

Held, (1) that the order was one passed in exercise 
‘of the jurisdiction vested inthe District Judge by 
section 22 read with section 23 of the Provincial 
Insolvency Act; 

(2) that an appeal would not lie against the 
order without leave to appeal under section 46 
(8) being obtained. 

Where an order is appealable only by leave of 
the District Court or the High Court, the memo- 
randum of appeal should always be accompanied 
‘by a petition for leave to appeal and it should be 
made clear to the Judge sitting to receive petitions 
that the appeal is not presented as one which lies 


as of right. A #BALLI v, Nanp Lat 773 
—-— §, 23 l : 773, 798 
owe — 5. 34 723 


S. 3B — Receiver’s report that transfer void— 
Proper order for Court to make—Reference to Munsif 
for inquiry, legality of —Procedure. 

A District Judge, on the report of a Receiver 
that certain transfers made by an insolvent are 
void under section ¢6 of the Provincial Insolvency 
Act, has no jurisdiction to sendghe case for inquiry 
to a Munsif. The proper order to make on such report 
is to issue notice upon the transferces to slow causo 
why the transfer should not be annulled ` under 





section 86. © UPENDRA Monan ~v. BrINDABAN 

BEHARL 188 

S. 37—Transfer - Fraudulent preference of 
crecitor——Pressure, threat of civil suit if. : 


Where af the time of execution of a mortgage 
in favour ofa creditor impugned by the Receiver 
in insolvency? under section 37 of Act III of 1907, 
the assets of the debtor covered more than? his 
liabjlities anil it was found that his intention was 
tasecure debts payable on demand by.the security 

° ° 
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PROVINCIAL INSOLVENCY ACT—contd. 


of a mortgage which would relieve the pressure on 
his ready cash and so put him ina better position 
to pay his debts, as they became due, with his own 
money, and thgt there was no idea of applying for 
insolvency at that time: ; 

Held, that the mortgage did not come within the 
purview of section 87 of Act IIL of 1907. 

The question whether a transfer comes within 
section 37 of the Act dSpends upon the state of 
mind of the person who made it. Such a person 
should not be taken to havg intended the natural 
conseqnences of his act. “One must find ont what 
he really did intend. Suspicion is not enough in 
these cases. 

A transfer in favour of a creditor made, by an 
insolvent debtor as the result of real “ pressure 
brought to beir upon him by the creditor, or in 
performance of a previous enforceable agreement 
does not come within section 37 of the Act. 

Threats of civil suits may constitute real pressure; 
it is not essential that the threats must be of 
criminal proceedings. : 

An oral agreement to mortgage in favour of’ a 
creditor sufficient property to cover the ‘debt is 
sufficiently specific to constitute an enforceable 
agreement, C NRIPENDRA NATH BAHU V. ASHUTOSH 
GuHosH, 20 C. W. N. 420 548 


Pa 
S. 46 (1!—Order cancelling sale of out- 
standings—Auction-purchuser, whether can appealș- 
Adjudication utder earlier law-—Subsequent pro- 
ceedings, whether governed Py new Ac} 


e z 

Section 46 (1) of the Insolvency Act (III of 1907) 
gives a right of appeal to every person who is 
aggrieved by an order passed by a Geurt in the 
exercise of its insolvency jurisdiction. e 

Where, therefore, a sale of certain outstandings 
of an insolvent firm fetched avery low price and 
the Court cancelled the sale: 

Held, (1) that the auction-purchasers had a right 
of appeal; : ; . 

(2) that merely because the firm was declared 
insolvent before the coming into force of the Insol- 
vency Act of 1907, all subsequent proceedings arising 
out of the insolvency could not be regarded as orders 
passed under the earlier enactment, and as there was 
no question of any persón being deprived of vested 
or substantive rights by the operation of the new Act, 
the new Act governed the case. P CHUNI Lat r. 
Benar LAL, 21 P. W. R.1916 ` 995 


~ §, 46 (1) (4)—Petition of insolvency—Subse- 
quent composition. aith creditore —Petitioner, whether 
can then be adjudicated ingoluent—Limitation Acé 
(IX of 1908), s. 5, whether applicable to cases under 
Insolvency Act —District Court for purposes of .insol- 
vency proceedings—Punjab Government Notification 
No. 889, dated 18th November 1908, 


` When a person after applying to the Court to be 
made an insolvent effects a composition with his 
creditors in fpll dischayge of all his liabilities, he can 





` no longer be garded as an insolvexft. Consequently, 


ne insolvency proceedings should be dropped bythe 
ourt. 

Section 5 of the Limitation Act, IK of 1908, 
can be applied to cases under the ! rovincial Insol- 
Yency Act, 411 of 1907. ` i 


SABKAR v. RassoRAT PRAMANIK 


g” 


Vol. KAKI ° 


PROVINCIAL INSOLVENCY A€T—concld. 


Under the Punjab Government Notification No. 
889, dated 18th November 1908, made under ‘section 
23 (b), Punjab Courts Act, 1884, the Divisional Court 
is deemed to be the District Court or Principal Civil 
Court ‘of original jurisdiction for the purposes of any 
proceedings under the Provincial Insolvenagy Act, 
TII of 1907. P RAM Kisyen v. Umrao BiBi, 80 P. 
W.R, 1916 730 


— 8, 46 (8), 773,798 


PROVINCIAL SMALL CAUSE COURTS ACT (IX 

OF 91887), S. 17, praviso,_ if substantial compliance 
. with, is sufficient -Ex parte Small Cause -Court 
` decree, application for setting aside. 


A substandial compliance with the provisions of the 
proviso to section 17 of the Provincial Small Cause 
Courts Act is not suffitient. Therefore, where the 
défendant at the time of his application for setting 


` aside an ex parte decree déposits an amount which 


is shorter than the amount due from him under the 

decree even bya very smallamount (through a mistake 

in calculation), his application cannot be entertained 

by the Small Cause Court. © PURNA ae 
. *  F38 


= Scn. IL, Cr. 31 16 


Scu. IL, Or. 85 {i), as amended by Act VI 
of 1914-—Suit for damages for wrongful act against 
property, whether cognizable by Small Cause Court — 
Jurisdiction, . - 








e 0 
. The plaintiff sued the defendant in a Small Cause 
Court for damages ‘on the allegation that his net had 
been forotely torn and the fish collected by him in 
an enclosure allowed to escape: l 


“ Held, that the Small Ceuse Court had no jurisdiction 
to try this suit, as if was barred by the provisions of 
item (7), Article 35, of Schedule Il tothe Provincial 
Small Cause Courts"Act as amended by Act VI of 1914, 
inasmuch ‘as. the. allegations made out an offence 
against property under Chapter XVII of the Penal 
Code. C Apu Mano v. Nagas Basni Mato 728 


PUNJAB ALIENATION or LAND ACT (XIIL or 
1900), Ss. 2 (8), 16 ~ Attachment of mortgagee rights 
n esecution of noney-decree, whether valid — Transfer 
of mortgagee rights before attachment, how far -bind- 
ing —Transferee, whether can object to attachment. 


Defendant No, 2, a member of an agricultural tribe, 
was the mortgagee of certain land. On 19th. February 
1914 defendant No. 1 obtained a money-decree 
against defendant No.2. On 5th March 1914 defend- 
ant No. 2. transferred his mortgagee rights on the 
aforesaid mortgago to the plaintiff (his brother). On 
27th April 1914 defendant No. 1 got the mortgagee 
rights of defendant No. 2 attached in execution of his 
decree. Thereupon the plaintiff brought the present 
suit for a declaration that defendant No, le was not 
entitled by law to attach the mortgagee rights: 

Held, (i) that themortgéeee rights of defendant 
No, 2being “land” within the meaning*of section 2 (8°, 
Punjab Alienation of Land Act, could not be sold 
in execution of the decree; : . 

(2) thit according to law defendant No. 2 was not 
bound to keep his property in a shape convenieni 
for his creditors to proceed against, dnd that the 
mortgage by him to plaintiff was not fraudulent in 
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PUNJAB ALIENATION or LAND ACT—concld. >» 


law considering that it was made six weeks before 
the attachment; 

(3) that the plaintiff's interests being vitally 
bound up, with those of defendant No. 2, he was 
entitled to object to the action taken against defend- 
ant No. 2in the shape of execution proceedings, 
when such action injured the plaintiff’s interests. 
P Karam ILAHI v. Guras Rar, 39 P. R. 1916; 

S. 16 ; 
PUNJAB COLONIZATION or GOVERNMENT 
~ LANDS ACT (V or 1912), S. 18—Decree against 

Government tenant- Tenancy not liable to attach- 

ment or sale—-Crops grown by heir of deceased 

tenant, whether property of deceased and as such 

liable to attachment or sale 741 


PUNJAB COURTS ACT (IIT or 1914) 997 


PUNJAB EXCISE ACT (I or 19°4), Ss. 61,75 (1)-— 

. Magistrate, whether can act without any complaint 
by Haucise Officer — Jurisdiction. 

A Magistrate has no jurisdiction to take action 

under section Glof the Panjab Excise Act read with 

section 75 (1), where there is on the record no com- 


plaint or report by an Excise Officer. P HARNAM 
SINGH v. EMPEROR, 17 Cr. L. J. 161; dS P. W.R. 
1916 Cr, z 631 
mm §. 75 (1) 631 


PUNJAB LIMITATION (ANCESTRAL LAND 
_ALTENATION) ACT (I or 1900) 161 


PUNJAB PRE-EMPTION ACT (II or 1905), 5. 
11, proviao—Right of member of same tribe as vendor 
-— Mode of ascertainment-——Darzi Mjr and Darzi 
Mughal of Rawalpindi district, whether sub-divisions 
of same tribe. 


Where in deciding whether certain persons belong 
to the same tribe, real facts are impossible to ascer- 
tain, names used are the only data and should be 
dealt with in a liberal spirit. 

Where, therefore, in a suit for pre-emption in 
respect of the sale of a certain land Dy a Darzi Mughal 
of Mauza Kuri in the Rawalpindi District, the plaint- 
iff, a Darzi Mir of the same place, claimed to have a 
prior right under the proviso to section 11 of the 
Pre-emption Act: 

Held, that the Darzi Mir and Darzi Mughal were 
sub-divisions of a tribe of Darzis and plaintiff was 
entitled to succeed. P GIRDHARI LAL v. ATTAR, 87 
P. R.1916 967 


———~-§. 20 813 


S 22 cls. (4) and (4)—Security put in after 
date fized by Cowrt— Acceptance of security by Couri 
—Eutension of time by wmplication—Rejection of 
plaint. 


"The mere fact that a Court reccives, attests and 
places on the- record a security-bond filed after the 
date .fixed by the Court for putting is in, does not 
by implication extend the time within which the 
security was to ba furnished, and in Such a case 
the plaint should be rejected under segtion 22 (4) of 
the Panjab Pre-emption Act. P MUHAMMAD Havar 


v. RAGHABAR Diar, 67 P. W. R. 1916 , 487 
PUTNI LEASE. See Lease, z 
RECEIVER. Sæ Orvıu PROCEDURE Cope, 0, XL, g. 1, 
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RECEIVER—coneld. REGISTRATION A@T—concld. : Mi 4 
— Appointment before decree for realisation of Ss. 32, 35 Document-—Registration~—Pre- e 
amount due to plaintif-—Ter mination of suit, whether sentation by minor, effect of. 6 ge 


puts an end to Receiver's authority-—Swit for recovery 

of rent instituted afterwards, whether maintainable. 

Where in a suib for recovery of money a Receiver - 
is appointed before decree to realise the amount due 
to the plaintiff, neither the termination of the suit 
ina decree nor the pendency of an appeal against 
that decree will put an end to the authority of the 
"Receiver éo realize the rent to collect which he was 
appointed. Therefore, a suit instituted by him for 
recovery of rent after that date is maintainable. M 





MANIEKAM PILLAI v, KUPPA GOUNDAN 69 
REDEMPTION. See MORTGAGE. 
REGISTRATION. See SALE. 
Property in possession of tenant—Reversion, 
sale of 267 


REGISTRATION ACT (XVI or 1908), Ss. 2, 17, 49— 
Agreements settling terms of lease, if lease—‘‘Docu- 
ments”, meaning of-—Lease created by correspondence, 
if requires registration. 


Agreements, so long as they settle the terms of ` 


a lease or leases, whether the creation of another 
document is contemplated or not, are “leases” within 
the meaning of section 2 of the Registration Act. 

The word “documents” in section 17 of the 


_ Registration .Act is wide enough to cover more than 


` one letter creating a lease. 

Where correspondence constitutes a contract 
leasing premises for more than a year, that corre- 
spondence must be registered although a more formal 
document may be contemplated. 

Where, therefore, four letters amount to a lease 
of immoveable property for more than one year, 
the correspondence is a lease and requires regis- 
tration under the Act. M MORGAN v. FERANANDEZ, 
3 L. W. 870; 380 1M. L, J. 519; (1916) IM. W.N. 373; 
19 M. L. T. 377 f 439 
S. 17 ; 439 
S. 17 (1) (b)—Documents purporting to effect 

partitian of immoveable property exceeding Rs, 100 

in value—Non-régistration—Hvidence, admissibility 

in, 

Where ina snit for a declaration that the sale of 
a certain- shop shall not affect the plaintiff’s one- 
fourth share in it and for possession of that share, the 
vendees-defendants contended that the plaintiff's 








' original share had fallen to the share of the vendor and 


in support of this contention relied upon two documents, 
one of which was an inventory of properties includ- 
ing the share of the shop in dispute which purport- 
ed to have fallen to the vendor's ghare in a partition 
alleged to have taken place onthe 15th January 1900 
and the other was a deed of release of the same 
date: 

Held, that both the documents were parts of one 
whole and taken together formed a non-testamentary 
document extinguishing the plaintiff's right in certain 
immoveable property exceeding Rs. 100in value and 
acknowledging receipt of other property in lieu of 
this relinquighinent, that as such they were com- 
pulsotily regisjrable, and not being registered 
were’ inadmissible -in evidence for any purpose 
tending to indicate that plaintiff had lost by partition e 


‘his original one-fourth share in the shop. P. Jar . 
. Mauw. BELI Ram, 35 P. R. 4916; 52 P, W. R. 1916 
is 9 


3° 


A presentation of an instrument for registration 
by a minor who claims under the instrument, - 
is not invalid presentation and the instrument is not 
void thaigh registered. L B Cxetrty FIRM, v. EF 
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S. 35 a 33 

S, 49 6 “439 2 | 
————S. 60 (2) : 661 


REGULATION XXXI or 1803, S. 6—Sale—Vendee 
agreeing to pay revenue for land sold as well as for 
lund in vendor's possession— Personal covenant—— 
Sale by vendot of land in his possession—Vendee, 
liability of. 

Where a vendee agreed to pay the revenue for 
the land sold to him as well as for the land which . 
remained with the vendor who subsequently sold the 
reserved Jand: 

Held, in a suit by the latter vendee against the 
former vendee to.recover the revenue, that the | 
agreement was void and inasmuch as the covenant , 
was a personal covenant the plaintiff had no right to 
sue for the breach of such a covenant. A ALI 
HUSAIN v. HAKIM-Ub-LAH, 14 A. LD. J. 266; 38 A. pe 
: i 187 © 
RELIGIOUS ENDOWMENTS, See TrusT. . 


RELIGIOUS. INSTI ITUTLON- Mahan; — — Succession 
tat office of mahante Custom-—Usage-——Customary 
' Law—Selection of mahants—Nomination of dis- 
qualified person, if void — Evidence—Question of fact 
—Practice—Abdication, what acts on part oj mahante 
constitute-—-Asthal—Muth—Incidents “appertaining 


+ 


to asthal or muth—Posttion of mahant in Northern we 
India. ia 
The right tothe office of mahant depends upou the. 
custom and usage ‘of the particular muth or asthal e 
and not upon the general Customary Law: ° 


The endower of a college or religious institution 
has a right to lay down the rule of succession, but 
when no such rule has been id down, it- must be 
proved by evidence what is the usage, in order to’ 


. carry out the intention of the endower. 


Where the right to the office of mahant depends 
upon selection, the nomination must fall upon one 
who is competent to hold his important sacred office. 
The nomination would be void if the person chosen 
is disqualified bv reason of bodily deformity, of bodily 
disease, such as leprosy, of disease of the mind, or of 
the leading of a life which is immoral or is incon- e 
sistent with the religious vows of the brotherhood. 

Upon a question of fact the verdict given b > 
Judge, who had the advantage of seeing aud hear 
the “witnesses, should not be lightly set aside, es. 
pecially if the Judge was presumably acquainted with 
the mannets and customs of the people among whom 
the transaction, which: gave rise to the question of. 
fact, was alleged to have @&ccurredem 

A mahant is n8t only a religious preceptor, but also 
a trustee of the asthal over which he presides. 
Therofore, if he instals another person on the gaddi 
and himself retires from the mahantship, he vacates 
theeofiie of mahant. ` ‘ 
` Tf a mahant*executes documents of o nature in- 
onsistent with -his duty and position as guardian of 


© of adjudication, 
@ Kunwag, 18 0. C. 374 


ae 
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the religious institution of which he isthe mahané 
ande confers the mahdntship upon a disqualified 
relation of his retiring in his favour, fie violates the 
vows and practices which it was his duty as a 
trustee to maintain and protect and his conduct 
amounts to an abdication of the offica of m®hant. 

The incidents pertaining to an asthal or muth 
and the- position of the mahant of an asthal or muth 
in Northern India deseribed. P C Ram PARKasit 
Das v. ANAND Das, 20 CW. N. 802; 14 A. L. J. 621; 
(1916) 1M. W. N. 406; 32 M.L. J. 1; 18 Bom. L. R. 
490; 3. W, 556 l : 583 


REMAND, - See Civit Procepure Cope, O. XLI, R. 
23. = 


RENT, favourable—E jectment 257 


R&S JUDICATA. See Beneat Tenancy Acr, s. 191; 
CIVIL PROCEDURE Cope, 1908, s.11;’ LANDLORD AND 
TENANT; U. P. LAND REVENUE. ACT, s. 288 (J). 


a Appeal—Withdrawal of suit with liberty to 
bring fresh suit—Subsequent suit, maintainability 
of < 67 

, doctrine of, if opposed to spirit of Hindu 

Law 91 


of decree--Time-barred decree, 


Execution 
execution of time- 


execution of—Requisites for 

i napak 

n order to enable a decree to ebe executed in 
spite of the fagt that @xeculiow is time-barred, it 
is necessary to establish that flotice requiring tie 
judgment-debtor to show cause why the decree 
should not be executed against him lhas been 
sewed on him and that he has thus been in a 
position to raise’the plea of limitation, that a Goart 
has expressly or impliedly decided by a final order 





the question of limitation in favour of the decree. 


holder and that there has been an effective order 
| O Gauri SHANKAR v. LACHHMIN 
663 


Execution proceedings — Order passed ew 
parte after potice to -judgment-debtor——Judgment- 
debtor’s right to cont®st propriety of order in 





subsequent proceedings—Subsequent dismissal of, 


application for default, effect of 443 
move Judgment under appeal, whether can operate 


_* as ves judirata—Appeal, if a continuation of 


original proceeding—Decision pending appeal in 


another suit, if operates as res judicata in appeal 9 
RESTITUTION or CONJUGAL RIGHTS—Discre- 
¢ion of Court—Chadar andazi repudiated by the 
woman, effect of—Appeal, second—Duty of Appel- 
| late ae to appraise evidence in the case—Funding 
of fact, when liable to be set aside in second appeal 
—Jurisdiction—Prayer for injunction, value of, for 
purposes of jurisdiction. i 
Restitution of conjugal rights is a matter 
entitely within the discretion, of the Court, and 
should not be decume@@ere a widow, wh@may have 
been: surprised into a chadar andazi ceremony with 
hér brother-in-law, without ddlay repudiates the 
relationship and goes off to her own family. 
A. first appeal differs from a revision and a second 
appeal in this important respect that the appellant 


` has a right to ask that the Appellate Court shall read 


and appraise the evidence inthe case and shall 


8 
. 
= 
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RESTITUTION or CONJUGAL BIGHTS—coneld. ° 


come to its own finding on that evidence on the 
points in issue, and the Appellate Court is not doing 
its duty if; instead of fortifying its independent 
opinion based on the evidence with the conclusions 
of the first Court, it merely shelters itself behind the 
decision arrived at by that Court. 

Where, therefore, plaintiff's suit for restitution of 
conjugal rights against the widow of his late brother, 
with whom he alleged to have gone through a chadar 
andazi coremony, was decreed by the first Court and 
the decree was on appeal confirmed by the District 
Judge who, however, didnot arrive at any definite 
finding of fact: 

Heid, (1) that as it was difficult to say whether 
the District Judge had applied his mind to a proper 
consideration of the evidence in the case, his finding 
was liable to be set aside even in second appeal; 

(2) that having regard to the defective nature of 
the evidence, plaintiff’s long delay in vindicating his 
marital rights and the circumstance that among 
tliese people a brothers widow is regarded as a 
chattel to be inherited on a par with the other pro- 
perty of the deceased, the evidence was not sufficiently 
strong to justify the issue of a decree in plaintiff's 

~favour. . 


Ina suit for restitution of conjugal rights, & prayer 


for an injunction restraining the principal defendant’s 
father from preventing the re-union of plaintiff and 
the principal defendant isa relief merely ancillary 
and incidental to the main relief claimed, and does 
not affect the question of jurisdiction. P BANI 
v. Bansi, 28 P. W. R. 1916 1002 


RESTRAINT or TRADE. Sce CONTRACT Act, s. 28. 
RESUMPTION. See GRANT. 


REVIEW—Judge refusing application to sue in forma 
pauperis, power of, to entertain petition for review 


$12 
REVISION. See Aera Tenancy Act, s. 185; Cryin 
PROCEDURE Cong, s. 116. 


RIWAJ-I-AM, entry in, interpetation of 783 
ROYAL PROCLAMATION or l5tu yee 
289 


1914 - 
SALE. See Benami TRANSACTION. 


Money left with vendee not paid to mortgagee 
-- Suit against vendee—Trust—Transfer of Property 
Act (IV of 1882), s. 90. 

One L mortgaged certain zemindari and mortgagec 
rights to the plaintiff Jand then sold both to the 
defendant R. Part of the sale-proceeds were left 
with R to pay off J. J obtained: a decree for the 
sale of the zemindari alone. The sale of the zemin- 
dari property being insufficient to satisfy the 
decree, J applied for a decree under section 90 of 
the Transfer of the Property Act and obtained a 
decree against other persons. J then sued Ras his 
trustee for the money left with the latter by L: 

Held, that no trust was created in favour of J 
and that he was no party to the transaction and the 
sale to R did not in any way. affect J’s fights to 
proceed against the property mortgaged tp him. A 

#TAMNA Das v. Ram AUTAR PANDE, l4 A. L. J. 151; 

38 A, £59 351 








Puf-chaser of portion of such tenwre, right of, against 
e 6 
e ® . 


Permanent tenure created before operation ofe 
Transfer of Property Act, transfer of, validity of—e 


¢ 
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+ 


purchaser of same tenure in execution against te- 

corded tenant— Representation. 

A permanent tenancy created before the passing 
of the Transfer of, Property Act, to which if 
created after the passing of that Act its provisions 
would be applicable, is transferable. 

A sale of a transferable tenure in execution of a 


decree in a suit for arrears of rent against the . 


recorded tenant, does not affect the interest of a 
purchaser of a portion of the tenure, who since the 
purchase made applications to the landlord that his 
name should be registered as a co-sharer tenant, but 
still was not made a party to the suit. © MADHU 
Mati Desi v. HARENDBA Lat Roy 502 
Property subject to mortgage—Money left with 

` vendee to pay off mortgage— Vendor's lien—Purchase- 

goney— Limitation Act (IX of 1908), Sch. I, Art. 182 

-Recital of receipt of consideration in sale.deed, 

effect of, on lien. : 

Where property, which is subject to a mortgage, 
is sold, and part of the consideration money is left 
with ‘the vendee to pay off the mortgage, the 
money so left is not purchase-nioney in the proper 
sense of he term and the vendor has no lien in 
respect Bf it. -A suit to recover such money cannot 
“be treated to enforce a charge, and Article 132, 
Limitation Act, does not apply. 

A recital by the vendor in the sale-deed to the 
effect that he has received full payment of the 
purchase-money, does not necessarily amount to 
evidence: of a contract which is inconsistent with 
the existence of the statutory lien for unpaid 
purchase-money. Q MUKTA PERSHAD v. ABDUL 
RAZAQQ, 








1882), s. 54—Limitation Act (IX of 190%), Sch. I, 

Art. 113— Suit for return of land. 

Once there is an agreement to sell immoveable 
property and the vendee has done his part of the 
contract by paying the purchase-money, the vendor 
is bound to dœ everything necessary in order to 
complete the title of the vendee and where section 
54 of the Transfer of Property Act applies, a com. 
plete title cannot be’ given except by a registered 
deed .of conveyance. 

A suit for such registered conveyance will lie 
uniess barred by Article 113 of Schedule I to the 
Limitation Act and where no date is fixed for per- 


' formance, time under Article 113 runs from the date 


of refusal. L B Mya Bwin v. MAUNG KYA Zan 
*. 761 
Substantial considerafion for widow's alien- 
ation applied for legal purposes—Purchaser, if to 
retain property on payment of balance 6f consider- 
ation 83 


* 








Vendee agreeing to pay revenue for land 
sold aswell as for land in vendor’s possession— 
Personal covenant — Sale by vendor of land in his 
possession—-Yendee’s liability 187 


SEA CUSTOMS ACT (VIII or 1878), S. 19 205: 
SECONDARY EVIDENCE. See EVIDENCE ACT, 

s, 92. am 
SECURITY. See PUNJAB PRE-gMPTION Act, s. 22, 


ror GOOD BEHAVIOUR. See ORIMINAL 
PROCEDURE Cope, s. 110, 





INDIAN CASES. 


527 
cmne Registration—Transfer of Property Act (IV of- 
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SETTLEMENT DEVREE—Nankar, calculation of, on 
rental of specified property out of which it was to be 
patut—Nankar charge upom village-—Limitation Act 
(IX of 1908), Sch. I, Art. 182—General Clauses “Act 
(X of 1897), s. 8, cl. (25)—Money charged on rents 

- and profits of land, treatment of, 


Momey charged on the rents and profits of land is 
treated as money chargeg@ on immoveable property 
for the purposes of Article 132 of the Indian Limi- 
tation Act read with section 3, clause (25), of the 
General Clauses Act, X of 1897, | s 

Where a settlement t¢ecree awarded a nankar 
allowance of 10 per cent. on the hasilat nikae of a 
particular village: 

Held, that the specification of the proporty on the 
rental of whigh the nankar was to be calculated 
indicated the stock ont of which it was to be paid 
and’ must, therefore, be deemed to be a charge 
upon the village. O Ram Jrawan v. Japunatu, 18 


O. C. 380; 8 O. L. J. £0 ~- + B55 

SHAMILAT. See PARTITION. 

SLANDER. See DEFAMATION. 

SPECIFIC PERFORMANCE, suit for o 323 

SPECIFIC RELIEF ACT (I or 1877), 8.21 534 

—— §. 23 i 656 

———— S. 27 i 593, 696 

e ome S, 38 o 576 

—~—'— 8.39 e 9 š 711 
— S, 42 124, 711 





—— ——- S, 42— Suit for declaration that plaintif is 
entitled to apply for revocation of Probate, maintain- 
ability of—Plaintiff caveator in Proba te proceedngs— 
Res judicata—Civil ‘Procedure Code (Act XIV of 


- 1882), s. 13. 


On d's application for Probate of a Will of B, the 
plaintiffs lodged a caveat as 
testator entitled to his estate after the death of his 
Widows. Probate was granted te A, as the Will was 


proved and the caveators failed to prove their in- | 


terest. Upon this the plainfiffs sued for a declaration 
that they were the reversioners of B and as such 


. entitled to apply for revocation of Probate. Objection 


was taken that the suit was res judicata and not 
sustainable under the provisions of section 42 of the 
Specific Relief Act: 


Held, (1) that the action was incompetent and 
misconceived as the plaintiffs, while the Will stood, 
were not clothed with a legal character or title o 
ask for the declaration; 


(2) that, in any event, no relief could be gwen as 
the suit was only an attempt to evade or annul the 
adjudication in the testamentary suit, 


Thfrule of resjudicata, though traceable to an 
English source, embodies a doctrine in no way opposed. 
to the spir& of Hindu Lo#peawl its application 
should not be influenced by technical considerations 
of form, but by matter of substance within the 
limits allowed by law. P C SHEOPARSAN SINGH m, 
RAMNANDAN PRASHAD NARAYAN SINGH, 14 A.. L: J, 
621; (1916) IM. W. N. 419: 20 M. L. T. 1; 3 L. W. 844 

- 914, 


W. N. 738; 18 Bom. L. R. 397; 23 O. L. J.. 
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STAMP ACT (II ov 1899), 5. 2 (5) (e), Scu. I, Arts. 
35, 5, Cu. (a) of ewemptions—Agreement to deliver 
grain after.recetpt of earnest money attested by two 
witnesses, whether bond. 

An agreement to deliver agricultural produce for 
consideration and to compensate the covenantee in 
default does not fall within the definition of “bond” 
as given in section 2 (5) (c) oftheStamp Act so 
as to be chargeable ad valorem under Article ẹlö of 
the Schedule thereto, everif it is attested by two 
witnesses, Such an instrument is an agreement 
under Article 6 (1) (c) of the Schedule and falls 


* under exemption (a) of that Article. 


The distinction betweey an obligation under a 
“bondg and an obligation under an ordinary contract 
sis that a breach of an obligation under a bond does 
not “gotang in damages” whereas “damages” is what 
one who breaks an ordinary contract ig subjected to. 
LB Connector or RANGOON v. Maune Aunc Ba 920 


Ss. 85, “6, object of —“Admission”, meaning 
of--Unstamped document wrongly admitted in 
evidence—-Suit, whether can be decreed-—-Appellate 
Court, duty of. 


The provisions of section 36 of the Stamp Act are 
intended to prevent injustice and it would be obvionsly 
unjust for an Appellate Court to dismiss a snit 
on the ground that a document, which the first Court 
has admitted in evidence, was unstamped or insuffi- 
ciently stamped, seeing that if the objection had been 
taken in the first Court the document could have been 
preperly admitted in evidence on payment of stamp 
duty and penalty. e 

The word “a#lmission” in segtion 846 includes sueh 
action as follows upon admitting a document in 
evidence and, therefore, the giving of a decree. It is 
a narrower kerm than “acting upon.” 

Where, therefore, a Court gave a decree upon an 
uustamped documeat that had been wrongly admitted 
in evidence: 

Held, that the decree could not be reversed and all 
the Appellate Court could do was toimpound the 
document and send it to the Collector who could 





7 levy the duty and the penalty. U B M1 Mi v. SOHAN 


SINGH, 9 Bur L., T.64 595 


S. 38— Promissory note - Instrument providing 
for payment af monthly interest, nature of. 

Ordinarily where a person acknowledges to have 
received a definite sum of money ona certain date 
for a certain term, there can be no reasonable doubt 
but that what he means is that on the expiration of 
that term he is willing to pay the money on demand. 

But the insertion of a term forthe payment of 
monthly interest is altogether inconsistent with the 
legal notion of a promissory note, and an instrument 
containing such a term does not fall under the 
absolute prohibition of section 35 of the Indian 
Stamp® Act. B PRaTAPCHAND GULABCHAND 2%, 
PuRSHOTAMDAS Margi, 18 Bow. L. R. 124 366 
m S, 85 (a)——Shahjog hundi, if bill of exchange 

or promissory nole—Bond, admissibility of, in 

evidence, é 

A shahjog hundi @ not a bill of excRange nor 2 
promisgory note. It is only payable to the respectable 


holder and not equivalent to a hundi payable to | 


a bearer, 
A shithjog hundi attested by a witness is a bond 


“ within the meaning of the Indian Stamp dct andis ° 


kal r r 
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admissible in evidence upon fulfilment of the con ° 


ditions mentioned in section 35 (a) of the Act. GC 
KESHARI CHAND v, ASHARAM MAMATO, 22 C, L. J. 209; 








19 C. W. N. 1826 250 
S. 36 595 

— Scx. 1, Arts. 15, 5, Or. (a) 920 
STATUTE, construction of 329, 578 


STRIDHAN. See Hiıxpu Law. 

SUCCESSION. See Aera Rent Act, s. 9; CUSTOM. 

SUCCESSION ACT (X or 1885, S. 50 342 

SUCCESSION CERTIFICATE ACT (VII oF 1889), 
Ss. 1 (4), 5— Residential abadi and place of 
business of deceased within jurisliction-—Authority 
to hear application for grant of succession ce: tificate— 
Dispute between parties capable of being settled in 
administration proceedings — Application, whether 


barred—Grant of succession certificate, effect of 
Elaborate enquiry, whether necessa y. 
The grant of succession certificate does no 


establish the title of the grantee asthe heir of the 
deceased, but only furnishes him with an anthority to 
collect the debts and allows the debtors to make 
payments to him without incurring any risk 

Two rival claimants applied for the rant of 
æ succession certificate in order to collect debts duc 
to the deceased. Hach one based his claim on an 
alleged adoption by the deceased. On appeal by the 
one, whose claim was negatived, the objection, was 
taken as to the jurisdiction of the Trying Court: 

Held, (1) that inasmuch as the deceased at the 
time of his death had his ordinary place of residence 
within the jurisdiction of the Trial Court and did his 
business there, the Court had sufficient authority 
under section 5 of the Succession Certificate Act to 
dispose of the proceedings; 

(2) that the application could be entertained even 
though the dispute between the parties as to the 
entire estate conld be easily settled in proceedings 
taken under the Probate and Administration Act 
and that section 1 (4) did not offer qny impediment 
to the grant of the certificate. 

No elaborate or lengthy enquiry is required for the 
grant of a succession certificate. The point should 
be determined in a summary manner. P RAM 
SARAN v. Gappu Ram, 71 P. W.R. 1916 603 


—-—§, 4—Debt-——Insurunce money, if debt-—-Succex- 
sion certificute, if necessary to realize insurance 
money. 


An insurance policy is not contemplated by section 
3 of the Succession Certificate Act and the insurance 
money upon 8 policy of Life Assurance, excepting in 
so far as it became an ascertained” debt before 
tho death cf the assured, is not included in the Act. 

Therefore the money payable by an Insurance Com- 
pany on a policy of Lifo Assurance after the death 
of an assured, which was during his lifetime an 
entirely undetermined sum, is not a debt due to tho 
deceased within the meaning of the Succession Cer. 
tificate Act which can be included in a $uccession 
certificate. ó 

The Suceession Certificate Act does not give% 
general power of administration of the estate of the 


deceased to the person who gets the si lds) 
e 


e 
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certificate, it only empowers him to collect the 
debts which were existing in the lifetime of the 
deceased and have accrued due prior to his death. 
C CHARUSILA DASI v. JYOTISH OHANDRA SIRKAR a 
ammo — S, 5 603 


SUIT—Discharge of accused on full consideration of 
evidence-—-Further enquiry, if proper—Complain- 
ant’s remedy—Civil suit 641 

brought in Original Side of High Court— 

Advocate instructed by Vakil—lFees, whether 

recoverable as part of costs 906 

to set aside adoption—Relief claimed on 
ground of “fraud,” whether can be granted on 
ground of “undue influence” 576 

to set aside deed of exchange and to recover 
possession of plaintifs share—Plaintiff, when 
must sue first for cancellation of document 441 

SURETY. See Contract Act, 5. 133. 

Contract of guarantec, how constituted— 

Request of principal debtor, whether necessary to 

create suretyship-—-Mere officious interference by 

surety, whether enough—Principal debtor, when 
can be made liable to surety—Surety, when has 











rights of holder in due course 508 
TRADING WITH THE ENEMY PROCLAMATION 
No. tr. 5 (7) 289 
TRANSFER—Fraudulent preference of creditor— 
Pressure, threat of civil snit if 548 


Person having status of more than tenant, trans- 
feree from, status of—Transferable right, want of, 
effect of. 

A transferce from a person whose status is 
something more than that of an ordinary tenant but 
who has no transferable right in the land, is simply 





‘an ordinary tenant and no better. UP BR Ram 


NATH v. AVADH Bari, 20. L. J. 727 210 


TRANSFER or CASE. See Crvit Procepurr Conr, 
s. 24. 


TRANSFER or PROPERTY ACT (1Y or 1882) 
994 


ma S. 2, cp. (c) 565 
= —S. 6 (e) 696 
=- §s. 10, 108-——Lease—Corenant not to sub-iet 
without consent of lessor, illegality of—Sub-lease, if 
valid—Covenant or condition—Breach of covenant— 

Damages. 

A lease of lands contained a clanse that the lands 
so demised were not to be sub-let without the consent 
of the lessor but no provision was made by the lease 
for forfeiture or re-entry in the event of breach of 
the clause against sub-letting. The lessee, however, 
sub-let the lands without the censent of the lesgor: 

Held, thatthe clause against alienation in the 
original lease wasa covenant and not g condition, 
that it was void within the meaning of section 10 of 
the Transfer of Property Act and that, therefore, 
the sub-lease was valid and operative. 

Held, further, that for breach of the covenant not to 
sub-lease without consent of the lessor, the lessor was 
entitled to damages from the lessee and not from tha 
snb-lessee. 

Per Chapman, J.—A condition against sub-lettng 
is obviously fer the benefit of the lessor ,if it 





rovides for the re-entry of the lessor or for *rhe 
Forfeiture of the lease, Bant the mere existence of 
s 
e & 
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TRANSFER or PROPERTY ACT—contd. - 


= 
such a condition dn general terms is not of itself 
sufficient to prove that the condition is for the 
benefit of the lessor. There must be somethmg’else, 
either in the circumstances of the case or tn the 
nature of the “property, or there must be something 
in the wording of the lease, from which it might 
he inferred that the provision was intended directly 
for the benefit of the lessor. PAT SITAL PRASAD t. 
Dinpar ALI Kuan, IP, 6, J. 1 408 


——— S. 38 444 
5. 43 e 568 
S. 48—ortgage eof non-transferable right— 

Subsequent acquisition of transferable ingerest— 

Exercise of option, whether affects bona fide purchasex 

without notice—-Arguments not urged in lower Courts 

— Appeal, second—Pleading——Practice. 

The Ist defondant’s fathermortgage& to the plaint- 
iff certain property in which he had only a non- 
transferable interest, erroneously representing to ` 
the mortgagee that he had an absolute transferable 
right. The mortgagor, however, subsequently 
acquired the transferable mokarart right in the pro- 
perty. The mortgagor’s sons transferred their in- 
terests in the property to defendants Nos, 3 and 6, 
who were found to have had no notice of the plaint- 
iff’s mortgage: 

Held, (1) that the plaintiff was entitled to sue 
on his mortgage by virtue of the provisions of 
section 43 of the Transfer of Proporty Act; 

(2) that the plaintiff’s right wás subject, under he 
terms of the Inst clause of ghe section, to the rights 
af defendants Nos. 3 and 5. ° 

The, High Court refused to allow plaintiff to 
urge in second appeal that his non-repudiation of 
the mortgage was an ‘exercise of the eption’ under 
section 43 of the Transfer of Proparty Act, as the 
point was not raised in the lowes Courts. © BENI 
Ral v, NATARAR SIRKAR 975 


S. 53, para. 2, scope of -~ Burden of proof, 
| Under paragraph 2 of section 53 of the Transfer of | 
Property Act it is not necessary to prove actual fraud e 
or an intention to defraud on the part of the trans- 
foror. All that is necessary fo proveis thatthe 
transfer had the effect of defeating oredelaying the 
transferor’s creditors. The presumption then*arises 
that the transfer was made with a fraudulent intent 
and the burden of displacing that presumption falls 
on the transferee. L B Ma Nyrtun 1, Maune Ba THA 
945 
S. 54 132 761 


S. 54-—Property in possession of tenants— 
Reversion, sale of—Registration, 
Section 54 of the Transfer of Property Act draws 
a sharp distinction between tangible immoveable 
property anda reversion or other intangible, thing. 
Where the property transferred is in the posses- 
siou of tenants, the interest conveyed is only a 
reversion in the property and, therefore, the sale- 
deed a registration even though the property 
be of a value less thag one hundred rupees. 
A “reverson” is the undispow€d ef interest in land 
which reverts to the grantor after the exhaustion of 
e Any particular estates, such as an estate for years, 
or life or in tail, which he may have created.” B 
Byaskar GOPAT, v, PapMan HIRA, 18 Box. L.e- R. 8; 
"40 B 313e 264 . 
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Ss. 54, 58— Mortgage, wen complete — Sale, 
whey com plete— Consideration—-BMtle—Contract to 
- the contrary—Preswmption. 
| A 





Like the definition of “sale,” as gfven in section 
54 of the Transfer of Property Act, the detinition 
of “mortgage,” as given in section 58 of the same 
Act, should be unreservedly adopted and reca@ynised 
as good law for the Punjabg 

In the absence of a covenant or stipulation to the 
contrary a mortgage is complete, or in other words, 
the “transfer of interest¥is effected, not when the 
consideration for itis paw or made good but when 


, the ngortgage contract is ‘entered into, regardless of 
whether and when the consideration is paid or 


made goad. 
The covengnt or stipulation to the, contrary may 


' be express or implied,’ the question in such cases 


always being—when did the parties intend that the 
“transfer of interest” should take place? The pre- 
sumption would be in favour of immediate transfer 
but this presumption could be rebutted by proof 
of an express stipulation to the contrary, or by 
proof of facts and circumstances from which such 
a contrary intention might reasonably be inferred. 

Case-law onthe completion of mortgage discussed. 

Obiter.—In the absence of a contract to the 
contrary title by “sale” passes to the vendee at the 
time when the contract of sale is made, regardless 
of whether or when the price is actually paid. P 


- A*@can DITTA v. Nazar DIN, 61 P, W. R. 1916; 53 P. 


e 474 


- @ 
Ss, 54, 55 (6) (b), 100%-Sale of immoveable 

property of value of over Rs. 100 by wnregistered deed 

—Possessjgn, delivery of, effect of-Payment of 

spurchase-money, effect of— Attachment by other- 

ereditors—Vendee, right of —Charge. 

A purchaser of immoveable property of value of 
more than Rs. 100, who has not obtained a registered 
deed but is in possession and has paid the purchase- 
money, acquires no interest in but only a charge over 
the property and has no right to set aside an attach- 
ment of the property by the creditors of his vendor 
though he cap claim that the property be sold subject 
to his charge. LB Mause Pe Gyr v. VELLIAN 
OuErry 610 


mamme 5, 55 (6) (D) 163, 610 


S. 55 (6) (b)—Notice—-Charge~ Possession, 
delivery of, if creates charge. 


R, 1916 








A. purchaser of immoveable properties in the 
possession of a third person purchases with notice 
of the title of such third person. 

Ifthe possesgion-to such third persons was given 
on the understanding that the vendors were to 
give them a registered deed of sale for money paid 
on their account before giving possession, the persons 
in possession would have a charge under section 
55 (6) (b) of the Transfer of Property Act fer the 


’ amount paid and ‘interest at 6 per cent. 


A contract of salg followed *by deliveay of posses- 
sion dges not, when there is no regtstered sale, 
create any interest in the property agreed io be 
gol and cannot, even if enforceable at date of suit ° 
or decree, be pleaded in defence to an action of 


ejectment by one haying a legal title to recover. “ e 


GENERAL INDEX, Ah. 
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Delivery of possession docs not, like part payment, 
create a charge, interest or lien in immoveable 
property. L B Mavne Bo v. Maune Tun Byvu 121 


—— 58. 58 474 


S. 58 (b), 68 (a), ib) — Simple mortgage, 
essential element of-—-Suit for mortgage money— 
Mortgagor, when personally liable—Foreclosure, righi 
of, given in mortgage ~ Fixation of date for payment, 
effect of. 

For a mortgage to be a simple mortgage the 
mortgagor must, under the definition in section 68 
(b) of the Transfer of Property Act, bind himself 
personally to repay the mortgage-money. 





+ 


The language of section 68 (a) of the Act seems 
to indicate an intention on the part of the Legis- 
lature to exclude the personal liability of the mort- 
gagor in all cases where it is not expressly provided 
for. 


The security referred to in section 68 (b) must 
be one effected by a mortgage under the Act. 

Where the only remedy mentioned in the mort- 
guge-deed as available to the mortgagee is foreclosure 
the mere faci that the mortgagor undertakes to pay 
the mortgage-money by a fixed date edoes not 
amount to a stipulation to repay the same within the 
meaning of section 68 (a) of the Transfer of Pro- 
perty Act, and itis for the mortgagee to prove that 
a personal remedy against the mortgagor is also 
open to him. N GOVIND v. JAGANNATH, 12 N., L. 
R. 19 753 


—— §, 65 (c)—~ Mortgage—Adverse possession against 
mortgagor from before mortgage, effect of-—Equity of 
vedemption—Trespasser, rights of-—Duty of payment 
of public charges cast upon mortgagor, if runs with 
land—Trespasser if bound to pay it—sale for arrears 
of revenue—Statutory duty, breach of—Trusts Act 
(II of 1882), ss. 88 to 90. 


A trespasser in adverse possession of mortgaged 
property from a dato prior to the mortgage can 
also acquire title by prescription te the equity of 
redemption vested in the mortgagor. 

But such a person acquires title by prescription 
to such equity of redemption not from but against 
the true owner, 

The duty to pay public charges cast on a mort- 
gagor in possession by section 65 (c) of the Transfer 
of Property Act is merely in the nature of a personal 
covenant and not one running with the land, 

Such personal covenants will bind only assignees 
and transferees for value when named and those 
who step in the shdées of the mortgagor, and not 
those who claim against him, such as ¢hose claiming 
atitle by prescription. 

Where, therefore, a person in adverse possession of 
mortgaged property failed to pay the Government 
revenue dae thereon, and purchased it himself when 
such property was sold for arrears of public revenue: 

Held, that the purchase was not fraudulent, as no 
fraud could be imputed to a person who was under 
no duty to pay such public charges and that the 
true owner was not always entitled to recover in 
all cases where fraud had been practised in the 


acquisition of property by another. 4 
. Š e 
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A trust cannot be implied in favour of the true 
owner under sections 89 to 90 of the Trusts Act when 
the person in adverse possession is ‘under “no duty to 
speak” towards 
NUKALAPATI RAMI REDDI, 19 M.L. F. 210; 80 M. L. 





J. 331; (1916) 1 M. W. N7239 326 
m 8, 67 982 
S. 68 (a), (b) 753 


———- Ss. 68 (b), 100 — Mortgage security, waste of— 
Mortgagor’s heir or assignee, Liability of—Charge, 
application of s. 68 (b) to. 

Every person whether a mortgagor or a stranger 
who commits waste to the detriment of the security 
of the mortgagee is liable under the general law 
to the mortgagee for damages to the extent of 
the damages of the security, and section 68 (b) of 
the Transfer of Property Act merely extends the 
rights of the mortgagee, if the wrong-doer is the 
mortgagor, to the length of enabling the mortgagee 
not only to sue for the exact amount of the 


damages caused but for the whole of the mortgage , 


money itself. 

“A provision in a Statute which gives a right 
to or imppses a liability on a person must be deemed 
to confet that right and impose that liability on 
the person’s legal representative and if it confers 
the right or imposes the liability on that person 
as the owner of a certain property, such right or 
liability is conferred or imposed on the assignee 
of such ownership right, unless the reason of the 
rule of law cannot clearly apply to anybody but 
the original owner of the property or tho original 
obligor. 

Under section 68 (ò) of the Transfer of Property 
Act not only is the original mortgagor alone liable 
by reason of the waste but also his representative 
or a purchaser of his right who is directly respon- 
sible for the- waste committed. ` 

Obiter,—In the case of a mere charge, as distin- 
guished from mortgage, the provisions of section 
68 as to the ligbility of'a mortgagor, who commits 


waste, apply to the person creating a mere charge, . 


by reason of the very. wide words of section 100 
of the Transfer of Property Act. M RAMAKRISHNAMA 
CHetty v. YUVVATI CHENGO AIYAR, 27 M. L. J. 494 


321 
————Ss. 76 (i), 84 735 
—_—--§,.90 351 


S. 91 (b)—Mortgage suit~—-Final decree— 
Assignment of mortgagor's interest pendente lite, 
effect of. e 
A mortgage suit is deemed to be pending at any 

rate until a final decree is passed. i 
An assignee of a mortgagor's interest after a 

decree conditional for foreclosure is passed but 

before it is made final, is bound by the final decree, 
even though not impleaded in the proceedings for 
obtaining that decree, and such assignee does not 
rank as aperson entitled to redeem under section 
91 (b) ofthe Transfer of Property Act. N DIGAMBER 








v. GANPAT, 42 N. L. R. 50 496 
= S. 99 > 802 
> S. 100 321, 610 
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TRANSFER or PROPERTY ACT—coneld. |, 


Ss. 106, 167—Lease of immoveable property 
reserving annul rent if annual tenancy, wher not 
registered and not for agricultural or manufacturing 
purposes, e ji 
A lease of immoveable property (not for agri- 

cultural or manufacturing purposes) reserving an 
annuaprent, though it might be held to create an 
annual tenancy accerding to the contract of the 
parties, is to be deemeda lease from month to 
month terminable by fifteen days’ notice under 


section 106 of the Transfergof Property Act, when , 


that contract between thegparties has not been put 
into writing and registered as required by sectign 107 








of the Act. C Amro v. Emanan, 20 0. W.N, ‘aon 
S. 107, 809 
coasts 108) GG) 408, 98, 565 
mee S111 `~ ~ 705 
—— 5, 1i4 331 
——— §. 116 705 
5, 128 129 
TRESPASSER, right of, to tack period of previous 
trespasser's possession 37 L 
TRIAL sy JURY—Charge to Jury —Defective 


charge—Considerations, in deciding question of 
intention 634 


TRUST. See Saws; WILD. 4 


e 
—s-——-(haritable tiyist—Investmenteof trust money 
——Renewal of deposite in Bank—Breach of trust- 
Trusts Act (II of 1882), ss. 15, 20— Civil Pro- 
cedure Code (Act V of 1908), s. 92—Diey of Court 
to give proper directions. 4 * s 
Though there are no Statutes géverning charitable 
trusts in India, the rule of conduct laid down by 


* 


=” 


A 


section 15 of the Indian Trusts Act applies also to | 


a trustee of a charitable- institution or endowment. 

The forms of investment mentioned in section 20 
of the Indian ‘lrusts Act are, however, restricted 
only to cases of private trusts an@ do not necessarily 
exhaust the modes of investment permissible in 
the case of charitable trusts, 

A trustee of a religions or charitable institution 
is authorised to invest the proceeds in a Bank 
possessing a good repntation and to renew the 
deposits from year to year, so that they may be avail- 
able for the probable expenditure, i 

Where a decree of a High Court directed a 
trustee of a temple to invest whatever money was 
not required for immediate expenditure in Govern- 
ment securities, and the trustee, anticipating that 
all available money would be needed for the expenses 
of the temple, put it in fixed deposit in aeBank, 
renewing the deposit from year to year, so as to be 
available to him even before the year on his 
foregotng interest: í 

Held, that the trustee did not disobey any direction 
of the Higa Court &nd did ngi commit a broach 
of trust. . nea gr : 

It is within the competence of a Court dealing 


* with a case under section 92, Civil Procedure Cede, 


to give any directions that may be necessary and 


« préper with reference to the property and income : 


we 


» 
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of the trust, even though the p&ties interested are 
not gctually before it. WI Srimavia Aryar v. 
PRAYAG Dossses VARU 677 


Religious endowments—DisMrissal of trustee, 
how effeeted—Suit by two out of five trustees” to 
recover vent, whether maintainable—Truslee, when 
can givre good discharge. s 


Where in a suit brdhght by two out of five 
trustees of a temple to recover rent for three faslis 
it appeared that thg managing member of the 
Temple Committee seng proposals to the other 
meigbers to dismiss the Ist plaintiff from trustee- 
ship and before receiving their answers took upon 
himself. to inform the plaintiff that he had been 
dismissed: 7 

Held, (1 that the plaintiff was “not properly dis- 
missed and it was competent to him to sue; 

(2) that the suit brought by two out of the five 
trustees alone was maintainable and was not bad for 
misjoinder of parties. 

Even one out of many trustees can give a good dis- 
charge for rent and similar payments of income if 
he has or is held out by his co-trustees as having 
authority to do so. M POoNNANBALA PILLAI v. 
Murnu CHCPTIAR, (1916) 1 M. W. N. 181; 30 M. L. J. 
619 52 


—— m Religious endownent—Lease—Trustee, conduct 
of--Trust, liabjlily of, for compensation—Construr- 
tion of lease—Long occupation, effect of-—Permanent 
lease. à è 





A trustee of a religious endowmené cannot by his 
- conduct mako the trust Hable to pay compensation to 
a tenant who builds on the leased site and who has 
*not got a right of permanent occupancy. 

A lease should, not be regardedas permanent merely 
because it prescribes no time, even when the lessee 
occupies the land for €O years at a low rate of rent 
NI MURUGAPPA CHETTIAR vt. RANGASAMI NAICKEN 57 


TRUSTS ACT (IT ov 1882), Ss. 15, 20 677 
—— m Ss. 88 To 90 326 


U. P. EXGISE ACT (IN or 1910), Ss. 61, 64—Selling 
liquor to boy below 16—Inspector, engineering of 
affence by, comment on, 


Where an Excise Inspector gave some money toa 
boy aged 10 to buy some liquor and the latter 
bought it after 9 p.m, and was arrested by the cnaprast: 


Held, that the licensed vendor was guilty of an 
offence under section 61 of the Excise Act. 


To engineer an offence in order to find out whether 
a person when tempted will commit an offence 
strongly deprecated. A Buia SEN v, EMPEROR, 17 
Cr. L. J. 189 31 


—-——8,. 64 315 


U. P. LAND REVENUE ACT (III or 19019, 5. 42— 
Glass or tenure of tenant, determination of—Juris- 
diction—Bytagpn. Pi è 


Section 42 of the U. P, Land Revenue Act only 
wapplies whef there isa question. of mutation unger 
Chapter III of the Act. A Court has, therefore, no 
jurisdiction to determine the class or tenuge of a 
s 
e 8 
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. s 
tenant merely on an application being made by tha 


zemindar under the said section. UPB R Ram 
Ras v. Ramesnar, 2 0. L. J. 728 205 
———S. 79—Enhancement of rent—-Perpetual 


lessee under decree of Court—Oudh Rent Act (XXII 

of 1886), ss. 33, 108 (8). 

The rent of a perpetual lessee holding under 4 
decree of Court cannot be enhanced under sections 33 


and 108 (3) of the Oudh Rent Act, but under section.” 


79 of the U. P. Land Revenue Act at Settlement. 
UP®BR Dost MUHAMMAD Kuan v. RAHMAN Kean, 
2 0. L.J. 716 180 


——— §. 11l —Jurisdiction of Civil Court—Revenue 
Court, direction by, to file swit in Civil Court within 
time fived—Linmitation. 

Where an Assistant Collector, taking action under 
section 111 of the Land Revenue Act, directed the 
plaintiffs to file a snit in a Civil Court within three 
months to establish the right which they were 
claiming: 

Held, that the Civil Court could not take cognizance 
of the suit unless it had been brought within three 
months from the date of the decision of the Assistant 
Collector. OQ DHANESH PRASAD v. GAYA PRasin, 18 
0, C. 348 *e 3 


—— — 5, 233 (k)—Lmperfect partition—Land of one 
patti wrongly included in another~ Suit in Civil 
Court - Jurisdiction—Res judicata. 

In 1875 a mahal was divided into 9 pattis. Patti No. 

9 was a shamilat patti. Patti No, 2 came into plaint- 

iff's possession through purchase. The defendant 

was a co-sharer in pailis Nos, 4anud 5, In 1904, the 


defendant made an application for perfect partitionof , 


hisshare in paitis Nos. 4,5 and 9. This application was 
dropped and the defendant made 2 fresh application 
for imperfect partition. This was done and a portion 
of patti No. 2 was erroneously brought into the 
defendant's new patti: 

Held, in a suit for declaration of title and in the 
alternative for possession, that the suit was not 
barred by the provisions of sectien 233 (i) of the 
Land Revenue Act, 

Held, also, that the suit was not a suit “with 
respect to the partition or union of mahals’. A 
SHAMBHU SINGH v, DALIT SINGH, 14 A. L. J. 298; 38 
A. 248 19 





- 5, 238 (k)—Partition—Civil Procedure Code 
(Act F of 1€08), O. I, r. 2, applicability of, to 
Revenue Courts—Res judicata. 

A person entitled to more than one share in a 
mahal is not necessarily bound to include in his 
application for partition all that he is entitled to. 

Ordey II, rule 2, of the Civil Procedure Code, 
1908, does not apply to proceedings in 
the Revenue Court under the Land Revenue Act. 
The mere fact that the plaintiff did not claim all 
that he was entitled to at the time of partition 
does not necessarily bar his fresh claim. 

It is only when an objection is madg by a record- 
ed co-sharer involving a question of proprietary 
title which the Collector determines ¢o decide him- 
sglf that the decision of the Revenue Court can be 


#held to operate as res judicata, e 

= *e 
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.* Obiter dictum.—The Revenue Authorities might 
under certain circumstances refuse to make partition 
unless the applicant was prepared to have partition 
of all he was entitled to. Ifa question subsequently 
arose as to the title of the plaintiff, an inference 
might be drawn against the plaintiff (specially if 
there was a conflict of evidence), from the fact that 
when he had an opportunity of putting forward a 
claim to-the disputed share he did not doso, A 
KALKA PRASAD v. MANMOHAN LAL, 14 A, DL. J. 878; 
38 A. 302 86 


es 

USAGE or TRADE, See CONTRACT. 

VENDOR AND PURCHASER —Agreement for sale of 
lani--Part of purchase-money payable by instal- 
ments—Provision for forfeiture on default—Defaiwli— 
Forjetture—Penalty—Suit for specific performance, 
maintainability of. 

An agreement for sale of certain land was executed 
and a portion of the purchase-money was paid and for 
the balance it was provided that it should be paid, 
with interest, by annual instalments on a particular 
date in each year and that on any default the whole 
of the principal and interest secured by the agree- 
ment should at once become due and be payable, or 
the contract should be forfeited and determined, at 
the,option of the-vendor, and it was also provided 
that time was fo be considored us of the essence of 
the agreement, , The first instalment was not paid. 
The vendor thereupon gave notice cancelling the 
agreement. The vendee thereafter tendered the 
umount but the vendor declined to receive it. The 
vendee sued claiming specific performance and, in the 
alternative, relief from the forfeiture: 

Held, that there was no justification for decreeing 
specific performance and that the stipulation for 
forfeiture was one for a penalty which the vendee 
should be relieved against. 

Courts of equity, which look atthe substance as 
distinguished from the letter of agreements, no 
doubt exercise an extensive jurisdiction which 
enables them to decree specific performance in 
cases Where justice requires it, even though literal 
terms of stipulation as to time have not been obser- 
ved, But they never oxercise this jurisdiction where 
the parties have expressly intimated in their agree- 
ment that it is not to apply, by providing that time 
is to be of the essence of their bargain. If, however, 
the parties, having originally so provided, have 
expressly or by implication waived the provision made, 
the jurisdiction will again attach, P © STEEDMAN 
V, DRINKLE, 85 L. J. P. O. 79 ' 323 
m mee Aoveement to sell, rights under-—Consider- 

ation 69 
wan mao Contract of sale of imneveadble property— 

Time, whether.of essence of contract—Failure to 

complete contract within specified time, effect of— 

Right to damages—Payment of deposit at auction 

sale, nature of —YVendor, when can forfeit such deposit 

—Contract Act (IX of 1872), s. 56. 

In cases of the sale of immoveable property time is 
not of the essence of the contract, unless ib be 
quite clear that the parties specially agreed that 
it should he so. 

Where time & really of the essence of the contract, 
failure to complete by specified time gives right 
“ to the promisee to immodiately rescind, But where” 


CASES. 


VENDOR AND PURCHASER—~concld. : 
+ 


it is not of the essenge of the contract, he has a 
right to damages ongy. But in any case the contract 
must be peyformed within a-reasonable time. 


A deposit is pajd as a guarantce fox the per? 
f@mance of the contract and, where thes contract 
goes off ly default of the purchaser, the vendor 
is entitled to retain the deposit. But in order to 
enable the vendor so to act, there must be -acts 
on the part of the purchase: which not only amount 
to delay sufficient to deprive him of the equitable 
remedy of specific perfornfang, but which would 
make his conduct amounijto, a repudiation on his 


part of the contract. ö 


Where it is alleged that time is of the essence of 
the contract, itis meant that the particular® time 
mentioned for- completion is the predominant’ 
constituent element of the contract without which 
it would not be what it is, and such that if the time 
be allowed to pass without the contract being 
completed, it is fair and reasonable to consider that 
the promisor has definitely and finally refused or 
rendered it impossible to carry out the contract, 
S DOULATRAM VALABDAS vu, ALI BHAIL IBRAWIMII, 9 
S. L. R. 137 


Non-transferable occupancy-holéing— Ques- 
tion of transferability 26 


WAIVER. See Liuitation dcr, Son, I, Anz, 16; 
LANDLORD AND TENANT. , 


WAJIB-UL-ARZ. Sef PRE-EMPTION, 


——a— , interpretation of : z 237 
WAGE. See MUHAMMADAN Law. 
WASIKA PENSION—Annuity 


WIDOW. See HINDU Law. À 


WILL. See HINDU Law; PROBATE. 





—not admitted to Probate, admissibility of 342 


—— —-Consent--Collaterals of Sth degree. consent- 
ing to Will in favour of daughters—Consent given 
bona fide, whether binding on sons ¢ 738 


—-, construction of—-Legacg to two persons and 
on death of either, his right to be enjoyed by other 
members born of his mother—Tenants-in-common— 
Malabar Law. 


One K, governed by Malabar Law, made a Will, 
devising all his properties to Pand M to be enjoyed 
by, them after his death, and on the death of either 
Por Af bythe remaining members born of his mother, 





6 M died during the testator’s lifetime: 


Held, that the gift in favour of the mother’s 
children of the legatee who happened to die first, was 
an alternative gift in case either of the legatees dœd 
during the lifetime of the testator, and that on the 
death of M the property vested in his mother’s child- 
ren; s 


that, as the legateesg: took the property as 
tenants-in-commpn, the surNiving lafat@ P was not 
entitled to retain the whole merely because “he 
hagpened to be the karnavan of the Sarwad. Me 
PARAKKAL ARIPPAYIL KADER v, PARAKKAL ARIPPAYIL 
PAKERPMMAR, (1916) 1 M. W.N, 190 938 
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a V 
z a a construction of—Testacy yr inxstacy as to 
portter 


eos 


t 


: 


» and expressly imposed no 


v of testator’s estate, in case of 
tention Pf testator — Religious and ch¥ritab 
creation of —Accumulation, 
in trust b Will—Disinheritance of heir by testator— 
Cash,” meaning of, ` 


t as to 
trust, 


. s 
_ a Where the termsof a Will gave to the shebait a 


‘power ‘to accumulate’ tht surplus income, which 
< would exist over and above the amount required for 
. defraying the expenseg specified for the worship 
‘of idols and the managendsnt of the properties, 
Withqnt setting any limit to the accumulated fund, 
obligation upon the 
shebuit tp spend any part of the surplus income, 
but directed that the shebaté for the time being 
: should meet Any emergent and unforeseen expenses 
out of the said fund and have power to make safe 
investment and to acquire other properties for 
‘increasing the corpus of the debuttar estate and also 
‘have power to celebrate the puja of any other god 


‘or goddess of the Hindus, to perform any other ’ 


religious ceremonies or to perform any other charit- 
able work: 

Held, that the Will created a valid trust- of the 

«surplus inconfe for religious and charitable purposes. 


`e Per Sanderson, C. J., (Woodroffe, J., agreeing)— 


a. ' 


. “Cash” in the ordinary acqgptation of the word has a 
narrower meaningethan money. ` 

“Per Moðkerjee, J—A mere expression in a Will 
that the heirat-law sfall not take any part oot 
the testator’s estate is not Sufficient to disinherit 
him, without a valid gift of tthe estate to some 
one else, 

Where thére isan unconditional gift to charity, 
a direction fo? acgumulation is invalid, but the only 
‘result is that the income is immediately distributable 

in charity, the heirs or next-of-kin are not let in. 

Where the question ig whether there is intestacy 
in regard to a part of the testator’s estate and the 
various dispositions contained in the Will, taken 
together, point to the conclusion that the testator 
intended to dispose of all his properties, then if 
there is any doubt the Will ought, if possible, to be 
so read so as to lead toa testacy rather than to an 
intestacy, © SAROJINI DASSI v. GNANENDRA NATH 
Das, 23 O, L. J. 241 102 


——— — Directions to executor to invest money belong- 
tng to testator in certain bank for three years— 
Executor, whether under obligation tv change afier 
three yearse—Mortgage loan out of testator’s estate — 
Knowledge of mortgagor's embarrassed financial poat- 

° tion— Failure’ to realise mortgage-money, uhether 
amounts to breach of trust. 


"A @stator directed that the money due on a 


i 


', policy of insurance upon his life should be collected 


and invested in Messrs, Arbuthnot and Co., und the 
principal and interest thereof should be imprdVed for 
thr&e years and that in certai events the money that 
may accrue till ghey, should Pb consider@d as belong- 
sing todis wife and daughter. "Ihe mofiey was duly 


- invested in accordance with the testator’s diregtions 


“bab was allowe 


toremain there even after the” 
expiry-of three years. Subsequently Messrs. Arbuthnot 


- and Co, went bankrupt. The widow of the? persons who were available at 


`. © > 


- 
+ 


direction for, ij valida 


‘of the parties cited as witnesses. 
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testator then brought an administration suit against 
the trustee under the Will and claimed the money 
that perishedin Arbuthnot and Co.'s bankruptey: 

Held, that the Will directed the defendant to 
remain trustee of the fund until he transferred it 
according to law tothe beneficiaries and that he was 
accordingly entitled to retain the money in Arbuthnot’s 
and there was no obligation upon him to change it. * 

Where the executors under a Will lent a certain |, 
amount of money out of the estate of the deceased 
on the security of a mortgage, but did not take any 
steps to recover either the principal or interest 
for six or seven yearsin spite of the fact that they had 
had notice of the embarrassed financial condition of 
the mortgagor: 

Held, that since they did nothing to protect the 
interest of the cestus que trust, they were personally 
Hable for the amount. WI Duupari SRINIVASACHARLU 
U. ANDOOR PERINDEVAMMA 604 


~ Probate proceedings—Witnesses of low sorial 
~ position, probative value of statements of —Collateral 
matters, proof of— Beneficiary described as adopted son 

—Relevaney of evidence as to adoption —Issue— 

Notes of evidence given for Counsel's brief, whether 

privileged, ®, 

In adjudging on the genuineness of a Will the Court 
should not be unduly influenced by the social position 
The circumstances 
attending its execution and the fact whether men of 
superior position were available at the time should 
be considered. 





Where the beneficiary under a Will is described 
as the testator’s adopted son, the cuveator is, 
entitled in Probate proceedings to let in proof that 
the adoption was never made; but the evidence is 
permissible only as bearing on ihe question of the 
genuineness of the Will and no separate issue should 
be framed or a finding recorded onthe fact of 
adoption, 


Notes of evidence giyen by a wituess for purpo.s 
of Counsel’s brief are privileged anf are not avail- 
able forinspection by the adverse party. 


A sonless Hindu K went toa place called Sonepur 
accompanied by his wives and relations to attend the 
bathing fair there. The fair was broken up by orders 
from Government owmg to an outbreak of cholera 
in the place. K, who had already been ailing with 
dysentery, grew worse there and died in a few days. 
It was alleged that, immediately before his death, 
he executed a Will which was drafted by an old 
Pleader and attested py his servants. The Will recited 
that the chief beneficiary was tho testatar’s adopted 
son. On an application for Probate by the testater's 
widow’thé Trial Judge held the Will proved. On 
appeal, the High Court found that the Will was uvt 
genuine as it was not executed with due publicity 
and as the witnesses who proved it were men of 
low social position. Tho High Court was also 
influeneed, in arriving at that conclusion, by reason 
of the fact that the petitioner withheld from the 
opposite party a note of a witness’s evidence intend- 
ed for the Counsel’s brief: 

feld, (1) that the Will was proved by evidenas of 
the time of he 


woe 


1694 


WiLL—concld, 


execution and that it was improper to reject their 
evidence on tho ground of their inferior social 


status; 


adoption, though evidence was rightly admitted to 
disprove it; 


privileged. P © DULrHIN 


(3) that the note of the witness's ovidence was 
Gexva Kunwar r. 


HaRNANDAN PRASHAD BINGH, 20 C. W. N. 617; eo 
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